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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  KING'S  BENCH, 


AND  BAIL  COURT, 


IN 


Hilary  Term,  1837.* 


Haywa]rd  v.  Phillips. 

Kmg*$  Bench. 

N  action  of  covenant,  upon  an  indenture  of  lease  between  these  parties,  in     i.  wiiera.^y  or- 

which  several  issues  were  joined,  came  on  for  trial  at  Westminster^  on  the  JjJd^iawlfiSien 

8th  of  December y  1885,  when  an  order  was  made  by  consent :  '"'  lo';?"  o»«  of 

That  the  jury  should  ^ve  a  verdict  for  the  plaintiff  on  the  first  issue,  object  to  the 

damages  assessed  on  the  first  breach,  10/.,  and  costs,  40^.,  subject  to  the  tmtor.towhom 

award  of  a  barrister,  to  whom  the  cause  and  all  matters  in  difference  between  matterTfai'differ. 

the  parties  were  referred,  to  order  and  determine  what  he  should  think  Jit  to  J^,  ISTftear. 

he  done  by  the  parties  respecting  the  matters  in  dispute^  and  to  direct  what  dercdve^icu'to 

should  he  done  bettoeen  the  parties  except  the  cancellation  of  the  lease  ;  that  ^entered  on 

the  costs  of  the  cause  should  abide  the  event  of  the  award,  and  that  the  costs  suei  also  for 

of  the  reference  and  award  should  be  in  the  discretion  of  the  arbitrator,  who  and*if.reap(^Uve- 

should  award  by  whom,  to  whom,  and  in  what  manner  the  same  should  be  whidi^m^^d 

TMAiA  ™>  distinct 

P*""-  order  to  pay. 

In  Hilary  term,  on  the  23rd  day  of  January ^  1836,  the  arbitrator  published  ^*«»«t"We. 
his  award,  the  material  parts  of  which  were  in  the  followuig  terms : — ^"  I  do     2.  a  motion  to 
award,  order,  and  adjudge  that  the  verdict  already  entered  up  for  the  plaintiff  ward  under  such 

on  the  first  issue  shall  stand,  and  that  the  assessment  of  10/.  damages  on  the  first  madTafany^  ^ 

breach  shall  also  stand  and  I  do  award  and  determine  that  the  defendant  did  elTifSe  term" 

not  repair  the  said  premises  in  manner  and  form  as  is  alleged  in  the  said  plea  SubUcfttai^the 

to  the  second  breach.    And  I  do  award,  order^  and  assess  the  damages  which  »^*n*- 

the  plaintiff  ha*  sustained  by  reason  thereof,  at  the  sum  of  2491.  3s.    And  I  jertiiitothe'*^ 

rule,  that  it  ii 

*  LUtledait,  J.  was  absent  through  severe  illness,  from  Jan,  16th  to  the  end  of  this  temu     drawn  up  upon 

reading  the  affi- 
davit and  paper 
writing  annexed,  if  the  affidavit  refer  to  inch  paper  writing  as  a  true  cop>  of  the  award. 
4.  The  attendance  of  the  attorney  for  the  party,  agunat  wliom  the  award  was  made,  at  the  taxation  of 
coats,  without  notice  of  objection  to  the  award,  and  auDseqnent  applications  fat  time  to  pay  its  amrvnt,  am 
no  waiver  of  the  tifht  to  move  to  set  It  aside. 

u 
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2  TERM  REPORTS  in  the  KING  S  BENCH. 

Ai#^«  Bench,    do  award  and  deteimine  that  the  defendant  did  not  paint  the  said  premises  in 
HatwTrd      manner  and  form  as  is  alleged  in  the  said  several  pleas  to  the  third  breach. 
V.  And  I  do  award,  order,  and  assess  the  damage  which  the  plaintiff  has  sns- 

tained  by  reason  thereof  at  l«.  And  I  do  award  aiid  determine  that  the  de- 
fendant did  not  repair,  &c.  And  f  do  award,  order,  and  assess  the  damages 
which  the  plaintiff  has  sustained  by  reason  thereof  at  the  sum  of  If.  For 
which  Maid  tevenU  ninu  of  10/.,  249/.  Ss^  Is.  and  li.,  amouniing  to- 
gtihtr  io  the  sum  of2b9L  5«.,  the  verdict  is  to  be  for  the  plaiiUiff,  over  and 
above  his  costs  and  diarges  by  him  expended  aboat  the  said  cause."  The 
award  contained  no  direct  order  for  the  payment  of  the  above  sunu  Some 
matters  in  difference,  not  in  issue  in  the  cause,  were  adjudicated  upon. 

Judgment  having  being  entered  up  in  pursuance  of  the  award,  the 
defendant's  attorney  attended,  the  2nd  of  February^  at  the  taxatinn  of 
costs,  without  making  any  objection  to  the  proeeedingB;  applied  sabst- 
quently  to  the  plaintiff  for  time  to  pay  the  amount  of  the  judgment; 
and  finally,  obtained  a  judge's  order  for  sta3fing  execution,  on  the  terms  of 
bringing  the  money  into  Court ;  which  terms,  however,  were  not  complied 
with.  After  the  first  four  days,  but  before  the  end  of  Easier  term  in  tlie 
same  year.  Sir  W.  FoUeit  obtained  a  rule  nisi  for  setting  aside  the  award. 
Several  oljections  were  taken  to  it,  but  those  only  are  here  mentioned  which 
the  Court  referred  to  in  giving  its  judgment. 

The  rule  was  drawn  up,  upon  reading  the  affidavit  of  the  defendant  and  the 
paper  writing  thereunto  annexed,  the  aflidavit  stating  the  paper  writing  to 
contain,  **as  defendant  verily  believed,  a  true  copy  of  the  award  of  the 
arbitrator,  the  defendant  having  been  served  with  the  same  by  the  attomies 
of  the  plaintiff."    The  rule  having  been  enlarged. 

Sir  J.  Campbell^  A.  G.  and  J.Jervis  now  showed  cause. — This  rule  must  be 
discharged.  First,  it  is  drawn  up  on  reading  the  affida\it,  and  the  paper 
writing  annexed,  instead  of  the  award  annexed.  Sherry  v.  Okes  (a).  In  the 
next  place,  this  application  is  too  late ;  it  should  have  been  made  within  the 
time  allowed  to  motions  for  setting  aside  verdicts  and  for  new  trials.  It  will 
be  said  that  the  reference  being  not  only  of  the  cause,  but  also  of  aD  matters 
in  difference,  the  defendant  is  entitled  to  the  enlarged  time  given  by  8  ft  9 
Will  3,  c  15 ;  namely,  until  the  end  of  the  term  next  afier  the  publication  of 
the  award.  Thai  miglit  be  so  if  no  verdict  had  been  taken,  but  a  verdict 
having  been  taken,  the  case  is  drawn  within  the  period  limited  by  the  Court 
for  disturbing  verdicts.  In  Raws  thorn  v.  Arnold  (6),  the  cause  and  all  mat- 
tmof  diflerence  were  referred  to  an  arbitrator  by  order  of  Nisi  Prius.  Hiere 
the  Court  held  the  reference  was  not  within  the  statute,  but  that  the  party  seeking 
to  disturb  the  decision  of  the  arbitrator  should,  unless  grounds  for  indulgenoe 
were  shown,  make  his  application  within  the  first  four  days  of  term.  [LU- 
tiedale^  J 4 — It  has  been  decided  that  when  the  reference  is  made  by  order  of 
Nid  PriuM^  it  is  not  within  the  statute,  but  the  Court  is  generally  guided  in  its 
discretion  by  unsJitmry  lo  the  statute.]  [Coleridge^  J. — In  RawUhom  v.  Ar- 
nold when  the  w^kattkm  was  made,  even  the  time  allowed  by  statute  had  gone 
!/>.]  It  \%  iAjtdeA  that  the  arbitrator  has  exceeded  his  authority  in  diredio^ 
other  ymlU-iH  in  9sMium  t/i  that  found  by  the  jury,  and  in  increasing  the 

(m)  1  II«rr.  k  ¥ff4L,  119.  (b)  6  &&C.,629. 
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and  that  the  award  is  therefore  bad.  But  the  arbitrator  had  in-  King't  Bench* 
lim  nulimited  powers  ^  to  direct  what  was  to  be  done  between  the  Hatward 
cept  the  cancellation  of  the  lease/'  That  is  the  only  limit  to  his 
Pearse  v.  Cameron  (c).  Prentice  v.  Reed  (ci),  Bonner  v.  Charl" 
U  be  dted  on  the  other  side.  In  all  those  cases  the  verdict  was 
he  trial,  and^  the  damages  taken  on  the  whole  declaration.  Here 
was  found  on  one  issue  only.  The  arbitrator  has  not  disturbed 
bas  he  increased  the  amount  of  damages  for  which  it  was  taken. 
» last  of  the  above  cases  the  cause  itself  vras  not  referred,  but  only 
t  of  damages.  The  award  at  all  events  is  good  in  part,  and  not  void 


plication  is,  moreover,  contrary  to  good  faith.  There  have  been 
net  vfaivers  on  the  part  of  the  defendant  of  any  irregularity  in  the 
;s  under  the  reference ;  one  on  the  taxation  of  costs ;  a  second  in 
;tioo  for  time ;  and  a  third  in  taking  out  the  Judge's  order. 

FoUeit  in  support  of  the  rule.  The  preliminary  objection  to  the 
le  rule  is,  that  it  is  drawn  up  on  reading  the  affidavit  and  paper 
nexed,  instead  of  the  award  annexed,  and  Sherry  v.  Okes  is  relied 
it  in  that  case  there  was  nothing  in  the  affidavit  to  show  the  paper 
nexed  to  be  the  award ;  here  the  paper  vrriting  is  distinctly  referred 
roe  copy  of  the  award." — ^The  next  objection  is,  that  the  application 
ndant  is  out  of  time,  according  to  Rawsthom  v.  Arnold.  The  cir- 
8  of  that  case  have  been  already  distinguished  from  the  present ;  the 
e  was  made  in  December ^  the  motion  not  until  Easter  Term ;  and  the 
a  made  by  Lord  Tenterden  as  to  the  time  of  coming  to  set  aside  an 
sre  the  cause  and  all  matters  in  difference  are  referred  by  order  ofNin 
[  be  found  to  be  extrarjudicial.  We  are  within  the  time  given  by  the 
ich  applies  where  the  reference  is  not  only  of  the  cause  but  of  matters  in 
oat  of  the  cause  (/),  AUenby  v.  Proudlack :  in  which  case  Coleridge^ 
I  all  the  authorities  on  the  subject. — ^The  objections  to  the  award  are, 
a  beyond  the  arbitrator's  jurisdiction  in  increasing  the  damages,  and 
ig  Terdicts  on  other  issues  besides  the  first  In  Bonner  v.  Charlton^ 
was  taken  for  30/.,  and  the  arbitrator  awarded  70^.  Lord  Ellen^ 
here  observes,  ^  The  verdict  was  taken  at  the  trial  fbr  SO/,  subject 
ad  of  an  arbitrator ;  he  had  therefore  a  limited  jurisdiction  vrithin 
mt,  to  assess  the  damages  which,  upon  investigation,  he  should  find 
plaintiff  had  sustained ;  but  he  had  no  authority  to  exceed  that 
The  damages  found  by  the  jury  may,  in  this  respect,  be  compared 
lages  laid  in  the  declaration ;  they  operated  as  a  limit  to  the  discre- 
e  arbitrator,  in  like  manner  as  the  jury  are  limited  by  those  laid  in 
ation."  The  same  principle  is  recognised  in  Prentice  v.  Beed,  and 
Y,  Cameron :  in  which  latter  case,  the  same  learned  Judge,  after 
that  the  arbitrator  could  not  in  his  award  go  beyond  the  amount  of 
i,  adds,  ^  yet,  as  all  matters  of  difference  were  referred  to  him,  he 
nrhaps,  make  his  award  for  a  larger  sum  as  to  those  additional  mat* 
red  to  him ;  for  which,  though  the  party  would  noi  have  a  remedy 


ft  a  675. 
151. 


(r)  5  Eait,  139. 

(/)  1  Harr.  &  Woll.  357. 
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Ming's  BenclL  under  the  verdict,  he  might  have  a  remedy  under  the  award.  Ab  far  as  respect- 
hItward  ^  ^^^  cause,  the  small ness  of  the  sum  might  have  been  an  inducement  to  the: 
other  party  to  submit  to  the  reference."  Here  no  complaint  is  made  of  the 
amount  of  damages  awarded,  in  respect  of  any  matter  in  difference  out  of 
the  cause.  The  complaint  is,  that  the  sum  of  249Z.  3s.  has  been  awarded 
upon  an  issue  in  the  cause,  although  the  verdict  was  only  for  10/.  It  is  trae^ 
this  verdict  was  taken  upon  a  di£ferent  issue  from  that  upon  which  249/.  8f. 
has  been  assessed ;  but  it  forms,  notwithstanding,  the  general  limit  within 
which  the  aggregate  amount  of  damages  upon  all  matters  in  issue  in  the 
cause  must  be  confined.  The  damages  awarded  are  an  entire  sum,  and  the 
Court  has  no  data  for  reducing  the  excess.  The  award  is  therefore  bad 
altogether. 

But  even  if  the  damages  had  not  been  increased,  the  direction,  that 
other  verdicts  shall  be  entered  up  in  addition  to  the  verdict  taken  at  the 
trial,  invalidates  the  award.  No  such  power  is  g^ven  to  the  arbitrator  by  the. 
terms  of  the  reference ;  and  the  Court  will  not  allow  him  to  assume  the 
functions  of  the  jury  without  the  consent  of  the  parties.  In  Hutchinson 
V.  Blackwell  (^),  it  was  held  that  a  submission  to  leave  "  the  cause  and  the 
subject  matter  thereof,  and  the  issue  therein,  and  the  costs  of  the  action,"  to 
the  determination  of  an  arbitrator,  did  not  authorise  him  to  order  a  verdict 
to  be  entered.  DonlanY.  Brett  (A),  overruling  CartiDright\.  Blackwortk  {tif 
is  to  the  same  effect  [Coleridge^  J. —  Here  the  jury  have  found  a  verdict  on 
one  issue  only.]  That  is  conclusive  to  show  there  was  no  intention  that  % 
verdict  should  be  entered  on  any  other.  The  defendant  might  have  agreed 
to  the  reference  on  the  faith  of  the  verdict  being  on  one  issue  only.  It 
would,  therefore,  be  a  hardship  upon  him  afterwards  to  have  judgment 
and  execution  on  all  the  other  issues  enforced  against  him.  [Co/erict^e,  J. 
— ^The  arbitrator  might  have  awarded  how  much  was  to  be  paid  on  each 
issue.  You  complain  merely  of  his  ordering  a  verdict  for  that  amoont 
Is  not  the  award  good  to  a  certain  point,  and  bad  only  as  to  the  excess?] 
It  is  bad  altogether,  Donlan  v.  Brett.  In  that  case  it  was  contended  in 
support  of  the  award,  that  ordering  a  verdict  to  be  entered  for  the  plaintiff 
for  a  certain  sum  was  tantamount  to  an  order  that  the  defendant  should 
pay  so  much  to  the  plaintiff;  but  the  Court  decided  otherwise.  Here,  abo^ 
the  award,  containing  no  order  to  pay,  the  verdict,  which  is  wholly  im- 
autborised,  cannot  be  considered  merely  as  excess.  [Lord  Denman,  C.  J. — ^b 
there  no  mode  of  getting  the  money  except  through  the  verdict?]  Tliere  isnoL 
Lastly,  the  conduct  of  the  defendant  does  not  amount  to  a  waiver,  fle 
endeavoured  to  gain  time ;  but  the  opposite  party  has  not  been  prejudiced 
by  anything  he  has  done. 


Lord  Denmak,  C.  J.— -There  is  no  direct  award  to  pay  the  amount  cf 
damages  assessed;  nor  is  there  any  mode  by  which  it  can  be  recovered 
except  through  the  verdict.  The  case  of  Donlan  v.  Brett  is  condiisive  to 
show  that  the  party  referring  the  cause  and  all  matters  in  difference  does 
not  therefore,  without  express  terms,  empower  the  arbitrator  to  order  a 
verdict  to  be  entered  up  against  him.  The  award  cannot  be  sustained,  and 
the  rule  muKt  be  made  absolute. 


(g)  8BiDg1i«33L 


(h)  2  Ad.  and  EU.  344. 
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LiTTLBDALB,  J. — I  am  of  the  same  opinion.     In  Bonner  v.  Charlton,  it    King^t  Betook. 

»  held  that  the  arbitrator  had  no  authority  to  award  a  larger  sum  than  that      HavwIkd 

r  which  the  verdict  was  taken  at  the  trial,  and  there  are  several  other  cases 

the  same  effect. 

As  to  the  time  within  which  the  application  is  to  be  made,  I  agree  in  the 

itmctioD   that,  when  a  cause  and  all  matters  in  difference  are  referred, 

putj  need  not  come  within  the  first  four  days  of  term.     Such  a  case  is 

A  pCThaps  strictly  within  the  statute  of  William ;  yet  the  Courts,  having 

f^aid  to  the  matters  in  difference,  which  are  part  of  the  subject  referred, 

laj  he  guided  in  their  discretion  by  analogy  to  that  statute,  and  entertain 

le  appKcation  at  any  time  before  the  end  of  the  term  next  after  making  the 

ifBid.     It  has  been  contended,  that  a  verdict  having  been  taken,  the  prac- 

ee  of  the  Court,  as  to  the  time  allowed  for  disturbing  a  verdict,  should 

ntrol  the  time  allowed  by  the  statute  for  disturbing  an  award.     In  this  I 

I  not  concur.    The  one  limitation  results  merely  from  a  regulation  of  the 

ourts;  the  other  from  the  express  words  of  an  act  of  parliament.    The 

raid  must  be  set  aside. 


WiULiAMs,  J. — The  parties  might  have  enlarged  the  authority  of  the 
hilralor  if  they  had  thought  proper,  but  they  have  not  done  so ;  and  he 
nog  restricted  by  the  order  of  reference  to  a  particular  amount,  has  un- 
Kstionably  exceeded  his  authority  and  vitiated  his  award,  by  going  beyond 
At  mmounL     I  agree,  therefore,  that  this  rule  must  be  made  absolute. 


CoLBKiDGB,  J. — ^As  I  Understand  the  facts,  the  award  contains  no  order 
I  pay ;  nor  does  it  afford  any  means,  except  the  verdict,  of  reaching  the 
assessed.  I  think  the  authority  of  Donlan  v.  Brett  quite  decisive, 
%  First,  that  the  arbitrator  had  no  right  to  order  a  verdict  to  be 
without  having  express  authority  for  that  purpose ;  and.  Secondly, 
iial  if  be  do  so,  such  order  cannot  be  taken  as  an  indirect  order  for  payment 
f  the  sum  foimd  due. 

As  to  the  application  being  in  time  or  otherwise,  I  think  it  is  not  neces- 
ny  lor  a  party  to  come  within  the  first  four  days  of  term,  except  in  those 
nes  in  which,  the  submission  being  of  the  cause  alone,  the  arbitrator  is  in 
rindple  merely  substituted  for  the  jury,  and  his  award  for  their  verdict 
lie  same  principle  does  not  apply  where  the  submission  is  not  of  matters 
i  the  cause  only,  but  also  of  all  other  matters  in  dispute  out  of  the  cause. 

The  lemainiDg  objection  to  this  rule  is,  that  there  has  been  a  waiver  by  the 
Ictedant  ci  all  irregularity.  It  seems  that  the  attorney  for  the  defendant 
Itended  at  the  taxation  of  costs,  and  under  the  pressure  of  the  circumstances 
Bade  the  best  terms  he  could  for  the  purpose  of  staying  the  execution,  and 
bit  he  gave  no  notice  of  his  intention  to  endeavour  to  set  aside  the  award. 
Bflwever,  I  do  not  think  that  his  conduct  amounted  to  what  can  be  satisfac- 
inly  considered  as  a  waiver  of  his  right  to  object  to  the  award. 


Rule  absolute  for  setting  aside  the  award  {k). 


(i)  Am  to  the  period  within  which  a  party 
mt  B0V9  to  set  aside  the  award,  where 
ke  CBDM  aad  all  mattert  in  difference  are 

comird  in  the  Common 


Pleas,  Lyng  v.  SuUon,  2  Hodges,  106; 
where  that  Court  decided  that  the  motion 
must  he  made  within  the  first  four  days  of 
Term. 
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The  King  v.  the  Justices  of  Suffolk. 

(St.  Andrew  Ilketshall  v.  Chediston.) 

•pp^    AN  appeal  by  the  diurchwardens  and  overseers  of  St  Andrew  Ilketshall, 
MmiortaaordOT  in  Suffolk,  against  an  order  for  the  removal  of  a  pauper  from  Chediston 

JastioMqauiMd  In  the  Same  county,  came  on  for  hearing  at  the  Epiplwny  Sessions  1836,  jfbr 
|i^*u^So»aiS-  ^^  Beccles  division  of  the  county.  Copies  of  the  order  of  removal,  and  of 
^^^^^^J^^^JL^  the  examination  of  the  pauper  touching  her  settlement  were  served  upon  the 
witheosuaniie    appellant  parish.     But  no  copy  was  so  served  of  the  examination  of  the  over- 

for  ft  flUUMUnS  rr  «  t  f*  ^^ 

tothem  tohnr  geer  to  the  respondent  parish,  touching  the  chargeability  of  the  pauper.  The 
appellants  stated  the  non-service  of  such  copy,  as  one  of  their  grounds  of 
appeal ;  and  having  put  in  their  notice  of  appeal  at  the  trial,  olgected,  on  the 
same  ground,  to  the  respondents  proceeding  with  their  case.  The  Conit 
allowed  the  objection  and  quashed  the  order,  but  granted  a  case  on  this 
point  (viz.),  whether  it  was  necessary  to  state  the  chargeability  of  the 
pauper  in  the  examinations  sent,  when  the  chargeability  appeared,  and  was 
sufficiently  set  forth  in  the  order  sent  with  the  examination  ;  a  rule  run  hav- 
ing been  aflerwards  obtained  on  the  same  point,  for  a  mandamus  to  the 
justices,  to  enter  continuances  and  hear  the  appeal. 

BiggM  Andrews  showed  cause.  The  justices  have  granted  a  case.  Hiat  of 
itself  is  a  sufficient  reason  why  the  rule  for  a  mandamus  to  them  should  be 
discharged.  Rex  v.  The  Justices  of  the  West  Biding  (a),  is  conclusive  upon 
the  point  They  should  have  followed  up  their  case.    (He  was  then  stopped). 

Austin  in  support  of  the  rule.  The  question  turns  upon  the  construction 
of  sections  79  &  81  of  the  Poor  Law  Amendment  Act  (6).  The  charge- 
ability  of  the  pauper  was  sufficiently  set  out  in  the  copy  served  of  the  order  of 
removal.  That  is  all  that  is  required.  Sect.  79  does  no  more  than  confine 
the  contending  parishes  at  the  trial  to  the  grounds  set  forth  in  the  *^  order, 
examination,  or  statement."  The  requirement  of  the  statute  is  satisfied 
therefore  if  the  chargeability  appear  either  in  the  examination  or  the  ordtr, 
[Lord  Denman,  C.  J. — How  do  you  disting^sh  the  present  case  from  BiUt 
y.  the  Justices  of  the  West  Riding  T\  The  point  made  in  that  case  was  a 
mere  point  of  practice,  namely,  that  no  notice  had  been  given  of  the  trial  of 
the  respited  appeal.  Lord  Denman  in  that  case  expresses  himself  to  be 
*'  unwilling  to  interfere  with  the  practice  of  the  Courts  below.'*  Here  the 
Court  is  called  upon  to  construe  an  act  of  Parliament 

Lord  Denman,  C.  J. — I  do  not  thuik  the  Court  meant  to  proceed  on  tiiit 
distinction.  It  seems  quite  unreasonable.  The  respondents  must  have  ap- 
plied for  the  case  when  it  was  granted.  If  they  had  not  so  applied,  or  had 
even  refused  a  case  oflered  by  the  sessions  without  application,  they  migfat 
perhaps  come  here  for  a  mandamus.  But  it  is  quite  impossible  to  allow  iaA 
the  two  modes  of  reviewing  the  judgment  of  sessions  should  both  be  put  id 

(a)  1  Ad.  &  Kll.  606.  (6)  4  &  5  W.  4,  t,  76, 
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The  election  has  been  made,  and  this  rale  must  be  discharged    tSing^'t  Betieh. 
^  The^No 


Qst  of  the  Court  concurred  (c). 


V, 
th4)  JutTlCBS 

of  SopyoLK. 


Rule  discharged  with  costs  (cQ. 


Jedftla,  J.,  WiOiaiBB,  J.,  and  Cole-      rule  in  Rex  v.  fhe  Jtatkes  of  Nortkampiw 

WAS  dispowd  of  in  the  sAiiM  ouaner. 
the  laift  day  of  this  texm  «  stouter 


The  Kino  t;.  Gardner. 


Jas.l9lh. 


i  for  a  mandamus  to  the  defendant,  as  one  of  the  coroners  for  the  ^f^^]^^  i^ 

Btj  of  Lancaster,  commanding  him  to  review  his  taxation  of  the  mmu  eompensa. 

06ts  of  J.  J.  Norreys^  in  respect  of  an  inquisition  taken  before  the  uken  by  •  Com. 

tmer  [under    4   W.    4,  c.   25   (local,   personal,   public),    an   act  {uSi^vAcCthe 

or  uniting  the  Wigan  Branch  Railway  Company  and  the  Preston  ^^"^  of  ukin^ 

ran  Railway  Company,  for  authorizing  an  alteration  to  be  made  in  ^^  i;*euSi%^ 

of  the  last-mentioned   railway,  and  for  repealing,  alterinir,  and  *»  coumcI.  attor. 

•'  r  o»  o»  ney,  or  torreyor 

g  the  act  relating  to  the  said  railways],  and  to  allow  such  costs  as 
vUy  allowed  to  the  successful  party  in  trials  of  civil  causes  in  the 
^  King's  Bench. 

ct  empowered  the  company  to  purchase  lands,  &c. ;  and  in  case  c^ 
ment  with  the  owners  of  such  lands  concerning  the  compensation 
id  for  them,  to  summon  a  jury  for  the  purpose  of  assessing  such 
ation  (a). 

iTsoance  of  the  powers  given  them  by  the  above  act,  the  company 
nth  Mr.  Norreys  for  the  purchase  of  lands  belonging  to  him ;  and, 
nable  to  agree  with  him  as  to  the  terms  of  the  purchase,  summoned 
I  assess  the  amount  of  compensation  to  be  paid  for  the  land.  The 
'mg  awarded  to  him  a  larger  sum  than  had  been  offered  by  the  com- 


»66.  Pnmded  that  in  the  ioquiiy 
I  Jury,  the  '^penorn  claiming  com' 
ikmHalwufB  be  deemed  to  bepbantiff, 
tdtoike  msme  rights  and  priviieget 
ft  im  adknu  ai  law  are  entitled  to** 
•  Thmt  in  eveiy  case  in  which 
et  «f  a  jury  shall  be  given  for  a 
an  than  shall  have  been  previously 
J  the  said  company  for  the  pu^• 
anv  lands,  to  be  used  or  taken  by 
the  purposes  of  this  act,  or  as 
Aion  or  satisfaction  for  any  dar 
teas  which  mav  happen  or  arise  in 
itioD  of  any  oi  the  powers  hereby 
all  the  eoeta  of  summoning  tuch 
the  erpemet  of  witneuet,  shall  be 
by  the  said  company,  aiid  such 
.  rKpf^*^*  shall  be  settled  and 
d  by  the  said  sheriff,  under-sheriff, 
r  olher  person  as  aforesaid;  but 
diet  of  the  jury  shall  be  given  for 


the  same  or  a  less  sum  than  shall  have 
been  previously  offered  by  the  said  com- 
pany, oiie  moiety  of  the  said  costs  and  ex- 
penses shall  be  defrayed  by  the  party  with 
whom  the  said  company  shall  have  such 
controversy)  and  the  remainder  shaU  be  de- 
defrayed  by  the  said  company. 

Sec  72.  That  all  parties  with  whom 
the  said  company  shall  have  any  dispute 
shall,  at  their  own  costs,  befhre  tke  taid' com- 
pany tkall  be  obliged  to  ietue  their  warratU 
for  the  emnmoning  of  suck  jurg,  enter  into  a 
bond,  with  two  sufficient  sureties,  to  the  said 
company  y  in  a  penaifg  of  one  hundred  pomuis^ 
to  protecute  their  complaint,  and  to  bear  and 
pay  their  proportion  of  the  costs  and  expenses 
of  summoning  and  retunm^  such  jury  and 
taking  such  verdict,  and  of  tke  summoning 
and  attendance  of  untnesses,  in  case  any  pttrt 
of  such  costs  and  expenses  thall  faU  upon 
them. 
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§Um^t  Hemk.  pB"T9  ^  ebioicd  to  be  aDovcd  oa  faiiMioii  the  fidl  coil»  iacanred  by  kin 
in  nxped  of  the  iaqirify ;  awi  the  cornier  hsviB^  dbaBoved  the  fises  fiv 
cooniel,  attorney,  aad  forvejor,  tbe  abote  nde 


fUmiing  fthowed  caoie. — ^Acts  gTrin^  costs  are  of  a  penal  natofey  and  to 
be  oofutfned  stndJ; :  Murray  t.  Sickoiis  (tr).  Sec  71  ibcs  dtmr  bBgnige, 
and  speaks  of  no  costs,  rxcepi  those  of  **  summonui^  snch  jorj,  and  tbe 
e&penses  of  witnesses.*'  Sec  72,  which  was  iDtiodnccd  merely  ex  wutjari 
eatUeiOf  to  secure  payment  of  costs,  cannot  effect  that  dear  laigvage. 
At  most,  the  latter  section  can  only  be  used  for  the  puipoae  of  expbiniig 
the  former;  it  cannot  mean  the  whole  costs  of  the  trial ;  for,  if  it  be  so  eoa- 
stmed,  the  wor<b  **  sommoning  the  jory,  &c,"  might  hafe  been  (Mnittsi 
^  Cost»  of  taking  soch  Teidkl"  may  signify  the  costs  of  the  coroner  and  thott 
of  his  officers.  In  Kex  ▼.  the  Justices  cf  York  (c),  the  words  were  more 
comprehensiTe — *^  the  costs  and  expenses  of  snch  notices,  precepts,  and  of 
sommoning  and  retmning  snch  jury  and  witnesses,  amd  also  of  ike  twd 
inquest**  Here  the  words  are  not  **  of  such  verdict,"  bnt  ^  of  teking  snch 
▼erdict/' 

Sec.  M^  which  says,  that  the  party  seeking  compensation  shall  be  deemed 
to  be  plaintiff,  and  entitled  to  tbe  r%fats  and  privileges  of  a  plainti^  ins 
intended  to  regnlate  tbe  proceedings  at  the  trial,  as  by  giving  the  clsimait 
the  right  lo  beg^n  and  to  reply ;  and  not  to  regulate  the  allowance  of  eoslii 
which  the  plaintiff  in  actions  at  law  is  not  in  all  instances  entitled  to,  merely 
becanse  he  obtains  a  verdict 

Tbe  counsers  and  attorney's  fees  were  i»operty  disallowed.  There  m  no 
pretence  for  claiming  the  fees  paid  to  the  sorveyor;  they  vrere  disallowed 
in  the  case  cited.  The  Coort  will  not  direct  a  mandamus  nnlesB  it  see 
cleariy  that  the  coroner  has  been  in  error. 

Cokman  in  support  of  the  rule. — ^The  words  of  the  act  relating  to  costs 
should  receive  a  liberal  construction.  They  are  the  words  of  the  compsny 
who  framed  the  act;  and,  if  a  narrow  construction  be  pot  upon  them,  the 
interests  of  the  public  will  be  wholly  unprotected.  The  statute  of  Gloucester 
(d)  gives  only  ^the  costs  of  the  writ  purchased;"  yet  it  has  always  beea 
heki  to  comprdiend  the  general  costs  of  the  action. 

Sec.  66  invests  the  claimant  with  all  the  rights  and  privil^es  of  s 
plaintiff  in  an  action  at  law  ;  one  of  those  rights  and  privileges  is,  that  when 
successful  at  the  trial,  he  shall  have  his  costs,  except  in  certain  cases,  in  tbeir 
nature  out  of  the  purview  of  this  act,  where  he  recovers  less  than  40;. 

Sec.  71  gives  power  to  tax  costs;  Sec.  72  does  not.  The  meaning  of 
the  latter  clause  may  be,  that  certain  additional  costs,  which  are  not  subject 
to  taxation,  shall  also  be  allowed.  No  substantial  operation  is  given  by  the 
argument  on  the  other  side  to  the  words  ^^  of  taking  such  verdict ;"  nor  has 
any  intelligible  distinction  been  pointed  out  between  them,  and  the  words 
**  of  such  inquest,"  which  in  the  King  v.  the  Jiutices  of  York  were  held  to 
curry  the  general  costs  of  the  trial. 

Lord  Denman,  C.  J.     I  have  no  difficulty  in  saying  that,  if  I  could  find 

r  S  C  hm«.  530.  (c)  1  Ad.  &  Kll.  828.  (U)  6  Kd.  1,  c.  1,  s.  2. 
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Any  words  in  the  act  that  would  warrant  the  allowance  of  fees  to  counsel  and    KtMf^t  Bench. 
attorney,  I  would  give  them  the  largest  sense  which  words  can  possibly      TheKTNo 
receive  ;  and  I  'think  it  exceedingly  unjust  that  the  fees  in  question  should  ^' 

not  be  provided  for.     Still,  if  they  are  not  provided  for  in  the  act  itself,  we 
cannot  supply  that  which  the  legislature  has  omitted.    It  seems  to  me  that 
the  paiticular  costs  enumerated  in  the  sections  which  have  been  read  fall 
short  of  the  costs  which  it  is  the  object  of  this  rule  to  recover.    I  am  not 
aware  that  we  strained  the  words  in  the  King  v.  York  beyond  the  signifi- 
cation which  they  fairly  admitted  of.    The  word  ''  inquest,*'  in  that  case,  is 
snsceptifale  of  the  meaning  "  trial"  or  **  inquiry,"  and  therefore  capable  of 
extending  to  all  the  costs  necessary  to  such  trial  or  inquiry.    With  regard  to 
the  words  ^  giving  to  the  party  all  the  privileges  of  a  plaintiff  in  an  action/' 
I  thiok  they  are  not  meant  to  give  him  any  right  to  costs ;  because  he  is  to 
enjoy  these  privileges  equally  whether  successful  or  not ;  whereas  the  quan- 
tum of  costs  to  be  allowed  him  is  made  to  depend  upon  the  event  of  the  trial. 
Hie  words  seem  to  me  to  have  no  other  object  in  view  than  the  regulation  of 
the  ooune  of  proceeding,  by  giving  him  the  right  to  beg^n  and  to  reply. 

LnruiDALB,  J. — I  entirely  concur  upon  both  points.  A  plaintiff  at  law 
has  no  uniform  right  to  costs,  merely  because  he  has  got  the  verdict ;  the 
right  varies,  according  to  the  subject  matter  and  form  of  the  action,  and  is 
limiled  in  some  instances  to  the  amount  of  damages  recovered.  As  to  sec- 
tions 71  and  72,  it  is  to  be  lamented  that  the  same  latitude  cannot  be  given  to 
them  as  to  the  sections  relied  upon  in  Rex  v.  York.  In  both  acts,  perhaps, 
the  intention  of  the  legislature  was  the  same,  but  they  have  used  different 
phrases.  The  word  ^Mnquest"  very  well  bears  to  be  interpreted,  as  trial 
generally;  bot  **  taking  the  verdict*'  is  one  only  out  of  many  proceedings 
whidi  oonstitnte  the  trial. 

• 

Williams,  J. — Had  this  act  contained  any  generality  of  expression  on  the 
nbfect  of  costs,  I  should  have  been  disposed  to  say  that  the  costs  contended 
for  by  Mr.  CoUman  ought  to  be  allowed.  But  unfortunately  it  contains 
little  ebe  bnt  an  enumeration  of  minor  particulars;  as,  in  section  71,  ''the 
costs  of  summoning  the  jury  and  witnesses."  Section  72  has  the  more  en- 
larged words,  **  costs  and  expenses  of  taking  the  verdict  ;*'  but  they  do  not 
sland  alone ;  they  are  coupled  with  the  two  other  particulars  mentioned,  and 
to  be  construed  in  connexion  with  them. 

CoLBUDOB,  J. — Mr.  Coltinan*s  claim  cannot  be  put  upon  higher  grounds 
than  it  would  rest  upon  if  the  material  words  of  the  72nd  section  were  read 
u  section  71.  We  are  then  asked  to  allow  the  fees  of  counsel  and  attorney 
oa  the  ground,  that  by  the  words,  ''  costs  of  taking  the  verdict,"  are  compre- 
hended all  the  costs  of  the  trial.  I  conceive  that  you  cannot,  according  to 
ibe  ordinary  rules  of  construction,  give  that  meaning  to  the  words,  standing 
as  they  do,  between  the  words  ^  summoning  the  jury ''  and  ''  summoning 
the  witnesses."  As  to  the  observation  about  the  liberal  construction,  which 
the  statute  of  Gloucester  has  always  received,  a  well  known  distinction  prc- 
iiik  between  old  acts  of  Parliament  and  modern  ones.  The  old  acts  are 
^try  short,  and  employ  very  general  terms,  to  which,  therefore,  it  has  been 
coiuidered  necessary  to  give  a  very  extensive  signification,  so  as  to  make  thein 
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Kimft  Btmok,   embrace  all  particulars  which  will  fall  within  them ;  but  in  modem  limes,  the 
jl^^|[^o      legislature  has  adopted  the  use  of  a  great  number  of  particular  terms,  to 
which  common  sense  requires  us  to  apply  a  very  different  rule  of  oonstmciioB. 

Rnle  diarhaTged. 


Empson  v.  Fairford. 


iBMafltfOBof 

Ubel,  where  Um 

BMOiBROf  the 


•^CTION  for  libel.  Plea  general  issue.— On  the  trial  at  GnildhaU,  iht  A- 
tings  after  last  Michaelmas  Term,  Lord  Denmarij  C.  J.  expressed  to  the 
piUedu  Dotbe.  jury  his  decided  opinion,  that  the  publication  was  libellous;  but  the  jury,  not- 
SSfthilUJjr       withstanding,  found  a  verdict  for  the  defendant. 

maj  pnt  tbmovn 
eooalnieUoo.  and 

di!n  'SSowri!^       BompaSy  Serjt,  now  moved  for  a  new  trial,  on  the  ground  of  the  verdiet 

Um  jodmriire      being  against  evidence.     A  publication,  which,  according  to  the  direction  of 

opiBioo  Uiat  Um     the  learned  judge,  was  libellous,  having  been  proved,  nothing  remained  for 

S^^Sm^ ^       ^  j^y  ^^^  ^  assess  the  damages  which  the  plaintiff  had  sustained.    Loid 

Erskme't  Act  (a),  applies  to  criminal  cases  only.    In  Levi  v.  Milne  (6), 

Beitf  C.  J.,  says,  **  Has  a  jury  then  a  right  to  act  against  the  opinion  of  the 

judge,  and  to  return  a  verdict  on  their  own  construction  of  the  law?    I  id 

cleariy  of  opinion  that  they  have  not''     He  cited  also  Haire  v.  FFUmm  (e). 

Lord  Dbnman,  C.  J. — I  did  not  tell  the  jury,  in  the  way  of  direction,  that 
the  publication  was  a  libel,  and  that  they  must  find  a  verdict  for  the  plaintiff; 
nor  was  it  desired  that  I  should  do  so.  There  was  a  discussion  as  to  ^ 
meaning  of  several  passages  in  the  libel.  I  thought  they  were  libellous,  and 
expressed  my  opinion  to  the  jury,  but  they  were  not  bound  to  follow  it 
When  the  meaning  of  the  publication  is  so  much  involved  in  the  question  of 
libel  or  no  libel,  I  do  not  see  how  the  question  can  be  withdrawn  from  their 
consideration.  Suppose  a  series  of  inuendoes  had  run  through  the  dedan- 
iion,  it  must  have  been  left  to  the  jury  to  say  if  they  were  proved. 

LiTTLEDALE,  J.  concurrcd. 

Williams,  J. — ^The  judge  can  only  tell  the  jury  that,  if  they  undeistand 
the  publication  in  a  particular  sense,  it  is  a  libel.  The  judge  may  tell  them 
what  is  the  legal  result  of  a  particular  construction.  But  the  construction  is 
for  them. 

Coleridge,  J. — It  is  a  question  of  fact  for  the  jury,  whether  an  ezpressioD 
convey  a  particular  meaning  or  intention.  That  cannot  be  withdrawn  frooi 
them,  and,  until  it  is  settled,  no  question  of  law  can  arise. 

Rule  refused. 

(a)  32  G.  3,  c.  60.  (6)  4  Biogh.  195.  (c)  9  B.  &  C.  643. 
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Brown  v.  Thornton. 


Jam,l6th, 


k  8SUMPSIT. — Count  for  freight  and  carriage  of  goods  from  Batavia  to  ^  ^^^^^  ^ 
Antwerp,  Count  on  a  charter-party.  Common  count  for  carriage  of  Bauvia.  puun 
oods.  Plea,  the  general  issue.  At  the  trial  before  Lord  Denman^  at  the  intoaeontrMtno 
ttings  afier  Trinity  Term,  1835,  it  was  proved,  in  support  of  the  plaintiff's  pabu«.  w^'lSLr 
ise,  that  the  charter-party  was  entered  into  at  Batavia  before  a  notary-public,  feSkSewntrMt 
ccoidiogto  the  usage  of  the  Dutch  colonies.  The  bill  of  lading  was  produced  tej^SnoSS* 
^  To  Richard  Thomtan  or  his  assigpis,  he  or  they  paying  freight  as  per  capy,Acapymtij 
harfer-party*'  The  defendant's  answer  to  a  bill  of  discovery,  filed  against  at  any  time  after- 
im  in  the  Court  of  Chancery,  was  also  put  in  evidence;  by  which  answer  ^y'in'theab' 
nd  by  certain  letters  annexed  thereto,  he  admitted  in  effect  the  shipment  of  ^^^^fi^^* 
le  cargo  with  his  sanction ;  that  he  was  its  consignee,  and  that  part  of  it  w^^um^di^ 
ad  been  duly  received.  The  answer^  however^  and  the  letters  contained  a  \^i^^^^^^ 
eferenoe  to  the  charter  -party.  With  regard  to  the  charter-party,  the  following  the  notary's  book 
vidence  was  given.  According  to  the  Dutch  law  prevailing  at  Batov/a,  parties  aieTaiiderideiioe 
bout  to  enter  iuto  a  contract  go  before  a  notary,  who  subscribes  the  contract  HeiS/iS^TiaLt 
1  a  book  kept  for  that  purpose,  which  is  then  signed  by  the  parties.  He  makes  th«SL^a^er 
at  from  this  book  copies  of  the  contract  and  delivers  them  to  the  parties.  rf't^Tnour?.  bit 
lit  signature  to  the  copies  is  proved  before  the  first  chief  of  the  government;  '^^^^^^^** 


one  of  thoee  de* 

od,  except  in  Batavia^  where  the  Courts  require  the  book  itself  to  be  pro-  iweredatthe 
luced  in  evidence,  these  copies  are,  in  all  countries  subject  to  Dutch  law,  the  contract  °' 
dmiasible  in  the  first  instance  as  the  proper  evidence  to  the  contract.     A  sub-  have  ^U  Si- 
eqnent  copy  may  also  be  obtained,  at  any  time  afterwards,  by  either  party, in  ISuyUilhe no^ 
he  absence  of  the  other ;  which  subsequent  copy  has  the  same  credit  given  SSelSnce^ 
jo  il  as  either  of  the  copies  first  delivered.    A  document  proved  to  be  in  the  *'*S^^*'xi£*^* 
ttnd-writing  of  the  notary  at  Batavia^  and  sealed  with  his  official  seal,  was  defendant's  ad. 
«oeifed  in  evidence  as  a  copy  of  the  charter-party.    It  did  not  appear  in  what  soods  bad  been 
naoner,  or  at  what  time  this  document  was  obtained.    A  verdict  was  given  suf^tSSntefon 
or  the  jJaintiff  for  the  full  amount  of  freight  at  the  rate  of  3/.  10«.  a  ton;  SSS?Sffe^2ls 
Nit  the  learned  judge  gave  leave  to  the  defendant  to  move  for  a  nonsuit  StrSTSdrot' 
0  be  entered,  in  case  the  Court  should  consider  the  document  in  question  to  !|Jr^^*^^,£^ 
lave  been  improperly  received,  on  the  ground  that  it  was  not  proved  to  have  the  common 

J      -Ai-  ai-         •    •      1  count,  eren  Ibr 

Men  exammed  with  the  original.  nominal  dama«es, 

wiUiont  proof  of 

A  rale  nut  having  been  obtained, 

Tht  Attomey'Oeneral  and  W.  H.  Watson  showed  cause.  There  is  no 
l^romid  lor  entering  a  nonsoit,  even  if  the  instrument  received  in  evidence 
were  not  admissible  to  support  the  count  on  the  charter-party.  The  declara- 
tiDO  eonteins  a  count  in  indebitatus  assumpsit  for  freight,  and  to  a  verdict 
upon  this  count  no  proof  of  the  instrument  ascertaining  the  sum  to  be  paid 
fiir  fi«ight  is  at  all  necessary.  Take  away  all  the  evidence  relating  to  the 
eknter-party ;  still  the  admission  by  the  defendant,  in  bis  answer  in  Chancery, 
that  he  received  the  goods  under  the  bill  of  lading,  is  alone  sufficient  to 
entitle  the  plaintiff  on  the  common  count  to  a  verdict  for  nominal  damages. 
Nor  was  proof  of  the  charter-party  necessary  to  establish  this  claim  even  to 
the  whole  amount  sought  to  be  recovered.  The  answer  admitted  enough  of 
the  contents  ot  the  charter-party  to  show  the  rate  of  fireight  agreed  upon ; 
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Brown 

V. 

TaoBJHTon, 


IGnfM  Bemeh,    namely,  3/.  10«.  a  ton  ;  and  the  letters  annexed  to  the  answer  are  to  the  same 
efl^t. 

But  suppose  this  view  of  the  question  to  be  incorrect,  the  copy  made  by 
the  notary  of  the  charter-party  was  properly  received  in  evidence.  It  is  either 
a  duplicate  original,  or  a  copy  made  by  the  notary  as  the  agent  of  both  parties 
properly  authorized  to  deliver  such  copy.  The  bought  and  sold  notes  of  a 
broker  in  this  country  are  originals  binding  on  the  parties,  on  the  ground 
that  he  is  the  agent  appointed  by  them  to  make  these  notes.  So,  here,  the 
copies  of  the  charter-party  delivered  by  the  notary  are  binding,  because  be 
also  is  the  agent  of  the  parties.  They  go  before  him  and  appoint  him  as 
their  mutual  agent,  for  the  purpose  of  preparing  these  documents.  At  all 
events,  if  they  do  not  themselves  specially  ap[x>int  him,  he  is  appointed  for 
them  by  the  lex  loci. 

The  law  of  Batavia  makes  these  documents  binding  upon  the  parties  in 
that  country.  They  will  therefore  be  enforced  here ;  and  the  question  does 
not  depend  on  any  rule  of  evidence,  but  on  what  is  the  lex  loci.  The  cases  of 
Appleton  V.  Lord  Braybrooky  and  Black  v.  Lord  Braybrook  (a),  may  be  cited 
on  the  other  side ;  but  an  obvious  difference  exists  between  them  and  the 
present  case.  They  were  actions  on  judgments  obtained  in  Jamaica.  In 
the  first  case  the  instrument  produced  to  authenticate  the  judgment  was  not 
proved  to  be  in  the  handwriting  of  the  party  authorized  to  supply  such  docu- 
ments, nor  was  it  sealed.  In  the  second  case  the  instrument  produced  was 
not  sealed.  So  that  in  neither  case  could  the  instruments  be  considered  as 
exemph'fications  of  the  originals.  They  were  merely  a  species  of  office  copies 
receivable  in  Jamaica,  in  the  same  manner  as  office  copies  are  receivable 
here,  when  a  question  arises  in  the  same  Court.  These  objections  do  not 
apply  in  the  present  case.  It  is  not  contended  that  this  copy  is  admissible 
in  this  country  on  the  same  grounds  on  which  it  would  be  admissible  in 
Batavia,  but  on  this  g^und — that  the  notary  being  by  the  consent  of  the 
parties,  or  by  the  law  of  Batavia,  or  by  both,  appointed  the  agent  of  sach 
parties,  his  act,  in  signing  and  sealing  the  instrument,  must  be  held  to  be  the 
act  of  the  parties  themselves. 


Cresewelly  conlrd. — ^The  plaintiff  could  not  entitle  himself  even  to  nominal 
damages  without  either  producing  the  charter-party,  or  giving  such  secondary 
evidence  of  its  contents  as  is  required  by  the  laws  of  this  country.  The  bill 
of  lading  per  $e  was  insufficient,  because  by  referring  to  the  charter-party  as 
the  real  contract  between  the  parties,  it  makes  some  evidence  of  that  contract 
indispensable.  Suppose  the  charter-party  to  have  contained  a  clause  that  the 
value  of  any  goods  lost  should  be  deducted  from  the  amount  of  the  freight 
and  that  in  point  of  fact  goods  had  been  lost  of  such  value,  that  nothing  at 
all  remained  due  for  freight,  would  the  plaintiff  under  these  circomstanceB 
have  any  right  to  nominal  damages  ?  Nor  can  the  admissions  of  the  defend- 
ant in  his  answer  in  Chancery  supply  the  defect.  The  same  objection  recurs; 
they  also  refer  to  the  charter-party,  and  make  therefore  evidence  of  its  con- 
tents material  to  a  full  knowledge  of  the  transaction  between  the  parties. 

This  is  a  mere  question  of  evidence  to  be  decided  by  the  rules  of  evidence 
of  this  country.     Was  the  notarial  copy  legitimate  evidence  of  the  charter- 


(a)  2  MCark.  C.  7,  &  6  M.  &  S.  34  &  39,  S.  C. 
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iTiy  ?     It  is  not  a  cfnplicate  original  made  by  the  notary  as  agent  fot  both    ITm^j  B^nch, 

uties.    The  original  is  signed  by  the  parties,  the  copy  not  signed  ;  and  in 

atavia,  the  original  in  the  notary's  book  must  be  produced.     The  parties  go 

sfore  the  notaiy,  not  as  being  their  mutual  agent,  but  in  compliance  with 

le  usage  of  the  country.     He  gives  out  copies  to  either  party  at  any  subse- 

oent  time  and  in  the  absence  of  the  other.     How  or  when  the  copy  in  ques- 

Qo  was  procured  did  not  appear.     As  to  the  bought  and  sold  note  of  a 

roker,  it  differs  entirely;  it  is  itself  the  original  contract,  of  which  the  entry 

I  h»  book  would  at  most  be  only  secondary  evidence  (b). 

Was  then  the  copy  properly  received  as  secondary  evidence,  according  to 
he  laws  of  this  country  ?  Foreign  judgments,  in  order  to  be  enforced  here, 
oust  be  authenticated  according  to  the  known  rules  of  evidence  prevailing  in 
ur  courts,  jippleton  v.  Lord  Braybrook^  Black  v.  Lord  Braybrook^  and 
Meet  ▼.  Bunbury  (c).  The  result  of  Appleton  v.  Lord  Braybrook  is,  that 
lis  Coart  rejected  as  evidence  of  a  judgment  in  Jamaica  a  copy  which  would 
ave  been  admissible  as  evidence  in  that  country.  The  reception  of  the 
otarial  copy  in  evidence  cannot  be  justified,  on  the  ground  that  the  title  of 
be  parties,  and  the  proceedings  themselves  would  be  incomplete  until  a 
opy  had  been  delivered,  as  in  the  instances  of  a  chirograph  of  a  fine  (cO» 
ad  a  copyholder's  copy  of  the  court  roll.  The  indorsement  on  a  deed  of  the 
ay  of  its  enrofanent  is  also  different.  The  indorsement  is  itself  the  record 
p).  Nor  can  it  be  contended  that  the  copy  was  given  out  by  a  public  officer 
nthorixed  to  issue  authenticated  copies.  A  copy  made  by  a  public  officer  in 
tns  country  has  no  intrinsic  validity,  unless  the  officer  be  authorized  by  the 
Vmits  to  give  out  the  copy.  The  notary  is  not  authorized  by  the  Courts,  but 
nerely  by  the  usage  of  the  country.  [Coleridge^  J. — Is  he  not  authorized 
rythe  agreement  of  both  parties  that  he  shall  be  their  agent?]  Such  an 
tgiecmcBt  is  implied  only  ^m  the  usage  of  Batavia.  There  has  been  no 
vrooi of  any  special  agreement  between  the  parties  to  make  him  their  agent, 
»r  to  waive  the  rules  of  evidence  in  this  country,  and  to  be  bound  by  a  copy 
vodnced.  In  the  absence  therefore  of  the  original,  an  examined  copy  would 
lave  been  the  legitimate  mode  of  proof,  and  any  other  copy  was  improperly 
eceived. 


B.  F.  RMards^  on  the  same  side,  was  stopped. 

Lmd  DsNifAN,  C.  J. — I  think  it  quite  clear  that  the  plaintiff  could  only  re- 
nter by  proof  of  the  charter-party ;  for  although  the  declaration  contains  the 
count  for  freight,  its  amount  and  mode  of  payment  cannot  be  ascer- 
eicept  by  reference  to  the  charter-party,  which  document  is  also  referred 
o  by  die  letters  and  answer  of  the  defendant  in  the  Court  of  Chancery,  Some 
fneifhtrtfore  of  the  charter-party,  which  could  not  be  produced,  being  neces- 
■ry,  was  the  proof  given  at  the  trial  sufficient?  The  original  instrument,  signed 
by  the  parties,  is  in  the  notary's  book  at  Batavia ;  he  is  authorized  to  give  out 
oopies  to  them,  to  which  copies,  in  all  countries  subject  to  the  DtUch  law,  ex- 
cept at  BaUnjuL,  where  the  original  itself  must  be  produced,  full  faith  is  given. 
Fiooi  thifj  howevtf ,  it  does  not  appear  that  they  are  considered  in  tbem- 


(4)  See  7%onUm  v.  Metis,  I  M.  &  M.  43. 
(e)4C«iip.28. 


(rf)  Plowd.  410. 

(r)  Rew  ▼.  Hopper,  3  Price,  495. 
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selves  as  the  binding  documents  between  the  [Murties,  bat  merely  that  tbe 
Courts  will  receive  them  as  legitimate  instruments  of  proof  in  the  abaenee  of 
the  original*  It  occurred  to  me  at  the  trial  that  the  notary  might  be  looked 
upon  as  an  officer,  elected  by  the  parties  themselves,  for  the  purpose  of  giving 
out  copies,  by  which  they  would  be  bound.  If  the  copy  in  evidence  had 
been  identified  as  one  of  those  delivered  at  the  time  of  entering  into  the  coft* 
tract,  this  view  of  the  case  might  be  correct ;  but  it  appears  that  copies  maj 
be  delivered  at  any  time,  and  that  they  do  not  on  that  account  receive  the  lea 
credit  in  the  Dutch  Courts.  Here  the  copy  may  have  been  taken  out  within 
six  months  of  the  trial.  It  is  clear,  then,  that  it  is  the  force  of  the  Duitk 
kiw  alone  that  gives  it  any  value  it  may  have  in  the  Duich  Courts,  and  that 
on  grounds  which  cannot  be  adopted  by  the  Courts  of  this  country.  The 
cases  of  AppUton  v.  Lord  Brayhrook  and  Black  v.  Lord  Braybrook  am. 
authorities  that  these  Courts  will  not  borrow  a  rule  of  evidence  Uvm  thi'. 
practice  of  foreign  Courts;  nor,  as  Mr.  rrrrnrr^f  hnn  nbnr nrod,  o—  wi  —y  that 
the  parties  have  agreed  tp  waive  any  objections  that  might  be  offered,  in  any 
other  than  the  Dutch  Courts,  to  the  admissibility  of  these  copies  in  evidence. 
The  rule  for  a  nonsuit,  thevefore^  must  be  made  absolute. 

Williams,  J.—- I  am  of  the  same  opinion.  I  was  at  first  strongly  im- 
pressed by  the  argument  of  the  Attorney'Generalf  that  the  notary  must  be 
considered,  as  it  were,  the  agent  of  boUi  parties,  for  the  purpose  of  giving 
out  this  copy.  However,  it  seems  to  me,  on  further  consideration,  that  tfaia 
view  of  the  case  is  incorrect.  The  parties  go  before  the  notary,  in  o(»- 
formity  to  the  usage  of  the  place  where  the  contract  is  entered  into.  Bat 
they  make  no  special  agreement  to  extend  the  validity  of  the  document,  as  an 
instrument  of  evidence  in  any  foreign  country.  The  entry  in  the  notary's 
book  is  the  real  and  original  contract,  and  the  question  is,  whether  that  eoo- 
tract  was  authenticated  at  the  trial,  according  to  our  rules  of  law.  It  was  not 
shown,  on  behalf  of  the  plaintiff,  that  the  notary  is  authorized  by  the  Courts 
in  Batavia^  as  their  officer,  to  give  out  copies  of  any  contract  made  before 
him.  No  analogy,  therefore,  between  the  copy  in  this  case,  and  the  chiro- 
graph of  a  fine,  can  be  maintained.  In  BuUer^s  ^  Nisi  Prius'  a  diffsreot 
reason  from  that  suggested  in  Mr.  CresweWa  argument  is  assigned  for  admit- 
ting the  chirograph  in  evidence.  It  is  there  said  to  be  admissible  because  the 
officer  is  authorized  by  the  Court  to  deliver  out  the  chirograph  ;  and  further, 
that  where  the  fine  is  levied  with  proclamations,  that  they  must  be  proved  by 
an  examined  copy  of  the  roll.  Why?  Because  the  chirographer  is  not 
authorized  to  make  out  copies  of  the  proclamations,  and  therefore  his  indorse- 
ment on  the  back  of  the  fine  is  not  evidence  of  them  (/).  Then  it  is  said, 
that  in  the  answer  and  letters  of  the  defendant,  certain  admissions  are  made 
that  the  charter-party  was  entered  into,  and  that  the  freight  was  to  be  paid 
at  the  rate  of  3L  10«.  a  ton,  and  that  consequently  the  claim  of  the  plaintiff 
to  a  verdict  was  completely  established.  But  these  admissions  all  contain 
some  allusion  to  the  charter-party  as  the  foundation  of  the  transaction.  Evi- 
dence, then,  of  the  charter-party  was  absolutely  requisite ;  and  it  seems  to 
me,  for  the  reasons  I  have  mentioned,  that  no  such  evidence  was  produced. 
I  agree  that  a  nonsuit  should  be  entered. 


(/)  B.  N.  P.,  229. 
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CoLniDOS,  J. — It  appears  to  tae  that  the  plaintiff  conld  not  maintain  this   Kin^Bmcfu 
rtion  without  giving  some  legitimate  evidence  of  the  charter-party.    Tliat 
rings  before  t}ie  Court  a  question  merely  of  evidence,  which  must  be  decided 
xoiding  to  the  rules  of  evidence  prevailing  here,  although  it  relate  to  a 
aBaaction  in  a  foreign  country.     In  the  first  place,  it  was  contended,  and  if 
lat  point  had  been  made  out,  everything  would  have  been  made  out,  that  in 
nth  the  document  received  as  evidence  of  the  charter-party  was  not  a  copy, 
ni  the  ortginal  binding  contract.     I  think  that  this  will  not  appear  to  be 
le  case  when  all  the  facts  are  considered.    The  parties  to  the  contract  go 
efoie  «  notary-public,  who  makes  in  his  book  an  entry,  which  they  sign ;  and 
le,  either  at  that  time  or  at  any  future  time,  in  the  presence,  or  not  in  the 
of  the  parties,  gives  out  copies  of  the  entry  to  either  of  them.    The 
in  question  is  one  of  those  copies,  bat  delivered  we  do  not  know 
circumstances,  or  whether  in  the  presence  of  the  parties  or  not. 
Von  these  facts,  it  seems  to  me  clear  that  the  original  contract  between  the 
irties  is  that  which  they  have  signed  in  the  book  of  the  notary-public.  Then 
le  original  contract  not  having  been  produced,  and  being  necessarily  be- 
ond  the  control  of  the  plaintiff,  it  is  not  denied  that  secondary  evidence  of  its 
Mtents   was  admissible.     Now  has  the  proper  secondary  evidence  been 
iven  ?     Certainly  not  according  to  the  regular  rule  applicable  to  such  a 
Me — by  the  production  of  a  copy  examined  with  the  original.     But  it  is 
Night  to  be  made  so  in  one  of  two  ways ;  first,  that  it  is  a  copy  issued  by  a 
■blie  oflker  of  the  Courts  at  Batavia,     But  it  has  not  been  shown  that  they 
■ve  inCrasled  to  the  notary  any  such  power.    Secondly,  that  it  is  issued  by  a 
eraoo  anthorised  between  the  parties  themselves.    I  think,  however,  the  evi- 
eaee  upon  that  point  amounted  to  no  more  than  this :  that  a  copy  has  been 
bUiacd  according  to  the  ordinary  course  of  proceeding  in  Bataviay  which 
opy,  in  any  other  country  governed  by  the  Dutch  law,  would  receive  the 
Hse  degree  of  credit  as  the  original  itself,  but  which  it  could  never  have 
eea  tupposcKl  would  have  the  effect  given  to  it,  of  superseding  the  rules  of 
ridence  in  this  or  any  other  country  where  the  Dutch  law  does  not  prevail. 


Rule  absolute  for  entering  a  nonsuit. 


HODGKINSON    V.  MaYER. 


)EBT  for  20/.  penahy  under  12  G.  2,  c.  13,  s.  7,  against  the  defendant 
fer  commencing  an  action  the  18th  September,  1634,  in  the  County  Court 
ISiafard^  he  not  being  then  legally  admitted  an  attorney  or  solicitor  accord- 
igto  2  G.  2y  c  23.  On  the  trial  before  Lord  Denman^  at  the  Staffordshire 
iHHBer  Assizes,  1835,  it  appeared  that  the  defendant  had  commenced  an 
diott  on  the  day  alleged,  in  the  County  Court,  as  attorney  for  one  Adams; 
bi  he  was  duly  admitted  as  an  attorney  in  Easter  Term,  1828,  but  that  he 
ltd  not  taken  out  any  certificate  for  the  years  1833,  1834,  and  1835.  The 
»ly  question  was,  whether  the  37  G.  3,  c.  90,  s.  31,  making  the  admission 
>f  tttomies,  who  neglect  to  renew  their  certificate,  "  null  and  void,"  the 
Uendant  could  be  said  to  have  practised  in  this  instance  without  admission. 


Jm.  IJik. 
37  0. 3,  c.  90. 
■.  31,  rendering 
null  and  void  Ida 
admlMion  of  ad 
attorney  who 
neglects  to  renew 
hia  oertiftcate, 
doe*  not  apply  to 
County  Coarti ; 
and  render  an 
attorney  who  has 
once  hem  dulv 
admitted,  but  has 
not  renewed  his 
certificate,  liable 
to  the  penalty  of 

12  0.  S.c.l3,s.7. 
fur  practising  in 
snen  Courts  with- 
out adnisaion. 
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for  tkt  filiifiif,  mmk  Mbenw  iar  tke  defeodaut 
ft  nJe  graiw! 


.—2  G.2.c23.*ABActforthe  better 

who 
in  certain 
of  kv.  TUf  act  i&d  Boc  eUcBd  to  Cosalj  Courts.  AAenvaids 
12  G.  2,  c  11,  aa  act  (mler  o&a)  lor  ^  eoBtaniv,  eiphiaiag,  and  amend- 
■if*  tke  laft  act,  csacted,  that  if  asT  pcnoa  practise  in  tlie  Coontj  Courts  of 
Enrbnd,  *  «te  is  not  or  siiall  not  then  be  legally  adnutted  an  attorney  or 
flpficitor,  jfcrwrfiiii^  to  the  nod  act  aaade  ia  the  aeeond  yvar  of  the  rei^  of  his 

r,  thai  such  pcnon  shall  lor  every  soch  oflencc  forfeit  the 
of  iOLytoberceoiered  with  coits  hy  any  person  who  dnil  aoefortbe 
W«  the  defendant  then,  Sepleaifter  18, 18^4,  legally  admitted  ?  He 
not;  lor  he  had  negfccted  to  tahe  ont  his  certificate  "lor  the  space  of 
whole  year  f*  and  thns,  by  S7  G.  S,  c.  90,  s.  31,  lendercd  his  admissioa 
in  182d  **  nnD  and  Toid.*  The  nae  section  of  the  last-mentioned  act  con- 
tains the  proriso  lor  die  rradmiwion  of  a  person  who  has  so  omitted  to  renew 
his  certificate.  This  necessity  of  readmiaBion  is  enoogh  to  show  thai  the 
original  admisaion  is  ipw  fado  fwcated,  and  as  if  it  had  never  been.  Nor  is 
the  readmisaion  a  matter  of  course ;  it  depends  upon  the  oondnet  of  the  patty 
doring  the  inlerral,  in  which  his  character  of  attorney  has  been,  to  say  the 
least,  sospended;  it  may  be  granted  on  payment  of  a  heavy  penalty ;  it  may 
be  refnaed  altogether.  The  casea  meatiooed  on  moving  for  this  rak  are 
beside  the  poinL  Crass  t.  Kaye  (a),  was  an  action  on  25  G.  3,  c  80,  a.  7, 
which  givea  penalties  against  attomies  practising  in  Courts  holding  pless  to 
the  amount  of  AOs.  or  more ;  and  the  only  decision  in  that  case  was,  that  the 
act  did  not  extend  to  an  attorney  soing  in  the  Sheriff's  Court  by  writof 
jutlicies.  for  more  than  40«.  Bat  that  act  did  not  make  the  admission  of  an 
uncertificated  attorney  ^  null  and  void  ;"*  so  that  the  point  now  contended  fiv 
did  not  ariae.  In  Jones  v.  Stephens  (6),  a  point  certainly  was  raised  on  87 
G.  S,  but  the  decision  upon  it  amounts  to  no  more  than  this,  that  the  plaintiff, 
although  he  had  not  taken  out  his  certificate,  might  sue  for  damages  sus- 
taioed  in  his  character  of  an  attorney,  where  the  libei  itself^  for  which  the 
action  was  brought,  imputed  improper  conduct  to  him  in  his  character  of 
aUomey.  The  other  case  mentioned,  **  Intkt  matter  of  Hodgson  and  /2otr," 
(c)  was  an  application  on  22  G.  3,  c.  46,  s.  11,  to  strike  one  of  the  parties  off 
the  roll  of  attomies,  for  permitting  the  other,  who  remained  uncertificated 
more  than  a  year,  to  practise  in  his  name  ;  and  to  commit  the  other  to  prison. 
It  b  true  the  question  turned, as  here,  upon  the  effect  to  be  given  to  the  words 
**  null  and  void,"  io  37  G.  3.  But  the  object  of  the  application  was  highly 
penal,  and  the  judgment  of  the  Court  at  all  events  did  not  impugn  the  autho- 
rity of  Slack  v.  Wilkins  (d).  In  this  last  case,  which  was  on  s.  12  of  22  G.  8, 
the  enrolment  of  the  attorney,  who  had  practised  at  Quarter  Sessions  without 
certificate,  was  considered  as  set  aside  by  the  retrospective  operation  of  87 
G.  3,  and  a  penalty  of  50Z.  was  therefore  enforced  against  bim  as  a  person 
not  duly  admitted  and  enrolled.     Suppose  the  defendant,  afler  having  been 

{a)  6  T.  R.  663.  (c)  3  Ad  &  HI.  224,  S.  C.  1  Har.  &  WolL  265. 

•  (fi)  11  Price,  235.  W  1  Cr.  &  M.  23. 
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«iiificated  for  twenty  or  thirty  years,  had  practised  in  this  Court,  he  would    KmgU  Bench^ 
ifly  be  liable.     He  has  in  fact  continued  uncertificated  fur  three  years,    Hoogkinbon 
I  has  practised  in  a  County  Court.  But  the  principle  is  the  same  in  either 
e;  and  in  Ex  parte  Flint  (a).  Lord  Tenterden  was  clearly  of  opinion  that 

0.  2,  c.  13,  s.  9,  which  says  that  no  attorney  during  confinement  in  prison 
U  prosecute  actions  in  law  or  equity,  applied  to  County  Courts  as  well  as 
superior  Courts.  The  statute  upon  which  this  action  is  brought  is  highly 
tefieial  to  the  public,  and  to  be  construed  liberally  for  their  protection. 

Sb  iF'.  W.  FoUtiU  conird. — ^The  defendant  is  entitled  to  have  a  nonsuit 
cred.  At  the  time  the  act  passed,  on  which  this  action  is  grounded,  no 
dficmte  was  necessary  to  enable  an  attorney  to  practise.  The  only  want  of 
ilificatioD,  therefore,  that  could  be  considered  as  rendering  a  party  liable  to 
penalty  in  question,  must  have  been  the  want  of  the  qualification  of  that 
e — namely,  the  clerkship,  swearing,  admission,  &c  It  is  difficult  to  see 
what  reasonable  construction  an  act  passed  merely  for  the  increase  of  the 
enue  is  to  relate  back  to  other  acts  passed  several  years  previously,  for 
other  purpose  than  to  secure  to  the  public  that  persons  practising  as  attor- 
B  shoold  be  possessed  of  competent  knowledge  and  ability.  Hodgson  and 
fi  (6),  came  before  the  Court  in  a  different  shape  from  this  case,  and  upon  a 
ermt  statute  ;  but  the  principle  there  laid  down  is  precisely  the  same  as 
t  now  contended  for  by  the  defendant ;  that  having  once  duly  obtained 
lUKion  as  an  attorney,  his  admission  is  not  to  be  nullified  by  a  mere 
enoe  act,  so  as  to  subject  him  to  the  penalties  imposed  for  practising  with- 
any  admission  at  all.  What  is  the  consequence  of  neglecting  to  renew  a 
tificate  ?  No  fresh  clerkship,  or  examination,  or  swearing,  is  necessary, 
t  these  were  the  material  ingredients  of  a  qualification  when  the  acts  of 
Offt  II.  were  passed.  Simple  readmission  is  all  that  is  required.  It  may 
ofaKnredy  too,  that  s.  30  of  37  G.  3  imposes  a  penalty  of  50/.  on  attomies 
cttsing'  without  certificate ;  so  that  the  adequate  punishment  for  their 
Icet  is  not  left  to  the  supposed  operation  of  the  words  ''  null  and  void"  in 
3Ist  section.  [Colrridoe,  J. — Is  this  penalty  imposed  for  acting  in  the 
mty  Courts  ?]  It  is  not ;  and  for  this  very  good  reason,  that  no  certificate 
lU  is  necessary  to  enable  an  attorney  to  act  in  the  County  Courts.  The 
uoieut  on  the  other  side  is  this ;  the  penalty  for  practising  in  County 
Dts  without  the  qualification  of  12  G.  2  is  to  be  extended  to  the  want  of 
oalification  created  by  another  subsequent  act,  which  has  no  relation  to 
inty  Courts  whatever. 

jord  Dknm AN,  C.  J.— The  case  of  Hodgson  and  Rosn  (b)  was  a  very  much 
nger  case  than  this.    The  rule  must  be  made  absolute  for  a  nonsuit. 

Williams,  J. — Attomies  practising  in  County  Courts  require  no  certificate 
U.  It  would,  therefore,  be  a  most  enormous  proposition  to  lay  down,  that 
neglect  to  renew  a  certificate  is  to  have  the  effect  of  vacating  their  admis* 

1,  in  a  case  where  no  certificate  at  all  is  necessary. 

l^LKEiDOK,  J. — I  am  quite  of  the  same  opinion,  and  for  the  same  reason. 


(«)  1  B.  &  C  254. 


Rule  absolute,  for  entering  a  nonsuit, 

(b)  3  Ad.  &  Rl.  224.    1  Har.  &  Woll.  265,  S.  C. 
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Kinij^t  Bench. 
Jam.  18M. 


Doe,  d.  Gratkex  and  another,  v.  Homfray. 


toSTwlndin*  TT^'^  action  was  tried  before  Paiieson^  J.,  at  Brecon,  when  a  verdict  wm 

^nt  that  R.  D.  &  found  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to  enter  a 

iMy  receive  the     Bonsuit,  if  the  Court  should  be  of  opinion  that  the  trustees,  in  whose  room 

^MLOMtojfiJ  the  present  plaintiffs  had  been  appointed  under  the  direction  of  the  Court  of 

tSeUitbe%^  Chancery,  took  no  legal  estate,  under  the  following  will  o(John  Jones : — ^"  I 

give  and  devise  all  those  my  farms,  &c.,  situate,  &c.,  unto  my  sod  Jamei 

Jones^  to  hold  to  my  said  son,  his  heirs  and  assigns  for  e^r,  euid  also  all 

other  my  freehold  estates  situate  Sfc.  to  the  use  and  intent  thai  the  Reo. 

Richard  Davits  and  Walter  Lewis^  their  executors  or  adtninistratorSf  or  the 

executors  or  adminisiraiors  of  the  survivor  of  them,  shall  and  may  receive  and 

take  the  rents^  issues^  and  profits  of  the  above-mentioned  estates^  and  pay  the 

same  to  my  son  James  Jones  for  and  during  the  term  of  his  natural  Ufe,  and 

from  and  immediately  after  his  decease^  then  I  give  and  devise  the  same  and 

every  'part  thereof  to  the  heirs  of  the  body  of  my  said  son  James  Jones 

lawfully  to  be  begotten  ;  and  in  default  of  such  issue,  then  I  give  and  de?ise 

the  same  and  every  part  thereof  to  my  daughter  Catherine  Jones,  and  the 

heirs  of  her  body  lawfully  to  be  begotten ;  and  in  default  of  such  heiis,  then 

I  g^ve  and  devise  the  same  and  every  part  thereof  unto  my  son  John  Jones^ 

his  heirs  and  assigns  for  ever." 

Chilton  shewed  cause.  The  trustees  took  the  legal  estate.  They  are  to 
receive  the  rents  and  pay  them  over,  which  they  cannot  do  unless  the  use  be 
executed  in  them.  It  may  be  laid  down  generally,  as  a  doctrine  never  im- 
peached, that  wherever  something  is  to  be  done  by  the  trustees,  which  makes 
it  necessary  for  them  to  take  the  legal  estate,  the  legal  estate  is  vested  in 
them.  In  Doe,  d.  Leicester j  v.  Biggs  (a),  where  the  devise  was 
to  trustees  and  their  heirs,  in  trust  to  pay  unto,  or  permit  and  suffer  the 
testator's  niece  to  have,  receive,  and  take  the  rents  and  profits  for  her  life, 
it  was  held  that  the  use  was  executed  in  the  niece.  But  Lord  MansfiMs 
only  reason  for  that  decision  was,  that  the  words  *'  to  permit,  &c.  came  last, 
and  that  in  a  will  the  last  words  should  prevail.  He  cited  also  Garth 
V.  Baldwin  (6),  Robinson  v.  Grey  (c),  and  Jefferson  v.  Morton  (d). 
The  will  is  inartificially  drawn,  but  the  testator  has  expressed  himself 
plainly  with  respect  to  the  estates,  with  which  he  did  not  intend  the  trustees 
to  intermeddle.     He  has  given  them  directly  to  his  son. 

John  Evans  in  support  of  the  rule.  In  all  the  cases  cited  on  the  other 
side  there  was  a  direct  devise  to  the  trustees ;  here  the  devise  is  not  to  them, 
but  *'  to  the  use  and  intent,"  &c.  The  trustees  have  nothing  to  do  but  simply 
to  receive  and  pay  over  the  rents.  No  discretion  is  vested  in  them.  Again, 
after  the  termination  of  the  life  estate  of  the  son  the  property  is  at  once 
devised  to  the  unborn  heirs  of  his  body,  without  any  interposed  estate  to  the 
trustees  to  preserve  contingent  remainders. 

(a)  2  Taunt.  109.  (c)  9  East,  1. 

(6)  2  Vet.  646.  (//)  2  Sauiid.  11  A. 
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Lord  Denman,  C.  J. — We  will  consult  with  my  brother  Patieson,  who    King't  Bench, 
tried  the  cause,  before  giTing  our  decision. 

On  a  subsequent  day  in  the  Term  judgment  was  given  by 


Dob, 
d.  Gratrkx 
and  another, 

V. 
HOMPUAT. 


Lord  Denm AN,  C.  J. — On  the  argument  of  this  case  before  my  brother 
WUHamM  and  myself,  we  thought  it  fell  within  a  numerous  class  of  cases  of 
to  trustees  to  pay  over  rents,  which  duty  vests  the  estate  in  such 
The  only  reason  given  for  distinguishing  it  was,  that  here  the 
devise  is  not  directly  to  the  trustees,  but  '*  to  the  use  and  intent''  that  they 
may  receive  and  pay  over  the  rents.  Neither  this  circumstance,  nor  the 
absence  of  any  devise  to  trustees  to  preserve  contingent  remainders,  appears  to 
BS  to  make  any  difference.  It  was  observed,  that  nothing  is  required  to  be 
done  by  them  except  to  pay.  But  this  alone  has  been  held  sufficient  to  carry 
the  legal  estate,  and  must  be  taken  to  be  settled  law.  My  brother  Paitesoit 
was  of  this  opinion  at  the  trial,  which  opinion  he  still  retains.  The  rule  for  a 
BOBBuift  must  be  discharged. 

Rule  discharged  («). 
(e)  LUtiedaie,  J.  and  Coleridgt^  J.  were  both  absent  from  illness. 


The  Kino  v.  The  Inhabitants  of  Withernwick. 

ITFON  appeal  against  an  order  of  justices,  made  13th  February,  1835,  for 
the  removal  of  fFilliam  Toptady,  Ann  his  wife,  and  their  four  ckUdrtih 
from  the  township  of  fFithernwick  to  the  township  of  West  Newioriy  both 
in  the  EbsX  Riding  of  the  county  of  York^  the  sessions  confirmed  the  order 
as  to  the  pauper  and  his  wife,  but  quashed  it  as  to  the  four  children,  sub- 
ject to  the  opinion  of  this  Court,  as  to  whether  the  appellants  were  entitled,  at 
the  trial,  to  take  objection  to  the  order  on  account  of  its  omitting  the  names 
and  ages  of  the  children,  such  objection  not  having  been  set  out  in  their 
Dotioe  of  the  grounds  of  their  appeal.  The  case  sent  up  contained  other 
points,  bat  they  were  not  referred  to  by  the  Court. 

R,  C.  HUdyardy  in  support  of  the  order  of  sessions. — Notwithstanding  the 
oew  Poor  Law  Act,  it  is  still  open  to  the  appellants  to  object,  at  the  trial,  to 
tny  defect  appearing  on  the  face  of  the  order  of  removal.  Here  there  is  such 
\  defect  as  makes  the  order  a  mere  nullity.  If  an  order  be  made  for  remov- 
ing a  man,  his  wife  and  children,  it  is  necessary  to  state  the  names  of  the 
children.  Perhaps  if  the  ages  only  had  been  omitted  the  order  would  not 
W  bad  on  that  account ;  or  if  the  ages  only  had  been  stated,  provided  it 
appeared  the  children  were  under  the  age  of  seven  years  (a).  An  order  is 
in  fact  a  judgment,  and  must  be  certain.  There  must  be  such  description  of 
the  parties  affected  by  it  as  will  enable  them  to  be  identified.  Here  it  is 
bad,  as  being  too  general,  in  stating  neither  the  names  nor  ages  of  the  chil- 
^m.    This  Court  will  not  call  on  the  Court  of  Quarter  Sessions  to  lose  their 


At  the  bearing  of 
an  app4>a]  axafn^t 
an  oraer  of  re- 
moval no  ob;}ee« 
tion  to  the  order 
can  be  taken,  un* 
leM  etated  in  the 
notice  of  the 
groandsofappeal 
conformably  to 
4  &  5  IT.  4.  c.  78. 
■.81,eTenthoQgh 
each  objeetioo 
appear  on  the 
face  of  the  order. 
PerCoUridge,], 
—An  order  for 
theremoralofa 
pauper  and  hie 
chtldmitomitting 
the  names  and 
affes  of  the  diil- 
dren.isnotonthe 
fkoeofitbad. 


(«)  2  Nolan,  223. 
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M^mftBemtk,  time  ill  eomiii^  to  a  decisioil  which  would  be  a  mere  nallitT.    Any  Court  may 

Tkm  Kxsw      take  notice  of  soch  defects  as  would  render  their  decision  a  nullity.     The 

J^  justices,  tbefdbre,  properly  quashed  this  order  upon  sndi  a  defect  appearing 

i«f.^i>iiT-»r  U  ^^  ^^  ^^^  ^  >t.  [CoLEaiDGB,  Jw — Obserre  the  great  injustice  that  may  be 
effected  hy  allowiitg  an  objection  to  be  taken,  of  which  no  notice  has  been 
giren.  Had  the  respondents  been  apprised  of  this  objection  they  might  have 
abandoned  the  order ;  as  they  were  not,  they  go  to  sessions.]  The  only 
object  of  giring  notice  is,  that  the  other  party  may  not  come  to  prore  matters 
■ot  contested,  and  to  apprise  him  of  what  will  be  contestecL  The  enactment 
was  made  for  the  purpose  of  avoiding  the  expense  of  bringing  up  unneces- 
sary witnesses  Here  none  of  that  mischief  is  created ;  both  parties  must  be 
supposed  to  have  full  knowledge  of  what  appears  upon  the  fi^e  of  the  order, 
and  sudi  objection  does  not  require  evidence  to  combat  it.  The  case  of  Rex 
T.  Bromyard  (Jb)  will  be  cited  by  the  other  side ;  but  that  decision  does  not 
apply  here.  There  is  a  difference  between  the  provisions  regulating  the  pro- 
ceedings in  an  appeal  against  a  rate,  in  41  G.  3,  c.  ^,  and  those  in  the  Poor 
Law  Amendment  Act  The  former  enacts,  that  the  notice  of  appeal  shall 
state  the  causes  or  grounds  of  appeal,  the  latter  the  grounds  only,  a  much 
more  limited  form  of  expression.  Besides,  in  that  case  the  rate  was  Yoidable 
only,  not  actually  void ;  here  the  order  is  a  mere  nullity.  And  the  record 
being  now  before  this  Qmrt,  it  must  notice  to  the  defect. 

N.  R.  Clarke  and  Archbold,  contra. — The  whole  ground  of  the  objection 
on  the  other  side  is,  that  the  order  is  a  nullity.  But  that  is  not  so.  Mr.  Nolan 
only  states,  that  it  is  perhaps  necessary  to  set  out  the  names  of  the  children, 
if  they  are  known.  Suppose  that  they  were  not  known.  Rat  v.  Bromyard  (b) 
is  precisely  in  point    [They  were  then  stopped  by  the  Court.] 

Lord  Denman,  C.  J^ — ^We  do  not  entertain  any  doubt  upon  this  point. 
The  provisions  of  the  Slst  section  of  the  Poor  Law  Amendment  are,  that  in 
every  case  where  notice  of  appeal  is  given  a  statement  in  writing  of  the 
grounds  of  such  appeal  shall  be  sent ;  and  that  it  shall  not  be  lawful,  on  the 
bearing  of  any  appeal,  to  go  into  or  give  evidence  of  any  other  grounds 
than  those  set  forth  in  such  statement.  And  we  think  that  we  ought  not 
to  introduce  any  distinctions  in  the  application  of  these  clear  and  com- 
prehensive words.  It  beomes,  therefore,  unnecessary  for  us  to  consider 
whether  the  defect  is  formal  or  substantial,  amendable  or  otherwise.  We 
are  all  of  opinion  that  the  sessions  were  not  warranted  in  entertaining  the 
objection. 

Williams,  J.^I  do  not  find  that  there  has  been  any  decision  confining 
the  application  of  this  clause  to  matter  brought  forward  upon  evidence  only. 
Assuming,  therefore,  that  we  are  left  unfettered,  and  thinking,  as  I  do,  that 
this  act  oug^t  to  receive  an  ample  construction,  I  am  clearly  of  opinion  that 
the  appellants  were  prohibited  from  entering  upon  an  objection  not  included 
in  their  notice.  Our  decision  upon  this  point  precludes  the  necessity  of  con- 
sidering the  others. 

CoLERiDOE,  J. — I  am  of  the  same  opinion.     It  has  been  a  frequent  com- 

(6)  8  B.  &  C.  240. 
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plmint  that  the  refinements  allowed  by  this  Court  in  the  construction  of   KimgU  Bench, 
statutes  relating  to  the  poor  has  been  the  cause  of  much  litigation.    We  are      The  Kino 
now  dealing  with  a  new  act  of  parliament,  the  words  of  which  are  most  ^' 

distinct,  and  I  think  we  are  bound  to  give  them  their  plain  and  literal  inter-  inhabitants 
pretation.  It  has  been  said,  that  they  do  not  apply  to  defects  on  the  face  of  of  Wxthbum- 
the  order.  I  do  not  see  why.  It  is  said,  that  the  party  in  possession  of  the 
order  is  bound  to  know  those  defects,  and  the  law  relating  to  them.  So  he 
may  ;  but  he  may  be  led  to  suppose  that  the  other  party  does  not  intend  to  rely 
upon  them,  and  for  that  very  reason  attempt  to  support  his  order.  Lastly, 
it  was  said,  that  when  an  order  is  brought  here  the  Court  is  bound  to 
quash  it  for  a  defect  apparent  on  the  face  of  it.  Conceding  that  position,  I 
am  not  prepared  to  say  that  an  order  of  removal  is  necessarily  bad  on  the  face 
of  it,  because  neither  the  names  nor  ages  of  the  children  are  stated.  Neither 
of  them  may  have  been  known.  The  children  may  never  have  been  christened, 
nor  have  obtained  a  name  by  reputation.  To  shew,  therefore,  that  a  defect 
does  exist  in  such  case,  some  evidence  must  be  employed.  Here  we  are  at 
liberty  to  make  any  reasonable  surmise  in  support  of  the  order ;  because,  unless 
it  is  necessarily  bad  on  the  face  of  it,  unless  no  state  of  things  can  be  sup- 
posed under  which  it  can  be  supported,  the  whole  argument  fails.  The 
order  of  sessions  must  therefore  be  confirmed  as  to  the  pauper  and  his  wife, 
and  quashed  as  to  the  children. 

Order  of  sessions  quashed  as  to  the  children. 


The  King  v.  The  Inhabitants  of  Rittenden. 

ITPON  appeal  against  an  order  of  justices,  dated  20th  March,  1835,  whereby  j,oc^«rt^of 
Sophia  Attridgt  and  child  were  removed  from  the  parish  of  Rittenden^  hiring  &aerTic«. 
in  the  county  of  Essex^  to  the  parish  of  Ingatestone^  in  the  same  county,  which  was  not 
the  sessions  quashed  the  order,  subject  to  the  opinion  of  the  Court  on  the  fo!^^dat^t^ 
foUowing  case :-  ^irM^ 

On  the  28th  June,  1883,  the  pauper  S.  A.  went  into  the  service  of  one  Eliza-  Ijfe*!*^  ^JJii 
helk  Baker t  as  her  servant  for  the  month,  at  wages  of  If.  a  week.  The  pauper  ^'f^*''^?'/'^ ' 
continued  in  the  service  of  £.  Baker  for  a  month,  and  was  then  hired  to  be  her  lerrice  already 
servant  UU  the  following  Michaelmas^  ^t  the  like  wages  of  1^.  a  week,  and  ^der  Uio  eoo-  ^ 
continued  to  serve  up  to  the  said  Michaelmas.     The  pauper  was  then  hired  S!Su!o8«therra^ 
by  E.  Baker  to  be  her  servant  for  the  following  year  at  50*.  a  year,  and  con-  JIjJ *'*"*'"'' 
tioued  to  serve  her  during  the  whole  of  such  }ear.     From  the  time  of  the 
first  hiring  in  June,  1833,  \\\\  Michaelmas^  1834,  there  was  an  unbroken  con- 
tinuance of  service,  and  the  pauper  always  resided  in  the  house  of  her  mis- 
tic»,  in  the  parish  of  Rittenden.    The  question  for  the  consideration  of  the 
Court  was,  whether,  reference  being  had  to  the  4  &  5  Will.  4,  c.  76,  s.  65,  the 
panper,  under  the  circumstances,  gained  a  settlement  in  Rittenden.    If  so, 
the  order  <^  sessions  to  be  con6rmed ;  otherwise,  to  be  quashed. 

Knox  and  Turner ^  in  support  of  the  order  of  sessions.  The  question  arises 
under  the  new  Poor  Law  Act,  the  65th  section  of  which  enacts,  that  '*  no 
person  under  any  contract  of  hiring  and  service  not  completed  at  the  time  of 
the  passing  of  this  act  shall  acquire^  or  be  deemed  or  adjudged  to  have 
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A7n<7*«  Btnck.   acquired  any  settlement  by  reason  of  such  hiring  and  service^  or  of  any 
The  Kino      residence  under  the  scone. 

JJ*  Under  the  old  law  there  is  no  doubt  but  that  service,  under  a  jearlj  hiring, 

Inhabitants  of  might  be  coupled  with  service  under  a  hiring  for  a  shorter  period,  fiirlhepar- 
RiTTKicDBN.  pose  of  gaining  a  seUlement  Here,  before  the  14th  oi  August^  I834»  when 
the  new  Poor  Law  Bill  received  the  royal  assent,  the  panper  had  served  s 
complete  year,  partly  under  the  yearly  hiring  and  partly  under  a  pievioio 
hiring,  llie  pauper,  therefore,  had,  before  the  passing  of  that  ad,  gaioed  a 
settlement  at  Rittenden,  Such  a  settlement  is  not  taken  away  by  any  exptcs 
words.  The  68th  section  interferes  to  defeat  one  kind  of  setlleHient ;  namely, 
by  estate,  although  already  acquired ;  but  the  language  of  that  clause  is 
clear,  **  that  no  person  shall  be  deemed,  adjudged  or  taken  to  reiaim  anj 
settlement  gained,  &c."  The  clause  under  consideration  uses  ao  soch 
words.  Rei  v.  Marylebone  (a)  may  be  cited  on  the  other  side.  It 
was  there  held,  that  a  pauper  did  not  gain  a  settlement  by  having  re- 
sided, on  a  tenement  of  adequate  value,  more  than  40  days  allogetiinr,  but 
less  than  40  days  before  the  passing  of  the  59  Geo.  3,  c  50^  by  wbidi  ansi- 
dence  for  twelve  months  is  required  for  the  purposes  of  setrJement,  But,  ia 
that  case,  the  pauper  had  resided  only  38,  and  not  40  days,  when  the  ad 
passed.  The  settlement  was,  therefore,  only  in  progress,  and  had  not 
already  been  acquired.  [Coleridge,  J. — Do  you  give  any  "M^"w»y  to  ths 
words  "  be  deemed  or  adjudged  to  have  acquired?**]  They  cannot  mean 
that  a  settlement  already  completed  is  to  be  divested.  If  this  appeal  hsd 
been  tried  at  the  Midsummer  sessions  1834,  instead  of  the  Midswmner  ses- 
sions 1835,  the  settlement  would  of  course  have  been  held  good«  The  time 
of  trying  the  appeal  cannot  make  any  difference. 

Ryland  and  Calvert,  contrd^  were  stopped. 

Lord  Denman,  C.  J. — ^The  words  of  the  act  leave  no  doubt  on  this  ques* 
tion.  At  the  time  of  the  passing  of  the  New  Poor  Law  Act  the  service  under 
this  contract  was  not  completed.  The  contract,  therefore,  of  hiring  and  ser- 
vice was  not  completed,  and  no  settlement  has  been  gained  under  it.  It  is 
immaterial  to  the  public  and  to  the  pauper  where  he  is  settled ;  but  it  is  most 
desirable  that  no  erroneous  notions  on  this  act  should  be  entertained,  and 
that  it  should  come  into  operation  as  soon  as  possible. 

Williams,  J. — It  is  clear  that  this  contract  was  not  completed  when  the 
act  passed.     By  the  old  law,  a  service  under  the  hiring  might  have  been 
'  coupled  with  one  not  under  the  hiring,  to  make  up  the  year's  service.     Bat 

this  act  requires  that  the  entire  contract  should  have  been  completed ;  that 
is,  that  the  service  stipulated  for  under  the  particular  contract  should  have 
been  completed  at  the  time  of  the  passing  of  the  act. 

Coleridge,  J. — Before  this  act  of  parliament  passed  a  settlement  mig\A 
have  been  acquired,  under  the  circumstances  of  this  case,  without  ever  com- 
pleting the  contract  of  hiring  and  service.  But  this  act,  treating  the  contract 
of  hiring  and  service  as  an  entirety,  says,  that  we  are  not  to  MJQudge  any 

(a)  4  B.  and  A  681. 
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person  to  have  acquired  a  settlement,  unless  the  contract  of  hiring  and  service  Atn^'f  Bench. 
were  completed  at  the  time  the  act  passed.    Has  that  been  done  ?  The  service      The  Kwo 
agreed  for  under  the  contract  was  not  completed.    The  contract  itself,  then,  J^ 

bad  not  been  completely  performed.     I  do  not  see  how  it  is  possible  to  get  inhabitants  of 
over  the  words  of  the  statute.  Ritibnden. 

Order  of  sessions  quashed. 


The  King  v.  The  Inhabitants  of  WalThamstow. 

T'HIS  was  an  appeal  against  an  order  of  justices  for  the  removal  of  a  ^pJJJ^f'^iJ^  - 
paaper,  the  material  parts  of  which  were  in  the  following  terms : —  New'SSfuw* 

Whereas  complaint  hath  been  made  unto  us,  &c.  by  the  overseers  of  the  4&  5W.  4.c76. 
poor  of  the  said  parish  of  Walthamstow^  That  WiUiam  Hammovdy  Eliza  wuh  thm  un- 
his  wife,  and  their  lawful  child,  named  Mary  Antiy  aged  three  months,  or  chifdrenbya 
thereabouts ;  and  also  three  other  children,  namely,  SaroA,  aged  seven  years,  JJhJtJai  n*^^- 
or  thereabouts;  ThomcUj  aged  six  years,  or  thereabouts;  and  James^  aged  {jj*'*^n*tJJiJ|J„'^ 
fimr  Tears,  or  thereabouts ;  which  the  said  Eliza  Hammond  had  by  her  i*^f^««-  By^ 

•^  ,  m^  ieclion  67  of  the 

former  kusbcuidj  have  come  to  inhabit  in  the  said  parish  of  fralthamstow^  above  act  the  w- 
nd  having  gamed  a  legal  settlement  there,  nor  having  produced  any  certificate  lubie  to  maintain 
acimowledging  them  to  be  settled  elsewhere,  and  now  have  actually  become  ^HorhUftlmiiy, 
chaigeable  to  the  said  parish ;  We,  the  said  justices,  upon  examination  of  the  SB|"i,*^e*5«Ui 
premises  upon  oath,  and  other  circumstances,  do  adjudge  the  same  to  be  true,  ^'^^  mother; 
and  do  cUso  adjudge  the  place  of  the  legal  settlement  of  the  said  William  the  purposes  of 
Hammond^   Eliza  his  wife^  and  the  children  aforesaid^  to  be  in  the  said  deemed  a  part  of 
of  Saint  Leonard^  Shoreditch,  in  the  said  county  of  Middlesex.  toiiy  u(^^-' 

The  order  then  concluded  in  the  usual  way  by  requiring  the  overseers  of  *°5a^rf,  that  they 
WattkanuUno  to  remove  ffiUiam  Hammx>nd,  Eliza  his  wife,  and  the  afore-  ^Jf,"  °?. '^**^' 

*  able  to  the  place 

said  children,  to  St,  Leonard,  Shoreditch.    The  sessions  confirmed  the  order  of  the  second 

as  to  the  pauper,  his  wife  and  child,  but  quashed  it  as  to  the  three  other  ment  under  an 

diildren,  subject  to  the  opinion  of  this  Court  upon  the  following  case: —  themtobethl!^ 

The  pauper  William  Hammond  was  married  to  Eliza  his  wife  on  the  28th  **gS!^e^Wouid 

September,  1834,  and  his  settlement  at  that  time,  and  up  to  the  time  of  the  ^o^JbiJ^Jej 

order  of  removal,  was  in  the  parish  of  St.  Leonard^  Shoreditch.    At  the  time  *»  order  contain- 

inK  no  acyudicar 

of  the  marriage  of  the  pauper  and  his  wife  she  had,  by  a  former  husband,  who  tionofsettiement» 
was  not  settled  in  either  of  the  said  parishes,  the  three  children  named  in  the  thespMLidr- 
order,  of  the  ages  therein  stated,  all  of  whom  were  unemancipated.    The  <"*™»*»»**^~^ 
qoestioo  for  the  consideration  of  the  Court  was,  whether,  reference  being  had 
to  the  4  &  5  Will.  4,  c.  76,  s.  57,  the  said  three  children  of  the  said  Eliza 
Hammond  by  her  former  husband  were  removable  under  this  order  to  the 
parish  of  St.  Leonard,  Shoreditch. 

If  the  Court  should  decide  that  the  said  three  children  were  so  removable, 
the  order  of  sessions,  so  far  as  it  related  to  the  said  three  children,  to  be 
cpashed ;  otherwise,  to  be  confirmed. 

Cripptf  io  support  of  the  order  of  sessions.  The  question  turns  upon  the 
neaiitng  of  the  &7th  section  of  the  Poor  Law  Amendment  Act,  "  That  every 
nan  who,  firom  and  after  the  passing  of  this  Act,  shall  marry  a  woman  having 
a  child  or  children  at  the  time  of  such  marriage,  whether  such  child  or 
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AVii/«  Batvk,  children  be  legitimate  or  illegitimate,  shall  be  liable  to  maintaiu  such  child  or 

TheKTHo      children  as  a  part  of  his  family,  and  shall  be  chargeable  with  all  relief,  or  the 

J^  cost  price  thereof,  granted  to  or  on  account  of  such  child  or  children,  until 

Inhabitants  of  ^^^^  child  or  children  shall  respectively  attain  the  age  of  sixteen,  or  until  the 

Waltuam-     death  of  tlie  mother  of  such  child  or  children ;  and  8uch  child  or  chUdrm 

"^^'         $halljfor  the  purposes  of  this  act,  be  deemed  a  part  of  siich  husbafuTs  family 

accordingly y    The  other  side  must,  upon  the  tenns  in  which  this  case  is 

stated,  contend  that  the  effect  of  this  clause  is  to  make  the  three  children  pait 

of  the  second  husband's  family  for  every  purpose,  and  to  change  the  settle 

ment  which  they  have  already  acquired  by  birth  into  some  other  head  of  set* 

tlement  which  has  not  yet  acquired  a  name. 

It  is  immaterial  to  consider  whether  they  might  be  removed  with  the 
mother,  until  they  should  be  respectively  16  years  old,  under  an  order  framed 
expressly  to  suit  this  section,  because  the  sessions  have  here  adjudicated  upon 
their  settlement.  The  construction  to  be  contended  for  of  the  words  **  shall, 
for  the  purposes  of  this  act,  be  deemed,  &c."  is  unnecessary.  One  of  the 
purposes  of  the  act  was  to  compel  the  second  husband  to  support  children 
imder  circumstances  like  the  present,  and  to  make  him  punishable  under  the 
vagrant  act  in  case  of  default.  The  sections  altering  the  old  law  of  settle- 
ment are  inclusively  from  the  64th  to  the  71st,  which  are  most  explicit;  and 
the  last  shows  that  when  the  Legislature  meant  that  a  new  kind  of  settlement 
should  be  acquired,  they  knew  in  what  words  to  express  it. — [He  was  then 
stopped.] 

Ryland  and  C.  R,  Turner^  contra.  The  question  is  not,  whether  the  children 
are  settled  in  St.  Leonard^ s^  but,  whether  they  are  removat>Ie  to  that  parish* 
The  form  of  the  order  was  not  made  a  point  at  the  sessions.  [Lord  Dknman., 
C.  J . — What  power  have  the  justices  to  remove  them  at  all,  except  to  the  place 
of  their  settlement?  Suppose  the  sessions  had  confirmed  the  order  absolutely, 
how  could  the  parish  of  St.  Leonards  have  ever  got  rid  of  them  ?] — ^The  object 
is  of  a  limited  nature.  Until  the  age  of  sixteen  they  are  not  separable  firom 
their  mother,  nor  she  from  her  husband.  They  must  therefore  all  go  together. 
What  is  to  be  done  with  them  at  the  age  specified,  or  on  the  death  of  the 
mother,  is  not  said ;  but  perhaps  they  would  be  remitted  to  any  former  place 
of  settlement.  Any  inconvenience  from  the  supposed  adjudication  of  settle- 
ment, if  the  order  of  removal  had  been  confirmed  at  sessions,  might  have  been 
obviated  by  a  special  entry. 

Lord  Denman,  C.  J. — ^The  justices  had  no  power  to  remove  the  children 
of  the  prior  marriage  to  the  appellant's  parish,  unless  they  were  there  settled. 
The  act  does  not  in  terms  give  any  new  settlement  to  sdch  children  ;  nor  can 
we  infer  one  from  the  inconvenience  which  would  attend  their  separation 
from  the  mother.  Perhaps,  in  point  of  fact,  no  such  separation  will  be  made; 
but  the  justices  had  no  right  to  remove  them  to  the  appellant  parish,  at  all 
events,  under  this  order,  which  might  affect  the  rights  of  the  parish  thereafter. 

Williams,  J. — In  the  71st  section  there  is  an  express  provision  on 'the 
subject  of  settlement.  That  was  used  by  Mr.  Cripps  as  being  very  much  iii 
pari  materia^  and  containing  a  provision  with  respect  to  settlement,  whera 
settlement  was  in  contemplation  :  whereas  the  57th  section  has  no  such  pro* 
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Ybkin.     The  diflBculty  suggested  in  the  course  of  the  argument  seems  to  me  Kws^t  Bench. 

to  be  very  strong  indeed.     The  order  of  removal  here  adjudicates  on  the  last  The  Kino 

legal  settlement  of  these  children.    What  is  to  become  of  this  order  hereafter?  J^ 

Is  it  not  a  conclusive  finding  ?   If  so,  it  is  sought  to  sustain  it  by  the  con-  inhabitant!  of 

struction  of  the  57th  section,  which,  whatever  may  have  been  its  intention,  Waltham- 

AXOW 

cootains  no  provision  at  all  about  settlement. 

Coleridge,  J. — We  are  called  on  here  to  say  that  the  children,  under  the 
age  of  sixteen,  whether  legitimate  or  illegitimate,  of  a  woman  marrying  sub- 
sequently to  their  birth,  lose  any  settlement  they  may  have  had,  acquire  the 
settlement  of  the  new  father,  and  become  removable  under  this  act  to  that 
other  settlement  until  the  age  of  sixteen,  or  the  death  of  the  mother.  Now 
the  words  of  the  57th  section  do  not  import  this  necessarily.  Not  being 
fiKced,  therefore,  to  go  beyond  the  literal  interpretation  of  this  clause,  I  am 
at  liberty  to  look  to  the  consequences  of  any  other  interpretation,  and  to  the 
purposes  which  tlie  Legislature  appears  to  have  had  in  view.  I  can  see  that 
very  great  novelty  and  inconvenience  would  be  introduced  into  the  law  of 
trttiement  by  holding  that  the  settlement  of  the  children  in  this  case  became 
cfauigcd  by  the  marriage  of  the  mother ;  whereas  the  contrary  conclusion 
does  not  seem  inconsistent  with  one  of  the  purposes  of  the  act ;  which  was  not 
so  much  that  the  children  should  be  kept  together  with  the  mother,  as  that 
the  husband  should  be  liable  to  maintain  them  as  part  of  his  family  until  the 
ige  of  sixteen,  or  the  death  of  the  mother.  An  argument  for  this  construc- 
tion is  supplied  by  the  71st  section,  where  the  Legislature,  dealing  with  a 
siiDilar  subject  matter,  but  intending  to  alter  the  law  of  settlement,  expresses 
itself  as  might  be  expected,  and  says,  that  an  illegitimate  child  shall  have  the 
tcUlement  of  the  mother  until  the  age  of  sixteen.  The  57th  section  has  no 
ioch  words. 

Order  of  Sessions  confirmed. 


The  Kino  t;.  The  Inhabitants  of  Stoke  Damarel. 

AN  appeal  against  an  order  of  justices,  fur  the  removal  of  Thomas  Pearce  Settlement  bv 

and  Elizabeth  his  wife,  from  the  parish  of  Sloke  Damarel^  in  the  county  mpert  of  a'tene- 
of  Devoii,  to  the  parish  of  Plymptan  Maurice^  in  the  same  county,  the  ses^  ISdtSltandiDff sol 
aons  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  follow*  t!c!%:^thl' 

ill£  case  : actual  occafNi- 

^  *  fl_  tion,  xeqaiied  bf 

The  pauper  Thomas  Pearce  had  gained  a  settlement  in  Plympton  Maurice,  theiatteract, 
Sahntjuently  to  having  gained  such  settlement,  and  also  subsequently  to  the  toit.  Where, 
passing  of  I  Will.  4,  c.  18,  he  rented  a  house  in  Stoke  Damarel  at  16/.  a  nauper  oecopied, 
jear;  paid  his  year's  rent;  was  rated  for  the  house  to  the  parochial  rates,  for'rtoJmSir^ 
aod  had  paid  such  rates,  but  during  the  whole  of  such  tenancy  had  underlet  ^S^S^lS^ 
t  portion  of  the  house  of  the  value  of  4/.  a  year.     It  was  contended  by  the  SSt  wll  aSned" 
appellants,  that  though  the  pauper  was  prevented  by  1  Will.  4,  c.  18,  from  ^P*^522VjJ 
giining  a  settlement  in  Stoke  Damarel  by  renting,  he  having  underlet,  and  i>«  bad  onderiet 
therefore  not  occupied  the  house,  as  required  by  that  statute  ;  yet  still  that  S^foSlr^n  a^ 
be  had    gained    a    settlement    there    by    payment    of    parochial    rates.  wiutS^iS- 


ment. 
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Kinft  Bemek.  The  question  for  the  opinion  of  the  Court  was,  whether  the  paaper  had  gained* 
Tlie  Kmo      soch  settlement. 

V. 

Inhabitmnts  of  '^*  Greenwood^  in  support  of  the  order  of  sessions.  The  questioii  is,  whe- 
SroKB  ther  the  head  of  settlement  by  payment  of  parochial  taxes  still  exists.  Set- 
DAMAmsL.  tlement  by  contribution  to  the  rates  of  a  parish  was  expressly  given  by  3  Wifl. 
3,  c,  11,  s.  6,  which  enacts,  that  if  any  person,  who  shall  come  to  inhabit  in 
any  town  or  parish,  shall  be  charged,  and  pay  his  share  towards  the  public 
taxes  or  levies  of  the  said  town  or  parish,  then  he  shall  be  adjudged  and 
deemed  to  have  a  legal  sett1en>ent.  Before  the  35  Geo.  3,  c.  101,  it  was 
immaterial  on  what  account  the  tax  was  paid.  But  section  4  of  that  stafcnte 
provided  that  no  person  should  gain  a  settlement  by  paying  his  share  towards 
the  public  taxes  of  the  parish,  in  respect  of  any  tenement  not  being  of  the 
yearly  value  of  10/.  This  act  for  a  time  swamped  settlements  of  this  descrip- 
tion ;  for  as  a  settlement  at  that  time  was  gained  by  the  occupation  of  a  tene- 
ment of  the  annual  value  of  10/.,  without  more,  no  one  would  unnecessarily 
go  on  to  prove  that  he  had  also  paid  rates  in  respect  of  the  same  tenement 
for  the  purpose  of  gaining  a  settlement  by  payment  of  rates.  The  act,  horn* 
ever,  did  not  abrogate  the  settlement  in  question.  Rex  v.  Islington  (a),  and 
Rex  V.  Penryn  {b),  in  which  it  was  said  to  have  been  abrogated,  were  over* 
ruled  by  Rex  v.  St.  Pancreu  (c) ;  which  last  decision  has  been  recently  eon- 
firmed  by  another  and  recent  case  of  Rex  v.  Penryn  (d).  Accordingly,  after 
the  59  Geo.  3,  c.  50,  imposed  upon  the  acquisition  of  a  settlement  by  renting 
a  tenement,  some  additional  limitations,  such  as  a  year's  tenancy  and  pay- 
ment of  a  year's  rent,  firom  which  the  head  of  settlement,  now  under  eonsi- 
deration,  is  exempt,  it  again  emerged  into  use.  Hien  came  the  6  Geo.  4, 
c.  57,  which  again  made  it  almost  nugatory,  by  re-incnmbering  it  with  ooodi- 
tions,  the  performance  of  which  would  of  itself  give  a  settlement  by  renting  a 
tenement;  Rex  v.  Great  Wakering  (e).  Here  the  occupation  is  admitted  to 
satisfy  the  requirements  of  the  last- mentioned  statute  for  the  purposes  of 
either  settlement.  And  the  only  question  seems  to  be,  whether  payment  of 
rates  still  subsists  as  a  mode  of  acquiring  a  settlement ;  and,  if  subsisting, 
whether  it  is  affected  by  1  Will.  4,  c.  18.  That  act,  after  reciting  the  whole 
of  6  Geo.  4,  superadds  to  the  terms  required  for  a  settlement  by  renting  a 
tenement  under  6  Geo.  4,  that  there  must  be  an  actual  occupation  of  such 
tenement ;  Rex  v.  St,  Nicholas^  Rochester  (/),  and  Rex  v.  St.  Nicholas^ 
Colchester  {g).  But  although  it  incorporates  in  its  recited  the  whole  of 
6  Geo.  4,  which  restricts  settlement  by  payment  of  rates,  as  well  as  settlement 
by  renting  a  tenement ;  yet  it  does  not,  in  its  enacting  party  which  restrids 
still  further  the  settlement  by  renting  a  tenement,  say  anything  whatever 
of  settlement  by  payment  of  rates.  The  1  Will.  4,  therefore,  being  in  its 
operative  part  altogether  silent  on  the  subject,  does  not  apply ;  and  the  occu- 
pation being  sufficient  according  to  Rex  v.  Ditcheat  (A),  a  settlement  is 
made  out  under  6  Geo.  4. 

CrowdeTy  contra.     I  Will.  4  incorporates  the  whde  of  6  Geo.  4,  and  was 

(a)  1  Eagf,  283.  (*)  5  B.  &  Ad  971 


(6)  5  M.  &  S.  443.  (/)  5  B.  &  Ad  219. 

(c)  2  B.  &  C.  122.  &)  2  A.  &  B.  5&9. 

(<0  4  B.  &  Ad  224.  (h)  9  B.  &  C.  176. 
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[,  as  its  reeital  sbons,  for  no  other  purpose  than  to  clear  up  doubts  thai   Kinft  Bendk^ 
ad  arisen,  with  respect  to  the  occupation  contemplated  by  the  latter  statute     ThTKnio 
rith  reference  to  both  kinds  of  settlement.  It  then  enacts,  that  the  same  person  t'* 

vlio  hires  ahall  tfcftia%  occupy  the  tenement,  in  order  to  acquire  a  settlement.  ini,Ai,i^Qt*  of 
[f  the  Court  see  Che  intention  of  the  Legislature,  ihey  will  give  efibct  to  it  This        Stokb 
s  an  attempt  to  revive  a  kind  of  settlement  which  the  Legislature  thought  it  had      DAmasL. 
ndttBgaiahed.     [Colbridoe,  J. — It  is  conceded  there  is  enough  in  this  case  to 
MtMy^  Geo.  4.]     It  is  so.     [Coleridge,  J.— The  8  Will.  3  gives  this  sort 
if  settleiiieiit     Afterwards  the  6  Geo.  4  says,  certain  additional  requisites  are 
*  be  eomplied  with.     Does  that  repeal  this  mode  of  settlement  ?  It  may 
have  been  purposely  retained,  as  being  easy  of  proof.]     It  is  admitted  there 
m  no  direct  repeal ;  hot  it  is  the  same  thing  in  effect,  if  settlement  by  payment 
of  rates  has  been  made  subject  to  the  same  restrictions  with  settlement  by 
lentil^  a  tenement,  and  has  thus  been  rendered  nugatory. 

Lord  Denman,  C.  J. — I  believe  that  the  intention  of  the  Legislature  in 
passing  1  Will.  4  may  have  been  to  get  rid  of  settlement  by  payment  of  rates ; 
nd  Lord  EUenborough  was  of  opinion  ii)y  that  35  Geo.  3  was  passed  with 
the  same  intention.    That  intention,  however,  was  not  then  carried  into 
eftct;  and  the  settlement,  contrary  to  expectation,  revived  again  some  years 
afterwards.     At  the  time  of  the  passing  of  6  Geo.  4  it  cannot  be  disputed  but 
dbat  a  aeUlement  might  be  gained  by  payment  of  rates  and  occupation.     Here 
il  ii  admitted  that  the  occupation  of  the  tenement  has  been  sufficient  accord- 
ing to  the  last-mentioned  act ;  and  the  only  question  is,  therefore,  whether 
1  Win.  4  applies  to  this  head  of  settlement,  so  as  to  render  necessary  to  it 
tkalllinre  ahonld  be  an  actual  occupation  of  the  whole  tenement.     It  certainly 
vedia  the  whole  of  6  Geo.  4,  which  says  that  a  person  shall  not  gain  a  set- 
tlement, either  by  renting  a  tenement  or  by  payment  of  rates,  except  upon 
eatsm  torms ;  and  it  then  proceeds  to  add,  that  a  settlement  shall  not  be 
gained  by  renting  a  tenement  unless  actually  occupied.     But  the  statute,  in 
its  ^m^M^n^  port,  omitting  all  mention  of  settlement  by  payment  of  rates, 
how  can  we  say  that  the  Legislature,  whatever  its  intention  may  have  been, 
kas  taken  eflectual  means  for  abrogating  this  head  of  settlement  ?  There  may 
be,  m  my  brother  Coleridge  suggested,  a  reason  why  the  Legislature  pur- 
posely retained  it ;  at  all  events,  I  think  that  it  still  subsists,  notwithstanding 

iwa.4. 

WiLUAMB,  J.«»I  am   of  the  same  opinion.     Mr.  Crowder  has  properly 

ainittcd  that  there  is  no  repeal  of  settlement  by  rating  nominatim.     But 

lie  km  not  admitted  quite  enough ;  for  in  6  Geo.  4  this  is  expressly  treated 

II  so  existing  head  of  settlement.     If  1  Will.  4  had  not  passed,  enough  is 

Med  in  this  case  to  show  that  the  pauper  had,  consistently  with  the  previous 

Ids,  sequired  a  settlement  either  way,  whether  by  renting  the  tenement  or  by 

ftyvieBt  of  rates  in  respect  of  it.    Then  it  is  said,  6  Geo.  4,  having  for  its 

okject  to  exclude  underletting  from  the  one  kind  of  settlement  as  well  as  the 

ilher,  but  having  been  so  interpreted  as  to  defeat  this  object,  that  1  Will.  4 

us  passed  to  correct  the  decisions  which  this  Court  had  come  to.    That  may 

bve  been  the  intention  of  the  latter  statute ;  but  after  embracing  In  its  recital 

(t)  Rtx  T.  PeHtjn,  5  M.  ft  S.  443. 
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both  sorts  of  settlemeDt,  it  makes  pnnisioiis  with  icsped  to  one  of  tbem  only, 
ajkd  leaves  the  other  quite  untouched. 

CoLcaioGE,  J. — I  am  of  opinioo  that  the  oider  of  sessioiis  is  right  in  this 
Srosa  case,  which  appears  to  me  a  very  ckar  one.  Settlement  by  payment  of  riles 
was  riven  affinnatively  by  3  Will.  3.  Pass  cyver  the  intermediale  slatntet. 
It  was  restrained  by  6  Geo.  4 ;  with  the  regulations  of  whidi  it  then  became 
met  Mary  to  comply,  in  order  to  acquire  this  kind  of  settlement  Mr. 
Crcncder  says,  that  that  statote  most  of  itself  be  taken  to  aniud  this  head 
of  settlement.  That  is  precisely  the  same  argnment  thai  was  used  unsuccess- 
fully in  Rex  t.  Penryn  (j  ).  With  respect  to  35  Geo.  3,  Mr.  Crowdtr  says, 
the  language  of  that  statute  was  difierent  from  the  language  of  6  Geo.  4. 
That  may  be,  but  it  was  quite  as  strong. 


Order  of  Sessions  affirmed. 


O)  4  aft  A. 224. 


try. 


The  King  v.  the  Inhabitants  of  Clotsworth. 

/MLSftft. 

Km  JmAemimnwt    ¥  JPON  appeal  against  an  order  of  justices  for  the  removal  of  R.  BarUd^ 
«erat«d  te  •  his  wife  and  children,  from  the  parish  of  Clotsworth  to  the  parish  of 

hjt^enamcif^  PendoteTy  in  the  county  of  Somerset^  the  sessions  dischaiged  the  order,  sub- 
*'*^awtti^    .  j^<^  to  ^  opinion  of  this  Court  on  a  case  which  stated  a  variety  of  facts; 
erilmiti!^  but  the  only  question  argued  and  decided  by  the  Court  arose  upon  the  fd- 
proorprthe^    lowing  circumstances  : — 
reiaOiif  toap-  In  1817,  the  pauper,  an  Englishman,  and  then  of  age,  bound  himself  by 

that  fKcifn  indenture  of  apprenticeship,  to  Mr.  John  Colburne^  as  a  sailor,  for  three  yesrs. 
Mr.  CoUmme  was  partner  in  a  house  carrying  on  business,  and  having  establish- 
ments both  in  England  and  in  Newfoundland,  The  indenture  was  executed 
by  the  pauper  and  by  his  master  in  Newfoundland,  The  home  of  Mr. 
C*s  vessel,  on  board  of  which  the  pauper  served,  was  Poole^  in  DortetMn^ 
and  be  inhabited  and  served  under  the  instrument  for  more  than  forty  daj8» 
in  the  parish  of  St,  Jamet't  in  Poole,  No  evidence  was  given  of  the  law  of 
Newfoundland  relating  to  apprenticeship.  The  question  for  the  opinbn  of 
the  Court  was,  whether  the  pauper  gained  a  settlement  by  apprenticeship. 

Sir  W,  W,  FoUetty  in  support  of  the  order  of  sessions,  was  stopped  by  the 
Court. 

Kinglakey  contra. — ^The  instrument  in  question  was  a  contract  executed 
abroad,  and  therefore,  though  the  parties  to  it  are  British  subjects,  it  ought  to 
have  been  proved  to  be  executed  according  to  the  laws  of  the  foreign  coantry* 
The  Courts  require,  in  such  cases,  strict  evidence  to  shew  that  the  laws  pre- 
vailing where  the  contract  was  executed  have  been  observed ;  Bank  <f  St, 
Charles  v.  Bemales  (a).   It  is  very  possible  that  some  ingredients,  other  than 

(a)  1  R.&M.  190. 
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those  required  in  England^  are  necessary  to  constitute  a  valid  indenture  in    Kin^^s  Bench, 

Newfoundland,     Next,  even  if  it  were  proved  to  be  a  valid  indenture  of      ThTicTNo 

apprenticeship  in  Newfoundland^  no  settlement  under  it  can  be  gained  in  ^ 

this  ccmntry.     All  the  laws  that  have  been  made  relative  to  the  gaining  of  inhabitants  of 

settlement  by  apprenticeship  relate  to  indentures  executed  in  this  country    Ci.ot8wobth. 

soldj,  and  to  persons  wholly  dwelling  and  domiciliated  here.    The  statute 

5  EUx.  c  4,  which  defines  who  may  take  and  who  shall  be  bound  apprentices, 

eontains  a  number  of  regulations  which  can  only  apply  to  apprentices  residing, 

and  to  indentures  executed,  in  England.    It  is  true  that  this  statute  has  been 

repealed,  but  the  statutes  13  &  14  Chas.  2,  c.  12,  and  3  &  4  W.  &  M.  c.  11, 

s.  8,  and  all  others,  whenever  they  use  the  term  apprentice,  refer  to  such  a^ 

party  only  as  has  been  before  ^defined  by  the  statute  of  Elizabeth,     [Cole- 

KID6B,  J. — ^That  statute  provided  that  an  apprentice  must  be  taken  for  a 

certain  time,  and  be  bound  to  a  housekeeper ;  but  still  it  has  been  held  that 

if  taken  ior  a  less  time,  or  bound  to  a  lodger,  a  settlement  may  be  gained.] 

All  that  the  Courts  have  said  is,  that  such  indentures  are  voidable  at  the 

ofition  of  the  party.     It  is  obvious  that  all  the  conditions  and  regulations  of 

aU  the  existing  statutes  might  at  any  time  be  evaded,  if  a  contract  made  in 

a  foreign  country  is  held  to  be  a  good  indenture  of  apprenticeship. 

Lord  Dbhii AN,  C.  J. — It  appears  to  me  that  a  settlement  has  been  gained 
under  Asm  indenture.  The  objection  to  it  is  founded  on  13  &  14  C.  2,  c.  12, 
s.  ly  under  which  statute  an  apprentice,  in  order  to  gain  a  settlement,  must, 
k  is  oDotended,  have  complied  with  all  the  requisitions  of  the  act  of  Eliza- 
heik.  It  is  not  naeessary  to  inquire  into  the  nature  and  extent  of  those 
rsqpuntkms.  faeeanse  so  much  of  the  statute  as  relates  to  them  is  repealed  by 
S4Geo.S,  c  96,  s.  1.  No  special  objection,  therefore,  to  this  indenture  can 
be  fimied  on  5  Eliz.  c.  4.  There  b  a  subsequent  statute,  5  Eliz.  c.  5,  s.  12, 
several  provisions  as  to  the  binding  and  enrolment  of  the  inden- 
of  apprentices  in  the  sea  service;  and  among  others,  that  the  bond  of 
be  enrolled  in  the  town  where  the  apprentice  resides,  if  it  be 
a  corporate  town ;  and  if  not,  that  it  be  enrolled  in  the  corporate  town  nearest 
to  the  habitation  of  such  apprentice.  But  it  was  notwithstanding  held  in 
Rex  ▼.  Gainsborough  (6),  that  the  non-compliance  with  these  provisions  does 
■ot  ^tiate  the  indentures,  so  as  to  prevent  a  party  from  gaining  a  settlement. 
I  do  not  think  it  was  necessary  to  shew  that  this  was  a  valid  contract  by  the 
law  of  Newfoundland.  A  contract  to  teach  and  learn  is  primd  facie  lawfiil, 
tnd  for  the  advantage  of  trade  in  all  parts  of  the  world.  The  apprentice  was 
of  age  at  the  time  he  executed  the  instrument,  otherwise  it  might  have  been 
proper  to  shew  that  by  the  law  of  the  foreign  country  an  infant  had  power  to 
bind  himself.  I  do  not  see  any  other  difficulty  in  the  case.  I  am  of  opinion 
fliat  a  settlement  has  been  gained  by  apprenticeship. 

Williams,  J, — I  am  of  the  same  opinion.  I  think  this  is  a  binding  con- 
tnet  in  this  country,  the  party  being  of  age  at  the  time  he  entered  into  it. 
It  if  clear,  on  the  face  of  tiie  instrument,  that  the  relation  of  master  and 
ipprcntioe  was  constituted  by  it,  and  nothing  else.     It  has  been  said  that  by 

(6)  Bur.  S.  C.  686. 
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Kmg^tBeHck,    the  law  of  Newfoundland  some  other  requisites  may  exist    There  is  no  proor 

ThTSufo      that  they  do,  and  I  cannot  see  why  we  should  be  called  upon  ta  imply  them; 

V*  Allusion  has  been  made  to  the  statute  of  Elizabeth^  the  language  of  which  is 

Inhabitants  of  extremely  strong,  that  an  indenture  made  otherwise  than  as  directed  by  that 

Clotswobtb.   act  shall  be  null  and  void  to  all  intents  and  purposes.    Yet  it  has  been  hekii 

that  where  there  was  a  binding  for  a  less  period  of  time  than  is  therein 

required,  a  settlement  might  be  gained.     I  therefore  think  that  a  residence 

of  forty  days  under  this  instrument  conferred  a  settlement. 

Coleridge,  J. — I  am  of  the  same  opinion.  It  has  been  said  that  no 
apprenticeship  has  been  made  out  in  this  case,  and  that  for  two  reasons. 
First,  because  there  has  been  no  evidence  g^ven  of  the  law  of  Newfoundland 
on  the  subject  of  apprenticeship.  But  here  is  a  written  contract  which  we 
have  a  right  to  inspect  for  the  purpose  of  ascertaining  its  objects.  And  it 
appears  from  its  language  that  nothing  was  contemplated  except  teaching  on 
the  one  hand,  and  learning  on  the  other.  It  must  be  taken,  then,  until  the 
contrary  be  shown,  to  be  a  valid  contract  of  apprenticeship.  Secondly,  it  is 
said,  that  this  contract  having  been  entered  into  in  a  foreign  country,  cannot 
be  brought  within  our  settlement  law.  The  arg^ument  is,  that  the  statutevcf 
Charles  and  of  William  and  Mary  are  to  be  considered  with  reference  to  the 
statute  of  Elizabeth,  as  the  foundation  of  the  law  relating  to  apprentices,  and 
that  this  statute,  in  speaking  of  husbandmen  and  tradesmen  in  corporate  towns, 
and  enrolment  in  the  nearest  market  town,  and  other  matters,  can  only  aj^y 
to  contracts  made  in  this  country.  But  that  argument  can  only  be  main* 
tained,  on  the  supposition  that  no  contract  of  apprenticeship  can  be  good- 
unless  made  in  strict  compliance  with  the  provisions  of  the  statute  in  quel- 
tion.  Now,  although  that  statute  uses  the  strong  terms  **  void  in  law  toall 
intents  and  purposes,"  there  has  been  decision  after  decision,  that  a  settle* 
ment  may  be  acquired  where  there  has  been  de  facto  a  binding  and  service^ 
notwithstanding  that  several  of  the  provisions  of  the  statute  have  been  broken 
through.  By  the  statute,  no  one  but  a  househokler  can  take  an  a{^reiit]oe^ 
yet  it  has  been  determined  that  a  mere  lodger  is  competent  to  do  so.  The 
argument,  therefore,  that  the  laws  relating  to  apprenticeship  can  only  apply 
to  contracts  made  in  this  country  cannot  be  sustained. 

Order  of  Sessions  confirmed. 


The  King  v.  the  Inhabitants  of  Berkswell. 


Joa.SSCA. 


D^tt^eMw!  TJPON  appeal  against  an  order  of  justices  made  the  7th  February,  1835, 

whSiiof t^ine.  ^^^  ^®  removal  of  John  Wilday^  with  his  wife  and  children,  from  the 

S? actuirScu-  P*"8^  ®^  Berkiwell  to  the  hamlet  of  Balsall^  both  in  the  county  of  fFartoiek^ 

^id  ^^t^^'^h'^^^l  ^^^  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court,  upon  the 

iteonalttofmora    following  CasC : — 

thl!Si  (SS^a^the  Previous  to  Lady-day,  1832,  the  pauper  hired  two  cottages,  being  separate 
oopM^teworth  suid  distinct  dwelling-houses,  but  adjoining  to  each  other,  and  under  one  con- 
S?!^£le  lint  °'  tinuous  roof,  together  with  three  acres  of  land  situate  in  the  respondent  parish* 
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■r,  from  Lady-day,  1882,  at  the  yearly  rent  of  14/.     At  Lady-day,    Km^MBeneL 

t  psnper  entered  into  possession  of  one  of  the  cottages  and  the  land,      Theism 

(Med  the  same  under  the  said  hiring  till  Lady-day,  1833.    The  other  ^• 

e  laid  oat  money  upon,  and  converted  into  a  beer  shop,  and  underlet  inhabitants  of 

StoiMy,  at  a  yearly  rent  of  4/. ;  and  Sioney  occupied  the  same  till     Bbruwbll. 

Ly-day,  1833,  and  paid  the  pauper  the  rent  for  it.    The  year's  rent  of 

rved  by  the  agreement  for  the  whole  property,  was  paid  by  the  pauper 

ndlord.     The  cottage  and  land  occupied  by  the  pauper  were  worth 

in  10/.  of  the  rent  of  14/.  paid  by  him  for  the  whole  premises.    If  the 

King's  Bench  should  be  of  opinion,  upon  this  state  of  facts,  that  the 

gained  a  legal  settlement  in  Berkswell^  the  order  of  Sessions  to  be 

d ;  bat  if  not,  the  order  to  be  quashed. 

Unglon  and  Hayes^  in  support  of  the  order  of  Sessions.  The  pauper 
i  settlement  in  Berkswelly  under  1  W.  4,  c.  18,  by  occupying  the 
sod  land.  The  only  alteration  effected  by  that  statute  consists  in 
^  that  the  **  house,  or  building,  or  land,*'  shall  be  actually  occupied  by 
f  hiring  the  same.  That  is,  if  the  tenement  consist  of  a  single  house, 
9e  i^iolly  occupied  by  the  party  hiring  it.  A  dwelling-house  is  not 
under  this  statute.  But  it  does  not  require  the  occupation  of  more 
bole  dwelling-house.  The  words  are  not  that  the  whole  of  the  tene- 
§kem**  shall  be  occupied,  yet  that  must  be  the  construction  contended 
e  other  side.  All  the  requisites  of  the  statute  have  been  complied 
e  pauper  occupied  a  house  and  land  under  a  yearly  hiring,  for  a  year, 
a  rent  exceeding  10/.  Is  it  then  to  be  said,  because  he  also  took 
tKNise,  that  his  settlement  is  destroyed,  that  utile  per  inutile  vitiatur  f 
a  man  to  have  taken  a  house  with  a  thousand  acres  of  land,  would 
ig  off  of  one  acre  deprive  him  of  a  settlement?  In  London^  twenty 
ften  are  taken  under  one  agreement;  must  a  man  occupy  all  of  them 
to  gain  a  settlement  ?  Section  2  of  the  act  provides  for  an  appor- 
..of  the  rent:  under  6  Geo,  4,  the  whole  rent  must  have  been 
is  section  enacts  that  payment  to  the  amount  of  10/.,  though  only  part, 
safficient.  What  distinction  is  there  between  apportioning  the  rent 
Htioning  the  tenement  to  the  same  amount  of  value,  supposing  always 
e  of  a  distinct  dwelling-house  to  be  occupied  ?  The  only  difference 
Rex  V.  Pickering  (a)  and  the  present  case  is,  that  there  part  of  the 
en  was  in  another  parish,  and  the  case  was  sent  down  for  the  Sessions 
tain  the  respective  values  of  the  two  portions  of  the  land.  Suppose 
parish  line  to  have  run  between  the  two  houses,  then  the  two  cases 
isely  the  same.  The  difference  is  not  substantial,  and  rather  in  favor 
ettlement,  because  there  the  unnecessary  portion  of  the  land  was  in 
parish  ;  here  the  unnecessary  dwelling-house  is  in  the  same  parish  ; 
jostioes  in  this  case  have  properly  gone  into  the  same  inquiry  which 
oes  were  desired  to  institute  in  the  other. 

''  and  Daniel^  contrcL,  were  stopped  by  the  Court. 

DiNMAN,  C.  J. — ^This  statute  1  W.  4,  c.  18,  was  passed  in  order  to 

(a)  2  B.  &  Ad.  267. 
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KimgU  Bench,   avoid  the  discussion  of  those  questions  which  formerly  so  often  arose  at  the 

ThelEiiio      sessions  relative  to  the  occupation  of  tenements.     We  think  therefore  thst  it 

o.  can  not  receive  the  construction  intended,  unless  we  hold  that  the  safajeet 

InhmUu  ts  of  °*^^^®''  foi^roing  t^^e  tenement  must  be  entirely  occupied  by  the  party  taldn^ 
Bbrkswkll.    the  same. 

Williams,  J. — I  am  of  the  same  opinion.  Every  one  is  familiar  with  tiie 
evils  that  have  resulted  in  the  case  of  the  old  statutes,  from  resorting  to  what 
was  called  an  equitable  construction  of  them.  We  ought,  if  possible,  to  avoid 
those  evils  when  engaged  in  the  application  of  a  recent  act  of  parliament  It 
seems  to  me  that,  according  to  the  plain  and  obvious  meaning  of  the  statok, 
it  is  necessary  for  the  whole  of  the  tenement  taken  to  be  occupied,  in  ofder  to 
confer  a  settlement,  and  from  that  plain  and  obvious  meaning  I  think  we 
ought  not  to  depart. 

Coleridge,  J. — J  am  quite  of  the  same  opinion.  We  mnst  decide  tlw 
case  as  we  do  others,  by  giving  the  full  meaning  to  the  plain  wcMrds  of  the 
statute,  not  allowing  ourselves  to  speculate  on  what  may  be  equivalent  to 
those  words,  or  in  accordance  with  the  spirit  of  the  act.  Liooking  then  to  itt 
expressions,  we  are  bound  to  say  that  the  whole  tenement  must  be  oocnpied  ' 
by  the  party  taking.  We  have  been  pressed  with  tha  inoonveniences  Md  < 
absurdities  that  may  result  from  such  construction ;  but  I  cannot  help  recol- 
lecting that  exactly  the  same  arguments  were  used  relatively  to  the  paynMiA 
of  the  whole  rent.  It  was  said,  will  you  decide  that  a  person  renting  a  tene- 
ment of  1000/.  a  year  does  not  gain  a  settlement,  unless  every  farthing  of  bis 
rent  be  paid,  when  the  payment  of  a  rent  of  10/.  would  be  sufficient?  Still  the 
Court  chose  to  construe  words  according  to  their  plain  meaning,  and  so  I 
think  should  we  in  this  case.  If  any  inconvenience  result  from  our  decisioiii 
the  proper  remedy  must  be  applied  by  passing  another  act.  It  is  easier  and 
better  for  the  Legislature  at  once  to  interfere,  than  for  us  to  mould  the  woids 
of  the  act  in  a  manner  of  which  we  cannot  foresee  the  consequences. 

Order  of  Sessions  quashed. 


The  King  v.  George, 


Th«  omiHkra  of 
the  ap 


r**iuS'?'    O^  appeal  against  a  poor  rate,  made  30th  April,  1835,  for  the  parish  of  Tii 
&^a  poor  ^s/.  GUeSy  in  the  isle  of  Ely^  the  Sessions  confirmed  the  rate,  subject  to  the 

/oci^tQchagriev-  opinion  of  this  Court,  on  the  following  case : — 

Ste  a^JrSiSrSf  *  The  notice  of  appeal  stated  "  that  the  said  John  George  is  not  rated  and 
25»!^"*  assessed  in  the  rate,  for  and  in  respect  of  a  messuage  or  dwelling-house  occu- 
pied by  him  within  the  said  parish ;  and  further,  that  the  said  rate  is  in  other 
respects  illegal,  unequal,  and  unjust.*'  At  the  hearing  of  the  appeal,  it  wis 
proved  that  the  house  had  been  rated  during  the  occupancy  of  a  former 
tenant,  and  up  to  the  time  when  it  ceased  to  be  occupied  at  6/.  a  year,  but 
that  the  last  rate  was  not  paid ;  that  it  had  been  unoccupied  for  a  short  time; 
that  on  account  of  the  difficulty  of  obtaining  payment  of  the  rates,  it  was  not 
afterwards  rated ;  that  the  appellant  had  then  become  the  occupier,  had  ex* 
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his  willingness  to  be  rated,  and  had  requested  the  parish  officers  to   King**  Bench, 
ie  him,  but  they  had  not  done  so ;  that  the  parish  officers  have  not  of  late      TheKTNa 

kted  similar  houses,  on  account  of  the  difficulty  of  obtaining  the  payment  of  ^• 

Georob. 
le  rates. 

If  the  Court  should  be  of  opinion  that  the  grounds  of  appeal  stated  in  the 

otice  were  sufficient,  and  that  the  appellant  ought  to  have  been  rated  in  the 

lid  rate,  then  it  was  to  be  amended  in  that  particular,  and  the  order  of  Ses- 

ions  quashed ;  if  otherwise,  both  were  to  be  confirmed. 

Cromptofiy  for  the  appellant. — ^No  excuse  is  shewn  for  omitting  the  name  of 
le  appellant  in  the  rate.  The  omission  is  in  itself  a  grievance.  The  appel- 
ant by  not  being  rated  may  lose  many  privileges,  and  his  franchise  among 
le  rest  (a).  [Lord  Denman,  C.  J. — ^If  the  parish  officers  can  raise  enough 
wney  for  all  exigencies,  without  descending  so  low  in  the  rate  as  to  include 
house  of  the  value  of  6/.,  may  they  not  do  so  ?]  [Williams,  J. — ^You  do 
ot  say  that  the  rate  is  unequal.  Generally  the  complaint  is  that  the  appel- 
ini  has  been  rated  too  highly.]  The  17  Geo.  2,  c.  38,  s.  4,  gives  to  persons 
^g^eved,  generally,  the  right  of  appeal.  They  may  be  aggrieved  without 
Btaining  pecuniary  injury.  [Colbridoe,  J. — Must  you  not  contend  that 
le  not  being  rated  is  primd  facie  a  grievance  ?  From  what  facts  does  it 
ppear  that  there  has  been  any  grievance  ?]    That  is  the  contention ;  43  Eliz, 

2,  a.  1»  directs  the  overseers  to  rate  every  occupier  of  lands.  The  appellant, 
f  not  having  been  put  upon  the  rate,  loses  many  privileges,  the  loss  lOf  which 
;  frim&  facie  a  grievance. 

Lend  DsNiiAN,  C.  J. — ^To  rate  every  occupier  is  not  so  much  a  duty  towards 
be  occupier,  as  a  power  given  to  the  overseers  which  the}'  may  exercise 
r  not  I  think  the  reason  given  in  this  case  for  not  rating  the  appellant, 
bat  there  is  great  difficulty  in  obtaining  payment  from  occupiers  of  small 
aienients,  is  a  very  good  one.  The  expense  of  collecting  the  rate  might 
Exceed  its  amount. 

CoLEBiDOB,  J. — I  am  of  the  same  opinion.  The  right  of  appeal  is  given 
it  case  any  person  shall  find  himself  aggrieved  by  any  rate  made  for  the  relief 
of  the  poor,  or  shall  have  any  material  objection  to  any  person  being  put  in  or 
left  out  of  the  rate.  I  cannot  see  that  the  simple  circumstance  of  being  put 
is  or  left  oat  of  the  rate  imports  necessarily  any  grievance ;  nor  do  I  see  any 
&ct  stated  here  to  shew  that  in  this  particular  case  any  grievance  has  arisen. 

The  Court,  without  hearing  Thesiger  and  Bylea  contra^  dismissed  the  case. 

Order  of  Sessions  confirmed. 

(«)  By  2  W.  4,  c.  4b,  s.  30,  the  Reform  rated  or  not,  to  be  deemed  to  have  been 
Id,  and  5  ft  6  W.  4,  c.  76,  a.  11,  occupiers  rated,  and  to  be  entitled  to  vote  accordingly, 
vko  hart  daimed  to  be  rated  are^  whether 
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Tbe  Kixa  r.  The  Inhabitants  of  Sandhurst. 

/«•.  i^j^        {^N  appeal  agmimt  an  order  of  two  jostiors,  wbaebr  Bemjamun  Rdbenon, 


i0f»0ipt*Mmfi 


ir»««nriWMr»i««  J/tfi^  bk  wUe,  auid  tfaw  ioor  childrm,  were  ranoml  from  the  parish  of 

mmSTmuu^  HaitU  ID  the  coantY  of  Huuex^  to  the  paridi  of  Stmdkmrwl  in  the  oouatj  of 
fk«<iirfittv  ««f(br  JIT^n/ ;  the  Setsioiia  ooo6niied  the  order,  sobject  to  the  opioioo  of  this  Court 
fm^^»%vmirr  on  the  foUofrio^  catfe  : — 

!^fl^^:!^;^  The  pauper,  Benjamin  Bobentm^  was  bom  Nacemher  the  10th,  1805,  and 
fyrirr^ft  ^'^  settled  la  «Saiui^tfr#£  ia  the  count j  of  Kent,  was,  in  the  year  IBld,  put 
apprentice  by  bis  latbrr  Richard  Robenon  to  his  brother  George  Rokenfm^ 
in  Hatidhurtl^  to  learn  the  trade  of  a  cordwainer.  No  indentorea  were  then 
exacnted,  but  by  indentores  of  apprenticeship  bearing  date  the  22nd  day  of 
Ihfifmher,  |i^i6«  to  which  Richard  Rober$on,  lather  of  the  pauper,  Betgamin 
Ri^*r$<m  the  pauper,  and  George  R6ber$on  bis  brother,  were  parties*  the 
pau|jer  was,  with  the  consent  of  his  father,  bound  apprentice  to  George  Rober- 
UMf  who  reMed  at  Sandhurd,  to  learn  his  art,  and  with  him  after  the 
wanner  of  an  af^rentioe  to  serre,  until  the  end  of  seven  years  to  be  computed 
fwm  the  1 0th  of  NavenUjery  1B16,  when  Benjamin  first  entered  into  the  ser- 
vice of  (Jfotf^e  RahcTMon^  and  from  whence  he  had  faithfully  served  him.  By 
0Mf  Mirne  indentures  Oearge  Robermm  covenanted  with  Richard  Robenon  the 
fatlier^  tliat  lie  George  would  teach  and  instruct,  or  cause  to  be  taught  and 
ifiiitrticti(^d,  hiff  said  apprentice  in  the  art  of  a  cordwainer,  and  would  find  him 
ineat^  drink,  and  UxJg^ng,  during  the  term  of  his  apprenticeship ;  and  the 
(ather  Richard  Roberton  corenanteii  to  provide  fit  and  proper  clothes  and 
medical  aid  for  him  during  the  same  period.  When  the  pauper  had  been 
Mfiili  his  master  almost  five  years  in  all,  the  master  being  short  of  work,  it  was 
agreed  between  the  father,  master,  and  pauper,  that  the  latter  should  endea- 
vour to  get  woric  at  Mr.  Thorpe* Sy  at  Battle^  as  they  had  heard  that  he  took 
ttplH'eiilit'eH,  but  it  was  agreed  that  the  indentures  should  not  be  given  up. 
Ill  coiiKequeiici*  of  this  Mrrungemeiit,  the  pauper's  brother,  Richard  Robenon 
thtf  ycmiiger,  who  was  also  a  cordwainer,  and  resided  at  Sandhurttf  accom- 
pMtiird  the  paiipr  to  Uatile^  and  applied  to  Mr.  Thorpe  to  know  if  he  could 
take  him  into  liis  employ.  Richard  told  Thorpe  that  the  pauper  had  irorked 
fit  till)  trml<;  of  a  shoemaker  for  some  considerable  time,  and  that  his  brother, 
for  wlunn  lie  had  been  at  work,  had  not  sufficient  employment  for  him,  bst 
hti  did  not  tfll  him  that  the  pauper  was  an  apprentice,  and  Thorpe  did  wA 
at  any  timti  during  his  service  know  that  the  pauper  wa^  an  apprentice. 
Thorpe  told  Richard  that  his  brother  might  come  for  a  month  on  trial,  sod 
If  he  Nuitt*d  he  would  take  him  for  two  years.  Thorpe  was  to  have  5/.  with 
tiliii,  mid  to  boiirfl  and  lodge  him,  and  teach  him  his  trade.  Richard  Rober- 
$im  the  younger  returned  to  Sandhurst,  and  informed  his  father  and  brother 
Umirgfi  whiit  had  taken  place,  and  his  father  agreed  to  pay  the  5/.  if  the 
paupi^r  Nulted,  and  George  the  master  agreed  that  the  pauper  should  go  to 
Thorpi!*»,  The  pauper  went  accordingly  to  Thorpe's  at  Battle,  and  having 
stayed  the  month,  took  a  note  from  Mr.  Thorpe  to  his  father  to  say  he  might 
remain  on  the  terms  agreed  on,  and  the  father  thereupon  sent  the  5/.  by  the 
pauper,  who  continued  with  him  at  Battle,  receiving  board,  lodging,  and 
instructions  from  him  in  the  art  ot^  a  shoemaker,  according  to  his  agreement, 
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uqUI  the  expiration  of  two  years,  which  took  place  in  Jtdy^  1823.  The  itiden-    ^^^^*  Bench. 

tures  were  retained  hy  the  master  George  Roherton  until  a  few  months  before      The  Kino 

the  expiration  of  the  two  years,  when  George  the  master  met  the  pauper  at  their  J?^ 

father's  house,  and  George  then  told  the  pauper  he  was  his  apprentice,  and   Inhabitants  of 

that  he  could  claim  him  after  he  had  left  Mr.  Thorpe* a^  for  that  he  would  leave     Sandhokst. 

Tkorpe*$  in  Ju/y,  and  that  his  time  would  not  be  up  until  November,     The 

panper  said  he  did  not  think  it  would  be  right  for  him  to  do  so,  and  George 

then  agreed  to  g^ive  the  pauper  out  of  his  time.    The  following  memorandum 

was  indorsed  on  the  indentures  of  apprenticeship  which  were  given  up : 

**  George  Roberson^  the  master  of  Benjamin  Roberson,  his  apprentice,  do,  by 

consent  of  his  father,  give  him  out  of  his  time,  this  5th  day  ot*  Aprils  1823,  on 

account  of  not  having  employment  for  him/    This  memorandum  was  signed 

by  George  Roberson  the  master,  Richard  Roberson  the  father,  and  the  pauper. 

In  1834  the  pauper  became  chargeable  to  the  parish  of  Battle^  and  was 

removed  with  his  family  from  thence  to  Sandhurst^  and  against  this  order  of 

rcmof^  Sandhurst  appealed.    Upon  the  above  facts,  the  Court  of  Quarter 

Sessions  handed  down  to  the  Clerk  of  the  Peace  the  following  memorandum : 

''The  Coort  are  of  opinion  that  the  service  in  Battle  was  not  in  pursuance 

ef  the  indentures  of  apprenticeship  entered  into  by  the  pauper  with  his 

brother,  but  that  the  pauper  continued  settled  by  his  prior  service  in  the 

puisli  ofSandhurtt,  and  therefore  adjudge  that  the  said  order  be  confirmed, 

fafaject  to  a  case  for  the  Court  of  King's  Bench;"  and  directed  the  conclusion, 

IS  abofve  stated,  to  be  inserted  in  the  case. 

Thenger  and  fV,  H,  Watson^  in  support  of  the  order  of  Sessions. — Here 
there  was  a  distinct  and  fresh  engagement  with  the  second  master,  the  object 
of  wludi  was  the  instruction  of  the  pauper,  as  was  shewn  by  payment  of  the 
of  5^ ;  and  the  second  master  was  not  cognisant  of  the  inden- 
The  case  therefore  foils  within  the  principle  of  Rex  v.  Christowe  (a), 
and  the  authorities  are  uniform,  that  the  knowledge  of  the  fact  of  appren- 
lieeship  is  requisite  on  the  part  of  the  second  master.  It  is  true  that  in 
Rev  ▼.  Bonimry  (6),  Littledale,  J.  seems  to  intimate  that  such  knowledge 
ii  immatciia),  but  his  opinion  is  extra-judicial.  Lord  Denmany  C.  J.,  in  that 
tssc  obsenres,  **  The  third  master,  as  well  as  the  second,  must  be  taken  to 
hate  known  that  the  relation  of  master  and  apprentice  subsisted  between 
BMi  and  the  pauper ;"  and  Parhy  J.,  who  dissented  from  the  rest  of  the 
Conit,  appears  to  have  grounded  his  dissent  on  the  contrary  assumption, 
rjf^  dwt  the  second  and  third  masters  did  not  know  of  this  relation.  In  all 
te  cases,  it  either  appears  that  there  was  such  knowledge,  or  it  may  be  in- 
ferred from  the  circumstances;  Rex  v.  Bradstone  (c).  Rex  v.  Brad- 
s«cA  (if)»  ^*  ▼•  Shebbear  (e).  In  Rex  v.  Holy  Trinity  in  the  Minories 
(/),  it  most  be  inferred  that  the  second  master  knew  of  the  existence 
of  apprenticesh^y  for  the  period  of  service  with  him  corresponded  with 
Ike  unexpired  term  of  the  apprenticeship.  The  same  doctrine  is  laid 
Idvd  in  1  NoloHj  580.  There  are  two  cases  before  Rex  v.  Banbury^ 
vkcfe  no  knowledge  existed  of  the  previous  indentures,  and  that  circum- 


(«)  1 1  Eart.  95.  (d)  2  Bolt.  430,  PI.  456.  1  NoUP.L.  507. 

(4)  5  B.  ft  Ad.  176.  (e)  1  East,  73, 

{€)  Bur.  8.  C.  662.  2  Bott  434,  PI.  459.      (/)  3  T.  R.  605. 
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Mm^'*  i^mt^.    mUoioe    wwb   Atu»itjted    itpuu   ae    viiewiii^  tiiat  tbe  fieooiid   Bcrrioe   wis  not 

^j^iZi^      tuMit^  ilMsn ;   £cr  %'.  ^dUf  ^  (0   Zauck  {L^,  Ra  ▼.  fFJdickMrck  (t). 

*•  WitUcHit  wicb  kttoirled^  it  is  impcwsibk  fat  tbe  masier  to  exercise  the 

it^hf\mm^t  i^  |*V>«*r  cuBtxol  over  tbe  vpfpmaUa^     In  JKcx  ir.  EodeKfidd  (/),  the  scr- 

llh*«^Mu<iy«^-     yic<e,  v^  JUere*  w«is  ad  tine  cbaracler  of  apprentice^  %«t  liie  Conit  beld  tbit  no 

tiettlefiMfiit  wae  piined.     Tbe  tme  princ^ile  is  tbat  lud  domi  b¥  Ldord  rm/f r- 

^«  ill  irU'/  V.  SktftoM  (k).     U  daring  the  lenn  of  apprentioeship  the  apprai- 

ijion  iiire^  iiimself  to  m  stxaa^rer  lo  the  intleiitiire,  the  fcrnoe  is  not  vefermbk  to 

the  iudesiitire.    The  Bemkm»  have  funnd  here  thai  the  seoood  senrioe  was  not 

iu  puTBuance  <jf  the  indentures,  and  this  Cxunt  wiD  not  distorh  their 


X^cWy  mA  O.  F.  /ona,  eoxfrd.— Bex  t.  CknsUfwe  (0.  differs  wholly 
IKiw  tJui«^  hecanse  there  an  entiielj  indqiende&t  aigagemcnt  under  seil 
WMt^  entered  into  with  the  aeoond  master.  So  in  i2er  ▼.  Ecdesfieid  (J).  Here 
ffihe  Venice  to  the  second  master  was  <lependent  wholly  on  the  engagement 
with  the  6rtiL  The  carenmstanoe  of  the  ignorance  of  the  second  master  is 
#iei«T  j%ieir«'d  to^  save  as  aflbrding  an  argument  that  the  service  is  not  in 
iurttieranee  of  the  engagement  with  the  first.  It  b  never  considered  as  a 
<:ireuttMitaoce  at  all  material  in  itself.  This  explains  and  reconciles  all  the 
eaves.  There  h  uo  instance  of  a  case  sent  hack  to  the  Sessions  to  ascertain  the 
6i«t  tA  ihm  knowledge  of  the  second  master,  though  there  are  many  cases 
where  it  can  only  be  matter  of  inference ;  and  in  Rtx  t.  Offerion  (m),  it 
is  said  that  such  knowledge  was  probable  only.  Rtx  v.  Banbury  (n) 
mmi  be  overturned  if  it  be  a  necessary  fact.  This  is  the  only  case  in  which 
Um  <|tteUioo  Is  brought  directly  for  the  Court  to  decide  whether  this  know- 
ledge is  a  necessary  Ingredient  in  the  case  or  not  The  performance  of  Uie 
uwetumi  by  the  first  master  is  not  necessarily  afiected  by  the  knowledge  of  it 
0U  tlie  part  of  the  second.  If  an  action  of  covenant  bad  been  brought  against 
the  first  master  for  not  teaching  under  the  indentures,  to  which  performance 
was  pleaded,  It  would  be  no  answer  to  the  plea  to  shew  want  of  knowledge  of 
the  existence  of  tlie  indentures  in  the  second  master.  Such  a  fact  would  be 
wluilly  immuteriaL  The  only  question  here  is,  whether  the  residence  with  the 
maond  master  was  In  pursuance  of  the  indenture,  and  in  a  place  where,  bat 
fifr  the  Indenture,  the  pauper  would  never  have  been,  and  the  facts  tend  to 
shew  most  clearly  that  it  was  so ;  for  the  pauper  was  not  allowed  at  all  to  act 
as  $ui  juris  in  the  matter.  The  master  sends  some  one  to  make  the  bargain, 
which  distinguishes  this  case  from  Rex  v.  Ashby  de  la  Zouch  (A),  and  Rei 
V.  8/iiplon  (k).  Lastly,  this  question  is  properly  one  of  law.  Whether  or  not 
the  service  was  in  pursuance  of  the  indentures,  is  not  a  fact,  but  an  inference 
of  law  arising  from  many  facts,  and  therefore  properly  within  the  province 
of  this  Court  to  decide  ;  Rex  v.  Banbury  (n)  ;  B£X  v.  Shipton  (k). 

Cur.  adv.  vuU. 

Lord  Dbnman.  C.  J.,  in  this  term  delivered  the  judgment  of  the  Courts* 
fulluwH  : — The  question  in  this  case  is,  whether  the  pauper  having  been  i^- 

(A)  1  B.&  A,  IKi.  (0    11  East,  95. 

(•)  \  ».  &  C,  574.  (m)  Bur.  S.  C.  802. 

(  n  6  M,  &  8.  173.  (n)  5  B.  &  Ad.  176. 
(A)  B  B.  &  C.  HH. 
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larly  bound  apprentice  to  his  brother  in  the  parish  of  Sandhurst^  and  having    Kin^t  Benck, 
served  him* there,  has  gained  a  settlement  by  subsequently  serving  a  second      TlielCiNo 
master  in  the  parish  of  Battle,  during  the  period  of  apprenticeship.     In  this  ^* 

case  the  first  master  expressly  consented  to  the  particular  service  with  the  inhabitantii  of 
second;  and  that  service  was  on  the  express  oral  contract  that  the, second  Saitohuust. 
master  was  to  board  and  lodge  the  pauper,  and  to  teach  him  his  trade,  being 
the  same  trade  as  the  first  master  carried  on.  It  was  therefore  so  far  in 
furtherance  of  the  indenture  of  apprenticeship,  as  that  the  two  objects  of  that 
indenture,  namely,  the  maintenance  and  teaching  of  the  apprentice,  were 
provided  for.  It  was  also  expressly  agreed  between  the  first  master,  the 
pauper,  and  his  father,  that  the  indenture  should  not  be  given  up ;  neither  was 
it  in  point  of  fact  g^ven  up,  until  long  aHer  the  pauper  had  served  the  second 
master  for  forty  days.  It  is  therefore  perfectly  clear,  according  to  the  decided 
cases,  that  as  between  the  first  master  and  the  pauper,  the  service  to  the 
second  master  was  under  the  indenture,  the  relation  of  master  and  apprentice 
still  subsisting  between  them,  and  the  covenants  in  the  indenture  being  per- 
formed on  both  sides  by  the  teaching  and  maintaining  by,  and  the  service 
with,  the  second  master.  But  it  is  found  in  terms,  that  the  second  master 
did  not  at  any  time  during  the  service  know  that  the  pauper  was  an  appren- 
tice, and  the  only  point  in  the  case  is,,  whether  it  is  material  that  the  second 
master  should  know  that  fact. 

Upon  examination  of  the  older  cases  upon  this  subject,  it  will  be  found, 
that  in  some  of  them  the  second  master  did  not  know  the  fact ;  in  others,  it 
may  be  doubtful  whether  he  did  or  did  not ;  but  in  none  of  them  is  such 
knowledge  expressly  negatived.  No  point  is  however  made  in  any  of  them 
upon  the  knowledge  or  ignorance  of  the  second  master,  until  the  case  of  Rex 
T.  AMy  de  la  Zouch  (o),  followed  up  by  Rex  v.  Whitchurch  (p) ;  but  neither 
of  those  cases  turns  upon  the  point,  inasmuch  as  in  the  former  case  the 
Scflkms  negative  the  consent  of  the  first  master  to  the  particular  service,  which 
is  desrij  necessary ;  and  in  the  latter  such  consent  was  plainly  never  given. 
In  the  subsequent  case  of  Rex  v.  Banbury  (9),  it  seemed  doubtful  whether 
the  second  master  knew  the  fact,  and  the  Court  difiered  in  opinion,  both  as  to 
the  &ct  of  knowledge  and  its  materiality.  It  can  hardly  be  said  upon  these 
snthorities  that  there  is  any  clear  and  express  decision  upon  this  point.  The 
question  arises  on  the  stat  8  Will.  &  Mary,  c.  11,  s.  8,  which  enacts,  '*  That 
if  any  person  shall  be  bound  an  apprentice  by  indenture,  and  inhabit  in  any 
parish,  such  binding  and  inhabitation  shall  be  adjudged  a  good  settlement.'* 
The  word  service  is  not  mentioned  in  the  statute  ;  but  binding  and  inhabita- 
tion, as  waif  observed  in  the  case  of  Rex  v.  Linkinhorne  (r),  and  other  cases. 
The  true  construction  to  be  collected  from  the  cases  appears  to  be,  that  it  will 
be  sufficient  if  the  residence  be  in  pursuance  of  the  contract  of  apprentice- 
ship; and  in  some  way  or  other  in  furtherance  of  the  object  of  the  apprentice- 
ship. Here  the  residence  was  in  furtherance  of  the  object  of  the  apprentice* 
skip,  VIZ.,  maintenance  and  teaching ;  it  was  in  pursuance  of  the  contract,  for 
the  first  master  having  no  employment,  consented  to  the  service  with  the 
Kcood,  that  by  these  means  he  might  perform  his  covenant ;  tor  having  been 

ro)  1  B.  A  A.  116.  (7)  5  B.  &  Ad.  176. 
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KingU  Bench,    in  part  taught  by  the  first  master,  he  is  permitled  to  go  to  the  second  to  have 
iH^^hq      his  education  completed  under  the  indenture.    Of  what  conseqnenoe  then  cm 
V*  it  be  whether  the  second  master  knew  that  the  pauper  was  an  apprentice  or 

Inhabiunts  of  "^^  ^     What  diflTerence  would  such  knowledge  have  made  in  the  situation  or 
Sandhuhit.     relation  of  the  parties  ?     None  whatever  :  it  would  not  have  created  the  rela- 
tion of  master  and  apprentice  between  the  second  master  and  the  pauper; 
such  relation  could  only  be  created  by  a  regular  assignment  of  the  indenture 
(even  supposing,  for  the  purpose  of  the  argument,  that  such  would  be  the 
effect  of  an  assignment  of  any  otlier  than  a  parish  apprentice),  or  by  the 
cancellation  of  it,  and  a  new  binding  by  another :  it  never  subsisted,  nor  was 
intended  to  subsist,  between  the  second  master  and  the  pauper,  but  continued 
uninterrupted  between  the  latter  and  the  first  master.     The  dicta,  indeed,  of 
the  learned  judge  in  the  ca«:es  of  Rex  v.  Ashhy  de  la  Zouch  (; ),  and  Rex  v. 
Whitchurch  (0»  seem  to  lead  to  the  conclusion  that  they  thought  that  the 
relation  of  master  and  apprentice  must  subsist  between  the  second  master  and 
the  pauper;  for  they  say,  how  could  he  be  serving  as  an  apprentice,  when  it 
was  not  even  known  that  he  was  an  apprentice?     But  if  the  point  bad  been 
necessary  to  the  determination  of  those  cases,  we  cannot  doubt  but  that  they 
would  have  seen  that  in  the  absence  of  a  regular  assignment  the  actual  rela- 
tion of  master  and  apprentice  could  pot  be  created,  and  that  knowledge  of  the 
fact  of  the  binding  would  in  no  way  constitute  such  relation.    The  expressioD 
**  serving  as  an  apprentice,"  if  it  be  understood  with  reference  to  the  object  of 
apprenticeship,  namely,  the  being  taught,  and  as  distinguished  firom  serving 
generally  without  such  object,  is  quite  correct ;  and  it  is  obvious  that  in  such 
sense  the  pauper  in  this  case,  under  the  oral  contract  for   teaching,  was 
*' serving  as  an  apprentice  ;"  but  it  is  equally  obvious  that  this  did  not  in  any 
respect  depend  on  his  master's  knowing  that  he  was  an  apprentice,  but  upon 
the  nature  of  the  contract  which  he  made.    The  second  master  is  in  some 
measure  substituted  for  the  first ;  inasmuch  as  the  first  consents  that  the 
apprentice  shall  learn  from  the  second  that  which  he  has  himself  covenanted 
to  teach ;  yet  the  second  master  need  not  be  bound  by  the  same  engrag^ments 
as  the  first,  for  if  he  need,  then  no  service  to  a  second  master  could  be  suffi- 
cient, except  by  a  regular  transfer  of  the  contract,  that  is  the  indenture,  to 
hold  which  would  be  contrary  to  all  the  decisions  as  to  the  service  with  a 
second  master  by  consent  of  the  first.     It  may  be  observed,  that  in  Rex  v. 
Banbury  (tx),  my  brother  Parke  gave  only  this  effect  to  the  decisions  in  Ru 
v.  A$hhy  de  la  Zouch  (s),  and  Rex  v.   fVhitchurch  (0,  that  the  second 
master's  ignorance  of  the  apprenticeship  furnished  strong  evidence  that  the 
second  service  was  unconnected  with  any  apprenticeship.     Possibly  what  is 
said  in  those  two  cases  as  to  the  knowledge  of  the  second  master  may  be 
supported  on  that  ground  :  we  think  it  cannot,  as  establishing  the  doctrine 
ncjw  brought  into  question ;  as  to  which  doctrine  this  further  remark  is  to  be 
made,  that  my  brother  Littledale,  considering  the  precise  question  on  prin- 
ciple, in  Rer  v.  Banbury  (u),  declared  a  distinct  opinion  that  the  second 
master's  knowledge  of  the  apprenticeship  is  not  necessary.     Upon  the  whole, 
we  are  of  opinion  that  the  true  question  in  all  such  cases  is,  whether  the 
service  to  the  second  master  is  a  constructive  ser\'ice  to  the  first  master  under 
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the  indenture,  as  betweeo  him  and  the  appreQtice,  and  that  to  the  solution  of   King't  Bench. 

that  question  it  is  wholly  immaterial  whether  the  second  master  knew  of  the      TheKiNo 

apprenticeship  or  not.    The  order  of  Sessions  must  he  quashed.  J^* 

Thd 

Inhabitants  of 

Order  of  Sessions  quashed.         Sandhurst. 


The  King  v.  The  Inhabitants  of  Henley-upon-Thames. 

CyS  appeal  against  an  order  for  the  removal  of  Matthew  Chipp^  &c.  from  the        Jan.  35. 

parish  of  Henley  -upon-Thames^  in  Oxfordshire,  to  the  parish  o{  Burgh  fields  oaMing  oc  59  G. 
in  Berkshire^  the  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  and  occu^e(i  two 
Court,  upon  the  following  case :-  Sr/iTr^^oJlhe 

The  pauper,  Matthew  Chipp^  acquired  a  settlement  previous  to  1819  in  ^7]^*^'*^.^,^: 
the  appellant  parish  oi  Burghfield,     In  the  year  1821,  the  pauper  beinij:  in  •pectiveiy.  for 
trade  as  a  mealman,  and  resident  in  the  respondent  parish  of  Henley-vpon-  and  paid  the 
Thame9^  hired  of  a  person  of  the  name  of  Paulin  a  granary,  at  the  rent  of  granar/formed 
4/.  a  \ear.     The  granary  was  an  upper  one,  forming  one  entire  floor,  and  flw^ofadi-uchcd 
above  a  granary  which  stood  on  a  yard,  belonging  to  a  dwelling-house  of  the  There"wa«  no*^ 
said  Paulin  in  Henley^  which  yard  opened  by  a  gateway  on  the  high  road.  bi^J^n'^j!***"^. 
The  two  granaries  adjoined  to,  and  were  under  the  same  roof  with  a  stable,  narv  and  the  rest 

*  •  ;    of  the  building  la 

and  were  detached  from  the  said  dwelling-house.     There  was  no  mtemal  either  case,  nor 
communication  between  the  lower  granary  and  the  upper  granary,  or  between  elbcepTftom  the 
the  upper  granary  and  the  stable ;  the  only  entrance  to  the  upper  granary  S? a  movSaSe*"* 
bung  a  separate  and  distinct  entrance  from  the  outside,  by  means  of  a  move-  ^^yi^;J!^J5 
able  ladder  placed  in  the  yard,  and  reaching  from  the  ground  to  a  door  on  That  the  gmna- 
theside  of  the  same  granary.     In  the  year  1822,  whilst  the  pauper  still  held  tinct  buiidiugs 
this  granary,  he  hired  of  one  Major  another  granary  or  lofl,  in  the  said  parish  statute,  and  thai 
offfenleyj  at  the  rent  of  7i.  a  year.     The  last-mentioned  granary  was  one  mgainl^°* 
entire  floor,  and  was  over  a  stable  in  a  yard,  behind  the  dwelling-house  of 
(he  said  Major.     The  stable  and  granary  were  detached  from  the  last-men- 
tioned dwelling-house.     There  was  an  approach  to  them  without  entering 
the  dwelling-house.     There   was  no  internal  communication  between  the 
stable  and  granary ;  the  only  entrance  to  the  granary  being  a  separate  and 
distinct  one  from  the  outside,  by  means  of  a  moveable  ladder  placed  in  the 
yard,  and  reaching  from  the  ground  to  a  door  in  the  side  of  the  granary.  The 
pauper  held  both  the  granaries  above  mentioned  together,  for  more  than  a 

year ;  and  4tf^£»  ^^  ^™^  ^^^  ^^^^  ^^'  ^^®  same  was  duly  paid  by  the  pauper, 
who  during  all  that  time  resided  in  Henley. 

The  question  for  the  opinion  of  this  Court  was,  whether  upon  these  facts 
the  finding  is  warranted  that  the  two  granaries  mentioned  were  separate  and 
distinct  buildings  within  the  meaning  of  the  statute  59  Geo.  3,  cap.  50.  If 
the  Court  should  be  of  opinion  that  the  two  granaries  were  separate  and  dis- 
tinct buildings  within  the  meaning  of  that  statute,  the  order  of  Sessions  to  be 
coofinned ;  if  otherwise,  the  order  of  Sessions  to  be  quashed. 

Chiltofij  in  support  of  the  order  of  Sessions,  contended,  that  the  two  grana- 
ries rented  by  the  pauper  were  separate  and  distinct  buildings,  either  of  which. 
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7V  Ki^o  r.  tlie  lohabitants  of  All  Saixts,  Stamford. 

fiN  M^^itl  ttj^aiiifit  ao  order  for  the  remorml  of  Tko8.  TamUvuan  from 
iii«  ^ii>h  tA'  fit,  Martin^  Stamford  Barm^  to  the  pmrish  of  AU  Sai»U^ 
fiU/mfwd,  Uxli  in  the  county  of  Leicester^  the  Sesskms  confirmed  the  order, 
iN^ii»JM,-i  U/  dM;  '/piuMMi  of  thk  Court  upon  the  following  cue : — 

^11^  \mu\nefr  luid  (^fied  a  settlement  in  the  parish  of  All  Saintty  hy  rentiiig 
if.  UruMffuitnif  mid  tfome  years  aflerwards  being  at  the  OaJc  Inn  at  GronMam, 
tM^l^t  f/)r  oH«r  ff^ilmer^  in  the  capacity  of  horse-keeper  to  anoUier  person,  the 
fMUef  Mi  Una  jiifi  met  with  an  accident  and  was  killed.  WUmer  asked  the 
^/iiU^f^rr  wlM'tlMrr  iut  would  have  the  ostler's  place,  and  the  pauper  said  he 
mntUif  mimI  tfuUtrtui  upon  the  service.  No  time  was  fixed  as  to  the  duratioB 
tff  Ut^  tufnU^fimr  iUd  any  other  conversation  take  place  between  fVUmerwi 
iim  \mn\Hff,  The  pauper  boarded  and  lodged  in  WUmer* 9  house,  but  had  no 
HM{^Mi;  Utf  r<f<.eivi'd  the  vales  given  by  travellers  to  ostlers,  and  continued  in 
IVilmff'u  »»4.*rvlfe  (or  about  live  years,  at  the  end  of  which  time  fFtlmer  failed, 
MMd  iUtt  iiiM  iN'hig  Hhut  up,  the  pauper  and  all  the  other  servants  left  it  Be- 
fintt  iUtf  pttu)>«*r  Ml  Witmer^t  service  a  dispute  arose  with  his  felftw-servants, 
Mpiiii  whli!h  hiM  nitiHti*r  suid  to  him,**  If  you  are  dissatisfied  with  your  place  yon 
liiuy  |$o  wlu'iit*vt*r  you  like,"  and  the  pauper  considered  himself  at  liberty  to 
lnuvit,  or  liulilt^  It)  lie  turned  awuy  at  any  time.  The  Sessions  were  of  opiaioD 
Ihni  1I10  circinnHtuuceN  under  which  the  pauper  entered  ^t7mer'«  service  did 
Mol  iMiiuuiil  (o  a  giMicrul,  or  yearly  hiring,  and  confirmed  the  order,  subject  to 
dm  o|)iiii(iii  of  iIiIh  Court. 

Thetif^ff  and  Attws^  in  support  of  the  order  of  Sessions. — Here  there  has 
lieen  a  distinct  and  iMi^ilivo  finding  by  the  Sessions ;  this  Court  will  therefore 
not  iuierlerv,  unless  it  clearly  appear  that  the  evidence  couiradicts  tfait 
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^on,  or  that  there  was  no  evidence  to  support  it.    Rex  v.  Woolpit  (a),    j^,w«  Bench, 
X  V.  Great  fTtshfard  (6).  ThTK^No 

V. 

/.  Hiidyard  and  WhiU^  contra, — ^The  evidence  here  does  contradict  the  T^« 

icluinoo  at  which  the  Sessions  have  arrived.     The  hiring  here  was  general,     x\.\s  Saimts. 
m    which    a  hiring  for  a   year   raust  he  implied.     Rtx  v.   fFincauU' 
I  (c).     Then  the  hiring  heing  in  the  first  instance  general,  it  rested  upon 
*  other  side  to  limit  the  efiect  of  that  general  hiring.     This  is  like  the  case 

Rex  ▼.  Berwick  St.  John  ((i),  where  the  pauper  was  desired  to  go  into 
Hi  Hiirs  place,  and  the  Court  held  that  to  refer  to  the  period  for  which  Hill 
IS  hired,  not  to  the  kind  of  work  he  had  to  do.     The  expression,  *'  you  may 

when  you  like,"  must  necessarily  he  referred  to  the  dispute  on  the  occasion 

which  they  were  spoken.  What  passed  then  might  or  might  not  have 
lounted  to  a  dissolution  of  the  service  by  mutual  consent  at  that  time,  but 
would  not  in  either  case  destroy  the  effect  of  the  general  hiring,  which  took 
ice  when  the  pauper  entered  the  service.  Rex  v.  Stockbridge  (e),  and 
'X  V.  Seaion  and  Beere  (/),  are  in  point  The  cases  of  Rex  v.  Christ's 
Irish  in  York  (g),  and  the  Rex  v.  Great  Bowden  (A),  may  be  relied 
1  by  the  other  side;  but  the  circumstances  in  them  were  different  from  those 

the  present  case.  There  the  only  question  that  could  have  arisen  was* 
tiether  or  not  there  was  a  hiring  at  all :  if  there  was  one,  it  must  have  been 
general  hiring,  the  effect  of  which  is  the  same  as  a  hiring  by  a  year. 

Lord  Dknman,  C.  J. — I  do  not  wish  to  interfere  with  the  doctrine  that  a 
merBl  hiring  is  a  hiring  for  a  year.  The  question  really  is  as  Mr.  Hiidyard 
itn  it,  whether  under  these  circumstances  there  could  be  no  hiring.  It  is 
lite  possible  that  there  might  not  have  been  a  hiring.  The  justices  may 
ftve  known  whether  an  ostler's  place  is,  or  is  not,  likely  to  be  entered  upon 
nder  a  hiring.  I  think  also  that  there  is  some  evidence  to  shew  that  there 
as  not  any  hiring  at  all.  It  appears  that  a  dispute  occurred  between  the 
loper  and  a  fellow-servant,  upon  which  the  master  said,  **  if  you  are  dissatis- 
ed  with  your  place,  you  may  go  when  you  like."  Taking  this  to  apply  to  the 
igioal  hiring,  and  that  the  pauper  acquiesced,  it  would  be  evidence  to  shew 
lat  there  never  was  a  binding  obligation  between  the  parties  at  all.  I  think, 
lerefore,  it  is  quite  possible  that  the  Sessions  may  have  determined  correctly 
1  the  facts  submitted  to  our  consideration,  coupled  with  the  information  they 
lay  possibly  have  possessed. 

Williams,  J. — ^The  Sessions  have  found  this  was  not  a  hiring.  The  cases 
fened  to  by^Mr.  Hiidyard  are  very  strong  to  shew  that  when  no  time  is 
lentioned  an  indefinite  hiring  is  contemplated,  which  is  a  hiring  for  a  year. 
r  the  Sessions  had  come  to  another  conclusion  in  this  case,  perhaps  I  should 
aie  been  quite  as  well  satisfied,  but  that  is  not  the  question  ;  it  is,  whether  or 
ot  we  can  say  that,  on  the  face  of  the  case  there  is  any  reasonable  ground 
poo  which  they  might  have  come  to  their  conclusion  ?  For  the  reasons  my 
<ml  has  given,  I  think  there  is. 

(«)  4  Ad.  &  Ell.  205.  (e)  Bur.  S.  C.  759. 

(*)  4  Ad.  &  Eil.  216.  ( /)  2  Bott.  297.    Cald.  440. 

(r!  But.  S.  C.  2U9.  (y)  3  B.  &  C.  459. 


('0  Bur.  8.  C.  502.  (A)  7  B.  &  C.  249. 


?.; 


42 


TERM  REPORTS  in  thb  KING'S  BENCH* 


Kin^9  Bench.       CoLBKiDGB,  J. — I  do  Dot  think  wc  are  at  liberty  to  disturb  the  order  of 
The  Knco      Sessions.   The  respondents  had  made  out  their  case.    The  appellants  were  to 
J^  get  rid  of  that  by  proving  affirmatively  (for  the  burden  of  proof  lay  on  the 

Inhabitants  of  appellants)  that  a  subsequent  settlement  had  been  obtained  by  hiring  and  8e^ 
Aix  Saints,  vice.  There  is  no  difference,  in  point  of  law,  between  Mr.  HUdyard  and  the 
Sessions,  for  the  Sessions  treat  a  general  hiring  and  a  yearly  hiring  as  the  ssme 
thing  in  law ;  and  it  is  clear  that  they  did  not  consider  what  had  passed  as 
either  the  one  or  the  other.  The  question  is,  did  the  appellants  ofStr  evidence 
from  which  a  general  hiring  could  alone  be  inferred  ?  For,  if  not,  according 
to  the  decided  cases,  the  order  must  stand.  Mr.  Hildyard  says  that  thef 
did.  He  says  that  there  was  a  hiring,  that  the  party  entered  into  the  service, 
and  that  no  time  was  fixed  for  its  duration.  But  that  is  only  stating  half  the 
facts.  The  first  finding  is  a  positive  and  substantive  finding,  that  the  pauper 
entered  into  the  ostler's  place.  That  alone  might  be  taken  to  be  a  hiring. 
The  circumstance  that  no  time  was  fixed  may  have  meant  that  no  particular 
time  was  fixed  for  the  duration  of  the  service,  as  being  sufficiently  defined  by 
the  term  ostler  s  place.  But  then  he  ought  to  have  gone  on  to  shew  gene- 
rally  in  reference  to  former  takings  or  other  circumstances  that  a  yeaily 
hiring  was  necessarily  implied,  as  in  the  case  referred  to  :  '*  vrill  yon  go  into 
HiWi  place  ?*  Inhere  it  was  distinctly  proved  that  Hill  had  been  hired  for  a 
year.  There  was  no  such  proof  in  this  case.  Then  is  there  no  evidence  the 
other  way  ?  I  think  there  is  :  it  has  been  already  alluded  to  by  my  Lord;  I 
mean  what  took  place  on  the  occasion  of  the  dispute.  I  do  not  deny  that  the 
conversation  may  have  referred  to  what  then  took  place  as  well  as  to  the 
original  hiring,  but  this  is  not  enough  for  Mr.  Hildyard.  If  it  may  so  refinr 
to  the  original  hiring,  the  finding  of  the  Sessions  may  be  right,  and  that  being 
so,  there  is  nothing  to  warrant  us  in  disturbing  it. 

Order  of  Sessions  confirmed. 


Jm.  95M. 


The  King  v.  the  Inhabitants  of  Snape. 


Paaper  In  181?  C\^    appeal    against    an   order    for  the   removal   of  Abigail^   widow  of 

Si^lSitJrtock.  William  Alexandevy    from  the   parish  of  St.  Osyth,  in  the  county  of 

S.'l"  eednd  ^^^y  ^o  the  parish  of  Snape,  in  the  county  of  Suffolk.    The  Sessions  c<»- 

tobare  i^«-^j[^P  firmed  the  order,  subject  to  the  opinion  of  this  Court,  upon  the  following 

and  8  p{g«  on  the    qqsC  ; — 

te?.andnU^toIIJ^  In  1817,  William  Alexander,  then  a  servant  in  the  employ  of  fVUUam 

^Jw"^nthe^  DawsiMy  was  engaged  by  him  to  take  care  of  his  stock  upon  fhe  marshes  of 

JSwubum  for  Si,  Osyih,     It  was  agreed  that  he  should  receive  twelve  shillings  a  week 

*Sib''t?e  ^-  wages,  the  keep  of  one  cow,  of  four  sheep,  and  of  two  pigs  upon  the  marshes, 

luokerofthe  and  for  tliis  hc  was  to  occupy  (rent  free)  a  certain  house  situate  upon  the 

go  Into  tha  house  marshcs.     This  house  had  been  originally  built  for,  and  had  always  been  ap- 

and  when  he  com-  propriated  to,  the  use  of  the  person  who  looked  after  the  stock  upon  the 

SS^of*t*he*  marshes,  and  was  never  let  to  any  other  person.     The  pauper's  husband  was 

lited  ttolThf  ^  to  go  into  the  house  at  Michaelmas,  and  at  the  time  he  commenced  to  Uke 

■honld  not  be 

the*L)uie  wiSwat  noUce  to  quit  at  Michaelmat.  He  tended  the  stock  and  occupied  Uie  hou^  for  nine  year* 
under  this  agreement.  The  Sestions  found  that  the  pauper  occupied  as  •er\ant,  but  sUted  a  cue  tor  the 
opinion  of  the  Court.  The  Court,  conttdering  thai  the  lindrng  was  not  necessarily  wrong,  refused  to  disturb  it. 
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ate  of  the  stock  oo  the  manhes  it  was  stipulated,  at  his  eipreas  desire,  that    JTm^v  Bemeh. 
be  should  not  be  obliged  to  leave  the  house  unless  he  had  notice  to  quit  at      TheKw  o 
Michaelmas.     He  took  charge  of  the  stock  and  entered  into  possession  of  v* 

the  cottage  in  1817,  and  resided  in  it  for  more  than  nine  years,  during  which  inhabiUntB  of 
time  he  had  no  other  employment  than  taking  care  of  the  stock.  The  Ses*  Snaps. 
sions  found  that,  without  the  cottage,  the  keep  of  a  cow,  four  sheep,  and  two 
pigs,  given  to  the  pauper's  husband  under  the  above  agreement,  was  not  a 
tfoement  of  sufficient  value  to  confer  a  settlement,  and  were  also  of  opinion, 
upon  the  facts  above  stated,  that  the  occupation  of  the  cottage  was  an  occupa- 
tion by  him  in  the  character  of  a  servant  and  connected  with  the  hiring,  and 
not  an  occupation  as  a  tenant.  If  the  Court  should  be  of  opinion  that  the 
Sessions  airiTed  at  an  improper  decision  with  respect  to  the  cottage,  the  order 
of  Sessions  was  to  be  quashed,  otherwise  to  stand  confirmed. 

Ryland  and  7\ir/ter,  in  support  of  the  order  of  Sessions,  were  stopped  by 
the  Court. 

KnoXy  conird. — ^The  facts  stated  in  this  case  having  occurred  before  the 
pt^sing  of  the  first  tenement  act,  59  Geo.  3,  c.  50,  there  was  no  necessity  for 
the  renting  of  the  tenement  by  the  pauper.     The  simple  occupation  by  her 
lusband,  in  the  character  of  tenant,  would  have  been  sufficient  to  have  con- 
ferred a  settlement.     The  only  point,  therefore,  to  be  ascertained  was,  whether 
or  not  there  was  such  an  occupation.     The  agreement  shews  that  there  was. 
The  objects  <^  it  were  two-fold — to  ascertain  the  wages,  and  to  secure  the 
pauper's  husband  from  being  turned  out  of  the  house  without  notice,  and  this 
conferred  upon  him  an  interest  which  distinguishes  the  present  from  all  other 
case».     If  the  master  had  omitted  to  give  the  notice  to  quit  the  house  at  the 
proper  time,  the  man  might  have  held  on  for  a  year,  although  dismissed  from 
the  service.     That  shews  that  the  occupation  cannot  be  said  to  have  been  ex- 
clnsively  for  the  purposes  of  the  service.     In  almost  all  the  other  cases  the 
servant  has  ixscupied  part  of  the  premises  of  the  master,  and  the  occupation 
could   last   only   during  the   time    of  the  service.     It  was  so  in  Rex  v. 
Cheshunt  (a),  which  may  be  relied  on  by  the  other  side.     But  here  an  in- 
terest existed  independent  of  it,  and  of  such  a  nature  as  was  sufficient  to  give 
a  settlement.     The  intention  of  the  parties  is  indicated  by  the  word  *'  notice.*' 
Had  the  party  been  considered  as  a  servant  only,  '*  warning*'  would  have  been 
used.    The  occupation  cannot  be  said  to  be  more  exclusively  for  the  perform. 
ance  of  a  service  than  residence  by  a  curate,  yet  such  a  residence  has  been 
held  to  confer  a  settlement.     Rex  v.  St,  Mary,  Newington  (6).     As  to  the 
finding  of  the  Sessions,  this  Court  will  not  be  bound  by  it,  if  it  is  contradicted 
by  the  facts  set  out  in  the  case.     Here  the  Sessions  desired  to  have  the  opi- 
nion of  the  Court,  and  that  cannot  be  obtained  unless  they  previously  find 
one  way  or  other. 

Lcml  Denmak,  C.  J. — In  my  view  of  this  case  there  would  be  no  holding 
of  this  house  as  a  tenement  until  the  service  expired,  construing  the  agree- 
ment moat  favourably  to  Mr.  Knox,  But  I  do  not  know  when  it  expired.  I 
do  not  know  that  the  house  was  so  held  a  single  day.  Suppose  we  construe 
it  another  way  :  that  the  party  was  not  to  be  compelled  to  leave  the  house 

(«)  1  B.  &  A.  473.  (b)  5  B.  &  Ad.  540. 
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Kim^gBem4^    unless  he  had  notice  to  quit  at  Michaelmas.     Notice  to  quit  what?    Not  tb* 

The  Kino      house  merely  ;  it  may  be  the  house  and  service  too.     The  stipulation  may  be 

J^  merely  that  he  was  to  leave  both  house  and  service  in  case  his  master  chose 

Inhabitantt  of  ^  P^^  ^°  ^"^  ^^  ^^^  service,  but  that  Michaelmas  should  be  the  only  period 

Shape.         at  which  such  notice  should  become  effective.     Then  the  Sessions  have  found 

that  the  holding  was  always  that  of  a  servant,  and  it  does  not  seem  to  me 

that  they  were  wrong  in  coming  to  that  conclusion. 

Williams,  J. — I  think  that  it  is  quite  enough  for  our  decision  to  say,  we  do 
not  see  that  the  justices  have  come  to  a  wrong  conclusion.  For  though  Mr.  Kmu 
argues  that,  where  they  find  a  fact,  as  they  must,  and  state  a  case  for  m 
opinion,  if  they  were  clearly  and  palpably  wrong,  we  are  not  bound  to  adbeie 
to  it ;  yet  I  would  by  no  means  be  over-nice  and  critical  in  examining  whellKr 
they  are  right  or  wrong,  provided  there  was  evidence  to  support  their  oonch- 
sion.  That  seems  to  be  the  case  here,  because,  granting  to  Mr.  Knax  tl» 
uttermost  of  his  argument,  all  that  can  be  said  is,  that  the  stipulation  in  the 
agreement  had  rather  a  tendency  to  the  contrary  of  their  finding, — still  not 
so  conclusively  to  the  contrary  as  to  induce  me  to  say  they  were  wrong.  It 
might  have  been  explained  on  the  ground  that  this  was  an  indulgence  asked 
for  by  the  man  and  conceded  to  him  without  his  having  any  right  as  a  tenant 
at  all. 

Coleridge,  J. — The  Sessions  in  this  case  had  the  agreement  before  them; 
they  were  to  draw  their  conclusion  partly  of  law  and  partly  of  fact  from  tint 
agreement  Mr.  Knox  cannot  succeed  unless  he  satisfies  us  that  the  Sessions 
have  necessarily  drawn  a  wrong  conclusion.  If  the  agreement  admit  of  the 
conclusion  which  they  have  drawn,  I  think  we  ought  not  to  disturb  that  coo- 
clusion.  The  question  in  substance  was  upon  an  agreement  between  a  master 
and  a  servant ;  their  decision  had  also  reference  to  the  service,  and  the  wages 
for  that  service.  Those  wages  might  consist  partly  of  money  and  partly  of 
keep,  and  partly  of  the  occupation  of  a  cottage,  and  as  to  that  last  circum* 
stance,  the  pauper  may  have  said,  since  part  of  his  remuneration  was  to  be 
the  occupation  of  a  house,  it  would  be  very  inconvenient  for  him  to  be  turned 
out  without  any  notice,  and  as  he  would  ordinarily  be  dismissed  from  the  sc^ 
vice  at  Michaelmas,  have  asked  not  to  be  turned  out,  except  on  a  notice  to 
quit  at  Michaelmas.  I  would  assume,  for  the  purpose  of  Mr.  Knoxs  argu. 
ment,  that  a  six  months'  notice  was  meant,  the  same  notice  which  a  tenant 
would  have  received.  That  may  or  not  have  been  so.  If  so,  still  it  is  capable 
of  the  construction  put  by  the  Sessions  when  all  the  facts  of  this  case  are  con- 
sidered. It  appears  to  me,  therefore,  that  the  finding  of  the  Sessions  may 
well  be  supported. 

Order  confirmed. 
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Bail  Omrt, 

Ex  parte  Senior. 


H^.  H.  WATSON  applied  on  the  second  day  of  Term  for  leave  to  give  the  Proper  notice 

notice  required  by  the  rule  of  H;  T.  6  W.  4,  s.  5  (a),  of  the  iutention  a^^JS^^t^hS 
of  Mr.  Senior  to  apply  to  be  examined  in  next  Easter  Term,  for  the  purpose  "foM^iSmU?^ 
of  being  admitted  an  attorney,  and  of  having  his  name  affixed  to  the  list  out-   li°Jn**J[ttoro'***?n 
side  the  Court.     Mr.  Senior^  who  was  clerk  in  an  attorney's  office,  had  given   *  tenn  when  he 

...  iubeequenrty 

the  requisite  notices,  in  compliance  with  the  rules,  which  entitled  him  to  be  found  he  could 

examined  this  Term,  preparatory  to  his  admission ;  but  within  three  days  examination" 

Wore  the  commencement  of  this  Term  he  had  received  inUmation  from  the  Ll^V^^J^.'i^h 

attorney  in  whose  employment  he  was,  that  he  must  go  abroad  on   some  SS^aenoBmimtof 

business  connected  with  his  office.    This  would  probably  be  at  the  time  when  *H«  term,  for  ad- 

mission  the  lol« 

the  examination  would  take  place,  so  that  he  could  not  be  examined.    As  he  lowing  term. 
received  the  intimation  within  three  days  before  this  Term,  he  was  unable  to 
give  fresh  notice,  so  as  to  comply  with  the  rule  H.  T.,  6  W.  4,  s.  5,  in  order 
lor  his  examination  next  Easter  Term.     Under  these  circumstances,  the 
present  special  application  was  rendered  requisite. 

Patteson,  J.— It  is  a  sort  of  continuation  of  the  notice  under  the  particular 
hds  of  the  case.     I  think,  under  the  circumstances,  it  may  be  done. 

Rule  granted, 
(a)  1  Har.  &  Wol.  639. 


Wilson  v.  Hawkins. 


JJINDMARSH  moved  for  a  rule  to  set  aside  an  order  of  Littledale,  J.,  by  Jj  *^S»'^?°* 

which  the  assignment  of  the  bail  bond  in  this  case,  and  all  subsequent  Ju«tiflcaUon  of 
proceedings  thereon,  were  set  aside. — ^ITiis  question  turns  on  the  sufficiency  of  u  sufficient  if  it 
the  notice  of  justification  of  bail.  The  notice  was  served  on  Friday  the  25th  ba£*  **'*'*°*^ 
of  Nov,  at  half  past  six  p.  m.  for  justification,  at  chambers,  on  Monday  the  28th, 
it  eleven  o'clock.  The  plaintiff  treated  it  as  a  nullity,  and  proceeded  on  the 
biil  bond.  This  one  clear  day's  notice  only,  as  the  intervening  Sunday  does 
IOC  reckon,  it  is  submitted  is  not  sufficient.  The  case  of  Staines  v.  Stoneham  (a) 
vas  cited  at  chambers,  to  show  that  one  day's  notice  was  not  sufficient ; 
Vut  LitUedaie,  J.,  thought  that  case  might  have  been  a  case  of  added  bail, 
which  was  not  the  case  here,  and  therefore  made  the  order,  that  the  question 
•ighl  come  before  the  Court.  On  inquiring  into  that  case,  it  has  been  found 
Dot  to  have  been  a  case  of  added  bail.  There  is  no  settled  practice  as  to  what 
notice  is  requisite  when  the  justification  is  to  take  place  at  chambers^  and  it 
is  submitted,  that  this  notice  is  not  sufficient  in  those  cases.  The  rule  of 
H.  T.,  2  W.  4,  I.  16  (6),  does  not  reqvire  two  days'  notice,  but  merely 
^ys  it  shall  be  sufficient. 

Cur.  adv.  wit. 

'•:  4  Dow!.  P.  C.  678.  2  Cromp.  M.  &  Roi.  658.  1  Gale,  327.    {b)  1  Dowl.  P.  C.  185. 


4ti  ram  Mi^marK  a*  ?»  sows 


004^.^0  #'jt*ft*4»#- J^  -tut  tuac  ttu 

#  •  ^^       ytm:yj^  m  -fu*  imau  tatc  ituc  iioc 


R^ereTitscd. 


Ex  fofte  Vacghjut. 

t^!CiSli^    py^f^K.  fM^^  ffjf  »  rM  tJbU  the  icmee  of  aa  aitidcd  derk  siMmld  be 
V*^tU!mSlm  4«*)iuh^  |QM^  ^^eri'mtc^  mtA  itnt  be  ifcwiH  be  afloved  to  be  examined  for 

^'%i;'J^  ii04mmi^  m  iim  m$fffmrf  U  the  Comtv  He  fint  sencd  put  of  his  time  with 
AMtir.TZMi'/MMrfr  ^j^^  «,  i^^f^  m  0^  vftttgUT^  u$  wbom  be  «■§  atiicied.  Ob  the  mttorBCTlesfiiiff 
^^^tm^mf,  tfc^  kM^/Jk^^f^^  llMr  ^lifwl  aiwtfaef  part  of  fas  tioie  with  his  town  i^ent,  whilean 
riirjiOTfitr^rj  i>wi»y»»*iiMt  '^  Imm  aftkle#  waa  being'  prepared,  and  with  die  same  person  t 
mW  imitmf  itmn  mtAiff  the  a«*ipimeiit.  He  then  went  to  aerre  the  remainder 
$4  hh  UfMf  wHh  a  fira^tiMag  barrifter,  under  the  statute  1  &  2  G.  4,  c.  48, 
«.  ^f  Imi  nUw  day*  \mUfrtt  the  expiration  of  his  time  he  became  daogerooly 
iffi  miA  M^M  tttA'$§;M  up  %o  into  the  country  for  about  fiTe  months ;  when  he 
furmtrf^iS^  \w.  fifiuft^  sftd  nerved  more  than  the  nine  days  with  the  same 
\fiim'U^\n^  Imrrittiar,  The  imly  question  was,  whether  the  dangerous  illness 
t4  itm  |»*riy  w«h  a  NufHcient  excuse  for  not  serving  the  last  nine  days  of  his 
ilff»«(/  I'tia  vwnm  i9f  Kx  parte  Matthew  (a),  and  Ei  parte  Hubbard  (6), 
witfir  4'iiM4\^  an  auihoritieM  for  the  application. 

I'a  rr^noN,  J.  In  the  flrnt  of  those  cases  the  party  was  not  even  required 
lit  mnU$»  11)1  thr  tini<*  by  Nubsequent  service,  which  has  been  done  in  this  case. 
I  think  lh«i  mil*  tnay  bi*  granted. 

Rule  granted. 
(«)  I  Hiirii.  A  Adol.  IGO.  {b)  1  Dowl.  P.  C.  438. 


Catton  v.  Faiers. 


'V^mTVImIh  ^r"'^^****  *"  ttcMUm  ctnnmeneed  in  the  Recorder's  Court  ^  Cambridgt, 
«MnH([ii«iu«Mt«  iMul  liy  tlui  idnliit  it  ap|)eared  the  sum  demanded  was  19/.  19«.    The 

^XiiI'hmum  i^uu^u  wati  iH)iuo\od  by  tyriiorari  into  this  Court,  and  by  the   Recoider's 

Hj^VrthluwUnH  H»tm'M  to  thtJ  «Trl«i»ri»r»,  it  al^io  appeared  the  sum  demanded  was  19L  19*. 


J2[  wiS^w'tU  ^¥'''  m^^^^^  •**»'  »  ^rtHYdtrm/o,  no  recognixance  having  been  entered  into 

»Slv  ^'.vM  *Uws»  ^j,  ivquiitnl  bv  \\w  *tat,  7  v^  8  li.  4»  c.  71,  s.  6,  on  ihe  removal  of  actions  for 

i^m^W^^v'^  VM\(m^)i  \\\\\Wk  )h)/.«  «^iid  aubmitted  he  was  entitled  to  have  a  rale  absolote  in 

«MM<*|^«M  tb^"  ArMi  u\«iam'^.     It  uppeMtd  that  in  the  cases  which  were  rrpoited,  a  rah 


% 
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misi  only  was  grmated,  but  the  present  case  differed  from  them  all,  by  it  ap-      Baii  Court, 
peariof^  on  tlie  Recorder's  return  that  the  cause  of  action  was  under  20/.  Catton 


Pattbson,  J. — I  do  not  like  to  make  a  precedent,  and  therefore  you  can 
bite  a  rule  nUi  only. 


V. 
FAIBRfr. 


Rule  nisi  granted. 


Godfrey  v.  Clements. 


THIS  was  an  action  of  covenant  on  a  mortgage,  and  for  the  non-payment  {j[*^*i*{*^Ij? 

of  the  interest.     The  defendant  pleaded  that  on,  &c.  and  before  the  com-  omUt«doii  the 
mencement  of  the  suit  the  interest  was  paid,  on  which  plea  issue  was  joined,  auired'bv  the  rule 
The  time  when  the  writ  issued  being  thus  material,  on  the  trial  of  the  cause  de'nee  may  n^ver. 
before  the  Secondary,  it  appeared  that  that  time  was  omitted  on  the  record  as  1.'^  w£o?i^*° 
required  in  the  form  given  in  the  rule  of  H.  T.,  4  W.  4  (a).     It  was  proved  ^■■*^' 
that  the  payment  was  made,  and  as  the  person  who  made  the  payment  said 
be  came  to  settle  the  action,  it  was  inferred  to  have  been  afler  the  action  was 
commenced.     It  was  then  objected  on  the  part  of  the  defendant,  that  the 
pbintiff  was  not  entitled  to  the  verdict,  as  the  date  when  the  writ  was  sued 
out  ought  to  appear  on  the  record.     The  Secondary  overruled  the  objection, 
and  directed  a  verdict  should  be  entered  for  the  plaintiff  for  !«.,  giving  the 
defendant  leave  to  move  on  the  point 

Piatl  now  moved  accordingly. 

Patteson,  J. — ^The  form  of  the  issue  given  in  the  rule  of  H.  T.,  4  W.  4, 
directs  that  the  date  when  the  writ  issued  should  be  inserted,  but  I  am  not 
avare  that,  if  it  is  omitted,  evidence  cannot  be  given  of  the  time  when  the 
writ  was  issued.     I  think  therefore  that  I  cannot  grant  this  rule. 

Rule  refused, 
(a)  2  Dowl.  P.  C.  327. 


Lewis  v.  Winter. 

T'HIS  was  an  action  of  trespass,  quare  clausum  /regit,  which  was  referred  by  ^i!dS'*J*'bi 

consent  to  arbitration,  by  an  order  of  nisi  prius.  a  verdict  beinc:  taken  for  '«*»w  by  order  of 

ffitt  prtMM,  and  Iw- 

the  plaintiff.     The  cause  alone  was  referred,  with  power  to  the  arbitrator  to  fore  be  made  hi* 

enter  a  verdict  for  the  plaintiff  or  for  the  defendant,  and  to  order  what  should  dantin  wIiJm  fa- 

be  done  by  either  party  respecting  the  matter  in  dispute,  ''so  as  the  said  wi^dUmitTm 

arbitrator  shall  make  and  publish  his  award  in  writing,  concerning  thf  matters  Sxttira°toeBt« 

referred,  ready  to  be  delivered  to  the  said  parties,  or  either  of  them,  or  if  they  "i\'£*£°*°A* 

or  either  of  them  shall  be  dead  before  the  making  of  the  said  award,  to  their  whick  be  died. 
respective  personal  representatives,  who  shall  require  the  same,  on  or  before, 
ftc.''    There  was  no  express  condition  in  the  order  that  the  death  of  either 
party  should  not  be  a  revocation  of  the  arbitrator's  authority.    The  dispute 
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Baii  Comri.     was  Concerning  the  boundary  of  some  land,  and  the  arbitrator  awarded  a 
Lbwis         verdict  to  be  entered  for  the  defendant,  and  also  awarded  how  the  bonndaiy 
WiMTBB        ^ould  in  future  run.    The  defendant  died  on  the  24th  of  iVbo.,  and  the 
award  was  made  on  the  28th. 

Andrews^  Serjt.,  on  the  authority  of  Clarke  v.  Crofts  (a),  obtained  a  rule 
nisi  for  leave  to  sign  judgment  for  the  defendant  as  of  Michaelmas  Term  last 

Channel  and  Gumey  shewed  cause  in  the  first  instance. — ^The  practice  used 
formerly  to  be,  not  to  put  a  condition  in  the  order  of  reference,  that  the  deatii 
of  either  party  should  not  be  a  revocation  of  the  arbitrator's  authority.  Under 
that  practice  it  was  held  that  if  the  cause  only  was  referred,  the  death  of  a 
party  did  not  operate  as  a  revocation,  but  if  other  matters  also  were  refened, 
that  it  did  (6).  Now  this  order  does  not  contain  such  a  condition,  and  as 
more  than  the  cause  was  referred,  the  arbitrator  having  to  direct  what  was 
to  be  done  between  the  parties,  and  as  he  has  accordingly  made  an  award 
respecting  the  boundaries,  the  direction  in  the  order  of  reference  that  the 
award  should  be  delivered  to  the  personal  representative,  cannot  authorize  the 
arbitrator  to  proceed  with  the  reference,  and  make  an  award  that  shall  bind 
the  heirs,  as  this  order  about  the  boundaries  may.  The  defendant,  moreover, 
is  not  at  liberty  to  have  his  rule  in  the  form  now  sought  for  ;  he  may  have 
leave  to  enter  up  the  verdict  if  that  is  necessary,  but  there  is  no  authority  for 
this  rule. 

Andrews^  Serjt,  and  Fish^  contra. — The  case  of  Clarke  v.  CrofU  is  an 
express  authority  to  shew,  that  afler  an  order  of  Tii^t  prius  like  the  present, 
the  death  of  a  party  is  no  revocation.  A  verdict  may  be  entered  for  the 
defendant  under  the  order  of  reference,  according  to  the  award,  without  the 
leave  of  the  Court,  and  the  Court  will  in  consequence  also  grant  this  rule. 

Patteson,  J. — I  think  this  is  the  proper  form  of  rule,  as  the  leave  of  the 
Court  is  not  required  for  entering  a  verdict.  How  far  the  heir  is  bound  by 
this  award,  is  another  question,  but  as  the  party  applying  is  entitled  to  have  a 
verdict  entered  for  the  defendant,  I  think  he  is  therefore  eniitled  to  have 
leave  to  enter  judgment  nunc  pro  tunc. 

Rule  absolute. 

(a)  4  Bing.  143.  345.    3  Dowl.  &  Ryl.  608;  aod  Bower  f. 

(6)  RhodeM  v.  Haigh,  2  Barn.  &  Cress.       Taylor.     Id,  note. 

\ 

The  King  v.  The  Paving  G)mmissioner8  of  tlie  Parishes  of    : 
St.  Margaret,  and  St.  John,  Westminster. 

One  of  a  board  of  ^HE  defendants  were  appointed  under  a  local  act  of  Parliament,  22  G.  3, 

aUmeh^KvSlen'  c.  44,  by  wliich  it  was  enacted,  that  no  person  should  act  as  a  commis- 

tS[J?to2>\SSJ  sioner  who  was  engaged  in  any  contract  to  do  any  work  for  the  board.    There 

ti»Coart*S?Ii«^^  was  also  a  penalty  attached  to  any  person  who  so  acted,  but  there  was  no 

a  mandamus  di- 
recting them  to  adTertiie  for  fresh  tenders  to  do  the  work. 
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tuse  declaring  thai  any  contract  entered  into  by  a  Commissioner  should  be  ^"^^^^^f'' 

lid.    In  AugUMt  last  the  Board  of  Commissioners  advertised  for  tenders  for  TbeKiNo 

iving  certain  parts  of  the  parish.     Three  tenders  were  sent  in,  one  of  which  rp^[g 

as  by  one  of  the  Commissioners.    That  sent  in  by  the  Commissioner  was  ac-  Cominiksionerg 

^pted,  though  it  was  sworn  on  this  application  not  to  have  been  the  best  for  ^^ 
le  parish. 

fFardnoorth  now  applied  for  a  mandamus  directed  to  the  Commissioners, 
>maiaiiding  them  to  advertise  for  fresh  tenders.  He  contended  that  a  man- 
amu9  would  be  the  only  way  to  remedy  or  prevent  such  misconduct  as  that 
nputed  to  the  Commissioners. 

Pattison,  J. — ^The  effect  of  this  contract  will  only  be  to  prevent  the  con- 
vctor  acting  as  a  Commissioner,  and  if  he  has  acted  since  he  entered  into  the 
ntract,  he  may  be  proceeded  against  for  the  penalty ;  but  as  there  is  no  pro- 
iflioD  in  the  act  making  such  a  contract  void,  I  cannot  interfere  by  mandamus 
I  required.  If  the  Commissioners  have  committed  a  breach  of  public  duty 
I  enleriug  into  this  contract,  they  may  be  proceeded  against  criminally. 

Rule  refused. 


Doe,  d.  Tomkins,  v.  Roe. 

TK)MLINSON  moved  for  judgment  against  the  casual  ejector.  The  notice  i.  Serrioeofade- 
at  the  foot  of  the  declaration  was  addressed,  amongst  others,  to  Heathcote^  meot  on  an  agent 
uid  a  firm  of  Unwin  and  Company.    A  copy  of  the  declaration  had  been  rntheUngdom  ' 
served  on  a  person  who  admitted  he  was  agent  to  Heathcote^  who  was  in  a  ^^^^^^ 
listant  part  of  the  country.    This,  it  was  submitted,  was  sufficient  on  the  ^  g^^^^  ,,„  ^ne 
nkhority  of  the  case  of  Doe  v.  Roe  (a),  referred  to  in  Tidd^s  Practice  (6).  ofteveraipartr 
Another  copy  had  been  served  on  a  person  who  acknowledged  himself  to  be  a  wen  tenanu  u 
pvtDcr  in  the  firm  of  Unwin  and  Company.  ^'^^^'^ 

Pattbson,  J. — ^The  service  on  the  partner  in  the  firm  is  sufficient.  The 
other  was  only  served  on  the  agent  of  a  person  who  was  in  the  country,  and 
who  might  therefore  have  been  served.  In  the  case  referred  to,  the  tenant 
was  abroad.  There  also  a  copy  was  fixed  on  the  premises,  which  does  not 
appear  to  have  been  done  in  this  case.  I  cannot  gprant  even  a  rule  nisi  as  to 
that  one. 

Rule  absolute  as  to  the  others. 

(a)  4  Bvn.  ft  Aid.  653.  &  Wol.  526.  4  Dowl.  P.  C.  278,  ami  Doe,  d. 

W  See  alio  Doe.  d.  TVra/,  ▼.  Roe,  1  Har.      Sturch,  ▼.  Roe,  1  Har.  &  Wol.  672. 
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KingU  Bench,   if  used  88  a  dwelling  place,  might  be  the  subject  of  burglary ;  that  a  settle- 

•fl^^^KQ      meut  was  therefore  gained  under  the  59  6.  3,  c.  50.     He  cited  Rex  v.- 

t».  Macclesfield  (a),  Rex  v.  Tver  (6),  and  Rex  v.  fVooiton  (c). 

The 
Inhabitants  of 
HxNLXY-uFON        MavlCy  contra  (with  whom  was  Cooper), — No  meaning  is  given  to  the 

Thamss.       words  "  separate  and  distinct  building  **  in  the  statute,  unless  the  occupation 

of  an  upper  floor,  by  whatever  means  access  to  it  may  be  obtained,  whether 

by  staircase  or  ladder,  be  rejected  as  a  mode  of  gaining  a  settlement.     The 

tenements  in  the  cases  cited  were  not  separate  floors,  but  separate  houses. — 

He  was  then  stopped. 

Lord  Den  man,  C.  J. — We  quite  agree.   No  settlement  has  been  acquired. 

Coleridge,  J.,  and  Williams,  J.,  concurred. 

Order  of  Sessions  quashed  (d.) 

(a)  2  B.  &  Ad.  870.  {b)  1  Ad.  &  Ell.  228.  (c)  1  Ad.  &  EIL  232. 

{d)  8«^   Rex  ▼.    Utworth  &  Biddickf  2       dititiact  dwellinf^-houte,  for  the  purpoiet  of 
Harr.  &  WolL  100^  where  a  distinct  floor      gaining  a  settlement, 
with  a  separate  outer  door  was  considered  a 


jaikssih.  rpj^g  King  v.  the  Inhabitants  of  All  Saints,  Stamford. 

Pauper  being 
Mked  by  a  horte- 

iMiroididhave^  O^  appeal  against  an  order  for  the  removal  of  Thos.  Tamlinson  from 
h^S^S&Ha^d^U'  t^ie  parish  of  St.  Martin^  Stamford  Bamty  to  the  parish  of  All  Satnti^ 

•erJte?,^  tbJ  Stamford^  both  in  the  county  of  Leicester^  the  Sessions  confirmed  the  order, 
n"tim«V^!rf  ®^^j^^^  *®  ^®  opinion  of  this  Court  upon  the  following  case : — 
No  other  cunveiw  The  paupcr  had  gained  a  settlement  in  the  parish  of  All  Saints^  by  renting 
atthehirioK-  a  tenement,  and  some  years  afterwards  being  at  the  Oak  Inn  at  Grantham, 
in*tiie  ierJioe"  kept  by  oiie  WUmeT^  in  the  capacity  of  horse-keeper  to  another  person,  the 
2d"n?UhurSi-  ostler  at  that  inn  met  with  an  accident  and  was  killed.  Wilmer  asked  the 
Si theother^wS.  P^^P^r  whether  he  would  have  the  ostler's  place,  and  the  pauper  said  he 
▼anuaiMieft      would,  and  entered  upon  the  service.     No  time  was  fixed  as  to  the  duration 

Before  the  pauper  ' 

left  he  had  a  di«-  of  the  scrvicCjUor  did  any  other  conversation  take  place  between  Wilmer  and 
Siaate7Mid.  -  If  the  paupcr.  The  pauper  boarded  and  lodged  in  W'Umer*^  house,  but  had  no 
iedwUhyouT  ^  wagcs;  he  received  the  vales  given  by  travellers  to  ostlers,  and  continued  in 
^^^y^^  Wilmer' s  service  for  about  ^ye  years,  at  the  end  of  which  time  Wilmer  failed, 
"''"'"r  wn^der-  ^"^  ^^®  ^^^  being  shut  up,  the  pauper  and  all  the  other  servants  left  it.  Be- 
ad himwif  at  U-  fQ^g  ^^  paupcr  left  fVilmer^s  service  a  dispute  arose  with  his  fcTOW-servants. 

berty  to  leave,  or  "^      "^  *  ' 

liable  to  be  turned  upou  which  his  master  Said  to  him,  "If  you  are  dissatisfied  with  your  place  you 
The  Sessiont.  ^'  may  go  whcnevcr  you  like/'  and  the  pauper  considered  himself  at  liberty  to 
Rehiring  was  not  Icavc,  or  liable  to  be  turned  away  at  any  time.  The  Sessions  were  of  opinion 
J^^ngjTOn-*"  that  the  circumstances  under  which  the  pauper  entered  fVilmer^s  service  did 
foMhepSupeS     ^o*  amouut  to  a  general,  or  yearly  hiring,  and  confirmed  the  order,  subject  to 

thii  Court 

that  the  flndingof  Thesiger  and  Amos,  in  support  of  the  order  of  Sessions. — Here  there  has 
SjSSiriTv  *  "°*  been  a  distinct  and  positive  finding  by  the  Sessions  ;  this  Court  will  therefore 
fESito*^twbit.  not  interfere,  unless  it  clearly  appear  that  the  evidence  contradicts  that  con- 
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elusion,  or  that  there  was  no  evidence  to  support  it.    Rex  v.  Woolpit  (a),    j^,w«  Bench 
Rex  ,.  Great  fTuhford  (6).  Ti;;>g;^„  ' 

V. 

J.  Hildyard  and  Whiie^  contra, — ^The  evidence  here  does  contradict  the         J"****, 

conclusion  at  which  the  Sessions  have  arrived.     The  hiring  here  was  general,     ^i^,^  Sadits. 

from  which    a  hiring  for  a   year  must  he  implied.     Rtx  v.   fVincauU' 

ton  (c).     Then  the  hiring  heing  in  the  first  instance  general,  it  rested  upon 

the  other  side  to  Hmit  the  effect  of  that  general  hiring.    This  is  like  the  case 

of  Rex  ▼.  Berwick  St.  John  (d)^  where  the  pauper  was  desired  to  go  into 

Ned  HilPs  place,  and  the  Court  held  that  to  refer  to  the  period  for  which  Hill 

was  hired,  not  to  the  kind  of  work  he  had  to  do.     The  expression,  **  you  may 

^  when  you  Uke,"  must  necessarily  he  referred  to  the  dispute  on  the  occasion 

oa  which  they  were  spoken.     What  passed  then  might  or  might  not  have 

amounted  to  a  dissolution  of  the  service  by  mutual  consent  at  that  time,  but 

it  would  not  in  either  case  destroy  the  effect  of  the  general  hiring,  which  took 

place  when  the  pauper  entered  the  service.     Rex  v.  Stockbridge  (e),  and 

lUx  V.  Seaton  and  Beere  (/),  are  in  point     The  cases  of  Rex  v.  Christ's 

Parish  in  York  (g),  and  the  Rex  v.   Great  Bowden  (A),  may  be  relied 

on  by  the  other  side;  but  the  circumstances  in  them  were  different  from  those 

of  the  present  case.     There  the  only  question  that  could  have  arisen  was* 

whether  or  not  there  was  a  hiring  at  all :  if  there  was  one,  it  must  have  been 

a  general  hiring,  the  effect  of  which  is  the  same  as  a  hiring  by  a  yean 

Liml  Dbnman,  C.  J. — I  do  not  wish  to  interfere  with  the  doctrine  that  a 
general  hiring  is  a  hiring  for  a  year.  The  question  really  is  as  Mr.  Hildyswd 
states  it,  whether  under  these  circumstances  there  could  be  no  hiring.  It  is 
quite  possible  that  there  might  not  have  been  a  hiring.  The  justices  may 
have  known  whether  an  ostler's  place  is,  or  is  not,  likely  to  be  entered  upon 
Qoder  a  hiring.  I  think  also  that  there  is  some  evidence  to  shew  that  there 
was  not  any  hiring  at  all.  It  appears  that  a  dispute  occurred  between  the 
psnper  and  a  fellow-servant,  upon  which  the  master  said,  **  if  you  are  dissatis- 
fied with  your  place,  you  may  go  when  you  like."  Taking  this  to  apply  to  the 
original  hiring,  and  that  the  pauper  acquiesced,  it  would  be  evidence  to  shew 
that  there  never  was  a  binding  obligation  between  the  parties  at  all.  I  think, 
therefore,  it  is  quite  possible  that  the  Sessions  may  have  determined  correctly 
00  the  facts  submitted  to  our  consideration,  coupled  with  the  information  they 
may  possibly  have  possessed. 

Williams,  J. — ^The  Sessions  have  found  this  was  not  a  hiring.  The  cases 
referred  to  by«Mr.  Hildyard  are  very  strong  to  shew  that  when  no  time  is 
nentiooed  an  indefinite  hiring  is  contemplated,  which  is  a  hiring  for  a  year, 
ir  the  Sessions  had  come  to  another  conclusion  in  this  case,  perhaps  I  should 
lave  been  quite  as  well  satisfied,  but  that  is  not  the  question  ;  it  is,  whether  or 
not  we  can  say  that,  on  the  face  of  the  case  there  is  any  reasonable  ground 
upon  which  they  might  have  come  to  their  conclusion  ?  For  the  reasons  my 
Lord  has  given,  I  think  there  is. 

(«)  4  Ad.  &  Ell.  205.  (e)  Bur.  S.  C.  759. 

(*)  4  Ad.  &  Ell.  216.  (/)  2  Bott.  297.    Cald.  440. 

{r)  Bur.  S.  C.  2U9.  (^)  3  B.  &  C.  459. 

(^  Bur.  8.  C.  &a2.  (A)  7  B.  &  C.  249. 
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Baii  Court,     this  case  and  spoken  to  the  other  judg^es,  and  must  ahide  by  my  original  im- 
i^^^j^        pression.     The  cases  cited  of  Doe^  d.  Mcuters^  v.  Oray,  and  TTmuttoul^  d. 
V.  Jone»y  V.  Nixoiiy  were  both  cases  of  ejectment,  and  Lord  Tenterden  io  the 

former  case  says,  *^  In  ejtctmetU  we  can  make  the  real  party  to  the  suit  pay 
the  costs/'  and  he  cites  Thrustout  v.  Shenton  (c).    The  reason  why  the 
Court  has  exercised  this  power  in  ejectments  is  not  fully  stated  iu  the  reports 
of  the  cases,  it  being  merely  stated  that  being  an  action  of  ejectment,  the 
Court  has  the  power.    The  reason  however  is  this :  in  all  ejectments  the 
original  defendant  is  really  a  mere  nominal  defendant,  and  it  is  necessary 
some  steps  should  be  taken  to  put  on  the  record  a  real  defendant.   Hiat  may 
be  either  the  tenant  or  the  landlord,  who  has  a  right  to  be  made  a  defend- 
ant under  the  statute  )1  G.  2,  c.  19.     But  the  Court  expects  and  requires 
that  the  real  person  who  defends  should  be  put  on  the  record,  and  if  the 
tenant  is  put  on  the  record  as  defendant,  the  Court  is  led  to  believe  that  be  is 
the  real  and  bondjide  defendant.     If  the  landlord,  instead  of  his  own  name, 
suffers  the  tenant's  name  to  appear  as  a  defendant,  he  is  practising  a  decep- 
tion on  the  Court,  and  therefore  the  Court,  when  they  find  how  the  real  facts 
are,  and  that  the  landlord  really  has  defended  the  action,  will  say,  "  We  will 
put  you  in  the  same  situation  in  which  you  were  bound  to  have  put  yourself 
in  the  first  instance."  If  that  is  the  reason  for  the  Court  granting  rules  similar 
to  the  present  in  actions  of  ejectment,  it  is  a  reason  which  does  not  apply  to 
any  other  form  of  action.    There  is  a  case  of  Berkeley  v.  Dimeryy  mentioned 
in  a  note  te  the  case  of  Thrustout^  d.  Jones^  v.  Nixon^  which  was  an  action  of 
trespass,  where  a  similar  application  to  the  present  was  made.    In  that  case 
there  was  a  plea  of  not  guilty,  and  it  appeared  clearly  that  the  defendants 
acted  under  the  order  of  Hill ;  but  the  Court  said,  **  In  ejectment  the  tenant 
In  possession  must  be  sued,  and  the  Court  will  not  permit  a  person  to  put  a 
mere  pauper  into  possession  merely  to  evade  the  costs.     Here  Hill  might 
have  been  sued  as  a  trespasser  either  jointly  or  singly,  and  if  be  had  beea 
sued  singly  the  now  defendants  might  have  been  called  as  witnesses.     It  is 
said  that  the  plaintiff*  did  not  know  that  Hill  was  the  substantial  defendant 
Parties  should  take  K:are  before,  and  when  they  sue,  to  ascertain  who  is  the 
substantial  defendant*'     So  far  the  reasons  given  by  the  Court  do  not  apply 
Io  the  present  case,  for  here  it  does  not  appear  that  the  plaintiff  knew  that 
he  could  have  sued  the  Duke  of  Nevcccutle  until  ailer  he  commenced  his 
action  ;  therefore  so  far  Lord  Tenterden* s  reasons  do  not  apply.   But  he  goes 
on,  ^  If  the  Court  were  to  grant  this  rule,  the  application  to  subject  to  costs 
persons  who  were  not  parties  to  the  record  would  be  very  frequent"     That 
argument  does  apply  to  this  case.     Mr.  Chilton  distinguished  the  case  of 
Berkeley  v.  Dimery^  inasmuch  as  there  it  did  not  appear  on  the  record  that 
Hill  was  the  real  defendant,  but  I  think  that  does  not  make  any  difference. 
It  cannot  be  said  that  because  a  defendant  justifies  under  a  third  person  that 
his  so  doing  gives  the  Court  any  authority  over  that  third  person.    That  posi- 
tion however  was  not  contended  for  in  this  case.     If  the  Court  could  grant 
this  rule  at  all,  it  must  be  on  the  particular  facts  of  the  case.     If  a  person 
were  sued,  and  another  came  to  his  aid,  and  really  defended  the  action,  the 
Court  would  interfere,  if  at  all,  on  that  principle.   Now  I  can  find  no  reported 
case  in  which  that  principle  has  been  acted  on.    I  remember  two  cases  where 

(c)  10  Bam.  &  Cress.  110. 
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the  attempt  was  made,  and  rules  nUi  granted.     In  one  a  rule  was  granted      ^^'^  Court, 
to  shew  cause  why  the  party  who  really  defended  an  action  should  not  pay  the  9, 

costs ;  the  case  stood  over  for  a  long  time*  and  was  never  ultimately  argued.  Evani. 
The  other  case  was  a  case  in  the  Court  of  Exchequer  against  Sir  Charles 
Morgcm,  When  the  rule  came  on  for  argument,  the  Court  disclaimed  any 
authority  to  g^rant  the  rule ;  hut  the  matter  was  at  length  referred  to  the  judge 
who  tried  the  cause*  Those  cases,  as  far  as  they  go,  show  that  the  Court  has 
not  the  power  now  contended  for,  and  I  do  not  therefore  like  to  grant  even  a 
rule  nisi.  Here  the  Duke  of  Newcattie  could  not  have  heen  substituted  on 
this  record  as  the  defendant  unless  the  Court  could  have  done  so  on  motion, 
and  I  do  not  see  any  way  in  which  he  could  have  been  so  substituted.  There- 
fore, under  the  circumstances,  as  I  do  not  see  how  the  Court  could  exercise 
any  jurisdiction  over  a  person  who  is  not  party  on  the  record,  nor  could  in 
any  way  be  made  party  to  the  record,  and  as  the  inconvenience  referred  to  by 
Lord  TetUerden  would  arise  from  granting  this  rule,  it  must  in  consequence 
be  refused. 

Rule  refused. 


Hodgson  v.  Towning. 

RULE  having  been  obtained  to  shew  cause  why  the  defendant  who  had  a^t  on  a  mta, 

been  arrested  on  a  ca  ia  should  not  be  discharged  out  of  custody,  on  the  p(l^"iy?4l!k, 

ground  that  the  officer  had  broken  open  the  outer  door  of  the  defendant's  HSlir  ule^c!!^ 

house  when  he  made  the  caption, —  wiUducharRethe 


A 


N,  A.  Clarke  shewed  cause. — Supposing  the  fact  is  made  out  on  the  affida- 
fits  that  the  officer  did  improperly  break  open  the  outer  door,  yet  that  is  not  a 
groand  for  discharging  the  defendant  out  of  custody.  This  question  was 
raised  in  the  case  of  Lee  v.  GanMel  (a),  but  not  decided.  Lloyd  v.  Sandi- 
lamd»  (6)  was  a  case  where  the  defendant  was  arrested  on  mesne  process, 
bat  this  point  was  not  raised.    The  defendant  s  remedy  is  by  action  of 


deffiidant  out  of 
eoitody. 


WkiUkuTst^  contra. — ^The  common  practice  is  to  discharge  a  defendant  out 
of  coslod  J  when  the  officer  of  the  Court  has  acted  improperly  in  making  the 


P4TTSflOif,  J. — My  doubt  is  whether  the  Court  has  power  to  discharge  this 
defendant  That  power  was  doubted  in  Lee  v.  Gansel^  and  an  older  case  was 
then  cited,  where  it  was  held  that  the  taking  of  goods  on  a^ri  facias  was 
lawful,  although  the  outer  door  was  broken  open  to  effect  the  seizure.  How- 
ever, if  that  is  good  law,  it  does  not  follow  that  the  Court  will  not  discharge 
this  defendant  out  of  custody,  as  this  is  a  question  which  affects  the  liberty 
of  the  subject.  The  inclination  of  my  mind  is  to  think  that  this  remedy  may 
be  adopted,  but  I  shall  take  time  to  consider  the  subject. 

fFhiUhurst  then  cited  Yates  v.  Delamayne  (c),  where  the  Court  set  aside 
(a)  Covp.  1.  (6)  8  Tauot.  230.  (r)  Bac.  Abr.  Executiun,  N. 
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Saii  Cottrt.     &n  execution  levied  oii4he  defendant's  goods,  because  the  officer  had  forciUy 
S^^^^oN      broke  into  the  house,  whereupon — 

V, 

TowNiNo.  Patteson,  J. — I  think,  under  the  circumstances,  the  rule  must  be  made 

absolute. 

Rule  absolute,  with  costs. 


Booth  v.  Howard. 

^  ^'aithlto*'      T^HE  declaration  in  this  action  was  in  debilatus  cuiumpnt^  for  work  and 
^«xt  given  In  th«  labour  in  endeavouring  to  let  houses  for  the  defendant.     The  particulars 

*7tb  role  H.  T.  __  _  .•..  •••■••  /•  •  «» 

4  w.4.ad]iiitoau  of  demand  contained  items  amountmg  to  7/.  18^.  m  respect  of  premises  calied 
tinn  BUtad  in  the  the  White  Hart  Inn,  in  the  borough,  and  other  items,  amounting  to  8/.  9s,  6d.y 
''°'  in  respect  of  other  premises.    The  defendant  pleaded  payment  of  5/.  into 

lara  of  demand     ^ourt,  and  that  the  plaintiff  had  not  sustained  damages  beyond  that  amount, 
2idei«d 'uliml  ^^^'''^^^^ff  *^  ^^®  ^or™  given  in  the   17th  rule  as  to  pleadings,   H.T.  4 
pMtod  with  Um  W.  4.  (a)    ,There  was  no  plea  of  non  assumpsit.     The  plaintiff  replied  that 
tiiat  the  iteme      he  had  sustained  damages  beyond  the  amount  of  5/.,  on  which  issue  was 
•ranotadLit^  joined.    At  the  trial  of  the  cause  before  the  Secondary,  the  defendant's 
counsel  offered  evidence  to  show  that  the  latter  items  claimed  in  the  particu- 
lars of  demand,  amounting  to  8/.  9s.  6d,^  were  for  business  done,  not  for  the 
defendant,  but  for  her  mother,  and  that  the  houses  for  which  that  part  of  the 
business  was  done  belonged  to  her  mother.    The  plaintiff's  counsel  objected, 
that  by  the  payment  of  money  into  Court,  the  whole  cause  of  action  was  ad- 
mitted, and  that  therefore  the  defendant  could  not  contest  her  liability,  but 
only  the  unreasonableness  of  the  charges.     The  Secondary  overruled  the  ob- 
jection, and  the  evidence  was  admitted.   The  jury  then  found  that  the  plaintiff 
had  not  sustained  damages  beyond  the  5/.  paid  into  Court.     A  rule  having 
](>een  obtained  calling  on  the  defendant  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had, — 

Addison  shewed  cause. — If  this  case  had  occurred  before  the  late  rule  of 
Court,  the  case  of  Seaion  v.  Benedict  (b)  would  have  been  conclusive.  The 
law  on  the  subject  is  not  now  altered,  but  still  it  may  be  perhaps  a  question 
how  far  the  rule  of  H.  T.  4  W.  4.  does  alter  it.  Had  this  been  an  action  of 
debt  instead  of  assumpsit^  there  could  have  been  no  doubt  that  by  the  form 
given  in  the  rule  the  contract  stated  in  the  declaration  beyond  Uie  amount 
paid  into  Court  would  have  been  denied,  and  it  is  not  conceivable  that  the 
rule  was  intended  to  have  a  different  effect  in  actions  of  assumpsit.  The 
latter  part  of  the  plea  expressly  puts  in  issue  the  whole  cause  of  action  beyond 
the  amount  paid  into  Court.  But  even  supposing  the  plea  admits  the  whole 
cause  of  action,  the  declaration  being  a  general  indebitatus  count,  it  cannot 
be  said  that  every  item  of  the  claim  is  admitted,  unless  it  can  be  shown  that 
the  particulars  of  demand  are  to  be  considered  as  incorporated  with  the  decla- 
ration.   The  case  of  Meager  v.  Smith  (c)  is  an  authority  against  such  a 

(a)  2  Dowl.  P.  C.  320.  (b)  5  Bing.  28.    2  Moore  &  P.  66. 

(c)  4  Barn.  &  Adol.  673. 
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positiOQ.    Jimet  v.  B/tad  (d)  also  shows  that  the  evidence  given  in  this  case 
WES  admissible. 

James ^  amtra, — Had  the  action  been  in  debt,  the  form  given  in  the  rule 
would  not  have  had  the  effect  contended  for,  as  the  form  is  that  the  defendant 
is  not  indebted  to  a  greater  amount,  whereas  the  form  given  in  actions  of  debt 
for  denying  the  whole  cause  of  action  is  that  the  defendant  never  was  in- 
debted (e).  The  count  here,  though  a  general  count  in  indebitatus  assumpsit^ 
may  yet  be  considered  as  a  special  count,  as  it  states  a  certain  sum  is  due  for 
work  and  labour  in  letting  houses.  By  the  pajrment  into  Court  the  whole 
contract  for  letting  houses  is  admitted,  and  as  the  items  claimed  all  relate  to 
such  a  contract,  the  business  done  on  every  item  therefore  is  admitted  to  have 
been  contracted  for.  It  only  remains  for  the  defendant  to  dispute  the  reason- 
ibleness  of  the  charges.  The  cases  of  Ravenscroft  v.  Wise  (/)  and  Lechmere 
?.  Fletcher  (g)  support  this  view  of  the  case.  The  judgment  of  Lord  Abinger 
m  the  case  of  Jourdmn  v.  Johnson  (Ji)  is  also  in  some  degree  to  the  same 
effect  Since  the  case  of  Coates  v.  Stevens  (0  the  practice  has  been  to  plead 
the  {^a  of  non  assumpsit  together  with  the  plea  of  payment  into  Court, 
where  the  defendant  has  intended  to  dispute  the  causes  of  action  beyond  the 
amount  paid  into  Court. 

Pattsson,  J. — I  think  the  question  turns  entirely  on  the  point  whether  the 
particulars  cf  demand  are  to  be  considered  as  incorporated  with  the  declara- 
tion, and  I  shall  take  time  to  consider  the  case. 

Cur.  adv.  vulL 

Pattbson,  J. — ^Aflerwards  (January  81st)  gave  judgment.  This  was  an 
action  of  indtbUatus  assumpsit  for  work  and  labour  in  endeavouring  to  let 
certain  premises  of  the  defendant.  The  particulars  of  demand  contained 
charges  amounting  to  11. 18«.  in  respect  of  premises  called  the  White  Hart 
Inn,  in  the  borough,  also  other  chaiges,  amounting  to  8/.  9«.  6d.,  respecting 
other  premises  in  Cannon-street  and  King  William-street  The  defendant 
pleaded  payment  into  Court  of  5/.,  and  that  plaintiff  had  sustained  no  damages 
beyond  that  snm  in  respect  of  the  causes  of  action  mentioned  in  the  declara^ 
tioa«  At  the  trial  the  plaintiff  established  a  demand  in  respect  of  the  pre* 
miaes  in  the  borough,  and  the  jury  thought  the  5^  paid  into  Court  sufficient 
to  talisfy  such  demand.  The  plaintiff  also  made  out  a  prtnid  facte  case  as 
to  the  other  premises.  The  defendant  contended  that  she  was  at  liberty  to 
4iew  as  to  those  other  premises  that  they  belonged  to  another  person,  by 
whom  the  plaintiff  was  employed,  and  that  she  was  not  liable  in  respect  of 
tfaem.  The  plaintiff  contended  that  the  defendant  by  her  plea  admitted  her 
liability  as  to  every  item  in  the  particulars,  and  put  herself  entirely  on  the 
question  how  much  was  due  on  each  item.  The  case  has  been  argued  here 
upon  the  analogy  of  the  old  practice  of  payment  into  Court  under  a  rule,  but 
it  appears  to  me  that  such  analogy  will  not  hold,  because,  according  to  that 


Bail  Court. 
Booth 

V. 

Howard. 


(i)  1  Nev.  ft  Per.  19. 
(e)  Rcff.  H.  T.  4  W.  4.  2  Dowl.  P.  C.  324 
(/)  1  Cramp.   H«  ft  Rm.  2U3.    2  Dowl. 
P.C.  676. 


(a)  1  Cromp.  &  Mees.  623. 

(A)  1  Gale.  312.  4  Dowl.  P.C.  534.    5  Tyr 

524. 
(i)  1  Gale.  75.    3  Dowl.  P.  C.  784. 


Howard. 


56  TERM  REPORTS  in  tri  KINO'S  BENCH. 

Bmi  Ontrt.     practice,  there  was  always  a  plea  of  the  general  issue,  which  directly  put  in 
^^^^        issue  the  liahility  of  the  defendant  ultra  the  money  paid  into  Court.     It  has 
V*  also  heen  argrued  upon  the  language  of  the  plea  of  payment  into  Court,  both 

in  indebUatut  cusumpsit  and  in  debt,  showing,  as  it  is  urged,  that  the  plea 
puts  in  issue  the  amount  of  the  demand  only,  admitting  the  liability  of  the 
defendant  in  all  respects.  I  am  of  opinion  that  this  is  so,  and  that  all  the 
causes  of  action  stated  in  the  declaration  are  admitted  by  this  plea.  Still  the 
question  remains,  what  are  the  causes  of  action  stated  in  the  declaratioo  ? 
Now  the  declaration,  being  quite  general  in  its  form,  may  embrace  many 
causes  of  action,  or  may  be  confined  to  one;  and  the  plea  having  reference 
to  so  general  a  form,  cannot  be  fairly  taken  to  admit  more  than  that  the  de- 
fendant is  indebted,  on  some  cause  of  action  coming  within  the  description  in 
the  declaration,  to  the  extent  of  the  money  paid  into  Court  Even  upon  a 
judgment  by  default  nothing  more  would  be  admitted.  But  if  the  particulars 
of  demand  be  considered  as  incorporated  in  the  declaration,  all  the  contracts 
stated  in  those  particulare  will  undoubtedly  be  admitted  by  the  plea ;  and  if 
the  liability  of  the  defendant  on  any  of  them  be  intended  to  be  disputed, 
some  other  plea  must  be  resorted  to.  Both  the  sense  and  language  of  this 
plea  would  in  such  case  confine  the  question  in  dispute  to  the  amount  only 
which  the  plaintiff  is  entitled  to  recover  upon  admitted  contracts. 

I  have  had  considerable  doubt  upon  the  point,  but  have  at  length  arrived  at 
the  conclusion,  that  particulare  of  demand  are  not  to  be  considered  as  incorpo- 
rated in  the  declaration.  They  are  intended  for  the  benefit  and  information  of 
the  defendant,  and  although  the  defendant  might  in  this  case  have  pleaded  as 
to  8/.  9s.  the  general  issue,  as  to  the  residue  of  the  demand,  paymentof  5/.  into 
Court,  and  would,  I  think,  have  taken  a  better  couree  if  she  had  so  pleaded, 
yet  I  am  not  prepared  to  say  that  she  was  bound  to  do  so.  So  far  as  the 
pleadings  are  concerned,  I  think  that  she  was  not  obliged  to  look  out  of  the 
record,  and  as  the  declaration  is  in  its  language  general,  she  was  at  liberty 
to  treat  it  as  embracing  only  that  contract  which  she  chose  to  admit,  though 
she  could  not  thereby  preclude  the  plaintiff  from  establishing  any  other  con- 
tracts, of  the  existence  of  which,  on  the  whole  of  the  evidence,  the  jury  might 
be  satisfied,  and  which  would  range  themselves  under  the  general  woids  of  th 
declaration.  I  have  not  been  able  to  find  any  direct  authority  on  the  point, 
but  the  judgment  of  Littledale^  J.  in  Meager  v.  Smith  is  strong  to  show  thai 
the  particulare  are  not  of  necessity  to  be  taken  as  part  of  the  declaration  and 
the  practice  in  cases  of  judgment  by  default  points  the  same  way. 

I  should  add,  that  even  if  the  plea  did  admit  that  something  was  due  on 
each  item  in  the  particulare,  still,  as  the  plaintiff  must  make  out  by  evidence 
how  much  was  due,  and  the  defendant  might  adduce  evidence  in  answer  the 
jury  might  l>e  satisfied  by  such  evidence  and  give  only  nominal  damages; 
but  if  they  were  bound  to  give  even  !«.,  the  verdict  would  have  been  for  the 
plaintiff,  and  it  is  therefore  necessary  to  determine  the  principal  question. 
Upon  the  whole,  I  am  of  opinion  that  the  evidence  on  the  part  of  the  de- 
fendant was  properly  admitted,  and  that  the  present  rule  for  a  new  trial  must 
be  discharged. 

Rule  discharged. 
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Baii  Qmrt. 

Morton  v.  Burn  and  Another. 

T^HIS  cause  was  tried  at  the  sittings  after  last  term,  and  a  verdict  was  found  speedy  execnUon 

for  the  plaintiff  and  speedy  execution  was  awarded  under  the  stat.  1  W.  4,  awarded  under 

c7.     The  defendant  Immediately  paid  the  deht  and  costs  before  execution  e.  7,  and  the  '  ' 

issued.     This  term  a  rule  nisi  had  been  obtained  to  arrest  the  judgment.     A  Ster'wf^thT'' 

role  haTiDg  been  obtained  to  show  cause  why  the  plaintiff  should  not  pay  the  2d  a^l«  t^ 

<lebt  and  costs  into  Court  to  abide  the  decision  of  the  Court  on  the  rule  for  vwithejiidg. 

vresong  the  judgment, —  that  the  court 

had  no  power  to 
make  the  plaintiff 

W.  ff.  Watson  shewed  canse  in  the  first  instance.— This  application  is  KSL o^m^i 
made  under  the  authority  given  to  the  Court  by  the  stat.  1  W.  4,  c.  7,  s.  4.  SJ^teSmat- 
That  enactment,  however,  does  not  give  the  Court  this  power.    In  the  pre-  ingthe judgment. 
seat  case  the  money  has  been  already  paid  over,  and  therefore  the  execution 
cannot  be  stayed,  nor  can  the  Court  restore  the  money  to  the  defendant,  as  it 
does  not  yet  appear  that  he  is  entitled  to  have  it.     All  the  cases  where  any 
similar  application  has  been  granted  have  been  where  it  has  been  as  a  con- 
dition for  some  indulgence  prayed  for. 

Edwardsy  contra. — ^This  power  is  clearly  given  to  the  Court  by  the  1  W.  4, 
c7,  s.  4.  The  latter  words  of  that  section,  **  or  otherwise,  as  the  Court  may 
tlmik  fit  to  direct,''  are  put  in  the  disjunctive,  and  if  this  rule  is  not  granted 
the  intention  of  the  act  will  be  defeated. 

Cur,  adv.  vult. 

PATTCSOif,  J.,  aderwards  (January  27)  gave  judgment. — I  think,  afler 
audi  consideration  of  this  subject,  I  have  no  power  to  grant  such  a  rule  as 
that  DOW  prayed  for  under  the  words  of  the  act  1  W.  4,  c.  7,  s.  4.  That  act 
only  enacts  that  the  Court  may  order  ^'  execution  to  be  stayed  or  set  aside,  &c. 
as  justice  may  appear  to  require,  and  thereupon  the  party  affected  by  such  writ 
of  execution  shall  be  restored  to  all  that  he  may  have  lost  thereby,  in  such 
manner  as  upon  the  reversal  of  a  judgment  by  writ  of  error  or  otherwise,  as 
the  Court  may  think  fit  to  direct  :**  that  is,  he  may  be  otherwise  restored  as 
the  Court  may  direct  But  here  the  defendant  could  not  be  restored,  as  it 
does  not  yet  appear  he  is  entitled  to  have  the  money  that  he  has  paid.  I  have 
been  anxious  to  see  if  I  could  gprant  the  rule  by  the  general  practice  of  the 
Court,  independent  of  that  act.  Now  the  practice  has  been  that  a  writ  of 
error  should  act  as  a  supersedeas  of  execution,  and  if  it  issues  afler  execution 
israea,  hut  before  a  levy  is  made,  the  practice  of  the  Court  has  also  been  to 
stay  the  execution.  But  I  find,  if  the  execution  has  been  executed  and  the 
money  has  been  paid  over,  the  Court  will  not  interfere,  but  will  leave  the 
party  to  his  remedy  by  writ  of  restitution.  I  doubt,  therefore,  the  Court  has 
Dot  this  power,  and  because  it  would  be  quoted  as  a  precedent  if  I  were  to 
grant  this  rule,  and  because  I  do  not  see  why  it  would  not  equally  apply  to  all 
I  must,  in  consequence,  refuse  this  rule. 

Rule  refused. 
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BmiiComH, 


Foster,  qui  tarn,  v.  Roundal,  Sheriff  of  Yorkshire. 


TteCowtn- 
toaakca 


iJrirtMrfai  a  firf 


AN  action  had  been  brought  by  Dunccmbe^  in  which  he  recovered  jud^ 
ment,  and  ^  fieri  facuu  issued,  which  was  delivered  by  Yeats,  Duncombe^t 
■wbowMft   attorney,  to  the  sheriflTs  officer.  Laming,  to  execute.  Laming  accounted  with 
myiatioM    Yeais  for  what  he  had  levied,  when  the  latter  objected  to  the  poundage  bein^ 
too  high;    Laming  then  struck  off  what  was  oljected   to.    The  present 
plaintiff  was  a  clerk  in  YeaUf  office,  and  commenced  this  qui  tarn  action 
against  the  sheriff  for  extortion  in  the  above-mentioned  transaction.    An 
action  was  also  commenced  in  the  name  of  Duncombe  as  the  party  aggriered, 
and  also  a  third  action  for  extortion  in  the  same  transaction. 


toiadM- 


W.  H.  fFatsan  having  obtained  a  rule  nisi  to  stay  the  proceedings  in  the 
action  commenced  in  the  name  of  DunoombCj  because  it  was  instituted  by  Yeats 
without  Duncombe* s  authority,  next  moved  to  stay  the  proceedings  in  this  cause 
until  security  was  given  for  the  costs.  He  submitted  that  it  was  a  clear  case  of 
vexation,  that  there  was  no  ground  for  the  charge  of  extortion,  that  the  actioDS 
were  merely  the  actions  of  the  attorney  Yeats,  that  the  nominal  plaintiff  was 
a  mere  pauper,  and  that  under  those  circumstances  the  Court  would  grant  the 
rule. 

Patteson,  J.-~I  never  heard  of  security  for  costs  being  given  merely  oa 
the  ground  that  the  plaintiff  was  a  pauper.  There  was  a  case  moved  in  this 
Court  before  me  where  security  for  costs  was  demanded  in  a  qui  lam  actioni 
on  the  ground  of  the  defendant  being  a  pauper.  I  spoke  to  the  other  judges, 
and  we  thought  it  could  not  be  compelled,  and  the  rule  was  refused. 

Rule  refused,  (a) 

(a)  Gregory,  q.  t.  v.  ElvidfTe,  2  Dowl.      Blade.  27,  are  to  the  same  e£^t 
P.  C.  259,  and  Field,  q.  /.  r.  Carron,  2  H. 


Downing  v.  Jennings  and  Another. 


Jlmleforjudg- 
inant.  as  in  caM 
of  Donsoit,  in  aa 
•etion  where 
Uiere  were  two 
defeodanU,  waa 
drawn  op  aa  if 
there  waa  only 
one  defendant: 
HM,  an  error 
which  onghtto  be 


T^HIS  was  a  rule  for  judgment  as  in  case  of  nonsuit,  and  in  drawing  up  the 
rule  the  officer  of  the  Court  had  omitted  to  add  the  letter  '  s'  to  the  word 
*  defendant'  in  the  printed  form  of  the  rule,  so  that  the  rule  stood  in  the  form 
^*  why  judgment  should  not  be  given  for  the  defendant,  as  in  case  of  non- 
suit,** &c. 

Archbold,  on  shewing  cause,  objected  that,  there  being  two  defendants,  the 
rule  was  bad,  as  a  rule  for  judgment  as  in  case  of  nonsuit,  could  not  be  had 
for  one  only  of  several  defendants.  He  offered  to  waive  the  objection,  and 
give  a  peremptory  undertaking  for  the  sittings  after  Easter  Term. 


Hon.  J.  C  Talbot  contended  he  was  entitled  to  a  peremptory  undertaking 
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D  try  the  cause  at  the  sittrngs  after  the  present  term,  and  that  the  omission  of     Boii  Couri. 
he  letter  '  s'  was  immaterial,  as  it  could  not  have  misled  the  plaintiff.  Dowicmo 

Pattbson,  J. — I  think  it  would  be  better  that  the  defendants  should  accept     ^Anotherr" 
the  ofier  made,  as  in  strictness  I  think  application  should  be  made  to  amend 
the  rule.     That  may  be  done,  as  the  mistake  was  the  act  of  the  officer  of  the 
Court 

Hon.  J.  C.  Talbot  then  elected  to  have  a  new  rule. 


Ece  parte  Morris. 

THE  applicant,  Mathias  Morris^  had  been  taken  before  a  ma^strate  on  a  Aehargawasprt* 

charge  of  obtaining  a  bond  from  an  elderly  lady,  Hester  Morris,  under  grand  joryftir 

fiJse  pretences.     The  magistrate  took  possession  of  the  bond,  and  bound  the  under^fSM  pre- 

pirties  over  to  prosecute.     A  bill  was  accordingly  preferred  before  the  grand  wuTi*tfTOiSd. 

jttiy,  hut  was  ignored.     The  magistrate  gave  the  bond  to  the  constable  to  ^Ji^  fo^^**" 

produce  before  the  grand  jury,  and  after  the  bill  was  ignored  M.  Morris  ap-  Pf[*2"h2'b2^ 

plied  to  the  constable  for  it.     He  refused  to  g^ve  it  up  until  he  had  spoken  to  ftom  thecontu- 

the  attorney  for  the  prosecutor  Hester  Morris.     On  being  again  applied  to,  pi&^  befora 

the  constable  said  he  had  given  it  up  to  the  attorney  on  an  indemnity  being  ^S^^^S^. 

giien  to  him.     The  attorney  then  handed  it  over  to  his  client,  Hester  Morris.  ^"J^JJ^^  to 

A  role  having  been  granted  by  Littledale^  J.,  in  Michaelmas  Term,  calling  on  f*lJ"  Ji'wtiVjS' 

the  attorney  to  shew  cause  why  he  should  not  deliver  up  the  bond  to  M.Mor^  on  th«  attorneys 

ftf  or  his  attorney, —  Um  obUgM. 

Ckilion  now  shewed  cause. — This  is  an  attempt  to  extend  the  summary 
jorisdiction  of  the  Court  over  an  attorney  beyond  anything  that  has  yet  been 
done.  The  Court  in  the  case  of  Aitkin  (a)  exercised  a  greater  power  than 
bad  ever  before  been  exercised,  but  the  present  case  does  not  come  within  the 
principle  of  that  decision.  In  that  case  the  application  was  by  a  party  who 
bad  employed  the  attorney  in  his  character  of  attorney,  and  the  Coivt  granted 
the  application.  But  in  the  case  of  Fenton  (b)  the  Court  expressly  refused  to 
nercise  any  summary  jurisdiction  over  an  attorney  when  the  application  was 
made  by  a  third  party,  and  not  by  the  client.  The  present  case  is  an  applica- 
iioD  by  a  third  party,  who  never  employed  the  attorney.  The  judgment  of 
LiiiUdak^  J.,  in  ex  parte  Smarte  (c)  is  also  very  strong  to  shew  that  the  Court 
win  not  exercise  the  power  now  asked  for  at  the  instance  of  a  person  who  is 
act  the  client  of  the  attorney. 

J.  front,  canircL — ^The  rule  laid  down  on  the  other  side,  that  the  Court  will 
oalj  exercise  the  power  now  asked  for,  in  cases  where  there  has  been  the  rela- 
tion of  attorney  and  client  between  the  parties,  is  too  limited.  The  Court 
vill  also  exercise  its  power  to  prevent  misconduct  on  the  part  of  attorneys, 
vilhont  reference  to  the  relation  of  client  and  attorney  having  subsisted. 

(«)  4  Bwn.  ft  Aid.  47.  404.    5  Nev.  &  Mm.  239. 

(»  1  Har.  ft  WoL  310.    3  Adol.  ft  £1.  (c)  1  Hv.  ft  Wol.  526. 
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Btmi  Comrt.     The  cases  dted  on  the  other  side  are  a  dass  of  cases  independent  of  the 

Kx  p«rte       present  application.     In  this  case  it  is  quite  clear  the  attorney  was  acting  in 

Mu&ftig.       Ills  character  of  an  attorney,  and  the  Court  will  not  countenance  conduct  like 

the  present,  where  an  attorney  has  g^  poasessiony  by  means  of  giving  an  in* 

demnity.  of  an  instmment  which  may  be  adverse  to  his  client's  interests. 

Pattbson,  J. — I  should  like  to  speak  to  my  brother  Littledalty  who  granted 
thb  rule,  although  my  present  impression  is  against  the  application.  There 
is  no  doubt  but  that  the  Court  has  the  jurisdiction  over  attorneys  now  con- 
tended for,  but  then  it  is  in  another  shape.  One  class  of  cases  is,  where  the 
relation  of  attorney  and  client  has  subsisted,  in  which  class  the  case  of  at 
parte  Aitkin  occurred.  The  other  class  of  cases  is  where  a  sort  of  criminal 
application  is  made  to  the  Court  to  compel  an  attorney  to  answer  the  matters 
of  an  affidavit.  It  is  in  that  class  that  the  Court  exercises  the  jurisdictioD 
now  contended  for. 

Cur.  adv.  vuU. 

Patteson,  J.,  on  a  subsequent  duy  (January  27)  said, — ^I  have  seen  my 
brother  LittUdale^  and  he  thinks  the  rule  cannot  be  sustained.  It  must  there- 
ibre  be  discharged. 

Rule  discharged. 


The  Kino  t;.  Lewis  and  Others. 

CeriiarmH  gnuiu  ^HIS  was  an  application  to  remove  two  presentments  before  the  Commts- 
^^SSI^tbom         sioners  of  Sewers  for  the  county  of  Monmouth  for  non- repair  of  a  sea 

mb^onf*  of™  ^^^^  ^y  *^®  defendants,  ratione  tenurce.    The  defence  was,  that  the  wall  was 

^^'•n  {n  *  52?  in  good  repair,  but  had  been  washed  away  by  an  extraordinary  high  tide,  caused 

man  oonfessed  he  by  a  hunicane.    The  chairman  of  the  Commissioners,  when  charging  the 

th^Uwappii^  grand  jury,  was  asked  to  state  to  them  what  was  the  law  on  the  subject,  when 

ble  to  the  ca«e.  g^  ^ ^  ^^  ^^  Unable  tO  do  SO. 


The  Attorney-General  moved  for  the  certiorari  on  the  ground  of  the  igno- 
rance of  the  chairman  as  to  the  law  applicable  to  the  case ;  and  also  because 
it  was  expected  difficult  points  of  law  would  arise  at  the  trial ;  and  because  it 
was  desirable  to  have  a  special  jury. 

Maule  shewed  cause,  and  contended  that  it  was  not  necessary  the  chair- 
man should  have  stated  the  law  to  the  grand  jury  on  charging  them ;  and 
that  on  the  defence  made,  only  two  simple  matters  of  fact  would  arise  at  the 
trial,  namely,  whether  the  sea  wall  was  in  good  repair  previously,  and  whether 
it  was  an  extraordinary  tide  that  destroyed  it 

The  Attorney-General^  contra^  was  stopped  by  the  Court. 

Patteson,  J. — It  appears  that  the  gentleman  who  was  chairman  of  the 
Commissioners  at  the  time  of  the  grand  jury  being  charged,  confessed  him- 
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iclf  ignorant  of  the  law  applicable  to  the  case.     The  same  gentleman  may     BailCourt. 
preside  when  it  comes  on  for  trial,  and  he  is  clearly  utterly  incompetent  to     The  Kino 
try  the  case.  I  do  not  think  that  it  is  unnecessary  to  say  any  thing  to  the  grand        .  ^^^^ 
jary  as  to  the  law  of  a  case  of  which  they  are  to  have  the  finding,  as  in  that     and  others. 
iray  a  presentment  might  be  found  directly  against  the  law.    Therefore  on 
this  part  of  the  case  alone,  namely,  the  acknowledged  want  of  acquaintance 
with  the  law  on  the  subject,  this  rule  must  be  made  absolute. 

Rule  absolute. 


Reed  t;.  Spiers. 

'THIS  was  a  rule  calling  on  the  plaintiff's  attorney  to  shew  cause  why  an  JJSJ^^'^JJ^S. 

attachment  should  not  issue  against  him  for  non-payment  of  money,  pur-  Jf^l^jjjf^^  ^ 

mnt  to  a  rule  of  Court,  and  the  Master's  o/^a^ur  thereon.    It  appeared  be  arrested  on  it. 

thrt  A  fiat  bad  been  issued  ag^nst  the  attorney,  and  that  he  had  surrendered,  nn^rezraina'^* 

aad  had  received  the  protection  of  the  Commissioner  under  the  stat  6  G.  4,  jn  ba^J^pusy!* 
c  16,  a.  117.    The  forty-two  days'  extent  of  that  protection  had  not  expired. 

Bail  shewed  cause  against  the  attachment,  and  contended,  that  as  it  was 
dear  from  the  cases  of  ex  parte  Parker  (a)  and  ex  parte  Jeyes  {hi)  that  the 
tttomey  oould  not  be  arrested  on  the  attachment,  the  Court  would  not,  under 
Rich  circumstances,  issue  the  attachment  at  all. 

Amoldj  coft/rd,  contended  that,  in  the  event  of  the  attorney  not  obtaining 
lis  certificate  under  the  Jlat^  the  party  on  whose  account  the  attachment  was 
Mwcd  for  would  have  a  priority.  It  was  therefore  necessary  for  the  party 
that  this  attachment  should  issue,  though  he  could  not  at  present  arrest  the 
Utomey  on  it  If  he  was  arrested  he  might  be  discharged.  When  a  person 
ii  improperly  arrested  on  a  capias^  he  may,  ou  application  to  the  Court,  be  dis- 
charged ;  but  that  improper  arrest  is  no  ground  of  objection  to  the  capicu^ 
tad  in  the  case  of  Lewis  v.  Morland  (c)  it  was  held  that  an  attachment  for 
noQ'payment  of  money  was  in  the  nature  of  mesne  process.  Therefore  it  is 
DO  objection  to  the  issuing  of  this  attachment  that  the  attorney  cannot  be 
arrested  on  it 

Pattbson,  J. — I  think  the  party  is  entitled  to  have  this  attachment  issued, 
but  he  will  execute  it  at  his  own  peril. 


Rule  absolute. 


(a)  3  Vet.  jnn.  554.  (c)  2  Bam.  &  Aid.  56. 

(6)  3  Deae.  ft  Chit.  764. 
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Baii  Comri, 

Hunt  v.  Hunt. 

1.  If  there  are    f^HREE  actions  wcFc  referred  to  arbitration  by  order  of  wi«  prti/^,  a  ver- 

several  imum  InX  .  ^  * 

an  acdon  which  dict  being  taken  in  one  of  taem,  and  it  was  directed  that  the  costs  of  the 

arbitrator,  it  ii  respective  causes  should  abide  the  event  and  determination  of  the  a¥rard  upon 
Irwrrator*by*hSr  ^^^  respectively.  The  first  action  in  virhich  the  verdict  was  taken  was  by 
he  meaniThe*dI  Jefntma  HuTit  agaiust  Thofjuis  Hunt^  and  the  declaration  contained  a  count 
«*«to°oneach  ^u  ^  promissory  note,  a  count  for  goods  sold,  and  the  money  counts.  The 
withoattpeeifl-  '  defendant  pleaded,  1st,  7ion  assumpsit  as  to  all  the  declaration,  except  the  first 
Mch.  ^      count  and  the  sum  of  51/.  ISs.  9^c{.,  part  of  the  other  counts ;  2nd,  a  set-oflp 

2.Threeaetiont  BS  to  the  whoIe,  cxcept  the  sum  of  51/.  I3s,9i^d, ;  Srd,  as  to  the  51/.  IBs,  9^(2., 
refeIII3ui?*ihS  ^^^  ^e  promises  were  made  jointly  with  Batcheldor  Hunt.  On  these  pleas 
STTmI  of  nS^  ^ss'^s  ^^^  joined.  The  second  action  was  by  Martha  Hunt  against  the  same 
aawnnpait.  aetoir  Tkomos  Hunt  and  the  declaration  had  a  count  on  a  promissory  note,  a  oount 

and  non-Joinder)  r  .r  ' 

an  awud  merely  for  goods  sold,  and  the  money  counts.  To  these  the  defendant  pleaded,  Ist, 
waa  doa  to  the  noTi  ossumpstt  to  all,  cxccpt  the  first  count ;  and  2nd,  a  setoff  to  the  whole 
witiuratawui^ii^  declaration,  on  which  pleas  issues  were  joined.  The  third  action  was  by  both 
on^heiMaea.ia  j^^^^a  and  Martha  Hunt  against  ITumas  and  Batcheldor  Hunt^  and  the 
3  If  a  cause  b  ^^^^^^^^i^  Contained  the  money  counts.  Thomas  Hunt  pleaded  non  assump- 
referred  to  an  ai^  siU  and  Batcheldor  Bunt  suffered  judgment  by  default.  The  arbitrator  by 
of  which  are  to  his  award  ordered  that  each  action  should  cease  and  be  no  further  prosecuted, 
hecTnnotmxd'  &nd  also  found  that  in  the  first  action  84/.  lbs,  6d.  was  due  and  owing  from 
S2'iISr^*°   Thomas  Hunt  to  Jemima  Hunt ;  in  the  second,  that  229/.  13«.  6<f.  was  due 

and  ovnng  from  Thomas  Hunt  to  Martha  Hunt ;  and  in  the  third,  which  he 
described  as  the  joint  action  of  Jemima  and  Martha  Hunt  against  Thomas 
Hunt^  that  there  was  due  and  owing  16/.  19«.  lOd.  from  Thomas  Hunt  to 
Jemima  and  Martha  Hunt,  The  arbitrator  also  awarded  that  each  of  those 
sums  should  be  paid  by  the  parties  firom  whom  they  were  stated  to  be  due.  A 
rule  was  obtained  on  the  part  of  Thomas  Hunt  to  shew  cause  why  this  award 
should  not  be  set  aside,  for  the  following  reasons  amongst  others  :  that  the 
arbitrator  had  not  adjudicated  on  each  specific  issue,  especially  on  the  issue  on 
the  plea  in  abatement ;  and  that  the  award  was  ambiguous  and  uncertun  in 
directing  the  actions  to  be  discontinued. 

Martin  shewed  cause. — ^To  the  objection  that  the  arbitrator  has  not  adjudi- 
cated on  each  issue,  it  is  submitted  that  it  is  not  necessary  he  should  do  so,  if 
he  has  in  fact  substantially  decided  the  questions  in  dispute.  That  rule  is  laid 
down  in  the  cases  of  fFykes  v.  Shipton  (a)  and  Jackson  v.  Yates  (6).  In 
this  case  the  arbitrator  has  substantially  decided  all  the  questions  in  dispute* 
having  awarded  in  each  case  what  is  due  to  the  several  plaintiffs.  If  it  is  ob- 
jected that  the  arbitrator  should  have  decided  specifically  on  each  issue  with 
reference  to  the  costs,  the  case  of  Dibben  v.  the  Marquis  of  Anglesea  (c) 
shews  that  the  arbitrator  should  have  been  particularly  requested  to  decide 
each  issue  for  that  purpose,  and  it  does  not  appear  on  the  affidavits  that  that 
was  done.  Against  the  other  objection,  that  the  award  is  ambiguous  in  direct- 
ed) 3  Nev.  &  Man.  240.  (c)  2  Cromp.  &  Meei.  722.  10  Biag.  568, 
lb)  5  Bam.  &  Aid.  848. 
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1^  the  actions  to  be  discontinued,  the  cases  of  Blanchard  v.  Lilly  (d)  and 
*earse  v.  Pearse  (e)  are  conclusive  authorities. 

Smirke^  contra. — ^Tbc  first  objection  in  this  case  must  prevail,  because  the 
rbitrator  has  not  substantially  decided  the  questions  in  dispute.  How  can  it 
e  known  by  the  award  of  a  certain  sum  bein^  due  to  the  plaintiff  in  the  first 
dion  whether  the  defendant  is  entitled  to  a  verdict  on  the  pleas  of  non-joinder 
ad  of  setroff  ?  Then  again  as  to  the  joint  action  against  Thomas  and  Bat" 
heldor  Hunt  J  the  arbitrator  has  awarded  that  a  certain  sum  is  due  by  Thomas 
^unt,  and  takes  no  notice  of  Batcheldor.  How  can  it  be  known  whether 
his  is  due  firom  Thomas  alone,  or  from  Thomas  and  Batcheldor  jointly  ?  if  it 
s  due  from  the  former  alone,  then  the  plaintiff  was  not  entitled  to  a  verdict  in 
hat  action.  The  case  of  Dibben  v.  The  Marquis  of  Anglesea  is  not  an  autho- 
ity  for  the  other  side,  as  in  that  case  the  arbitrator  awarded  distinctly  as  to 
Jie  rights  of  each  party  to  the  reference.  Gyde  v.  Boucher  (/)  is  also  an 
uthority  against  this  award  being  good.  As  to  the  other  objection,  the  cases 
iTiVorriff  v.  Daniel  (g ),  and  Jn  re  Leeming  (^),  shew,  that  where  the  costs 
afthe  cause  are  to  abide  the  event,  if  the  arbitrator  awards  that  the  action 
riMNild  be  no  further  prosecuted,  the  award  will  be  bad,  as  there  is  no  certain 
event  by  which  the  costs  can  be  taxed. 


Baii  Omrt. 

Hunt 
o. 

HUMT. 


Cur.  adv.  vutt. 


Pattsson,  J.,  aflerwards  (Jan.  31)  gave  judgment.  In  this  case  several 
ibjedions  were  taken  to  the  award,  but  as  my  judgment  turns  on  one  only, 
[  do  not  think  it  necessary  to  notice  the  others. 

lliree  causes  were  referred  by  order  of  nisi  priusj  a  rerdfct  being  taken  in 
me,  and  it  was  directed  that  the  costs  of  the  respective  causes  should  abide  the 
9tmt  and  determination  of  the  said  award  upon  each  respectively.  In  the 
irst  action  Jemima  Hunt  was  plaintiff,  and  Thomas  Hunt  defendant ;  the 
ieclaration  was  on  a  promissory  note  and  money  counts.  The  defendant 
ileaded  as  to  all  but  the  first  count,  and  51/.  ISs.  9i^(£.,  part  of  the  other 
oonts,  ffton  assumpsit;  second,  as  to  all  but  51Z.  13^.  9}^d.  a  set-off;  third, 
s  to  51/.  13ff.  91^.  the  non-joinder  of  Batcheldor  Hunt  as  a  defendant,  issues 
rere  taken.  In  the  second  action  Martha  Hunt  was  plaintiff,  and  Thomas 
Ivsit  defendant ;  the  declaration  was  on  a  promissory  note,  and  the  money 
OttDta,  Pleasy  set-off,  and  non  asstwipsit  to  the  latter  counts,  and  issues 
•keo.  In  the  third  action,  Jemima  and  Martha  Hunt  were  plaintiffs,  and 
rkomaa  and  Batcheldor  Hunt  defendants.  The  declaration  was  on  the  money 
»Qnt8.  I%mnas  Hunt  pleaded  the  general  issue,  and  Batcheldor  Hunt  suf- 
md  judgment  by  default.  The  arbitrator  has  awarded  in  each  case  that  th^ 
iction  shaO  cease  and  be  no  further  prosecuted,  and  has  found  in  the  first 
W,  lb§,  6d.  to  be  due  to  Jemima  Hunt.  In  the  second,  229/.  ISs,  6d.  to  be 
be  to  Martha  Hunt.  In  the  third,  which  he  describes  as  an  action  by 
Fewuma  and  Martha  Hunt^  against  Thomas  Hunty  16/.  19«.  \0d,  to  be  due 
Irom  Thomas  Hunt  to  Jemima  and  Martha^  saying  nothing  about  Batcheldor 
Eiatj  though  he  directly  aflerwards  awards  that  the  action  by  Jemima  and 


(i)  9  EMt,  497. 

(0  9  Bam.  ft  Cress.  484. 

(/)  2  Hsr.  ft  Wol.  127.  5  DowL  P.  C.  127. 


C^)  10  Bing.  507. 

(A)  5  Baro.  &  Adol.  403. 
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Martha  against  Thoma$  and  BatckMar  Hunt  ahaO  oeaae,  and  be  no  fturther 
^!^  proaecoted.  Hie  objection  taken  i8»  that  the  arbitrator  has  not  adjudicated  on 
each  specific  issue,  and  that  he  was  bound  to  do  so,  because  the  costs  are  to 
abide  the  event  Again,  that  he  has  awarded  a  tfe<  proeetntt  in  each  action, 
which  is  in  effisct  exercising  a  dtscr^ion  as  to  the  costs,  because  it  prevents 
either  party  from  having  them,  there  being  no  legal  event  of  the  award, 
whereas  they  were  to  abide  the  legal  event.  It  was  answered  that  the  aibt- 
tiator  need  not  in  terms  adjudicate  on  each  issue ;  that  it  is  sufllicient  if  he  so 
express  himself  that  it  is  phun  how  he  means  the  verdict  or  decision  to  be.  I 
agree  to  that  answer,  which  is  certainly  the  rule  as  laid  down  in  several  cases, 
and  have  endeavoured  to  find,  from  the  language  of  this  award,  whether  it  was 
the  intention  of  the  arbitrator  that  a  verdict  should  be  entered  for  the  plaintiff 
in  each  case,  to  the  amount  of  the  sum  he  has  found  to  be  due.  I  am  not 
however  fully  satisfied  that  sudi  was  his  intention,  nor  can  I  tell  how  be 
meant  that  his  award  of  a  stet  procesms  should  operate ;  whether  to  prevent 
any  verdicts  being  entered,  or  any  judgments  on  such  verdicts.  In  either  way 
the  award  of  a  stet  processui  is  beyond  bis  authority,  because  it  either  prevents 
any  legal  event  of  his  award  as  to  the  actions,  or  prevents  the  legal  events,  if 
the  verdicts  can  be  so  called,  from  having  their  legal  operation.  An  arbi- 
trator cannot  in  any  case  award  a  stei  procestui^  except  when  he  has  power 
over  the  costs.  In  re  Leeming^  Norris  v.  Daniels^  Dibhen  v.  Jforgictf  of 
AngUsea^  which  last  case  was  really  decided  on  the  grounds  of  issues  becoming 
immaterial,  which  was  not  the  case  here.  But  I  thought  at  one  time  that 
this  award  of  a  siU  processus  prejudiced  the  plaintiffs  only,  and  that  they 
might  waive  the  prejudice  ;  however,  on  looking  fully  to  the  pleadings,  I  find 
that  not  to  be  so.  The  defendant  Thomas  Hunt  was  entitled  to  have  his  tosts 
if  his  set-off  was  proved,  or  if  his  plea  in  abatement  was  proved ;  and  still  more, 
in  the  joint  action  against  him  and  Batcheldor  Hunt^  if  the  money  found  to  be 
due  in  it  was  due  from  him,  Thomas^  only,  he  was  entitled  to  a  verdict  for  tbe 
misjoinder  of  Batcheldor ^  and  to  all  the  costs  of  that  action.  Now  the  arbi- 
trator has  omitted  Batcheldor's  name,  in  finding  the  sum  due  to  Jemima  and 
Af ar^Aa  jointly,  and  it  is  impossible  forme  to  supply  the  name, or  to  tell  at  all 
what  the  legal  event  as  to  that  action  is.  It  may  be,  therefore,  that  the  defend- 
ant is  really  prejudiced  by  this  award ;  at  any  rate  it  is  so  uncertain  whether  if 
the  arbitrator  had  specifically  adjudicated  on  each  issue,  he  would  not  have 
found  some  one  or  more  for  the  defendant,  that  I  cannot  say  that  the  preju- 
dice is  all  on  the  plaintiff's  side,  and  may  be  waived.  On  these  grounds,  viz. 
that  the  arbitrator  has  not  either  specifically  or  by  necessary  implication 
adjudicated  on  each  issue,  and  that  he  has  exceeded  his  authority  in  awarding 
a  stet  processus  in  each  case,  having  no  power  over  the  costs ;  I  feel  myself 
compelled  to  say  that  this  award  is  bad,  and  that  the  rule  for  setting  it  aside 
must  be  made  absolute. 

Rule  abaohite. 
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BuH  Court. 

Gripper  v.  Lord  Templemore. 

THIS  was  a  town  cause,  and  issue  was  joined  in  Trinity  Term  last.     In  Jod^entuin 
'  *  •'  case  of  nonsuit 

Michaelmas  Term  notice  of  trial  was  given  for  the  second  sitting^  in  the  cmnot  be  moved 
present  Term,  previous  to  which  notice  of  countermand  was  given.  term  that  defaait 

has  been  made, 
althoagh  iaeue 

F.  Robmstm  moved  for  judgment  as  in  case  of  nonsuit. — ^The  question  is,  JJ^^p^'SllSiy. 
whether  this  rule  can  be  moved  for  in  this  term,  it  being  the  same 
in  which  the  plaintiff  has  made  default  ?  In  Isaac  v.  Goodman  (a),  it 
was  decided  it  could  not  be  moved  for  in  the  same  term  in  which  issue  was 
joined,  and  default  made ;  and  in  Preedy  v.  Macfarlane  (6),  that  it  could  not 
be  moved  for  in  the  same  term  in  which  default  was  made,  issue  having  been 
joined  in  the  previous  term.  The  present  case  differed  from  those,-  as  issue 
was  joined  two  tenns  back.  If  the  present  rule  is  not  granted,  it  enables  a 
plaintiff  by  a  mere  trick  of  giving  a  notice  of  trial,  and  then  countermanding 
it,  to  compel  a  defendant  to  wait  until  a  fourth  term  before  he  can  obtain 
judgment,  as  in  case  of  nonsuit. 

Pattbson,  J. — The  decision  in  the  last  of  the  cases  cited  is  on  the  ground 
that  the  default  was  in  the  same  term,  not  on  the  ground  that  issue  was 
joined  one  term  only  previously.  That  decision  is  an  authority  against  this 
applicatioo. 

Rule  refused. 
(u)  2  DowL  P.  C.  34.  (b)  2  Dowl.  P.  C.  216. 

RoGERsoN  V.  Hare. 

T^HIS  vraa  an  action  on  a  bill  of  exchange  by  an  indorsee  against  an  in. 

doraer.  The  plaintiff,  who  was  holder  of  the  bill  when  it  was  dishonoured  Tbepiaintifl>ho 
bf  the  acceptor,  told  his  attorney  WUloHghby  to  give  notice  to  the  defendant  uu  ufexehaoge. 
i£  tbe  dishonour,  in  the  name  of  Baines^  who  had  indorsed  the  bill  to  the  to  give  notice  t? 
pbintiflt  Willoughhy  accordingly  wrote  to  the  defendant,  ^*  I  am  instructed  Ih^Mmeo?!!'^. 
bj  Mr.  Bmnes  to  give  you  noUce  &c.,*'  and  signed  the  letter  with  his  own  Jju  tiS^o'STbot 


It  was  objected,  at  the  trial  before  the  under-sheriff,  that  this  was  not  JjJiJl^orthirin- 
atood  notice.    This  objection  was  overruled,  and  a  verdict  was  found  for  the  doner:— H«/4f. 

^  that  tbie  was  a 

fiaintiil^  with  leave  for  the  defendant  to  move  the  Ck>urt  on  the  point.    The  good  notioe. 
jury  aho  fonnd  that  WUUmghby  had  no  authority  from  Baines  to  give  the 
notiee.     A  rule  having  been  obtained  to  shew  cause  why  tbe  verdict  should 
not  be  set  aside  and  a  nonsuit  entered, — 

KnotDie$  shewed  cause. — This  notice  would  have  been  a  good  notice  if 
Willougkby  bad  not  stated  by  whom  he  was  instructed,  and  the  addition  of 
thtt  statement  does  not  vitiate   it     The  case  of  Chapman  v.  Keane  (a) 

(a)  1  H«r.  ft  WoL  165.    3  Adol.  ft  El.  193. 
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Baii  Qmru  decides  that  a  notice  of  dishonour  by  any  party  to  a  bill  enures  for  the  bene6t 

KooBRfioN  of  all,  and  therefore,  whether  this  is  to  be  considered  as  a  notice  by  Bcdnesy 

V.  or  by  the  plaintifi>  it  is  a  good  notice. 


Ha&b. 


.  Manseli^  contrd, — ^This  notice  was  given  by  a  person  calling  himself  the 
agent  of  Baines.  It  appears  that  Baines  had  given  him  no  authority  what- 
ever to  give  that  notice,  and  consequently  it  becomes  the  mere  act  of  Wil- 
loughby  himself  Now  he  is  a  stranger  to  the  bill,  and  therefore  the  notice  is 
not  sufficient.  It  is  immaterial  whether  or  not  the  plaintiff  instmeted  WU- 
loughby  to  give  the  notice. 

Patteson,  J . — ^The  whole  of  this  question  is,  whether  WiUoughby  in  giv- 
ing a  notice  in  the  name  of  a  person  from  whom  he  had  no  authority,  and 
therefore,  it  not  being  a  notice  by  that  person,  is  to  be  considered  as  a  men 
stranger.  Now  herd  the  person  from  whom  he  had  authority  was  the  actual 
holder  of  the  bill;  it  is  true  WiUoughby  represented  himself  as  the  agent  of  a 
person  who  had  not  authorized  him  ;  but  I  think  the  case  is  within  the  prin- 
ciple of  the  case  of  Chapman  v.  Keane,  and  I  shall  not  disturb  the  verdict 

Rule  discharged. 


Doe,  dem.  Johns  &  Others,  v,  Roe. 

ApenoDwhowM  T^HE  premises  sought  to  be  recovered  in  this  ejectment  were  some  mines, 
nnd«r°/iiSSSto  ^^^  ^^®  persou  who  had  been  served  with  the  declaration  was  working 
do  to.  which gav*  ^hem  under  a  license  called  a  set,  from  one  of  the  lessors  of  the  plaintiff. 

niin  DO  iotereat       ^^  ,  * 

in  the  land,  on      This  Hceuse  did  not  prevent  the  party  who  gave  it  from  working  the  mine 

being  aerved  with      ,       ,  .         i/. 
a  declaration  in      alSO  himself. 
ejectment,  ap- 
|riied  to  the  Court 

J2Jdi?gIJbat'^a»  Peacock,  on  (he  part  of  the  person  who  had  been  served,  moved  for  a  rule 
reftued.  to  Stay  the  proceedings  iu  the  action.     He  submitted,  that  the  party  served 

was  in  this  dilemma,  that  if  he  defended  the  ejectment  he  was  sure  to  be! 
defeated,  as  the  Court  had  decided  in  the  case  of  Doe^  d.  Hanley^  v.  Wood  (a), 
that  under  such  a  license  he  could  not  maintain  ejectment ;  and  if  he  suffered 
judgment  to  be  obtained  against  the  casual  ejector,  then  the  sheriff  in  deliver* 
ing  up  possession  would  have  a  right  to  remove  him  and  all  his  machinery 
and  goods  off  the  premises.  Having  the  right  of  possession,  but  at  the  same 
time  no  interest  in  the  land,  placed  him  iu  this  difficult  position. 

Patteson,  J. — It  seems  to  me  impossible  that  I  should  grant  this  rule.  It 
is  admitted  that  the  party  has  no  defence  to  the  action,  but  at  the  same  time 
he  seeks  to  get  rid  of  the  action  by  a  side  wind. 

Rule  refused. 

(a)  2  Barn.  &  Aid.  724. 
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Baii  Comrt. 

Thomas  v.  Lewis  (Clerk).  ^"^ 

HHIS  cause  when  it  came  on  for  trial  was  partly  gone  into,  wlien  a  juror  Ajurorwaj  with- 
withdrawn,  and  the  cause  was  referred  by  order  of  nisi  prius  to  arbi-  po«eof referring! 


ation.     The  costs  of  the  cause  were  to  abide  the  event,  and  the  arbitrators  tumTihe^arbiu*- 

as  empowered  to  set  out  the  bounds  of  certain  land.     The  arbitrators,  after  to'd^5f^t£I* 

lamining  the  witnesses,  differed  as  to  making  the  award,  whereupon  it  was  d£SSi!^Vno 

>ferred  to  the  umpire,  who  said  he  was  unable  to  make  any  award  on  account  *''"V"*lak* 

fthe  conflicting  evidence,  and  the  time  for  makin?  the  award  was  accord-  <iowii  a  second 

1        II  J  •  wwn  1   •      .«•    1  time  for  trial  :— 

igiy  allowed  to  expure.    The  plamUff  then  took  the  cause  down  a  second  ^«td,  that  the 

me  for  trial>  and  he  obtained  a  verdict.    In  taxing  the  costs,  the  Master  dis-  prorliUn^m  ^ 

Ikywed  all  the  costs  of  the  first  trial.     A  rule  having  been  obtained  calling  ^of  o^a^* 

n  the  defendant  to  shew  cause  why  the  Master  should  not  review  his  ^'^ 
aatioii, — 

CkUlon  shewed  cause. — This  case  comes  within  the  general  rule,  that  where 
juror  is  withdrawn,  each  party  pays  his  own  costs.  The  case  of  Payne  v. 
totifjf  (a),  where  the  costs  of  a  former  trial  were  allowed,  may  be  distin- 
uished  from  the  present,  as  there  it  was  owing  to  the  perverseness  of  the 
efendant  that  the  cause  was  taken  down  a  second  time  for  trial.  The  same 
bservation  may  be  applied  to  Poole  v.  Selwood  (6).  The  case  of  Burchall 
.  BaUamy  (c)  will  also  be  relied  on,  where  this  Court  said,  that  for  the 
itore,  in  all  cases  where  a  trial  goes  off  without  the  fault  of  the  parties,  and 
le  cause  is  a  second  time  tried,  that  the  costs  of  the  first  trial  should  be 
llowed  to  the  party  ultimately  prevailing.  That  rule  however  has  not  been 
eted  on  since,  as  will  be  seen  on  reference  to  the  case  of  Smith  v.  Haile  (jd), 
he  point  has  since  been  finally  determined  in  the  case  of  Seally  v.  Powia  (e)^ 
t  is  true  that  that  case  may  be  distinguished  from  the  present,  but  the  judg- 
ment of  PcUUion^  J.,  is  conclusive  as  to  this  case  also.  Edwards  v.  Brown  (/) 
lay  abo  be  cited  against  the  present  rule.  It  is  clear  there  has  been  no  fault 
D  the  part  of  the  present  defendant,  and  therefore  the  costs  of  the  first  trial 
rill  not  be  allowed. 

V.  WilUamMf  eantrd, — This  case  stands  in  some  respect  by  itself,  on  its  own 
Kcofiarcircnmstances,  and  as  it  is  clear  that  the  plaintiff,  who  was  ultimately 
iocceaBful,  was  right  in  bringing  his  action,  the  Court  will  grant  this  rule, 
mless  there  is  any  authority  against  it  The  rule  as  laid  down  to  be  followed 
br  the  ihtare  in  the  case  of  Burchall  v.  Bellamy  is  expressly  in  favour  of  this 
tpplieatkm,  and  it  is  immaterial  whetiier  that  rule  has  since  been  departed 
from.  It  will  however  be  observed,  that  that  rule  has'  in  fact  not  been 
cieptrted  from,  if  the  case  of  Lord  Mountcharlei  v.  York  (g)  is  referred  to. 
The  principle  on  which  each  party  pays  his  own  costs,  in  cases  where  a  juror 
it  withdrawn,  is,  that  the  parties  consent  to  consider  the  case  as  a  drawn  battle. 
That  principle  does  not  apply  to  the  present  case,  where  the  juror  was  with- 

(c)  3  Brod.  ft  Bing.  304.  7  Moore,  147.  372.   S.  P.  fTaite  ▼.  Spwrgin,  4  Dowl.  P.  C. 

(*)  I  Price,  3 10.  575. 

Ic)  5  Butt,  2693.  (/)  1  I>owI.  P.  C.  282.     1  Crorop.  &  Jer. 

W  6  Twin  Rrp.  71.  354.     1  Tyr.  281. 

(')  1  Bar.  k  WoU.  118.    3  Dowl.  P.  C.  (y)  1  Lord  Ken.  341. 
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Thomas 

V, 

Xbwis. 


drawn  for  the  purpose  of  referring  the  case  to  arbitration  As  the  costs  were 
directed  to  abide  the  event,  it  is  clear  that  the  parties  did  not  intend  to  con- 
sider it  a  drawn  battle.  The  cases  of  Poole  v.  Selwood^  and  Payne  v.  Bailey^ 
are  nearly  similar  cases  to  the  present,  and  there  the  costs  of  a  former  trial 
were  allowed  to  the  party  ultimately  successful.  The  cases  of  Sparrow  \. 
Turner  (A),  and  Hcnrison  v.  Bennett  (t*),  where  a  previous  trial  went  off  for 
want  of  jurors,  are  also  authorities  in  favour  of  this  application.  Seally  v. 
Powia  IS  entirely  distinguishable :  that  was  a  case  where  the  first  trial  went  off 
by  the  act  of  the  judge,  who  took  on  himself  to  decide  that  the  cause  should 
be  a  drawn  battle. 


Coleridge,  J. — It  does  not  appear  that  there  is  any  case  directly  in  point, 
and  I  must  therefore  decide  this  case  on  principle,  and  it  seems  to  me  that 
the  principle  is  more  correctly  stated  in  the  case  of  Seally  v.  Powia^  and  that 
this  rule  must  therefore  be  discharged,  but  not  with  costs.     At  the  time  when 
the  juror  was  withdrawn,  the  parties  did  not  contemplate  having  again  to  come 
before  a  jury.     Now  on  the  arbitrators  being  unable  to  make  any  award,  if 
the  cause  had  stopped  there,  it  would  have  been  the  simple  case  of  a  juror 
having  been  withdrawn,  and  each  party  would  have  paid  his  own  costs;  it 
would  then  have  been  an  ordinary  case.  However,  the  plaintiff  instead  chooses 
again  to  go  down  to  trial,  and  I  cannot  see  why  he  is  to  say  that  he  is  therefore 
entitled  to  the  costs  of  the  first  trial.     I  do  not  see,  where  there  was  no  fault 
on  the  part  of  the  defendant  at  the  first  trial,  why  his  case  is  to  be  altered  by 
what  has  occurred  at  the  second  trial.     Both  parties  have  agreed  to  a  mode 
of  settling  their  dispute  which  has  doubled  their  expenses,  but  then  it  has  fiot 
been  by  the  default  of  either,  but  by  mere  accident. 


(k)  3  WiU.  366. 


Rule  discharged,  without  costs. 
(i)   1  Dowl.  P.  C.  627. 


An  affidavit  in 
support  of  a  mo* 
tion  by  which  a 
person  teifk*  to 
be  made  party  to 
a  cause  sworn  be- 
fore a  Commiar . 
■ioner  who  is 
clerk  of  his  own 
-attorney,  is  ij^ood. 


Doe,  d.  Grant,  v.  Roe, 

nj^HIS  was  a  rule  calling  on  the  lessor  of  the  plaintiff  to  shew  cause  why  the 
judgment  against  the  casual  ejector  should  not  be  set  aside,  and  the  land- 
lord be  admitted  to  defend  the  action,  on  the  ground  that  he  had  never  been 
served  with  a  copy  of  the  declaration. 

Humfrey^  on  shewing  cause,  took  a  preliminary  objection  to  the  affidavits 
on  which  the  rule  nisi  was  granted,  that  the  commissioner  before  whom  they 
were  sworn  was  clerk  to  the  attorney  who  made  the  application,  contrary  to 
the  rule  of  Court,  H.  T.  2  W.  4,  I.  6  (a). 

Archholdy  contra, — ^The  attorney  in  this  case  is  not  attorney  on  the  record, 
but  is  attorney  to  the  landlord,  who  is  seeking  by  this  rule  to  be  made  a 
party.     It  is  not  a  case  therefore  within  the  rule. 

«  • 

Coleridge,  J.-— I  think  I  must  hear  the  affidavits. 


(a)  1  Dowl.  P.  C.  184. 
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Saii  CoHtt, 

Doe,  d.  Smith  and  Others,  v.  Roe. 

TJDALL  moved  for  a  rule  ntsi  for  judgment  against  the  casual  ejector.  The  in  ejectment  by 

-  affidavit  on  which  he  moved  merely  stated  a  service  of  the  declaration  by  wh«r«  the  mart- 

sticking  it  up  on  the  premises,  as  no  one  was  to  be  found  in  possession.    The  p^iVk!!^?ng 

person  who  in  fact  had  possession  was  a  mortgagor,    who  was  purposely  «^id'J^i^*«^ 

keeping  out  of  the  way,  and  the  lessor  of  the  plaintiff  was  the  mortgagee,  5^"hirt*h«°°* 

and  brought  the  i^on  to  obtain  possession  under  the  mortgage  deed.  It  was  C*??f*7'"^.__ 

contended,  that  the  case  was  distinguished  from  tHoee  cases  where  a  service  HeU,  that « ter- 

by  merely  sticking  up  the  declaration  on  the  premises  was  held  an  insufficient  ration  by  merely 

service,  as  the  lessor  of  the  plaintiff  not  being  a  landlord,  could  not  proceed  premiM«wM•tt^ 

under  the  statute  11  Geo.  2,  c.  19,  s.  16,  nor  could  he  proceed  as  on  a  vacant  roi^°«i|{forj^dl(. 

possesBion,  as  it  was  not  clear  that  the  premises  were  legally  vacant.    The  SSif  eSSi***' 
pfemises  being  locked  up»  the  lessor  of  the  plaintiff  could  not  get  possession 
witboat  using  such  violence  as  would  amount  to  a  forcible  entry. 

Pattbson,  J.,  granted  a  rule  mn,  and  directed  that  it  should  be  served  by 
sticking  it  up  on  the  premises. 

Rule  run  granted. 

The  rule  wae  subsequently  made  absolute,  no  cause  being  shewn. 


ra 


Doe,  dem.  Buttram,  v.  Roe. 

/I GL£  moved  for  judgment  against  the  casual  ejector.    The  declaration  Anacknowb-dg 
had  been  served  on  the  premises  on  a  person  who  was  living  with  the  mired  on  ti^V^ 
tenant  in  possession  before  the  term,  but  not  on  the  tenant  herself.     On  the  S^^^tS^  da^u* 
lith  of /anttary,  a  letter  was  received   by  the  post  by  the  attorney  for  the  S«J«ikeofif 
lessor  of  the  plaintiff,  from  the  attorney  of  the  tenant,  dated  the  10th  of  deciaimtion  in 

,j  ,,  ,,  ejectment,  held 

/amiary,  saying  he  had  received  the  declaration  and  notice  which  had  been  anflicient  to  grant 
served  on  the  tenant.    The  11th  of  January  was  the  first  day  of  the  term.      judgment 

Patteson,  J. — ^You  may  take  a  rule  nisi,. 

Rule  nisi  granted  (a). 

(a)  Sm  the  next  caie. 


Doe,  dem.  Notting,  v.  Roe. 

I^AUNDERS  moved  for  judgment  against  the  casual  ejector.    The  declara-  An  acknowiedg- 

tion  was  served  on  the  6th  of  January^  on  the  daughter  of  the  tenant  oir  ?atedon»heani 

the  premises.     A  letter  had  been  received  by  the  post  by  the  attorney  fur  the  thJ^n^ofl 

*«5or  of  the  plaintiff,  dated  on  the  first  day  of  the  term,  from  the  attorney  JSJtlSllSrbdd 

•uilBcient 
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Bm£  CmarL     Xo  the  tenant,  aying  tbml  the  tenant  had  fann^  the  deebntioQ  aerred 

Normio, 
1^^  Pattesoii,  J.,  granted  a  rule. 

Role  granted  (a). 
(«)  Seethepiefioai< 


Grindall  v.  Godhan. 

J»a^Mf»    ^HIS  was  an  action  Ux  money  expended  for  the  deCndanl'ii  wife  fran 
trw  tteiriniA.  wbom  he  was  separated.    There  were  seven  items  io  the aeeomit  cbtiBied, 

•SmU  dbp«te      amounting  to  1 15iL,  and  before  the  trial  the  defendant's  cownari  intimated  be 
]!i«  iSSui^l^  should  contest  the  whole,  and  also  that  be  should  contend  that  the  defondant 
STdK  teuTti!^   was  not  by  law  liable  for  any  part    The  defendant's  attoroey  expected  there 
^Ja^^JSH^   would  be  seven  witnesses  examined  for  the  plaintiff,  and  there  was  one  wit- 
udibi|MiMor    oess  for  the  defendant,  and  he  accordingly  gave  hriefe  to  two  coonseL    At 
Sv  the  Co«rt       the  last  assizes  for  Yorkshire^  1835,  when  the  cause  was  called  on,  the  defend- 
that  t£"d<fr»d     ant's  counsel  immediately  agreed  to  a  Teidict  for  the  whole  amount  daimed, 
^^!iSuSr^  subject  to  the  point  of  law,  whether  the  defendant  was  liable  under  the  ci^ 
fiiu&M'teUL*'  d<i>8tanoes.    The  cause  was  argued  in  Mkhadnuu  Term  last,    and  the 
Court  determined  that  the  defendant  was  not  liable  (a).    The  Master  id 
taxing  the  defendant's  costs  refused  to  allow  the  expenses  of  more  than  one 
counsel  at  the  trial.     A  rule  having  been  obtained  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  review  his  taxation, — 

Cresswell  shewed  cause. — It  is  clear  by  the  agreement  between  counsel  at 
the  trial,  immediately  the  cause  was  called  on^  that  the  defendant  had  no  real 
defence  to  the  different  items,  and  that  he  rested  the  case  solely  on  the  point 
of  law.  Under  such  circumstances,  one  counsel  would  have  been  suflkient, 
and  therefore  the  Master's  taxation  was  right 

Wightman^  contra. — The  question  turning  on  a  point  of  law  is  the  very 
reason  why  two  counsel  should  be  employed.  It  would  depend  on  the  par- 
ticular circumstances  under  which  each  item  of  amount  claimed  was  pid 
whether  the  defendant  was  liable. 

Fatteson,  J. — I  confess  that  I  am  unwilling  to  interfere  with  the  Master's 
discretion  in  a  matter  that  depends  on  his  discretion,  but  peculiarly  so  in  tax- 
ing costs,  or  in  ordering  a  sum  of  money  to  be  paid  for  any  particular  thing. 
I  think  however  that  I  can  form  some  judgment  in  this  case,  and  I  think  that 
the  Master  should  have  allowed  the  expenses  of  the  two  counsel.  There  is  a 
course  which  is  oflen  taken  at  the  assizes,  which  I  am  also  very  unwilling  to 
prevent,  I  mean  when  counsel  agree  tog^ether  to  admit  the  facts  of  a  case.  I 
therefore  think  that  if  the  Master  is  to  form  his  judgment  as  to  the  necessity 
of  having  two  counsel,  because  the  facts  of  the  case  are  admitted,  it  would  be 

(o)  Sec  the  case  2  Har.  &  Wol. 
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recognising  an  inconvenient  ground  of  decision.  He  should  look  rather  at  BaitCkmrt, 
the  probability  of  the  facts  being  contested.  Here  therefore,  although  I  am  GrinuIll 
unwilling  to  interfere  with  his  decision,  the  rule  must  be  absolute.  ^' 

GODMAN. 

Rule  absolute. 


Ex  parte  French. 

jy^IGHTMAN  moved  to  re-admit  an  attorney  without  the  usual  notices.    On  hid^n*3iJll2i 
the  Slst  of  January^  1835,  the  Court  had  made  a  rule  that  he  should  be  toberwdmiited. 

but  who  bad  not 

re-admitted  without  payment  of  the  arrears  of  duty  or  of  any  fine.    That  rule  acud  on  it  f>r 
had  not  been  immediately  acted  on,  as  the  attorney  broke  his  leg,  and  was  for  account  of  moMt. 
some  time  confined  in  consequence.     Not  knowing  it  was  necessary  the  rule  ^  givi„g  the 
should  be  acted  upon  within  a  year,  the  attorney  had  suffered  that  time  to  ^^^^^''^^^ 
expire  without  taking  out  his  certificate,  which  rendered  this  application  ueces- 
9ary.     He  had  not  practised  in  the  interval. 

Patteson,  J. — He  niay  be  re-admitted  on  payment  of  the  arrears  of  duty 
iiDce  the  previoos  rule  for  his  re-admission. 

Rule  accordingly. 


Close  v.  Parker. 

THIS  was  an  action  for  criminal  conversation  with  the  plaintiff's  wife.   The  serriee  or «  writ 
defendant  had  last  resided  in  the  house  of  the  plaintiff,  from  whence  he  ti^^^t^^Sotl^ 
eloped  in  October^  1834,  and  it  could  not  be  discovered  where  he  was  now  living.  ^°thou«h'!h'e'^ 
A  person  named  Lee  received  some  rents  for  the  defendant,  and  said  he  would  d^iiS^Th/de! 
£Mward  anythinir  to  him,  but  refused  to  forward  the  writ  of  summons  in  this  fi>n<iAQtw««in 

.  /  i_  1  theplaintirs 

action,  or  to  say  where  he  was.  own  boose,  and 

though  it  wu  of 
no  ate  to  the 

ChiUon  now  moved  for  a  rule  that  service  of  the  writ  of  summons  by  Sj^JS^uiS^^ 
delivery  to  hee  should  be  good  service. — The  plaintiff  cannot  proceed  by  it  being  an  utuo 
distringcuy  as  the  last  place  of  abode  of  the  defendant,  where  the  calls 
ought  to  be  made,  was  the  plaintiff's  own  house,  and  it  would  be  absuid  to 
make  the  calls  there.  It  is  also  of  no  use  proceeding  by  outlawry,  as  the 
object  of  the  plaintiff  is  to  obtain  a  verdict  previous  to  applying  to  parlia- 
ment for  a  divorce  (a). 

PATTifloif,  J. — In  the  case  of  Hickman  v.  Dallimore  (6),  the  Court 
granted  a  ditiringas,  although  the  three  calls  had  not  been  made,  but  there 
Hie  defendant's  house  was  his  own.  The  difficulty  that  the  plaintiff  is  under 
it  not  a  reason  why  I  should  grant  this  rule.  It  would  be  going  too  far  were 
I  to  do  so. 

Rule  refused  (c). 

(«)  St9  Ray  V.  Dow.  5  Dowl.  P.  C.  310  ;  and  Hardiwf  ▼.  Mannen,  2  Har.  &  Wul.  80. 
(A)  1  VUt.  h  Wol.  524.    4  Dowl.  P.  G.  278. 
CO  Se€  tbia  case  again  io  Batter  Tvrm,  poit. 
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BmUQmH. 


If  A  Mfvon  con* 
tietMaaarom 
and  Taitabooa 
under  5  0. 4,  & 
83,  appeals  to  tb« 
anarter  antionSf 
the  conTJotinic 
naflelrate  aft^ 
tlMuipeallede* 
elded  cannot  re- 
eonmUhimfer 
the  Met  of  the 
tfaneofhleiinpil- 


Ex  parte  Moore. 

J^OOREy  on  the  15th  of  April  last,  was  convicted  by  a  magistrate  as  « 
rogiie  and  vagabond,  and  sentenced  to  three  months'  imprisonment, 
under  the  stat.  5  G.  4,  c.  83.  He  entered  into  the  requisite  recognizances  to 
make  his  appeal  to  the  Sessions,  and  was  discharged.  At  the  Sessions  the 
matter  was  called  on,  and  though  a  material  witnef«  was  absent,  the  Court 
refused  to  put  off  the  appeal,  and  it  was  in  consequence  struck  out.  The 
witness  shortly  afterwards  appeared,  and  the  Court  refused  to  hear  the  appeal 
The  magistrate  who  originally  convicted  Moore  then  issued  a  warrant  to 
apprehend  him,  and  he  was  committed  to  Bridewell  for  the  remainder  of  the 
three  months,  beyond  the  few  days  he  in  the  first  instance  remained  in  prison. 

J.  Payne  moved  for  a  habeas  corpus  to  the  keeper  of  Bridetoell  in  order 
that  Moore  might  be  discharged.  He  submitted  that  by  the  14th  section  of 
the  stat.  5  G.  4,  c.  83,  it  was  the'  duty  of  the  Court  of  Quarter  Sessions  to 
issue  a  warrant  for  the  apprehension  of  Moore^  and  that  not  having  done  so, 
the  magistrate  who  originally' convicted  him  could  not  do  so,  he  being, 
functus  qffido. 


Patteson,  J.,  granted  the  writ. 

J,  Payne  the  next  day,  on  Moore  being  brought  up,  moved  that  he  might 
be  discharged,  and  produced  an  affidavit  that  notice  of  the  writ  had  been 
served  on  the  convicting  magistrate.  He  referred  to  the  cases  The  King  v. 
the  Justices  of  Middksex  (a).  The  King  v.  Bloxham  (6),  and  The  King  v. 
The  Justices  of  Wamoichihire  (c). 


i: 


Patteson,  J. — I  think  this  is  a  clear  case,  and  the  party  may  be  disdiarged* 

a)  3  Nev.  &  Man.  1 1 0.  5  B.  &  Add.  1113.    (6)1  Add.  &  EL  386.  3  Nev.  &  Man.  385. 
c)  1  Uar.  &  Wd.  18.    2  Adol.  &  El  768.    4  Ne?.  &  Man.  370. 


Doe,  d.  Hayne  and  Others,  v.  Roe. 


Service  of  a  de* 
claration  In  rtact< 
mrnt  on  the  let- 
•ee  of  tlie  premi- 
•e«,  which  neata- 
ally  underlet  to 
weekly  tenants, 
hot  which  had 
been  nnuccupied 
iome  time,  held 
guodterrioe. 


JAMES  moved  for  a  rule  to  shew  cause  why  the  service  in  this  case  should 
not  be  deemed  good  service.  It  appeared  that  the  premises  sought  to  bcr 
recovered  were  divided  into  six  tenements,  and  had  all  been  let  by  deed  to 
one  person.  The  ejectment  was  brought  for  forfeiture  of  the  lease  by  non- 
payment of  rent.  The  lessee  usually  underlet  the  premises  to  weekly  tenants. 
There  had  been  personal  service  on  the  tenants  of  five  of  them.  The  sixth 
had  been  for  a  long  time  unoccupied,  and  the  declaration  had  been  fixed  on 
the  door  of  the  house,  and  had  also  been  served  on  the  lessee. 


Patteson,  J.— -If  the  lessee  allows  the  premises  to  remain  unoccupied,  he 
may  himselfbe  considered  as  the  tenant  in  possession .  You  may  take  your  rule. 


Rule  granted. 
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Baii  Court, 

Ex  parte  Missing. 

7T2V  moved  to  strike  an  attorney  off  the  rolls  on  his  own  request.  J^* pS^^J^be 
e  affidavit  on  which  he  moved  did  not  state  the  object  the  attorney  *^"^J^<''[*^^ 

**  ''     roll,  he  thoald 

new  in  being  struck  off  the  rolls,  which  it  was  submitted  was  not  tute  Ua  rmMon 
y,  though  usually  inserted  in  the  affidavit.  *  ' 

SON,  J. — It  is  the  usual  practice,  and  I  think  I  can  see  a  reason  why 
:tioe  should  be  adhered  to.  If  a  person  has  no  particular  object  in 
I  can  get  off  the  roll  by  not  taking  out  his  usual  certificate,  which 
inder  his  special  application  unnecessaiy.  It  will  be  better  to  add  to 
mt  what  object  the  party  has  in  being  struck  off  the  roll. 

Rule  refused. 


Ex  parte  Black. 

DSWORTH  applied  on  the  23rd  of  January  to  allow  Mr.  Black  to  ^^^^^ 

:  the  affidavit  in  the  Master's  office,  required  by  rule  6  of  Hilary  the  new  rule  tbr 

st  (a),  previous  to  bis  re-admission  as  an  attorney  of  this  Court  on  or'attorniesMi.*' 

day  of  the  present  Term.    The  affidavit  ought  to  have  been  filed  STUiitei*** 

le  Term,  which  commenced  on  the  11th  oi  January  ;  but  on  going  to  ^^^^^ 
ter*s  office  on  the  20th  of  January^  Mr.  Black  first  learnt  that  such 
.vit  ought  to  have  been  filed  before  the  Term.     It  was  submitted  that 
fyplications  had  been  granted  last  Term,  when  it  appeared  that  parties 
1  unacquainted  with  the  new  rule  (6). 

S80N,  J. — ^No  similar  application  has  been  made  so  late  in  the  Term 
resent,  and  I  should  have  hoped  that  by  this  time  the  new  rules  had 
well  known  to  every  one ;  but  if  the  affidavit  shews  that  all  has  been 
ai  was  necessary  before  the  new  rules,  this  application  may  be 


Rule  granted. 

lar.  Ar  WoL  639.  {b)  See  Ex  parte  Blunt,  5  Dowl.  P.  C.  231. 


Ex  parte  Collins. 


f 

t  on  the  last  day  of  term  moved  to  re-admit  an  attornev.     It  was  f^  ^^^  *'  ^^*"' 
ed  in  the  affidavit  on  which  he  moved,  that  since  he  took  out  his  last  c*^uDot  hear  an 
te  he  had  only  practised  in  one  particular  instance.     It  appeared  also  t£?r?admiMioD 

of  an  attorney. 

enpyoT  tlie  aUdaTit  which  is  to  be  left  with  the  chief  Jutlioe'i  clerk  previoui  to  the  ra-^jnig^ion'^or^u 
— Bust  positively  be  left  before  the  term. 


74 


TERM  REPORTS  m  tbi  KINCPS  BENCH. 


Omrt. 


Ex  parte 

Coi,LUIS. 


that  the  afiSdavit  required  by  the  rule  Hilary  Term  last,  s.  6  (a),  had  been 
filed  at  the  Master's  office  the  day  before  the  term,  bat  the  copy  of  the 
affidavit  had  not  been  left  with  the  Chief  Justice's  clerk  until  the  first  day  of 
the  term.  It  was  submitted  that  it  was  impossible  to  do  that,  as  it  could  nut  I 
be  done  of  course  until  after  the  affidavit  itself  was  filed,  [Patteson,  J.-« 
Could  it  not  have  been  left  the  same  day  ?  Is  it  accounted  for  why  it  wv 
not  7]    No,  it  is  not. 

Jardine^  on  the  part  of  the  Law  Society,  opposed  the  le-admission  on  u 
affidavit  shewing  that  the  party  had  practised  in  other  instances  besides  the 
one  referred  to,  and  contended  that  the  rule  ought  moreover  to  have  been 
complied  with  by  leaving  the  copy  of  the  affidavit  before  the  term  with  the 
clerk  of  the  Chief  Justice. 


Bail  requested  time  to  answer  the  affidavit  as  to  the  practising,  and  that 
the  matter  might  be  heard  at  chambers  during  the  vacation. 

Patteson,  J. — In  ex  parte  Owen  (6),  the  Court  said  that  that  could  not  be 
done  at  chambers ;  it  will  therefore  be  better  the  matter  should  stand  orer 
until  next  term.  Fresh  notices  had  better  be  given  for  his  re-admitaon 
then,  as  I  think  the  rule  for  the  re-admission  ought  to  be  refused  now  on 
the  technical  ground. 

Rule  refused. 


(a)  1  Ear.  &  WoL  630. 


(6)  1  Dowl.P.C.511. 


If  bane  U  Joined 
in  a  country 
canae  in  Trinity 
Term,the  defend- 
ant cannot  have 
Judgment  as  in 
caee  of  nonsuit  in 
Hilary  Term. 


Robins  v.  East. 

T  SSUE  was  joined  in  this  cause,  which  was  a  country  cause,  on  the  7th  of 
June  last,  which  was  in  Trinity  Term,  and  the  plaintiff  had  not  proceeded 
to  try  it  at  the  last  assizes. 

Knowles  now  moved  for  judgment  as  in  case  of  nonsuit,  and  referred  to  a 
case  which  he  understood  Littledale,  J.,  liad  decided  last  term  (a),  which 
was  an  authority,  he  believed,  for  moving  for  the  rule. 


Cifr.  adv.  vult, 

Patteson,  J.,  the  next  day  (June  12th). — I  have  spoken  to  my  brother 
Liitledaley  and  he  says  he  did  not  intend,  in  the  case  referred  to,  to  alter 
the  practice  of  the  Court.     It  is  quite  clear  this  rule  cannot  be  granted. 

Rule  refused  (&). 


(a)  RobiHitm  Y.  Tayhrt  2  Har.  &  Wol. 


(6)  See  Dwglat  y.  fVmn,  4  Dovl.  P.  C 
559,  &  HeaU  ▼.  Orr/it,  5  Dowl.  P.  C.294. 
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Bad  Court. 

Lover  v.  Tolmin.  ^"^ 

jfRCHBOLD  moved  to  have  a  sam  of  money,  which  was  deposited  in  lieu  a  mie  for  the  d*- 

of  bail,  under  the  stat.  7  and  8  Geo.  4,  c.  71,  paid  over  to  the  defendant,  m^My  Mtor 
a  verdict  having  been  found  for  him  in  the  action.     The  only  questbn  was,  £*u^^ESub 
whether  the  rule  might  be  absolute  in  the  first  instance.  •  rule  ««  «iiy. 

■ 

Pattsson,  J. — The  rule  must  be  a  rule  nisi  only  (a). 

Rule  nisi  gpranted. 
(«)  a  P.  mid  f .  RieAmm,  1  Har.  &  WoL  670. 

Doe,  dem.  Sheppard,  t;.  Roe. 

^EVILLE  moved  for  judgment  against  the  casual  ejector.     The  notice  at  serrioe  in  eject- 

the  foot  of  the  declaration  was  addressed  to  two  persons, father  and  son,  ot'tH^i^u^^ 

who  were  both  in  possession  of  the  premises.    The  father  only  had  been  jJS/jJS^^Jni 

mved,  and  he  said  that  his  son  was  only  in  possession  as  his  servant.  ^^  mxvKau  held 

good. 

Pattsson,  J. — ^That  is  sufficient ;  at  all  events  they  are  joint  tenants. 

Rule  granted. 

Doe,  dem.  Walters  and  Others,  v.  Roe. 

JLfC,  MA  HON  moved  for  judgment  against  the  casual  ejector  on  an  affi-  Anai||j_^.i„ 

davit  intituled   ^'  Doe,  on  the  demise  of,  &c."  instead  of  *'  demises."  tupport  ofa  mo- 
He  aobmitted   that  as  the  declaration  was  annexed,    the  omission  waa  intituled -d.w. 

•  ^       .     .    1  on  Um  demise, 

nunatenaL  ac^Uuteador 

••  demlaei,''  witli 

Pattbson,  J. — I  think  you  may  take  a  rule.  amieie^i/ 

food. 

Rule  granted  (a), 
(a)  iSrc  the  next  case. 

Doe,  d.  Watson,  v.  Roe. 

'TOMLINSON  moved  for  the  landlord's  rule  in  this  ejectment,  calling  on  AnaAdavitiii 

the  tenants  to  find  security  under  the  stat.  I  G.  4,  c.  87,  on  an  affidavit  in-  tS5?^l^1iSrt 
titnled  -  Doc  ▼.  -Roe,"  not  mentioning  the  name  of  the  lessor  of  the  plainUff.  jS2J?^"tSl''' 
Thit  name  however  appeared  from  the  declaration  which  was  annexed  to  the  h^ij b!!? Ui^Th' 

afidaVlL  ^'  declaration 

was  annexed. 

Pattison,  J. — That  is  not  sufficient,  the  affidavit  must  be  amended. 

Rule  refused  (a), 
(a)  Ste  the  lait  caie. 
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Jadgment  a- 
falnst  the  easndi 
Cjleetor  granted, 
tnoof b  the  deela- 
ntioo  was  iutita- 
ledof  ayear 
which  had  not 
yet  arrived. 


Doe,  d.  Wills;  v.  Roe. 

nPHE  declaration  in  this  ejectment  was  intituled  by  mistake  in  the  8th  year 
of  the  King's  reign  instead  of  the  7th.    The  notice  at  the  foot  was  dated 
the  5th  of  January^  1837,  requiring  the  tenant  to  appear  in  the  then  next 
Hilary  Term. 

Cooper  first  moved  to  amend  the  declaration  by  inserting  the  right  year 
of  the  reign,  and  was  refused  by  Patteson,  J. ;  but  afterwards,  on  the  autho- 
rity of  the  cases  of  Doe^  d.  Gowland,  v.  Roe  (a),*  and  Docy  d.  Smithcrs^  v. 
Roe  (6),  moved  for  judgment  against  the  casual  ejector. 

Patteson,  J. — The  mistake  is  of  no  consequence.  For  when  the  tenant 
appears  he  accepts  a  good  declaration.     The  rule  may  be  granted. 


Rule  granted. 


(a)  5  Dowl.  P.  C.  273. 

(b)  4  Dowl  P.  C,  374,  and  see  Doe  ▼.  Roe,  2  Dowl.  P.  186. 


l.AwrHorAa&«it 
oorpai  having 
been  personally 
eervea  in  F^xmet, 
under  the  autho- 
ri^  of  the  French 
Court«,thifCoart 
teftiMdtogranta 
rale  abiolate  in 
the  flret  inttanoe 
for  an  attach- 
ment ft>racao- 
temoteven  under 
•penal  cireum- 
•tancrt. 

S.  Nor  can  a 
warrant  be  grant- 
ed under  the 
etat.  M  G.  3.  c. 
1«0. 


Ex  parte  Wy ATT. 

TN  June  last  ^  habeas  corpus  was  obtained  on  behalf  of  Thofnas  Wyait, 
directed  to  William  Henry  Rochfort  and  Elizabeth  Grey  Wyatt^  the  latter 
of  whom  was  the  wife  of  the  applicant,  to  produce  before  theXDourt  Henry 
Herbert  Wyatt^  the  son  of  the  applicant  It  was  obtained  on  the  ground 
that  Mrs.  Wyait  was  living  in  adultery  with  Mr.  Rochfort  at  Calais.  On 
the  writ  being  applied  for,  it  was  intimated  that  the  French  Courts  would 
recognise  and  give  effect  to  it :  when  obtained,  it  was  taken  over  to  France, 
and  proceedings  were  instituted  against  the  defendants  in  the  Court  of 
Boulogne^  within  the  jurisdiction  of  which  Calais  was  situated,  according 
to  article  2123  of  the  Code  Civil  (a).  A  decree  was  obtained  under 
those  proceedings  ordering  fF,  H,  Rochfort  and  Mrs.  Wyatt  to  obey  the  writ. 
It  appeared  by  the  affidavits  in  support  of  the  present  application  that  that 
decree  was  conformable  to  the  laws  of  France.  It  then  became  necessary, 
according  to  the  law  of  France,  to  serve  that  decree  on  the  defendant,  who 
had  removed  to  Paris,  The  decree  and  writ  of  habeas  corpus  were  serveil 
there  on  W.  H,  Rochfort  on  the  7th  of  December  last ;  and  it  appeared  by 


'  (a)  That  article  ii  at  followi :— '*  L'hypo- 
thdque  iadiciare  r^sulte  dei  jugemcnts,  loit 
contredictoiret,  voit  par  d£faut,  definitifs  ou 
provisoirei,  en  faveiir  de  celui  qui  lea  a  obte- 
nus.  EUe  r6sulte  ausri  des  reconnaiiaanoea 
ou  verification*,  faites  en  jugement,  det  sig- 
natures appos6es  ft  un  aete  obligatoire  sous 
leing  priv6. 

"  EUe  pent  s'ezercer  sur  les  immeublf  s 
actuels  du  d6biteur  et  iiir  ceuz  qu*il  pourra 


acqu^rir,  sauf  aussi  les  modications  qui  teront 
d-apres  exprim^es. 

'*  Les  dtosioos  arbitralet  n'emporteDt  hy- 

{)othdque  qu'autant  qu'elles  sont  revStuet  de 
'ordonnance  judidare  d'ex^cutioii. 
<*  L'hypoth^ue  ne  peut  pardllement'  r^ 
suiter  des  jugements  rendus  en  pays  Stran- 
ger, qu*autani  qu'ils  ont  M  dSclarte  exScu- 
toires  par  uo  tribunal  Frangais ;  sans  prSju- 
flicedesdispositionscontrairesquipeuvent^iie 
dans  les  lois  politiques  ou  dans  les  trsit6s.*' 
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the  process  verbel  of  what  was  done  on  that  occasioki  that  he  refused  to  SaU  Omrt. 
deli¥er  up  Mr.  Wyatt*$  son  unless  he  was  paid  for  his  board  for  live  years  EaTimrte 
past.  He  also  gave  as  an  excuse  that  the  boy  was  earning  one  guinea  a  Wtatt% 
week  as  a  civil  engineer,  which  he  could  not  give  up.  Mrs.  Wyatt  was  said 
to  be  unwell,  and  unable  to  see  any  one.  It  was  sworn  on  this  application 
that  every  thing  was  done  conformable  to  the  law  of  France  to  make  that 
a  good  service.  It  was  also  stated  that  by  the  French  laws  the  proceedings 
could  not  be  carried  any  further  than  that  service,  there  being  no  law  authoris- 
ing an  arrest  in  such  a  case.  Mrs.  Wyait  had  had  a  child  by  W,  H,  Rochfort^ 
and  an  action  had  been  commenced  against  him  by  Mr.  Wyatt  for  criminal 
conversation.  W.  H,  Rochfart  had  lately  come  over  to  this  country,  leaving 
Mrs.  Wyaii  and  her  son  behind,  and  having  been  arrested  for  debt,  was  now 
detained  in  the  Ring^s  Bench  prison  on  two  detainers.  Since  he  had  been 
there  he  had  said  he  should  resist  the  authority  of  the  Court  as  much  as  he 
could.  He  was  endeavouring  to  find  bail,  and  it  was  expected  he  would 
immediately  on  procuring  it  go  back  to  France. 

J,  Bayley  now  applied  for  an  attachment  against  W.  H,  Rochforl. — ^The 
object  of  the  applicant  in  this  case  is  to  attach  W.  H,  Rochfart  for  the  con- 
tempt iR  not  obeying  the  writ  o^  habeas  rorpus  served  on  him  in  France,    It 
is  of  no  use  effecting  a  fresh  service  now,  as  he  would  make  a  return  to  the 
habeas  corpus  that  the  applicant's  son  is  not  under  his  control    It  is  necessary 
therefore  to  shew  that  the  service  of  the  habeas  corpus  in  France  was  such  that 
this  Court  will  attach  him  for  a  contempt  in  not  obeying  it.     It  appears  from 
the  affidavits  that  this  service  was  a  good  service  according  to  the  French  law, 
ind  being  so,  and  there  having  been  clearly  a  personal  service,  this  Court  will 
reeognise  it,  although  it  was  effected  out  of  the  jurisdiction  of  the  Court. 
[Pattbson,  J. — Before  granting  an  attachment  there  must  have  'been  a 
good  service  of  the  writ,  and  I  do  not  see  how  I  can  say  this  was  a  good 
Krvice,  having  been  effected  out' of  the  jurisdiction  of  the  Court.     Even  if  I 
leeognise  the  French  laws,  and  grant  that  the  service  was  properly  effected 
according  to  those  laws,  still  it  remains  a  question  whether  that  service  is 
good  by  the  English  laws,  so  as  to  make  a  contempt  of  the  English  Court. 
Tbe  place  where   the  service  was  effected  is  material.]     This  Court  will 
recognise  the  French  laws,  in  cases  where,  under  those  laws,  an  arrest  has  been 
made  in   France  on   a  capias  in  an  action  commenced   in   this  country. 
[Patteson,  J. — In  that  case  the  party  is  arrested  under  the  authority  of  the 
French  Courts,  and  is  brought  here :  when  here,  he  is  in  custody  under  the 
writ  -of  this  Court,  and  the  Court  will  not  require  by  what  means  he  is 
bffonght  here.]     The  case  of  Hopcrafl  v.  Fearmor  (6),  though  differing 
from  the  present,  is  an  authority  for  this  application  (c). 

Patteson,  J. — On  the  authority  of  that  ca.se  you  may  have  a  rule  nisi  for 
an  attachment. 

J,  Bayley. — A  rule  nisi  will  be  of  no  avail,  as  it  is  probable  that  before  it 
can  be  made  absolute    W,  H,  Rochfort  will  obtain   bail  and  go  back   to 

(i)  I  Bing.  378;  8  Moore,  424. 

(t)  8e€9ho  ffetitherktQd  w.  Lmtdln  /  5  Dowl.  P.  C.  189. 
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Baii  Couri.     France.    It  is  dear  that  the  applicant  has  a  right  to  the  custody  of  his  own 
Esparto       ^^^^^y  And  this  Court  will  do  what  it  can  to  assist  him.     Perhaps  a  warraat 
WvATT.       may  be  granted  for  the  neglect  to  obey  the  writ  of  habea$  earpui  under  tlra 
provisions  of  the  stat.  56  O.  S,  c.  100. 

Patteson,  J. — It  is  clear  a  warrant  cannot  be  granted  under  that  act, 
which  on  reference  to  the  first  section  a{^)ears  not  to  extend  to  the  case  of  s 
person  confined  in  Scotland,  and  therefore,  dfortiorU  not  to  one  confined  in 
France.  I  cannot  do  more  than  grant  a  rule  niti  for  an  attachment  I 
even  question  if  it  can  afterwards  be  made  absolute,  as  I  doubt  the  authority 
of  the  case  of  Hopcrtrfl  v.  Fermor,  Yon  may  take  either  a  new  writ  of 
habeoM  corpus  or  a  rule  nUi  for  an  attachment. 

New  writ  of  habeas  corpus  granted. 


Howard  v.  Canfield. 

ifa  vitiMM,  at     ^HIS  was  an  action  on  the  warranty  of  a  horse.    At  the  trial  before  the 

Ms  ^eocelhTf         unden-sheriff»  it  became  a  material  question  on  what  day  one  of  the 

^^JiJIJf'^^l^lllf^  plaintiff's  witnesses,  who  was  a  farrier,  had  seen  the  horse.     He  deposed  to 

bo^^'vd-       ^  certain  day,  and  on  his  cross-examination  said,  **  I  have  no  memory  of  the 

itenM  of  that  fact  clay,  cxcept  from  my  book:    I  know  from  my  book  it  was  the  16th.    Whea 

oaired  iinieMthe    I  looked  at  my  book  it  called  the  day  to  my  recollection,"     On  his  re-ezami- 

^         '  nation  he  said,  *^  I  have  not  seen  the  book  for  some  time :  I  looked  at  the 

book  with  a  view  to  ascertain  the  date,  to  see  that  my  memory  did  not 

deceive  me  :  I  had  recollected  the  day  before  I  looked  at  the  book.*    It  wtt 

objected  at  the  trial,  that  this  evidence  of  the  day  when  the  witness  saw  the 

horse  could  not  be  admitted,   as  the  book  itself  was  not  produced.     The 

evidence  was,  however,  admitted,  and  a  verdict  was  found  for  the  plaintiE 

A  rule  nisi  having  been  obtained  for  a  new  trial, — 

F.  F.  Lee  shewed  cause. — The  general  rule  no  doubt  is,  that  if  a  witnea 
has  no  recollection  whatever  of  a  fact,  except  from  a  memorandum  in  a  book, 
that  that  book  must  be  produced :  Doe^  d.  Church,  v.  Perkins  (a).  The 
King  v.  St.  Martin* s^  Leicester  (6).  This  case,  however,  is  taken  out  of  that 
general  rule,  as,  from  the  answer  given  by  the  witness  on  his  re-examination, 
it  is  clear  he  had  some  recollection  of  the  date  besides  what  was  furnished 
him  by  the  book. 

ByleSj  contra, — ^The  two  first  answers  of  the  witness  on  his  cross-exami- 
nation alone  refer  to  the  state  of  the  witness  s  memory  at  the  time  of  the  trial, 
and  from  those  answers  it  appears  he  then  had  no  recollection  except  from 
his  book.  The  third  answer  on  his  cross-examination,  as  well  as  the 
answers  on  his  re-examination,  refer  to  the  state  of  his  memory  at  a  previous 
time.  Having,  therefore,  no  memory,  at  the  time  of  the  trials  of  the  day 
except  from  his  book,  it  ought  to  have  been  produced. 

(a)  3  Term  Rep.  749.  (6)  2  Adol.  &  El. 210 ;  2  Nev.  ft  Man.20a. 
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CoLBRiDOB,  J. — It  18  ckor  firom  the  cross^eacamiiiatioii  of  the  witness  that     Saii  Cbmri. 
his  e?idenoe  was  not  admissible  without  the  book  itself  being  produced.     It       HowIhb 
is  argued  that  by  his  reexamination  it  was  made  admissible ;  but  I  think  v. 

that  re-examination  ought  to  have  been  directed  to  the  state  of  the  witness's      CAifF»i.iv 
nemory  at  the  time  of  the  trial,  whereas  it  was  directed  to  a  by-gone  time. 
The  book  therefore  not  having  been  produced,  this  rule  must  be  made 
abftohUe. 

Rule  absolute. 


The  King  v.  The  Poor  Law  Commissioners. 

KmgU  Bench. 

PREVIOUS  to  the  passing  of  the  Poor  Law  Amendment  Act,  4  and  5  W.  SmSSSow™ 
4,  c  76,  the  parish  of  St,  Pancras  was  governed  by  a  select  vestry,  con-  b«ve  not  power. 
sisting  of  122  persons,  under  a  private  act,  59  6.  3,c.  39.     These  vestrymen   w.4.c.76.»!°39. 
were  elected  for  life,  and  were  bound  to  have  certain  qualifications.     By  s.  41   uon orVbL*rdof 
the  vestrymen  were  to  elect  annually  out  of  their  own  body  forty  directors  of  S^nu°roSl>?i 
the  poor.     These  directors  were  to  have  the  management  of  the  poor.    The  ***•  "" tie  wutsb 
vestrymen  were  to  have  the  raising  of  the  poor  rates.     The  parish  afterwards  *Jf  **J*5"5^' 
adopted  the  Act  1  and  2  W.  4,  c.  60  (Sir  John  Hothouse's  Act),  by  which  it  ing  JirMdy  « 
vu  enacted  that  one-third  of  the  vestrymen  should  go  out  of  office  every  ton  under « local 
jear,  and  under  which  the  qualification  was  lower  than  that  required  by  the  *^ 
local  Act  (ay.    On  the  25th  of  April  last  the  Poor  Law  Commissioners, 
without  obtaining  any  consent  on  the  part  of  the  parish,  or  of  the  directors  of 
the  poor,  made  an  order  that  the  relief  of  the  poor  in  the  parish  should  be 
administered  by  a  board  of  guardians  consisting  of  twenty  persons ;   and  that 
they  should  be  elected  and  constituted  according  to  the  provisions  of  the  stat 
4  and  5  W.  4,  c.  76,  in  the  manner  set  forth  in  the  order.    The  right  of  the 
Poor  Law  Commissioners  to  make  this  order  in  the  parish,  governed  as  it  was 
by  a  local  act,  was  disputed,  but  twenty  persons  were  elected,  all  of  whom 
had  preTiously  been  directors  of  the  poor  under  the  local  Act.     These  twenty 
peisons  afterwards  met,  but  refused  to  act,  and  an  order  was  made  on  the  9th 
of  Jufyj  by  the  Poor  Law  Commissioners,  to  proceed  to  act  by  electing  a 
chairman  and  vice-chairman,  and  otherwise  obey  the  orders  of  the  Commission- 
ers.  This  order  was  unattended  to,  and  accordingly  a  rule  nisi  for  a  mandamui 
was  obtained,  on  the  part  of  the  Poor  Law  Commissioners,  to  enforce  obedience 
to  that  order;  notice  was  afterwards  given  under  the  106th  section  of  the 
Act,  by  two  of  the  persons  elected  guardians,  that  a  writ  of  certiorari  would 
be  moved  for,  to  remove  into  the  Court  of  King's  Bench  the  order  of  the 
25th  of  April  directing  the  election  of  the  guardians. 

Sir  F.  Pollock,  Prendergast,  Austin  and  Thomas^  in  Michaelmas  Term 
last,  shewed  cause  against  the  rule  for  the  mandamus, 

(«)  With  reference  to  the  adoption  of  Man.  425,  and  The  King  v.  The  Tnuteett  of 

this  act  by  the  parish  of  St,  Pamcrae,  »ec  tlie  the  New  Church  of  St.  Panrrat,   5  Nev.  & 

raiet  of  The  Ktn^  v.  The  Chmvhwardent  of  Man.  219. 
St,  PmeroMy  1  AdoL  &  EL  80;  3  Nev.  & 
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Ki^g't  Benck,       Adoms^  Seijt,  appeared  for  the  ex-officio  guardians. 

The  Kino 

_.    p^-  ,  Lord  Dbnman,  C.  J.,  then  intimated  that  the  Court  had  great  difficulty  in 

Commissiun-    disposing  of  the  question  on  the  rule  for  the  mandamus^  as  it  was  in  form 

era.  drawn  up  for  a  mandamua  to  the  guardians  entitled  to  act  as  such  under  the 

Poor  Law  Amendment  Act,  and  that  on  the  mandamxts  issuing,  the  persona 

elected  might  say  they  were  not  entitled  to  act  as  such  guardians. 

Sir  F,  PoUock^  according  to  the  notice  given,  then  moved  under  the  106th 
section  for  a  certiorari  to  bring  up  the  order  of  the  Commissioners  of  the 
25th  of  Aprils  the  rule  for  the  mandamus  being  allowed  to  stand  over. 

The  Attorney  General^  Sir  William  Folleti,  Wtghtman^  and  Tomlinsan 
then  shewed  cause  in  the  first  instance  under  the  106th  section,  and  were 
answered  by  the  other  ^ide.  .  The  arguments  on  both  sides  are  fully  adverted 
to  in  the  judgments  given. 

Cur,  adv.  vult. 

This  Term  the  Judges,  before  whom  it  was  argued,  delivered  their  judf^ 
ments. 

Coleridge,  J. — ^This  was  a  case  in  which  the  Poor  Law  Commissioners 
for  England  and  Wales  shewed  cause  in  the  first  instance,  under  the  106th 
section  of  the  4  and  5  Will.  4,  c.  76,  against  a  rule  for  a  certiorari  to  remove, 
for  the  purpose  of  quashing,  an  order  issued  by  them  to  the  Board  of 
Directors  for  the  parish  of  St,  Pancras,  by  which  they  were  directed  to  elect 
twenty  guardians  of  the  poor  for  that  parish;  and  the  question  for  our 
decision  is  the  validity  of  that  order  under  the  circumstances,  few  in  number, 
which  I  am  about  to  state. 

At  the  time  of  issuing  the  order,  the  parish  was  and  ever  since  the  passing 
of  the  59  Geo.  3,  c.  39,  a  local  act,  had  been  under  the  government  of 
authorities  constituted  by  that  act  with  various  powers,  and,  among  others, 
with  that  of  administering  the  relief  of  the  poor,  and  a  Board  of  Directors, 
forty  in  number,  were  entrusted  with  the  immediate  management  of  that 
relief.  It  is  contended,  on  the  part  of  the  vestry,  that  this  local  act  prevents 
the  Commissioners  from  constituting  a  new  board  of  guardians  of  the  poor. 

On  the  part  of  the  Commissioners,  it  is  urged,  that  that  circumstance  does 
not  deprive  them  of  the  power  which  they  derive  for  this  purpose  from  the 
39th  section  of  the  act.  It  is  enacted  by  that  section,  that  if  the  Commis- 
sioners **  shall,  by  any  order  under  their  hands  and  seals,  direct  that  the 
administration  of  the  laws  for  the  relief  of  the  poor  of  any  single  parish 
should  be  governed  and  administered  by  a  Board  of  Guardians,  then  such 
Board  shall  be  elected  and  constituted,  and  authorised  and  entitled  to  act, 
fbr  such  single  parish,  in  like  manner  in  all  respects  as  is  hereinbefore 
enacted  and  provided  in  respect  to  a  Board  of  Guardians  for  united  parishes ; 
and  every  justice  of  the  peace  resident  therein,  and  acting  for  the  county, 
shall  be  and  may  act  as  an  ex-officio  member  of  the  Board." 

The  whole  question  turns  upon  the  meaning  properly  to  be  given  to  this 
section.     It  will  be  observed,  that  it  does  not  in  direct  ttrms  give  the  power 
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of  constituting  a  board  of  guardians   in  single  parishes,  but  rather  seems    KingU  Bench, 
directed  to  the  election  and  attributes  of  such  boards  if  they  shall  exercise  the      TlieKiNo 
power  of  erecting  one.     But  assuming,  as  I  think  we  must,  and  which  has  *'• 

not  been  contested  in  the  course  of  the  argument,  that  the  grant  of  such  a    Comnllssion-*^ 
power  to  the  Commissioners  must  be  implied  from   the  language  of  this  «». 

section,  I  do  not  see  how  it  can  be  denied  that  the  words,  entirely  unre- 
strained as  they  are,  are  large  enough  to  extend  to  single  parishes,  under 
whatever  circumstances  they  may  be,  and  so  to  authorise  the  order  in 
qoestion  with  regard  to  St,  Pancras. 

It  is  in  my  opinion  so  important  for  the  Court,  in  construing  modern 
statutes,  to  act  upon  the  principle  of  giving  full  effect  to  their  language,  and  of 
declining  to  mould  that  language  in  order  to  meet  either  an  alleged  convenience 
or  an  alleged  equity,  upon  doubtful  evidence  of  intention,  that  nothing  will 
induce  me  to  withdraw  a  case  from  the  operation  of  a  section,  which  is  within 
its  words,  but  clear  and  unambiguous  evidence  that  so  to  do  is  to  fulfil  the 
general  intent  of  the  statute ;  and  also  that  to  adhere  to  the  literal  interpreta- 
tion is  to  decide  inconsistently  with  other  and  overruling  provisions  of  the 
tame  statute.  When  the  evidence  amounts  to  this,  the  Court  may  properly 
act  upon  it,  for  the  object  of  ail  rules  of  construction  being  to  ascertain  the 
meaning  of  the  language  used,  and  it  being  unreasonable  to  impute  to  the 
legislature  inconsistent  intents  upon  the  same  general  subject  matter,  what 
it  has  clearly  said  in  one  part  must  be  the  best  evidence  of  what  it  has  intended 
to  say  in  the  other ;  and  if  the  clear  language  be  in  accordance  with  the 
plain  policy  and  purview  of  the  whole  statute,  there  is  the  strongest  reason 
for  believing  that  the  interpretation  of  a  particular  part,  inconsistently  with 
that,  is  a  wrong  interpretation.  The  Court  must  apply  in  such  a  case  the 
same  rules  which  it  would  use  in  construing  the  limitations  of  a  deed ;  it 
most  look  to  the  whole  context,  and  endeavour  to  give  effect  to  all  the  provi- 
sions, enlarging  or  restraining,  if  need  be,  for  that  purpose  the  literal  interpre- 
tation of  any  particular  part.  Upon  an  attentive  consideration  of  the  several 
dauses  of  this  statute,  a  consideration  necessarily  the  more  attentive,  because 
one  of  my  learned  brothers  has  formed  a  different  opinion,  it  seems  to  me,  that 
the  general  words  of  the  section  in  question  must  receive  a  restrained  con- 
ilniction.  It  will  be  necessary,  in  order  to  justify  this  opinion,  to  examine 
the  statute  more  in  detail  than  I  could  have  wished,  but  before  I  do  so,  I  think 
it  figfal  to  premise  a  remark,  which  must  be  borne  in  mind  in  order  to  give 
to  the  evidence  resulting  from  this  examination  its  due  weight.  The  remark 
is  this,  that  we  are  dealing  with  a  statute  which  has  reference  not  so  much 
to  the  common  law  as  to  a  laige  number  of  previous  statutes ;  that  its 
general  intent  is  in  accordance  with  them,  except  where  it  makes  out  in 
langruage  their  partial  repeal  or  modification.  I  find  it  therefore 
difficult  to  adopt  that  construction,  which  supposes  an  intent  to  repeal 
them,  as  to  other  important  but  unspecified  provisions,  by  implication.  The 
kige  and  literal  interpretation  of  this  clause  will  certainly  become  more 
improbable,  if  it  shall  appear  to  be  at  variance,  not  only  with  the  clear  intent 
and  meaning  of  other  unambiguous  clauses  in  the  same  statute,  but  if  it  will 
abo  have  the  efiect  of  repealing  in  part  a  former  statute,  one  of  a  class  too 
manifestly  in  the  contemplation  of  the  legislature,  when  this  act  was  framed, 
c^remly  sabjected  to  its  operation  in  some  ])articular8,  and  expressly  saved 
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King*t  Bench,  froDi  it  in  the   main.     In  the  case  of  Williams  v.  Pritchard  (6),  Lord 

ThelCiNa      Kenyan  uses  lan^a^  applicable  to  this  part  of  the  subject.     ^  It  cannot  be 

**  contended  that  a  subsequent  Act  of  Parliament  will  not  control  the  provisions 

Commission-    ^^  ^  P^'^'^  statute,  if  it  were  intended  to  have  that  operation ;  but  there  are 

en.  several  cases  in  the  books  to  shew,  that  where  the  intention  of  the  legislature 

was  apparent,  that  the  subsequent  act  should  not  have  such  an  operation, 

there,  even  though  the  words  of  such  statute,  taken  strictly  and  grammatically, 

wouki  repeal  a  former  act,  the  Courts  of  Law,  judging  for  the  benefit  of  the 

subject,  have  held  that  they  ought  not  to  receive  such  a  constniction.*' 

The  first  section,  to  which  it  is  important  to  look  in  this  examination,  is  the 
fiHeenth,  which  describes  generally  the  powers  and  duties  of  the  Commis- 
sioners. By  this,  although  the  administration  of  relief  to  the  poor  is  made 
subject  to  their  direction  and  control,  yet  that  is  still  to  be  "  according  to  the 
existing  laws,  or  such  laws  as  shall  be  in  force  at  the  time  being.*'  And 
they  are  empowered  to  issue  orders  '^for  the  guidance  and  control  of  all 
guardians,  vestries,  and  parish  officers."  The  term  "guardian,"  by  the 
109th  section  (the  interpretation  clause)  including  ^'  any  visitor,  director, 
or  other  officer  in  a  parish,  appointed  or  entitled  to  act  as  a  manager  of  the 
poor,  and  in  the  distribution  or  ordering  of  the  relief  to  the  poor  under  any 
local  Act  of  Parliament."  The  Directors,  therefore,  of  St.  Pancras  may  be 
guided  and  controlled  under  this  section ;  but  the  management  of  the  poor 
cannot  be  taken  from  them. 

The  21st  section,  which  is  the  next  affi*cting  this  question,  is  more  explicit 
to  the  same  purpose  ;  for  it  enacts  that,  except  where  otherwise  provided  for 
by  the  act,  all  the  powers  given  by  any  Act  of  Parliament,  general  as  well  as 
local,  *'  in  any  way  relating  to  the  relief  of  the  poor,  shall  in  future  be  exer 
eised  by  the  persons  authorised  by  law  to  exercise  the  same,  under  the  control, 
and  subject  to  the  rules,  orders,  and  regulations  of  the  Commissioners,  and 
they  and  the  Assistant  Commissioners  shall  be  entitled  to  attend  at  every 
parochial  and  other  local  board  and  vestry,  and  take  part  in  the  discussions, 
but  not  to  vote/* 

The  22nd  section  restrains  the  authorities  under  any  local  act  relating  to 
the  relief  of  the  poor  from  making  henceforward  any  new  rules,  orders,  or 
regulations,  until  the  same  shall  have  been  submitted  to  and  approved  and 
confirmed  by  the  Commissioners. 

Thus  far  it  cannot  be  doubted  that  the  express  object  of  the  statute  is  to 
obtain  an  improvement  and  uniformity  in  the  management  of  the  poor,  not 
by  creating  any  new  machinery  in  the  parishes,  but  by  preserving  that  which 
existed,  whether  under  general  or  local  acts,  and  submitting  it  to  the  guidance 
and  control  of  the  Commissioners. 

By  the  26th  section  the  Commissioners  are  empowered  '*to  declare  so 
many  parishes  as  they  may  think  fit  to  be  united  for  the  administration  of 
the  laws  for  the  relitf  of  the  poor;*'  and  by  sect.  32,  from  time  to  time  to 
dissolve,  add  to.  or  take  from,  any  union,  whether  formed  before  or  after  the 
passing  of  the  act,  provided  that  no  such  dissolution,  alteration,  or  addition 
shall  be  made  unless  two-thirds  of  the  guardians  of  such  union  shall  concur 
therein.  The  38th  section  enacts,  that  wherever  a  union  shall  be  formed  by 
order  or  with  the  concurrence  of  the  Commissioners,  a  board  of  guardians 
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shall  be  constituted  and  chosen  for  siicli  union,  and  the  relief  of  the  poor  in    AVu/t  Bench, 
such  union  shall  be  administered  bv  such  board.  TheKiNa 

These  sections,  from  the  26th  to  the  S8th  inclusive,  with  the  intermediate  _,    ^'    , 
1  ...  ,    ,  ^  ,     ^,  .    .  .1  z-     The  Poor  Uivr 

and  unnoticed  sections,  extend  the  powers  of  the  Commissioners  to  the  consti-    Commisniuo- 

tution,  dissolution,  and  alteration  of  parochial  unions,  and  to  the  establish-  en. 

ment  of  boards  of  guardians ;  but  it  is  remarkable,  that  when  they  come  to 

the  alteration  of  existing  unions  they  cannot  proceed  without  the  consent  of 

two- thirds  of  the  guardians  already  constituted. 

The  39th  section,  on  which  the  question  turns,  follows.     I  have  already 

stated  it     It  appears  to  me  that  no  one  reading  it,  even  by  itself,  would 

suppose  it  intended  to  apply  to  any  single  parish  in  which  the  administration 

of  the  poor  laws  was  already  in  the  hands  of  a  board  of  guardians.    The 

obvious  intention  seems  to  be,  merely  to  give  the  Commissioners  the  power  to 

introduce  the  same  system  of  government,  by  a  board  of  guardians,  into 

single  parishes  in  which  it  did  not  exist  before,  as  they  were  directed  to 

introduce  into  the  unions  which  they  should  form  or  concur  in  forming.     The 

argument  to  be  derived  from  this  is  not  without  strength  in  itself;   it  is 

founded  on  the  very  words  and  form  of  expression  used  in  the  section,  but  it 

receives  a  great  increase  of  force,  where  it  is  found  to  harmonize  so  exactly 

both  with  the  constitutive  and  conservative  parts  of  the  previous  sections  of 

the  acL     It  agrees  with  the  former  in  enabling  the  boards  to  be  established 

where  none  existed  before ;   with  the  latter,  where  such  a  board  exists,  in 

leaving  the  persons  authorised  by  law,  in  the  language  of  the  21st  section,  to 

eiercise  the  p^iwers  of  their  local  act  relating  to  the  relief  of  the  poor  in  both 

eases ;   still  eflectuating  the  main  object  of  the  act,  that  all  shall  be  under  the 

guidance  and  control  of  the  Commissioners. 

A  few  sections,  however,  still  remain  to  be  noticed,  which  serve  to  throw  a 

stronger  light  upon  the  true  meaning  of  this  section.    The  40th  enacts  and 

describes  in  detail  a  new  mode  of  voting,  which  is  to  be  observed  in  all  cases 

of  the  election  of  guardians  under  this  act ;  and  the  41st  section  enacts,  in  ex- 

prc»  terms,  that  all  elections  of  guardians  tmder  any  local  act  '^  shall  hereafter, 

so  far  as  the  Commissioners  shall  direct,  be  made  and  conducted  according  to 

the  provisions  of  this  act."     It  may  reasonably  be  asked,  why  introduce  this 

express  power  to  regulate  the  elections  of  these  local  boards,  if  they  held  their 

existence,  as  boards  (or  the  management  of  the  poor,  only  at  the  pleasure  of 

the  Commissioners?     But  to  this  clause  is  attached  a  proviso  still  more 

important  to  the  argument :  by  this  the  Commissioners  are  empowered  **  to 

make  such  alterations  in  the  number,  mode  of  appointment,  removal,  and 

period  of  service,  of  the  guardians,  or  any  of  them"  of  any  parish  or  existing 

anioo,  as  to  them  shall  seem  expedient ;  but  this  only  with  the  consent  of  the 

majorHy  of  the  owners  and  rate-payers.    Can  they  then  make  such  alterations 

SB  abote  specified,  only  with  the  consent  of  the  parish,  and  may  they  destroy 

the  same  board  by  their  mere  order  ?    It  was  urged,  I  am  aware,  that  the 

presest  order  does  not  destroy  the  local  board  in  St.  Pancrasy  that  the 

Management  of  the  poor  was  but  one  of  its  functions,  and  that  it  will  still 

mbsLHl  for  many  important  purposes.     1  do  not  stop  to  notice  the  incon* 

veaience  of  this  doable  machinery ;   but  in  truth,  is  the  fact  alleged  in  this 

partienlmr  case  any  answer  to  the  general  argument?    Those  who  contend 

for  the  ^idity  of  this  order  must  maintain  that  the  Commissioners  would 

cipally  bare  had  the  power  to  issue  it,  if  the  local  board  had  existed  only  as  a 


r^  t^ 
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King't  Bench,  board  for  the  management  of  the  poor,  and  then  they  must  have  contended 
Th«l^a      ^hat  those  could  destroy  at  pleasure  who  could  only  alter  by  consent 

^'  I  have  carried  this  examination  far  enough  to  satisfy  my  own  mind  that  this 

ComnuMiou*    orAtf  is  not  warranted  by  the  statute.     I  am  not  unaware  of  the  forcible 
«rt»  remarks  to  which  the  general  words  of  the  39th  section,  and,  perhaps,  of 

some  other  clauses,  may  give  rise,  and  I  have  come  to  the  conclusion  whidi 
goes  to  restrain  those  words  very  reluctantly.  But  the  sum  of  the  arguments 
to  which  I  have  been  obliged  to  yield  is  this — the  clause  itself  appears,  on 
the  reading  it  by  itself,  not  to  have  been  intended  to  apply  to  cases  of 
parishes  with  existing  boards ;  then  I  find  that  to  construe  it  as  not  having 
that  application,  makes  it  agree  with  a  prevailing  tendency  in  the  other 
sections  not  to  destroy  existing  boards  or  repeal  local  acts,  but  to  make  them 
subserve  the  general  policy  of  the  act  by  putting  them  under  the  guidance  of 
the  Commissioners,  making  its  provisions  in  certain  specified  matters  override 
those  of  the  existing  statutes,  but  in  general  adopting  and  harmonising  with 
them.  I  further  find  that  to  suppose  the  sectu>n  intended  to  destroy  such 
boards,  is  to  make  it  at  variance  with  many  sections  which  either  provide  for 
or  directly  contemplate  their  continuance  ;  and  I  lastly  find  a  provision  with 
respect  to  the  future  elections,  and  possible  alterations  by  consent,  in  the 
number  and  period  of  service  of  the  members,  which  seems  wholly  incon- 
sistent with  the  notion  that  the  future  existence  of  the  board  was  entirely  at 
the  discretion  of  the  Commissioners. 

If  the  d9th  section  had  contained  the  words  *'  whether  in  such  parish 
there  be  or  not  any  existing  board  of  guardians,**  or  any  equivalent  words 
following  the  words  **any  single  parish,"  no  argument  could  have  arisen, 
but  I  should  have  found  it  impossible  to  reconcile  all  the  clauses  as  I  now 
can.  No  such  words  are  there,  and  I  cannot  conceive  that  they  are  omitted 
either  inadvertently  or  with  intent  to  give  to  the  Commissioners,  covertly,  a 
power  over  a  large  number  of  parishes,  and  those  the  most  populous  and 
influential,  which  if  conferred  in  express  terms,  would  undoubtedly  have  occa- 
sioned much  question.  Upon  the  whole,  I  am  of  opinion  that  this  order 
must  be  quashed. 

Williams,  J. — I  have  the  misfortune  to  differ  from  the  rest  of  the  Court, 
and  therefore  it  is  a  satisfaction  to  me  that  the  result  will  not  be  affected  by 
that  circumstance.  The  question  before  the  Court  is,  whether  the  order  of 
the  Poor  Law  Commissioners,  already  referred  to,  can  be  sustained  ;  and 
that  depends  upon  the  proper  construction  of  the  38th  and  S9th  sections  of  4 
and  5  Will.  4,  c.  76,  particularly  the  latter,  considered,  I  agree,  in  connexion 
with  the  other  parts  of  the  act.  The  general  object  of  it  certainly  is,  to 
bring  the  administration  of  relief  to  the  poor  throughout  the  country  under 
the  order  and  disposition  of  the  said  Commissioners,  and  very  large  and 
extensive  powers  are  unquestionably  conferred  upon  them  for  that  purpose. 
The  first  fourteen  sections  of  the  act  relate  to  the  appointment  of  Commis- 
sioners and  Assistant  Commissioners ;  and  in  the  15th  section  the  power 
alluded  to  is  thus  given,  viz. :  *'  The  administration  of  relief  to  the  poor 
throughout  England  and  Wales,  according  to  the  existing  laws,  or  such  laws 
as  shall  be  in  force  at  the  time  being,  shall  be  subject  to  the  direction  and 
control  of  the  suid  Commissioners  ;'*  and  there  are  enumerated  a  variety  of 
paTticulars  which  are  embraced  in  the  above  description,  including  the  power 


HILARY  TERM,  1837.  85 

of  makings  rules,  orders,  and  regulations  for  the  guidance  and  control  of  all   KingU  Bench, 

guardians,  vestries,  and  parish  officers.     Now  this  section,  which  is  certainly      ThTKmo 

one  of  the  most  important  in  the  act,  seems  to  me  to  have  for  its  object  only  ^    ^^'     ' 

,      ^  .    .  ,  ,  r  *i_  •      The  Poor  Law 

to  giTe  power  to  the  Commissioners  over  the  actual  managers  of  the  poor  in    CommiMnion- 

each  parish  and  district,  and  to  have  no  reference  to  any  particular  descrip-  em. 

tions  of  managers,  or  to  the  mode  of  their  appointment.  And  accordingly 
we  see  in  the  explanatory  clause  (s.  109)  that  the  word  *'  guardian"  means 
thiDiighout  the  act  any  visitor,  governor,  or  director,  in  short  any  person 
intrusted  with  the  management  of  the  poor.  It  seems  to  me  important  to 
bear  in  mind  the  precise  object  of  this  section,  because  the  mode  of  election 
is  made  the  subject  of  very  particular  and  minute  regulations  in  the  40th 
section ;  and  the  right  of  voting  there  prescribed  differs,  so  far  as  I  am 
aware,  from  any  before  in  use  in  this  country.  I  allude  to  the  right  of 
voting  conferred  upon  the  owners  of  property,  which,  though  not  practised 
here,  has,  it  is  said,  been  long  prevalent  in  Scotland.  The  26th  section  em- 
powers the  Commissioners  *^  to  declare  so  many  parishes  as  they  may  think 
fit  united  for  the  administration  of  the  laws  for  the  relief  of  the  poor;"  and  by 
sections  33  and  34  powers  are  given  to  the  guardians  of  any  union,  with  the 
consent  of  the  Commissioners,  to  make  such  union  one  parish,  for  purposes 
of  settlement  and  of  rating ;  and  by  the  37th  certain  unions,  without 
consent  of  the  Commissioners,  are  prohibited.  Then  comes  the  38th  and 
39th  sections,  upon  which  the  question  mainly  turns.  Before  adverting  to 
them,  however,  it  is  material  to  notice  the  general  power  of  forming  unions 
under  the  26th  section,  because  the  unrestrained  natiure  of  it,  as  I  under- 
stand its  language,  seems  to  me  to  throw  some  light  upon  the  39th  section, 
where  the  power  of  Commissioners  is  to  be  considered  in  the  case  of  a  single 
parish.  Now  the  26th  section  runs  thus  :  *'  It  shall  be  lawful  for  the  said 
Commissioners,  by  order  under  their  hands  and  seal,  to  declare  so  many 
parishes  as  they  may  think  (it  to  be  imited  for  the  administration  of  the  laws 
for  the  relief  of  the  poor,  and  such  parishes  shall  thereupon  be  deemed  a 
union  for  such  purpose,"  &c.  There  is  no  exception,  no  restraint;  and 
accordingly  it  seems  to  me  that  the  most  obvious  and  manifest  repugnancy 
in  other  parts  of  the  act  to  the  general  meaning  of  this  clause  should  be 
pointed  out,  before  we  are  authorised  to  read  it  as  if  after  the  word  '*  parishes  " 
had  been  introduced,  ^'except  such  as  are  governed  by  a  local  act.'*  It 
seems  to  me,  I  confess,  to  include  all  of  every  description.  By  the  38th 
section  it  is  provided  that  in  all  cases  of  union  under  the  26th  section,  the 
generality  of  which  I  have  noticed,  by  the  order  or  with  the  concurrence  of 
the  Commissioners,  a  board  of  guardians  of  the  poor  shall  be  constituted  and 
chosen,  and  the  government  of  the  workhouses,  and  administration  of  relief 
of  the  poor,  shall  be  under  the  control  of  such  guardians,  and  the  said 
guardians  shall  be  elected  by  the  rate-payers  and  owners  of  property.  Then 
foUow  the  regrulations  before  alluded  to,  as  to  the  mode  of  voting,  with 
limited  powers  to  the  Commissioners  as  to  the  number  of  guardians,  which 
number,  however,  they  cannot  reduce  below  one  for  each  parish  of  the  union. 
It  is  necessary  to  advert  thus  much  to  the  provisions  of  the  38th  section, 
althongh  the  question  arises  immediately  upon  the  39th,  because  the 
fomer  is,  in  the  most  essential  part,  directly  incorporated  in  the  latter. 
The  clause  is  in  the  ifollowing  words.  (His  Lordship  here  recited  the 
39th   sedkm.)      The  effect   of  the  order  in  question  is   to  reduce  the 
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KingUBeneki  number  of  persons  from  40,  the  present  number  of  directors  under  a 
ThcKiNo  ^oc»J  act  g^^^^^"'"?  ^^  parish  of  St,  PancraSy  to  20,  and  to  introduce 
»•  the  new  mode  of  election  prescribed  by  the  40th  section.     The  effect  is  not 

^om^/sion^  necesfjarily  to  produce  any  greater  chanp^e.  By  the  new  mode  of  election,  for 
rrs.  any  thing  that  appears,  the  twenty  to  be  chosen  may  be  out  of  the  present 

forty  directors.  The  change  therefore  would  be  only  in  the  number  of  per- 
sons to  whom  the  management  is  deputed.  Whether  those  persons  be  twenty, 
under  the  newly  prescribed  form  of  election,  or  the  forty  directors  under  the 
local  act,  it  is,  I  think,  unquestionable  that  "rules,  orders,  and  regulations," 
for  their  guidance  and  control,  may  be  equally  issued  by  the  Commissioners ; 
and  it  is  probable,  to  say  no  more,  that  the  same  rules  would  be  issued,  whicbf 
ever  management  may  prevail.  I  notice  this  in  passing,  for  the  purpose  of 
shewing  that  the  question  is  probably  not  quite  of  so  much  importance  as 
has  been  attributed  to  it.  The  question  itself  of  course  remains  the  same,  and 
it  is  as  I  at  first  stated  it. 

The  language  of  the  39th  section  is  certainly  very  large  and  general. 
There  is  no  restriction  expressed,  (as  I  have  already  observed  is  the  case  with 
respect  to  what  I  consider  the  corresponding  power  of  forming  unions  under 
the  26th  section,)  although  it  is  obvious  how  easily  and  briefly  such  resUic^ 
tion  might  have  been  introduce<l,  to  prohibit  the  interference  of  the  Commis^ 
sioners  in  the  case  of  a  parish  governed  by  a  local  act.  Where  the  words 
**  single  parish*'  are  introduced,  there  is  no  such  exception,  nor  any  proviso  to 
produce  the  same  effect,  fertile  as  the  act  is  of  provisoes,  some  of  them  too,  as 
were  pointed  out  by  my  brother  Patteson^  of  a  novel  and  extraordinary 
description.  In  estimating  the  effect  to  be  given  to  this  general  language, 
unrestrained,  as  has  been  observed,  it  is  impossible  to  overlook  entirely  the 
new  mode  of  election  introduced  by  this  act,  combined  with  a  power  of  regu- 
lating the  number  to  be  elected.  How  far  it  may  have  been  the  policy  of  the 
legislature,  by  this  provision,  to  extend  to  all  parishes  (however  circum- 
stanced) the  benefit  of  this  plan,  and  what  degree  of  importance  was  attached 
to  it,  I  am  not  prepared  to  say.  Certain,  however,  it  is,  that  in  proportion  as 
the  power  of  the  Commissioners  is  extended,  this  mode  of  election,  with  the 
control  above  mentioned,  is  extended  likewise. 

The  41st  section  was  much  relied  upon  against  the  order.  (His  Lordship 
recited  it.)  From  this  it  appears  that  the  Commissioners  may,  in  the  case  of 
guardians  of  a  parish  or  union  (existing  at  the  time  of  its  passing),  vnder  the 
said  act  J  appointed  by  the  consent  of  such  majority  as  is  there  mentioned, 
make  alterations  in  the  duration  of  the  service  of  guardians  ;  and  also  ^*  to 
make  such  alterations  in  the  number,  mode  of  appointment,  removal  and 
period  of  service  of  the  guardians,  or  any  of  them,  of  any  parish  or  of  any 
union  now  existing  or  to  be  formed  under  the  provisions  of  this  act,  as  to  the 
said  Commissioners,  with  such  consent  as  aforesaid,  shall  seem  expedient." 
And  the  argument  was,  that  It  is  strange  and  seems  inconsistent,  that  the 
Commissioners  should  have  power,  by  resorting  to  the  measures  which  they 
are  authorised  to  take  under  the  38th  and  39th  sections,  at  their  own  discre- 
tion to  require  a  new  election  of  guardians  under  the  new  mode,  whereas  by 
the  section  under  consideration,  they  cannot  make  even  alterations  without 
the  consent  therein  specified.  It  is  to  be  observed,  however,  that  the  first 
branch  of  this  41st  section  speaks  of  guardians  appointed  under  this  act,  and 
if  so,  it  includes  those  appointed  under  the  38ili  section,  over  which  appoint- 
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ment,  though  iht  election  be  with  owners  of  property  and  rate-|^ayers,  the  King'i  Bench, 

Commissionere  have  a  power  as  to  the  number  and  qualification  of  the  guar-  jhe  Kino 
diaas.     I  cannot  therefore  see  that  it  is  necessarily  inconsistent,  or  undertake  «'• 

to  say  that  the  legislature  might  not  have  meant  that  the  Commissioners,  Coiumiwiou- 


onee  exercised  their  authority  at  the  original  election  as  to  the  number  <;», 

of  guardians,  should  not  be  allowed  to  disturb  it,  or  again  to  interfere  with- 
out  the  consent  specified  in  this  41  st  section.    The  latter  branch  of  this  same 
section  has  the  words  ^'  guardians  of  any  parish  or  union  now  existing," 
without  the  addition  of  the  words  "  appointed  under  this  act  ;'*  and  as  they 
are  omitted,  and  as  the  power  of  the  Commissioners  is  somewhat  different 
Irom  that  conferred  upon  them  in  the  earlier  part  of  the  section,  I  presume 
that  these  latter  words  must  be  understood  to  mean  any  **  managers'*  of  the 
poor,  existing  at  the  time  of  the  passing  of  the  act ;  the  interpretation  clause 
(as  already  observed)  having  so  defined  the  meaning  of  the  word  ''  guardian,'' 
still  the  Commissioners  need  not  interfere ;  and  if  they  see  nothing  wrong  in 
the  actual  management,  it  is  perhaps  difficult  to  discover  any  good  reason 
why  they  should.     Whether  in  the  present  instance  or  any  other  it  be  wise 
or  politic  to  do  so,  is  another  question  with  which  we  have  no  concern.     I 
am,  however,  by  no  means  satisfied  that  the  meaning  of  the  legislature,  in 
this  latter  branch  of  the  section  now  under  consideration,  may  not  have  been, 
that  if  the  Commissioners  so  far  testified  their  approbation  of  the  existing 
aothorities  and  management  in  any  given  parish,  as  not  to  deem  it  necessary 
either  to  throw  it  into  a  union  under  the  26th  section,  or,  if  the  phrase  may 
be  allowed,  to  make  it  an  independent  union  under  the  39th,  they  should  not 
be  allowed  to  make  any  alterations  at  all  without  the  consent  in  this  4ist 
section  specified.     If  the  latter  branch  of  the  section  be  the  same  in  construc- 
tion as  the  first,  then  the  observations  made  upon  the  former  branch  are 
applicable  to  the  whole. 

The  54th  section  was  also  brought  under  our  notice,  as  being  opposed  to 
the  validity  of  the  order.  It  seems  necessary,  in  order  to  form  a  proper  esti- 
mate of  the  bearing  of  this  section  to  advert  to  the  preceding,  the  5drd. 
That  repeals  three  distinct  acts  of  parliament,  viz.,  36  Geo.  3,  c.  23,  the  55 
Geo.  3,  c.  137,  and  the  59  Geo.  3,  c.  12.  By  the  first  of  these  acts,  the 
overseers,  under  certain  circumstances,  were  allowed  to  give  relief  to  poor 
persons  at  their  own  homes ;  and  by  all  three  a  similar  power  was  given, 
ooder  more  or  fewer  restrictions,  to  a  justice  or  justices  of  the  peace.  The 
obiect  of  course  was  to  take  away  all  these  powers ;  and  that  being  effected, 
the  54th  section  enacts,  that  where  there  is  any  body  entrusted  with  manage- 
ment of  the  poor,  whether  guardians,  select  vestry,  or  however  composed,  the 
ordering  of  relief  shall  be  vested  in  that  body  alone.  There  is  a  saving  of 
the  powers  conferred  upon  the  Commissioners  by  the  act ;  but  independent  of 
this,  the  view  and  object  of  the  section  seems  to  me  to  be  what  I  have  men- 
tioned, and  not  to  bear  upon  the  precise  question  of  the  power  of  the  Commis- 
siooers  in  this  Instance.  Whether  the  old  board  of  directors  in  the  parish  of 
SL  PancroM  should  remain,  or  whether  there  be  an  election  under  the  new 
method  prescribed  by  the  act,  this  power,  as  contrasted  with  the  overseers 
and  justices  of  the  peace  under  the  repealed  statutes  above  mentioned,  would, 
as  it  seems  to  me,  be  vested  equally  in  either.  It  was  further  urged  in  argu- 
Benl,  that  the  order  cannot  be  sustained,  because  it  directs  a  board  to  be 
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King*i  Bench*    constituted  of  the  description  therein  mentioned,  whereas  there  is  already  a 

TheKuro      board  existing.     But  taking  the  whole  order  together,  it  seems  to  me  to 

"•  appear  sufficiently,  that  the  board  mentioned  in  the  order  is  a  board  lo  be 

Commission-     appointed  under  the  new  mode  of  election  prescribed  in  the  40th  sectioDi 

erv.  which  must  differ  in  number  from  the  existing  one,  and  may  differ  also  as  to 

the  persons  of  whom  the  more  limited  number  is  composed,  according  as 

twenty  of  the  present  persons  may  or  may  not  be  re-elected. 

For  these  reasons,  such  as  they  are,  and  without  my  placing  any  thing  like 
implicit  confidence  in  them,  it  seems  to  me  that  the  express  words  of  the  39th 
section,  enjoining  that  where  an  order  of  the  Commissioners  shall  direct  that 
*'  the  laws  for  the  relief  of  the  poor  of  any  single  parish  shall  be  governed 
and  administered  by  a  board  of  guardians,  then  such  board  shaU  be  elected 
and  constituted,  and  authorised  and  entitled  to  act  for  such  single  parish,  in 
like  manner"  as  in  the  38th  section  is  provided,  are  not  so  far  varied  or  con- 
tradicted by  any  conflicting  enactment,  as  to  prevent  them  having  the  effect 
which,  taken  by  themselves,  they  import,  and  that  therefore  the  order  may  be 
sustained. 

Patteson,  J. — ^This  is  an  application  for  a  writ  of  certiorari  tp  remove  an 
order  of  the  Poor  Law  Commissioners  for  England  and  Wales,  into  this 
Court,  under  the  105th  section  of  4  and  5  Will.  4,  c.  76,  and  cause  was  shewn 
in  the  first  instance,  under  the  106th  section  of  the  same  act,  empowering 
the  Court  forthwith  to  hear  and  determine  the  same. 

The  order  bears  date  the  25th  Jpril^  1836,  and  is  signed  by  the  three 
Commissioners,  and  is  under  their  seal,  and  by  it  they  order  and  declare  that 
the  laws  for  the  relief  of  the  poor  of  the  parish  of  S^.  Pancras  shall,  after  the 
11th  day  o^  May  next,  be  administered  by  a  board  of  guardians,  consisting  of 
twenty  members,  and  that  such  board  of  guardians  shall  be  elected  and  con- 
stituted according  to  the  provisions  of  the  Poor  Law  Amendment  Act,  and  in 
manner  thereinafter  set  forth.  The  laws  for  the  relief  of  the  poor  in  the 
parish  of  St.  Pancras  were  at  that  time  administered  by  a  board  of  directors, 
consisting  of  forty  members,  under  a  local  act  affecting  that  parish  only. 

The  order  is  issued  under  the  39th  section  of  the  4  &  5  Will.  4,  c.  76, 
w^hich  enacts,  **  that  if  the  said  Commissioners  shall,  by  any  order  under  their 
hands  and  seal,  direct  that  the  administration  of  the  laws  for  the  relief  of  the 
poor  of  any  single  parish  should  be  governed  and  administered  by  a  board  of 
guardians,  then  such  board  shall  be  elected  and  constituted,  and  authorised 
and  entitled  to  act  for  such  single  parish  in  like  manner  in  all  respects  as  is 
hereinbefore  enacted  and  provided  in  resj>ect  to  a  board  of  guardians  for 
united  parishes ;  and  every  justice  of  the  peace  resident  therein  and  acting 
for  the  county,  riding,  or  division  in  which  the  same  is  situated,  shall  be  and 
may  act  as  an  ex  officio  member  of  such  board**.  The  language  of  this 
section,  it  may  be  observed,  does  not  in  direct  terms  give  the  Commissioners 
power  to  order  that  the  poor  laws  shall  be  administered  by  a  board  of  guar- 
dians in  a  single  parish,  but  enacts,  that  if  they  shall  so  order,  the  board 
shall  be  elected  in  the  same  manner  as  a  union  board.  The  power,  however, 
seems  to  be  necessarily  implied.  The  order  is  resisted  upon  the  ground  that 
this  section  was  not  intended  to  apply  to  a  single  parish  governed  by  a  local 
act,  and  having  already  a  board  of  guardians  or  directors,  which  for  this  pur- 
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)ose  is  the  same  thing,  but  only  to  such  single  parishes  as  were  under  the    «"»/[j^<?*« 
irdinary  government  of  overseers,  and  as  the  Commissioners  might  think  not      ^***  Kino 
iroper  to  be  joined  vrith  other  parishes  in  a  union.  The  Poor  Lav 

The  Court  is  now  called  upon  to  construe  this  section,  and  is  urged  to    CommUsioii- 
lecidcy  from  the  generality  of  the  expressions  used  in  it,  that  it  applies  to  all  ^"* 

parishes  vrithout  any  limitation,  and  that  it  necessarily  gives  an  implied  ^ower 
4>  the  Poor  Law  Commissioners  to  repeal,  at  their  will  and  pleasure,  all  local 
lets,  so  far  as  they  regard  the  administration  of  the  poor  laws ;  for  that  such 
irould  be  the  e^ct  of  the  construction  prayed  for  is  undeniable. 

If  the  legislature  intended  to  give  so  extensive  a  power  to  the  Commission- 
irs,  it  might  reasonably  have  been  expected  that  it  would  have  done  so  in 
aq>res8  terms;  and  accordingly,  in  the  4l8t  section  a  power  of  altering  the 
node  of  election  under  local  acts  is  given  in  express  terms.  Even  without 
express  terms,  if  the  89th  section  would  be  inoperative  unless  such  construe- 
ions  were  put  upon  it,  the  Court  might  be  compelled  to  infer  that  such  a 
power  was  implied.  If,  however,  the  section  can  be  made  fully  effectual  by  a 
more  limited  construction,  there  can  be  no  conclusive  proof  that  the  more 
extensive  power  was  contemplated  by  the  legislature ;  and  if  such  limited 
soDstmction  should  appear  to  be  in  accordance  with  the  other  sections  of  the 
let,  the  Court  might  possibly,  if  it  were  to  decide  in  favour  of  the  power 
claimed  by  the  Commissioners,  give  that  which  the  legislature  intentionally 
■vithheld. 

One  of  the  main  objects  of  the  act  appears  to  be,  to  provide  for  a  uniform 
idministration  of  the  poor  laws.  With  this  view  the  15th  section  enacts  that 
the  administration  of  the  poor  laws  according  to  the  existing  laws  shall  be 
nbject  to  the  direction  and  control  of  the  Commissioners,  and  a  general 
power  is  given  to  them  to  make  rules  for  the  guidance  and  control  of  all 
guardians,  vestries,  and  parish  officers  in  the  management  of  the  poor,  the 
iodit  of  accounts,  entering  into  contracts,  and  carrying  the  act  into  execution ; 
the  Commissioners  prescribing  the  method,  but  the  guardians  or  other  bodies 
performing  the  actual  duty.  And  section  21  expressly  enacts,  that  except 
where  otherwise  provided  by  this  act,  aU  powers  given  by  any  general  or  local 
Kt  relating  to  the  relief  of  the  poor,  shall  *'  be  exercised  by  the  persons 
totborised  by  law  to  exercise  the  same  under  the  control  and  subject  to  the 
niles"  of  the  Commissioners. 

Now  these  sections  point  at  the  continuance  of  the  existing  guardians  and 
fl^her  officers,  subject  to  the  control  of  the  Commissioners,  while  no  express 
authority  is  given  to  them  to  dismiss  any  guardians,  or  to  repeal  the  provi- 
sions of  any  local  act,  either  by  these  or  any  other  sections  of  the  act. 
Section  the  26th  empowers  them  to  unite  parishes.  (His  Lordship  here 
ffnitd  the  26th  section.)  The  words  here  used  are  as  general  as  can  well  be 
mnceived  ;  they  give  the  power  in  distinct  terms,  and  would  appear  to  apply 
to  aB  parishes  throughout  the  kingdom,  containing  no  exception  of  parishes 
ilnady  miited ;  and  yet  it  must  be  read  with  such  exception  and  limitation ; 
or  by  sectioo  32  the  Commissioners  are  prohibited  from  dissolving  or  alter- 
ng  existing  unions,  without  the  consent  of  two-thirds  of  the  guardians.  The 
generality  of  the  words  of  any  section  in  this  act  is  not  therefore  conclusive 
IS  to  the  real  meaning  of  that  section.  By  the  38th  section,  a  board  of 
^laidimos  must  be  constituted  for  every  union  of  parishes  established  under 
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KvifftBenck.    i^ig  act,  but  DO  mention  is  made  of  any  new  board  in  the  cases  of  existing 

The  Kiwo      unions. 
iTie  Poor  La         Next  comes  the  S9th  section ,  on  which  the  case  depends.     The  immediate 

Comminiun-    object  of  this  section,  as  it  seems  to  me,  is  to  enable  the  Commissioners  to 
^^  cause  the  poor  laws  to  be  administered  by  a  board  of  guardians  in  a  single 

parish,  without  driving  them  to  the  necessity  of  uniting  that  parish  with  one 
or  more  others,  for  the  purpose  of  having  such  a  board.  The  legwlatnrf 
might  well  consider  that  some  parishes  are  so  large  and  populous,  that  tbi 
Commissioners  might  judge  it  expedient  that  they  should  not  be  united  with 
any  other,  and  yet  that  the  poor  laws  ought  to  be  therein  administered  by  a 
board  of  g^uardians.  It  is«  however,  contended,  that  under  this  section  the 
Commissioners  have  powers,  where  a  board  of  guardians,  under  a  local  act^ 
already  exists  in  a  single  parish,  to  supersede  the  board  so  far  as  regards  the 
administration  of  the  poor  laws,  and  to  order  a  new  board  to  be  elected  under 
this  act.  It  is  conceded  that  the  old  board  must  in  most  instances  remain, 
having  other  duties  besides  the  administration  of  the  poor  laws,  though  no 
words  are  pointed  out  leading  directly  to  any  such  conclusion. 

The  40th  section  regulates  the  mode  and  scale  of  voting,  giving  owners  as 
well  as  occupiers  the  right  of  voting,  thereby  introducing  a  new  class  of 
voters,  unheard  of  before,  and  also  regulating  the  number  of  votes  wbich 
each  person  shall  have  by  the  value  of  his  property ;  which  scale  of  voting 
appears  to  be  a  favorite  object  throughout  this  act. 

The  4 1st  section  enacts,  *'  that  all  elections  of  guardians,  visitors,  and  other 
officers  for  the  execution  of  any  of  the  powers  or  purposes  of  the  said  recited 
act,  made  and  passed  in  the  twenty-second  year  of  the  reign  of  his  said  late 
Mnjesty  King  George  the  Third,  intituled,  '  An  Act  for  the  bftter  relief  and 
employment  of  the  poor,'  or  of  any  local  act  of  Parliament  relating  to  poor 
houses,  workhouses,  or  the  relief  of  the  poor,  or  any  act  to  alter  or  amend  the 
.itame  respectively,  shall  hereafter,  so  far  as  the  said  Commissioners  sbaH 
direct,  be  made  and  conducted  according  to  the  provisions  of  this  act ;  pro- 
vided always,  that  it  shall  be  lawful  for  the  said  Commissioners,  if  they  shall 
so  think  fit,  from  time  to  time,  with  the  consent  of  the  majority  of  the  ownen 
of  property  and  rate-payers  of  any  parish,  or  of  any  union  now  existing,  or  to 
be  formed  under  the  provisions  of  this  act,  to  alter  the  period  for  which  the 
guardians  to  be  appointed  under  the  provisions  of  this  act,  for  such  parish  or 
union,  or  any  of  them,  would  under  the  provisions  of  this  act  hold  office,  for 
such  other  period  or  periods  as  to  the  said  Commissioners,  with  such  consent 
as  aforesaid,  shall  seem  expedient ;  and  also  to  make  such  alterations  in  the 
number,  mode  of  appointment,  removal,  and  period  of  service,  of  the  guar- 
dians or  any  of  them,  of  any  parish  or  of  any  union  now  existing  or  to  be 
formed  under  the  provisions  of  this  act,  as  to  the  said  Commissioners,  with 
such  consent  as  aforeiiaid,  shall  seem  expedient"  This  section  is  not  very 
intelligible  ;  but  thus  much  is  clear,  that  an  existing  board  of  guardians  of  a 
parish  under  a  local  act  may  be  continued  ;  that  the  mode  of  their  election 
may  be  altered  by  the  Commissioners  of  their  own  authority,  but  their  num- 
ber, mode  of  appointment,  removal  and  period  of  service,  cannot  be  altered 
except  by  consent  of  a  majority  of  owneis  and  rate-payers  ;  and  the  board 
will  be  under  the  control  and  subject  to  the  rules  of  the  Commissioners.  It 
is  not  denied  that  the  Commis-sioners  may  so  continue  an  existing  board,  but 
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It  is  said  that  they  are  not  obliged  to  do  so  by  reason  of  the  generality  of  the    King^g  Bench. 
words  of  the  39th  section,  and  that  they  have  the  option,  either  to  continue      ThTKiNa 
and  modify  the  existing  board,  under  the  41st  section,  or  to  abolish  it  alto-  v, 

gether  nnder  the  39th.     No  such  option  is  given  to  them  as  to  existing  "^  ^*^'  }^^ 
wnooM,  notwithstanding  the  general  words  of  the  26th  section.     Nor  can  I  era. 

see  any  thing  to  lead  me  to  the  conclusion  that  it  was  intended  by  the  legis- 
latnre  to  give  such  option  as  to  single  parishes,  except  the  general  words  of 
the  39th  section.  The  54th  section  again  speaks  of  guardians  under  local 
ads  exercising  powers,  but  saves  the  power  of  the  Commissioners. 

Upon  the  whole  of  this  act  it  appears  to  me  that  the  legislature  intended  to 
make  use  of  all  existing  boards  of  guardians  or  directors  (for  their  appellation 
makes  no  difference)  ;  to  subject  them  to  the  control  of  the  Commissioners ; 
and  to  alter  the  mode  of  their  election  at  the  discretion  of  the  Commissioners ; 
but  not  to  abolish  any  of  them,  or  alter  their  number,  without  the  consent  of 
the  majority  of  the  owners  and  rate-payers. 

It  further  intended  to  enable  the  Commissioners  to  unite  parishes  and 
constitate  boards  of  guardians  in  single  parishes  not  already  having  boards. 
But  I  cannot  any  where  find  any  words  authorising  the  abolition  of  a  board 
of  guardians  (except  in  the  case  of  a  dissolution  of  an  existing  union  by  con- 
sent), nor  the  taking  away  from  an  existing  board  of  guardians  any  power 
they  possess  by  law,  or  any  part  of  their  authority.     On  the  contrary,  I  see  a 
manifest  intention  throughout  to  preserve  existing  boards,  and  no  allusion  to 
there  being  in  any  instance  more  than  one  board  in  a  parish  or  union.     The 
control  given  to  the  Commissioners  is  abundantly  sufficient  to  secuVe  unifor- 
mity coadministration  by  existing  bodies,  regulated  in  their  election  by  the 
provisions  of  this  act.     I  am  not  prevented  from  giving  effect  to  that  which  I 
oooceive  to  be  the  intention  of  the  legislature  by  the  generality  of  the  words 
in  the  39th  section,  because  I  find  equally  general  words  in  another  section, 
the  26th,    which   must  of  necessity   have   a  limited   construction.     I  have 
endeavoured,  by  a  close  examination  of  all  the  provisions  of  this  act,  to  dis- 
cover what  the  legislature  really  meant  in^the  39th  section,  and  I  believe 
that  my  interpretation  of  that  section  is  according  to  their  real  meaning,  bu 
I  feel  diffident  on  the  subject,  on  account  of  the  different  opinion  which  my 
brother  ff^illiams  entertains.     If  I  am  wrong,  and  if  the  legislature  meant  to 
give  this  large  power  to  the  Commissioners,  it  is  very  easy  for  them  to  pass 
an  act  to  that  effect  which  may  be  clear  and  unambiguous  in  its  terms.     For 
these  reasons  I  am  of  opinion  that  the  39th   section,  although  general  in  its 
terms,  does  not  apply  to  parishes  having  already  a  board  of  guardians  or 
directors  under  a  local  act,  and  that  the  order  of  the  Commissioners  of  Aprils 
1S36,  is  illegal. 

Lord  Denman,  C.  J. — ^The  question  arises  upon  section  39,  which  follows 
apfovision  for  enabling  the  Commissioners  to  direct  the  rate-payers  to  pro- 
ceed to  the  election  of  a  board  of  guardians,  according  to  a  new  right  of 
voting ;  a  provision  which  applies  where  several  parishes  have  been  united 
with  consent  of  the  Commissioners. 

The  39th  section  extends  their  power  to  single  parishes,  '*  if  the  said  Com- 
missioners shall,  by  any  order  under  their  hands  and  seal,  direct  that  the 
administration  of  the  laws  for  the  relief  of  the  poor  of  any  single  parish  should 
be  governed  and  administered  by  a  board  of  guardians,  then  such  boartl  shall 
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King't  Bench,   be  elected  and  constituted  for  such  single  parish,  in  like  manner*'  as  the 
The  Kino      previous  section  provides  for  a  union. 
^-  Tlie  order  is  said  to  be  illegal,  because  a  board  of  guardians  already  existed 

CummUsion-    '^^  ^^®  parish  of  St.  Fancras  at  the  time  it  was  issued.     The  parish,  governed 
era.  by  a  vestry  appointed  under  a  local  act,  and  having  adopted  the  provisions  of 

the  general  Vestry  Act,  is  already  in  the  situation  in  which  the  order  seeks  to 
place  it.  That  which  the  Commissioners  are  empowered  to  effect  by  their 
order  is  done  to  their  hands  by  two  unrepealed  acts  of  parliament.  The 
generality  of  the  enactment  is  said  to  be  limited  by  its  object.  This  argu- 
ment is  indeed  charged  with  engrailing  upon  the  act  a  qualification  of  its 
terms,  confining  them  to  such  single  parishes  as  are  not  governed  by  local 
acts ;  but  on  general  principles  of  construction,  it  is  contended,  that  an  act 
which  authorises  me  to  change  parishes  from  their  present  state  of  things  to 
a  new,  cannot  give  that  authority  in  respect  to  one  in  which  the  present  state 
of  things  is  that  described  as  the  new.  On  the  other  hand,  in  addition  to  the 
very  large  words  that  occur  in  the  act,  it  is  urged,  that  the  description  of  that 
board  which  the  Commissioners  have  power  by  the  SSth  clause  to  introduce, 
IS  differently  constituted  from  the  local  board  now  existing  for  the  parish  of 
St.  PancraSy  and  from  the  juxta-position  of  the  two  clauses  an  intention  to 
confer  precisely  the  same  power  by  both  clauses  is  inferred.  In  this  con- 
troversy I  am  bound  to  aim  at  the  just  construction  of  this  clause,  and  upon 
the  whole,  I  think  that  construction  is  unfavourable  to  the  present  order; 
for  it  seems  to  me,  that  a  restriction  of  the  power  to  create  boards  to  such 
parishes  as  have  none,  is  the  natural,  if  not  the  necessary  import,  of  the  words 
employed.  Suppose,  for  example,  that  this  Court  were  invested  with  the  same 
power,  and  issued  a  mandamus  to  make  the  election ;  I  apprehend  that  it 
would  be  a  good  return  to  say  that  when  the  writ  was  issued,  there  was  a 
board  of  guardians  within  a  local  act.  And  however  strongly  I  may  surmise 
the  existence  of  the  intention  ascribed  to  the  legislature,  I  do  not  see  how  it 
can  be  affected  without  introducing  words  not  to  be  found  in  the  act;  for  it 
would  then  be  necessary  to  add  to  those  actually  employed  simply  "a  board 
of  guardians "  some  expression  equivalent  to  "  constituted  in  the  manner 
prescribed  by  section  the  38th.'*  Taking  the  bare  words  of  the  act,  the  pur- 
pose is  already  accomplished. 

The  clause,  however,  is  by  no  means  so  clear  and  decisive  but  that  it  might 
probably  adjust  itself  to  a  general  object  of  the  act,  pervading  all  its  provi- 
sions, and  manifestly  present  to  the  mind  of  the  legislature  when  the  parti- 
cular enactment  was  framed.  And  here  uniformity  in  the  management  of  the 
poor  is  said  to  be  the  leading  object,  the  spirit  and  principle  of  the  act,  to 
which  the  letter  of  every  part  must  be  made  subservient. 

In  answer  to  this  observation  I  say,  that  large  powers  are  conferred,  and 
certain  means  provided  to  accomplish  this  g^eneral  purpose.  The  Commis- 
sioners have  a  right  to  issue  regulations  and  orders  for  the  management  of 
every  parish,  to  interfere  in  all  particular  cases,  and  to  be  present  at  the 
meeting  of  every  governing  parochial  assembly ;  great  securities,  no  doubt, 
for  one  system  of  management.  They  are  empowered  to  change  the  frame 
and  constitution  of  the  managing  authorities  in  the  unions  mentioned  in 
section  38,  and  in  the  single  parishes  introduced  by  section  39.  That  clause 
may  receive  full  operation,  in  much  more  than  half  the  single  parishes  in  the 
country,  though  such  as  have  local  boards  are  not  included  in  it ;  and  such 


era. 
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local  boards  composed  of  persons  trasted  by  the  parishioners  at  large,  and    ^^^S^^J^^* 
improved  by  the  act  which  passes  under  the  name  of  Sir  John  Hohhouse^  may      The  Kino 
have  been  deemed  so  fully  adequate  to  all  the  purposes  of  the  act  as  to  be  Thg  p^l,,  j^^ 
exempted  from  that  power  of  alteration  by  the  Commissioners  which  has    Commission- 
been  thought  necessary  in  other  cases. 

We  find  accordingly  several  provisions  for  preserving  the  powers  and  con- 
stitation  of  existing  bodies.  The  41st  section,  indeed,  authorises  a  complete 
change  by  the  Commissioners  in  the  mode  of  appointing  and  removing 
iraardians  for  the  execution  of  any  local  act,  and  in  their  number  and  period 
of  service  ;  but  this  change  cannot  be  wrought  by  the  Commissioners  alone  ; 
it  cannot  be  without  the  consent  of  the  majority  of  the  owners  of  property 
and  rate-payers  of  the  parish.  Here  the  argument  against  the  present  order 
sppears  to  me  very  strong ;  for  I  cannot  discover  the  necessity  for  this  enact- 
ment if  the  Commissioners  possessed  the  power  already  to  be  exercised  by 
the  simple  declaration  of  their  will. 

The  preservation  of  existing  authorities  by  section  54  weighs  less  with  me, 
because  it  is  declared  to  be  subject  to,  and  saving  and  excepting  the  powers 
panted  to  the  Commissioners,  and  leaves  untouched  the  question  as  to  the 
extent  of  their  powers.  Yet  I  think  a  local  board  would  naturally  feel 
extreme  surprise  at  receiving  such  an  order  as  that  which  we  are  discussing, 
irhen  they  had  been  told  by  section  54  that  the  giving,  ordering,  and  direct- 
mf^  relief  to  the  poor  of  any  parish  possessing  a  local  board,  shall  appertain 
ind  belong  exclusively  to  the  guardians  of  the  poor  and  select  vestry  under 
iieir  own  peculiar  act.  There  is  a  saving  of  the  Commissioners'  powers,  but 
iiai  saving  would  strike  any  ordinary  person  as  applying  to  their  powers  of 
vgnlation,  control,  and  interference,  which  otherwise  might  have  been 
iflected  by  the  extensive  words  here  employed. 

If,  in  the  face  of  these  words,  it  was  intended  to  place  the  constitution  of 
the  board  entirely  at  the  disposal  of  the  Commissioners,  I  think  the  legisla- 
tnre  would  and  ought  to  have  expressed  that  design  in  language  open  to  no 
donbt  or  misconception. 

Reference  was  made  in  the  argument  to  numerous  other  clauses,  many  of 
vhich  have  some  bearing  upon  this  question,  but  none  that  is  direct  and 
dedfire.  They  have  been  observed  on  by  my  two  learned  brothers,  with 
whoae  opinion  I  agree,  and  do  not  require  a  more  detailed  investigation 
from  me. 

I  cannot  conclude  without  stating,  that  out  of  deference  to  my  learned 
brother,  whose  views  do  not  coincide  with  ours,  and  from  feelings  of  sincere 
R^KCt  to  the  Commissioners,  my  brothers  Patteson^  Coleridge^  and  myself, 
btfc  frequently  considered  the  points  involved  in  the  case,  and  I  should  have 
been  hxppy  if  the  result  of  my  opinion  had  been  different ;  but  I  am  bound 
to  declare  it  as  it  is,  namely,  that  the  present  order  cannot  be  sustained 
inlaw. 

Rule  absolute  for  a  certiorari. 
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ICutg^t  Bench. 


Shaw  v.  Robberds  and  Others. 


Jan.  nth. 


(I)  A  condition  in  fpHIS  was  an  action  on  a  fire  policy  against  the  defendants  as  directors  of 
the  policy  should         the  NoTwick  Union  Fire  Insurance  Society.   The  defendants  pleaded  fiOii 

buildings  were  ossumpsitj  the  action  having  been  .commenced  before  the  new  rules  for  plead- 

d^ribSrlTnd  ing  came  in  force.     The  policy,  dated  29th  of  March,  1830.  was  in  the  fd- 

in*^e1i?^f  lowing  words :— "  1400/.  on  a  granary,  divided  in  the  middle  by  a  party  wall. 

""^htbe^^daMed  ^'^^  ^  couuting-house  at  the  west  end,  all  under  one  roof;  brick  and  slate, 

at  mpproprinte  And  also  a  kiln  for  drying  com  in  use,  attached  to  the  outward  walls  of  the 

rates  of  preniinni(  ^      c 

is  not  broken  on  granary  and  communicating  therewith  by  one  door.  The  kiln  is  built  entirely 
change  of  the  of  brick  and  iron  and  tile,  except  the  spars  of  the  roof  and  inside  plastering, 
ontlkiog  place  lOOOZ.  ou  grain,  pulse,  seed  and  utensils  in  trust,  in  trade,  on  commissioo  or 
^LTunTto  thi^  his  own  property  in  the  said  divided  granary.  100/.  on  a  warehouse  near,  but 
fled.***"*  ^'^^  separate;  wood,  and  covered  with  pantiles.  All  in  the  occupation  of  the 
(9)AcmiditioQ  assurcd,  and  situate  on  the  Boal  near  the  river  Ouse,  in  Lynn,^*  By  an  indorse- 
UonUmiuirn'*'  ^^^^  ^u  the  policy  the  1400/.  was  divided  into  the  sums  of  1350/.  on  the 
"id^OTif  the  g^^^^^  ^^^  counting-house,  and  50/.  on  the  kiln  adjoining.  The  plaintiff's 
risk  of  Are  to        letter  of  instructions  to  the  Society's  ascent  had  described  the  kiln  as  a  **  drr- 

which  it  is  ex-         .,.,,,  .,       »  %  .  »      .      •    i  «  .      «  / 

posed  u  increas-  ing  kuu  generally,  but  the  agent  thought  it  right  to  insert  the  words, "  for 
notified  and  drying  com  and  grain,"  knowing  the  plaintiff  only  as  a  corn  merchant.  Oo 
broiwn^by  a  kiln  the  back  of  the  poHcy,  amongst  other  conditions,  were  the  following : — 
Uv?^b?e?iTnt,  "  Third,  persons  insuring  will  forfeit  their  right  to  the  sums  secured  by 
onUie  single  oc-  t^e  policics,  uuless  the  buildings  insured,  or  containing  the  goods  insured, be 
fire  occurred,  for  accurately  described,  the  trades  carried  on  therein  specified,  and  the  native 
w^ch  was  a  of  the  property  correctly  stated,  so  that  it  may  be  placed  under  proper  classes 
X?andfor  **"  and  charged  at  the  appropriate  rates  of  premium ;  and  if  a  building  contain 
JI^We?no°l!?*'  any  stove  or  oven  used  in  the  process  of  manufacture,  kiln,  furnace  or  steam 
muneration.  engine,  or  aiiy  process  of  fire  heat  be  carried  on  therein,  other  than  the 
coiiditious  k>g!^°  Ordinary  risk  of  common  fires  in  private  houses,  the  same  must  be  noticed 
imoun°t  to  1  war-  i"  tbc  policy,  or  it  will  be  void  in  respect  to  such  building  and  the  goods 

rantythatakiln     fV,<»rAin  *' 
describetl  in  ihe       luerCin. 

Doiicyasakiiu  «4  Sixth,  If  any  alteration  or  addition  be  made  in  or  to  the  building  or 

for  dryint;  com  •'  ,  ,  ^  o 

should  not  be  covering  of  any  premises  insured  or  in  which  any  insured  property  is  con- 
thepurposeof  tained,  or  the  risk  of  fire  to  which  such  building  is  exposed  be  by  any  means 
(A^Th°  V  increased,  or  if  any  furniture  or  goods  be  removed  into  other  premises,  such 
genceof  thein-  alteration,  addition,  increase  of  risk  or  removal,  must  be  immediately  notified 
dr>ing  the  bark  aiid  allowed  by  indorsement  on  the  policy,  the  indorsement  being  duly  made 
aU  fraud."u  not**a  and  signed  by  one  of  the  Society's  secretaries  or  agents,  otherwise  the  insu- 
icHon^^nute        raucc  as  to  such  buildings  or  goods  will  be  void." 

P^^'^^y-  The  cause  was  tried  at  the  London  sittings  after  Trinity  Term,  1835,  before 

Lord  Denman,  C.  J.  It  appeared,  that  on  the  Uth  of  December,  1832,  the 
plaintiff  lent  his  kiln,  which  he  never  used  except  for  drying  corn  and  seed, 
for  the  purpose  of  drying  some  bark,  which  had  been  accidentally  sunk  in 
a  lighter.  He  received  no  remuneration  for  the  use  of  his  kiln  on  this  occa- 
sion. When  the  plaintiff  told  his  kiln-man  to  dry  the  bark,  the  kiln-man 
said,  that  he  did  not  understand  it ;  and  that  he  had  never  seen  it  done.  The 
kiln-man  also  told  the  plaintiff,  that  the  kiln  would  require  to  have  a  cloth 
spread  on  the  floor  to  prevent  the  dust  from  the  bark  going  through  the 
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Dd  80  catching  fire.  The  plwiitiflf  told  him  it  did  not  require  one, 
jred  him  to  Kght  the  fire  immediately.  This  was  done,  and  an  ordi- 
was  kept  up.  No  notice  was  given  to  the  insurance  oflfice  of  this  use 
In.  Some  bark  was  then  put  on  to  dry,  and  the  next  day  that  bark 
oTed  and  some  more  put  on.  This  bark  remained  on  until  the  time 
re,  which  was  on  the  evening  of  the  13th  of  December.  The  whole 
popcrty  insured  was  burnt.  It  appeared  by  some  of  the  witnesses  that 
,  like  other  kilns  for  drying  corn,  had  small  holes  in  the  flooring  on 
le  corn  was  laid,  communicating  with  the  lower  part  where  the  fire 
It  that  kilns  for  drying  bark  were  made  with  a  flue  going  round  the 
here  the  bark  was  laid,  and  with  no  holes  communicating  with  the 
lie  former  kilns  were  insured  at  a  rate  of  S«.  per  centy  the  latter  at  a 
f .  6d.  per  cent. 

Denman,  in  leaving  the  case  to  the  jury,  desired  them  to  answer  the 
^questions: — First,  whether  the  drying  of  corn  and  the  drying  of 
two  distinct  trades  ?  Secondly,  whether  the  drying  of  bark  as  it  took 
me  was  more  hazardous  than  the  drying  of  corn?  Thirdly,  whether 
ig  of  this  bark  produced  the  loss  ?  The  jury  answered  all  three  ques- 
he  affirmative.  Whereupon  Lord  Denman  said,  the  defendants  were 
to  the  verdict ;  but  gave  leave  to  the  plaintiff  to  move  to  set  it  aside, 
r  a  verdict  for  the  plaintiff  for  the  whole  sum  insured,  or  any  part, 
oart  might  think  right     A  rule  having  been  obtained  to  shew  cause 

Pollock,  Sir  W.  Folletty  and  Wightman^  in  Michaelmas  Tenn  last, 
anse. — The  principle  on  which  a  deviation  from  the  voyage  renders 

for,  a  marine  insurance  void  applies  to  this  case.  The  plaintiff 
into  the  contract  of  insurance  on  the  understanding  that  the  pre- 
nre  to  be  used  for  a  particular  business,  and  having  used  them  for  a 
Lzardous  purpose,  this  policy  becomes  void.  This  policy  is  also 
er  the  third  condition  indorsed  on  it,  as  it  has  not  been  properly 
I  so  as  to  be  placed  under  the  proper  class  at  the  appropriate  rate  of 
I.     The  kiln  was  described  as  a  kiln  for  drying  com,  while  on  the 

when  the  fire  occurred  it  was  used  for  three  days  continuously  for 
ark^  and  it  was  proved  at  the  trial  that  the  rate  of  premium  for  kilns 
the  latter  purposes  was  higher.  Again,  it  is  void  under  the  sixth 
I,  even  supposing  it  was  properly  described  under  the  third,  as  it  is 
i  the  risk  of  fire  to  which  the  building  was  exposed  was  increased 
g  the  bark,  and  that  increase  of  risk  was  not  notified  and  allowed. 

clear  from  what  passed  between  the  plaintiff  and  his  kiln-man,  that 
itiff  was  guilty  of  gross  negligence ;  against  which  it  is  submitted, 
y  did  not  insure.  This  is  a  strong  case,  as  it  is  an  act  of  gross  negli- 
the  plaintiff  himself,  and  not  of  his  servant.  The  Court  cannot  enter 

for  the  plaintiff  without  that  point  having  been  submitted  to  a  jury. 

\tiomey  GenercU  and  Kelly^  contrd. — ^The  principle  on  which  a 
sumnce  becomes  void  when  there  has  been  a  deviation  is,  that  the  ship 
a  different  course  from  that  insured  against,  and  in  such  cases  the 
equally  void,  though  tlie  voyage  made  has  been  a  far  less  hazardous 
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one  than  that  insured.  It  cannot  be  contended  that  this  policy  is  Toid 
by  the  third  condition,  as  that  applies  to  the  description  of  the  premises  at 
the  time  the  policy  is  effected.  Nor  is  it  void  under  the  sixth,  as  that  relates 
to  any  permanent  alteration  whereby  the  risk  in  increased,  and  therefore  does 
not  apply  to  this  case  where  it  was  a  single  act  of  using  the  kiln  for  a  dif- 
ferent object  than  that  mentioned  in  the  policy.  Neither  is  the  n^ligeooe 
of  the  plaintiff  any  defence  to  this  action.  The  cases  of  Busk  v.  ITie  Royal 
Exchange  Assurance  Company  (a).  Walker  v.  Maitland  (6),  Bishop  t. 
Pentland  (c),  and  Dobson  v.  Sotheby  (c/),  are  decisive  on  that  question. 
Had  this  action  been  commenced  since  the  new  rules  of  pleading,  the 
defendants  could  not  have  pleaded  with  any  success  as  a  defence  to  the  actioii 
either  misdescription  of  the  premises  as  a  breach  of  the  third  condition,  dot 
the  temporary  alteration  as  a  breach  of  the  sixth,  nor  the  single  act  of  negli- 
gence of  the  plaintiff.  Those  defences  in  the  same  way  will  not  avail  under 
the  general  issue  in  this  case. 


Cur,  adv.  vuU(e), 


Lord  Denman,  C.  J.,  this  Term  (January  llth)  delivered  the  judgment 
of  the  Court. — This  was  an  action  upon  a  policy  of  insurance  against  fire. 
There  were  two  subjects  of  insurance  of  certain  buildings  including  a  dwell- 
ing-house,  and  also  a  kiln  for  drying  com,  attached  to  the  outward  wall  of 
the  granary,  and  communicating  by  one  door,  built  of  brick  and  iron  entirely,    j 
Both  were  destroyed  by  the  fire.     The  policy  was  subject  to  the  usual  condi-    j 
tions ;  amongst  which  the  third  provided,  that  if  there  were  any  misrepreaen-  p 
tation  in  the  description  of  the  premises  the  policy  should  be  void ;  and  the  -^ 
sixth,  that  if  any  alteration  were  made  either  in  the  buildings  or  the  busiiiefl  ^ 
carried  on  therein,  notice  should  be  given  to  the  insurers,  an  additional  pit-   ^ 
mium  if  required  paid,  and  an  indorsement  made  on  the  policy,  otherwise  the   ■ 
policy  should  be  void.     It  appeared  in  evidence,  that  the  kiln  had  been  con-    ' 
stantly  used  for  the  purpose  of  drying  corn  only,  but  that  in  the  year  1882 
a  vessel  laden  with  bark,  having  been  sunk  in  the  river  near  the  premises  and   : 
the  bark  wetted,  the  plaintiff  had  allowed  the  bark  to  be  dried  in  his  kiln  as    \ 
a  favour  to  the  owner  of  it.     No  notice  was  given  to  the  insurers;  no  greater 
fire  than  usual  had  been  made ;  but  in  the  course  of  drying  the  bark  the  kilo 
took  fire.     Both  the  kiln  and  the  other  premises  were  burnt  down.     The  jurj 
found  that  corn-drying  and  bark-drying  are  different  trades ;  that  the  latter 
is  more  dangerous  than  the  former ;  and  that  the  loss  happened  from  the  use 
of  the  kiln  in  drying  the  bark.     A  verdict  was  entered  for  the  defendants, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  either  for  the 
whole  amount  of  the  loss  or  the  value  of  the  kiln.     The  third  and  sixth  coo- 
ditions  were  relied  on  in  argument  by  the  defendants;  and  it  was  contended, 
that  the  facts  here  shew,  either  a  misdescription  of  the  kiln  H(ithin  the  third 
condition,  or  a  change  of  business  within  the  sixth.     The  two  conditions 
together  were  also  said  to  amount  to  a  warranty  that  nothing  but  com  should 
ever  be  dried  in  the  kiln,  and  what  has  occurred  was  likened  to  a  deviation 


(a)  2  Barn.  &  Aid.  73. 
(6)  5  Bam.  &  Aid.  171. 
(c)  7  Barn.  &  Cress.  219. 
W  I  Mood.  &  Malk.  90. 


(e)  The  Court  consisted  of  Lord  Dbniian, 
C.  J.,  Patteson,  Wiluams,  and  Cow* 
RXDoxy  Justices. 
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in  the  case  of  a  marine  insurance.  It  was  proved  at  the  trial,  that  a  much  Kiy^BemeAm 
higbier  premium  was  regularly  exacted  by  insurance  oflfiees  for  a  bark  kiln 
than  for  a  malt  kibi.  The  argument,  therefore,  was,  that  the  prentises  were 
not  truly  described  in  the  policy,  or  that  the  trade  carried  on  there  had  been 
ahcKd  at  the  time  of  tha  fire,  without  notice  to  tlie  insurance  oflice.  We  are, 
howwer,  of  opinion,  that  neither  of  the  conditions  applies  to  this  case.  The 
third  condition  points  to  the  description  of  the  premises  given  at  the  time  of 
insaripg,  and  that  description  was  in  this  instance  perfectly  correct/  Nothing 
occurre4  afterwards,  not  even  a  change  of  business,  could  bring  the 
within  that  condition  which  was  fully  performed  when  the  risk  first 
attached.  The  sixth  condition  points  at  an  alteration  of  business  as  some- 
thing permanent  and  habitual,  and  if  the  plaintiff  had  either  dropped  his 
bosmess  of  com  drying,  and  taken  up  that  of  bark  drying,  or  added  the  latter 
to  the  fonder,  no  doubt  the  case  would  have  been  within  that  condition. 

PerliapB  if  he  had  made  any  charge  for  drying  this  bark,  it  mi^ht  have 
been  a  question  for  the  jury,  whether  he  had  done  so  as  a  matter  of  business, 
and  whether  hie  had  not  thereby,  although  it  was  the  first  instance  of  bark 
drying,  made  an  alteration  in  his  business  within  the  meaning  of  that  condi- 
1km,     Bat  according  to  the  evidence  we  are  clearly  of  opinion  that  no  such 
qnestion  arose  for  the  consideration  of  the  jury,  and  that  this  single  act  of 
kindneaa  was  no  breach  of  the  sixth  condition.     The  case  of  Dobson  v. 
Solkeby  was  decided  by  Lord  TefUerden  upon  the  same  principle,  and  is  an 
aathority  nearly  in  point  upon  this  part  of  the  case.     No  clause  in  this  policy 
amoonts  to  an  express  warranty  that  nothing  but  corn  should  ever  be  dried 
m  atkt  kiln,  and  there  are  no  facts  or  rule  of  legal  construction  from  which 
an  implied  warranty  can  be  raised.    Neither  does  the  principle  on  which  a 
deriatioa  puts  an  end  to  a  marine  insurance,  viz.,  that  the  risk  insured  against 
ii  Do(  the  aame  as  that  incurred,  and  that  the  insured  have  no  right  to  vary 
^  apply  to  the  present  case.    This  policy,  by  the  sixth  condition,  expressly 
profides  for  such  alterations  or  deviations  as  the  parties  deem  material ;  for 
the  resflODB  already  given  we  think  that  the  facts  of  this  case  do  not  bring 
it  within  that  condition ;  and  any  thing  short  of  that  cannot  be  considered  as 
an  alteration  or  deviation  under  this  contract.     One  argument  more  remains 
to  be  noticed,  viz.,  that  the  loss  here  arose  from  the  plaintiff's  own  negligent 
aet,  in  allowing  the  kiln  to  be  used  for  a  purpose  to  wliich  it  was  not  adopted. 
There  Is  no  doubt  that  one  of  the  objects  of  insurance  against  fire  is  to 
gnard  against  the  negligence  of  servants  and  others ;  and  therefore  the  simple 
kct  of  negligence  has  never  been  held  to  constitute  a  defence ;  but  it  is 
ugned,  that  there  is  a  distinction  between  the  negligence  of  servants  or 
itrangera  and  that  of  the  assured  himself.    We  do  not  see  any  ground  for 
ncfa  a  distinction,  and  are  of  opinion,  that  in  the  absence  of  all  fraud  the 
proaioiaie  cause  of  the  toss  only  is  to  lie  looked  to  (/).     For  these  reasons 
at  aie  of  opinion  that  the  rule  must  be  made  absolute  to  enter  a  verdict  for 
the  plaintiff  for  the  amount  of  the  whole  loss,  it  having  been  produced  by 
which  do  not  prevent  the  polk^y  for  attaching. 


Rule  absolute. 


(f)  Scvaliiooii  tins  point  the  cams  of 
AmUim  V.  Drem^,  0  Tumt  436.  2  Marsh, 
130.    Holt,  126.    4  Canpb.  360.     Tait  v. 


Levi,  14  East,  481 ;  and  Hcrm^yerw.  JjHnh. 
iKfftoM,  15  Eait,  46. 
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/^JfiTigi.  The  King  v.  the  Justices  of  Staffordshire. 


SS^iiUSJof  *'  A  MANDAMUS  issued  in  Easter  Term,  1835,  addressed  to  the  justices 
the  peace  for  the  and  clerk  of  the  peace  for  the  county  of  SUxffbrd^  which  after  reciting 

right  to  inspect  that  application,  on  behalf  of  certain  rate-payers,  had  been  made  to  inspect 
eotmts.&?wh^h,  and  take  copies  of  certain  county  rates,  orders  for  expenditure,  orders  of 
pro!u1ons^f?ut.  Sessions  made  thereon,  and  all  accounts,  proceedings,  and  documents  rebting 
iVhaveiMe?'  thereto,  &c.,  bills  of  costs  and  disbursements  of  the  clerk  of  the  peace,  and 
^fMMit«;d  with      that  such  inspection  had  been  refused,  commanded  them  to  permit  such  rate- 

the  clerk  of  the  \     .  .  »        ,  i.         »  j 

payers,  and  their  attorney,  to  mspect  and  take  copy  of  such  rates,  orders, 
bills,  &c. 

The  return  denied  a  refusal  to  inspect  and  take  copies  of  the  raie»^  orden 
for  expenditure^  orders  of  Sessions^  and  all  proceedings  relating  thereto,  and 
set  out  an  order  of  Sessions  for  granting  an  inspection  of  such  proceedings, 
&Cm  and  further  certified  that  the  only  accounts  or  documents  in  the  custody 
of  the  justices  relating  to  the  rates,  were  the  within-mentioned  bills  of  the 
clerk  of  the  peace^  and  certain  other  accounts  and  vouchers  of  the  treaswer 
and  high  constables  of  the  said  county,  all  of  which  had  been  passed  by  the 
justices  at  Sessions,  and  all  of  which  had  been  deposited  with  the  clerk  of  the 
peace  for  the  said  county,  to  be  kept  among  the  records  of  the  said  county, 
and  to  be  inspected  from  time  to  time  by  the  justices  according  to  the  form  of 
the  statute,  and  that  a  true  and  accurate  abstract  of  the  accounts  of  the 
receipts  and  expenditure  of  the  treasurer  under  their  several  heads,  signed  bj 
such  justices  as  audited  the  same,  had  been  duly  published  once  in  every 
year  in  a  public  newspaper,  circulated  in  the  said  county.  Wherefore  the 
justices  and  the  clerk  of  the  peace  refused  to  permit  the  rate  payers  to  inspect 
or  take  copies  of  the  within-mentioned  accounts  and  documents  and  bills  of 
the  clerk  of  the  peace,  or  any  or  either  of  them. 

Sir  J.  Campbell,  A.  G.,  in  Michaelmas  Term,  a  concilium  having  been 
moved  for,  argued  the  case  on  the  part  of  the  Crown. — ^This  is  an  attempt  to 
overturn  the  decision  of  this  Court,  in  the  case  of  Rex  v.  The  Justices  of 
Leicester  (o),  where  a  return  similar  to  the  present  was  quashed.  The  ques- 
tion is,  whether  the  rate-payers  are  entitled  to  the  privilege  of  inspection, 
which  that  case  decided  to  belong  to  them.  That  privilege  must  extend 
to  the  inspection  of  the  bills  and  accounts,  otherwise  it  would  be  perfectly 
nugatory. 

The  justice's  order  is  for  the  gross  amount  expended,  and  conveys  no  infor- 
mation of  what  the  amount  consists,  or  even  whether  the  matters  contained 
are  within  the  jurisdiction  of  the  justices.  The  orders  themselves  afford  no 
means  for  ascertaining  whether  or  not  they  are  illegal.  Therefore  it  is  impossible 
to  decide  whether  or  not  it  may  be  proper  to  apply  for  a  certiorari  to  remove, 
them.  The  statute  12  Geo.  2,  c.  29,  sec.  8,  is  supposed  to  afford  a  ground 
for  resisting  this  application,  by  providing  that  certain  documents  may  be 
inspected  by  the  justices,  but  that  is  only  done  ex  abundanti  cavteld,  and 
does  not  at  all  take  away  the  common  law  right  of  all  the  rate-payers  to 
inspect.     [Paitesoti,  J» — The  9th  section  provides  that  the  order  of  the  justices 

(o)  4  B.  &C.89). 
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ftiall  be  a  disdiarge  to  the  treasurer  in  all  courts.    That  perhaps  may  be  a    King't  B*^k. 
reason  for  the  aoconnts  bein^  inspected.]  And  the  order,  though  good  for  his      ThTKuie 
lischarge,  may  still  not  preclude  the  rate-payers  from  inspecting  these  other  v. 

loeuments  which  they  may  have  an  interest  in  doing,  with  a  view  to  subsequent  ^^%^^^^^ 
proceedings,  against  the  justices.  [Coleridge^  J. — The  same  act  provides  (sec.  shihs. 
12),  that  before  making  a  new  rate,  three- fourths  of  the  old  rate  must  appear  to 
have  been  expended ;  perhaps,  therefore,  an  inspection  might  be  material  for 
tbeporpose  of  aacertmningthat  these  three- fourths  had  not  been  improperly  ex- 
pended.] The  18th  section  of  55  G.  3,  c.  51,  also  was  introduced,  to  extend,  not 
limit  the  information  of  the  rate-payers ;  still  the  abstract  there  ordered  would 
only  contain  the  sereral  heads  of  expenditure,  but  would  not  at  all  commu- 
nicate whether  the  sums  were  taken  out  of  the  county  rates  rightfully  or  not. 
Tliese  bills  and  accounts  of  disbursements  are  moreover  actually  parcel  of  the 
jiutiees'  order,  they  are  involved  in  it,  referred  to  by  it,  and  are  as  much  part 
of  it  as  if  recited  in  it.  If  an  order  desire  bills  marked  '*  A."  to  be  paid,  the 
effect  is  the  same  as  if  they  were  attached  to  it  or  subjoined  in  a  schedule.  The 
pehnission  therefore  to  inspect  the  justkes'  order,  implies  the  permission  to 
iaaped  such  bills.  These  accounts  also  are  public  documents,  and  the  rate- 
^yAiS  as  parties  interested,  have  therefore  the  right  to  inspect  them ;  for 
t  may  be  laid  down  as  a  general  rule  of  law,  that  all  documents  of  a  public 
ttCme  may  be  inspected  by  the  parties  interested  (6).  On  this  principle  it 
ras  decided,  that  every  body  has  a  right  to  inspect  the  books  of  the  Ses- 
MBS,  Herbert  ▼.  Askbumer  (c).  So  in  the  case  of  a  bishop's'  register,  though 
ibe  party  apf^ied  in  order  to  obtain  evidence  against  the  bishop  himself,  Rei  v. 
IV  Bishop  of  Ely  (cQ  ;  documents  in  the  hands  of  the  marshal  of  the 
Ifanhalsea,  though  the  applicant  was  plaintiff  in  an  action  against  him, 
Fkt  v.  Jones  X^)  ;  of  parish  books,  in  an  action  against  the  churchwardens, 
paying  the  costs  of  the  person  attending  with  the  books,  Netoell  v. 
tin  (/).  In  Burreli  v.  Nicholson  (^),  this  Court  refused  to  allow  a 
party  to  inspect  them,  on  the  ground  that  he  was  not  a  parishioner,  but  the 
Court  of  Chancery  thought  otherwise,  and  ordered  their  inspection.  Golding 
V.  Femn  (&),  is  to  the  same  effect.  Liottery  ticket  holders  may  inspect  the 
books  and  lists  of  the  commissioners,  SchinoUi  v.  Bumstead  (i).  The  prin- 
ciple of  the  common  law  favours  the  inspection  of  all  documents;  this  Court 
win  gnuit  the  inspection  of  a  policy  of  insurance ;  so  of  a  bill  of  exchange  when 
pajory  is  imputed. 

Sir  fr.  W.  FolUiU  conird. — It  is  very  material  to  observe  the  terms  used 
io  the  mandamus,  and  in  the  return  to  it  The  question  which  arises  upon 
tbem  iSk  whether  after  the  bills  and  accounts  have  been  passed  at  Sessions 
•w)  deposited  with  the  clerk  of  the  peace,  every  rate-payer  has  a  right  to  inspect 
Ibnn.  The  Attorney-General  has  relied  wholly  on  Rex  v.  The  Justices  of 
Lekealer  (j),  as  to  the  authority  of  which  the  Court  expressed  great  doubts, 
11  Bex  V.  The  Vestrymen  of  St.  Marylebone  (^),  uhich  Was  a  decision, 
k)cal  act,  agpiinst  the  right  to  inspect     Rex  v.  The  Justices  of 


(h)  Tidd,  9th  Ed.  59.3.  (A)  7  B.  &  C.  765 ;  but  not  reported  ai  to 

(0  1  Wili.  297.  that  jMiint. 

W8B.ftan2.  (•)  iTidd,5n4. 

(*)  7  B.  A  C.  732.  U)  4  B.  &  C.  891. 

(/)  6  Biag.  663.  (k)  ii  N.  &  M.  600. 
(f )  3  B.  Jk  Ad.  649. 
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Kim f  J  Bench,    Leicester  (/),  moreover,  does  not  support  this  application.    Tlie  mandamus 
ThTicTNo      ^"  ^^^^  ^^^  as  moulded  by  Lord  Tenterden^  omits  **  accounts,"  it  commands 
V.  an  inspection  of  the  rates  for  the  last  two  years,  and  the  orders  of  the  justices. 

»rj!^^^^  iPo,ttesony  J.— «'And  other  proceedings  and  documents  relating  thereto."] 
•HIM.        This  is  merely  the  general  form,  there  is  no  reference  to  any  particular 
account.     Next  it  must  be  considered,  what  power  this  Court  has  to  order  an 
inspection.     It  is  said  that  these  are  public  documents,  but  even  if  so  that  is 
not  enough ;  what  interest  have  these  parties  to  see  them  ?     In  the  case  of  a 
borough  there  is  an  interest,  because  parliamentary  rights  are  involved  ;  that 
is  not  so  with  respect  to  a  county.     In  Rex  v.  The  Vettrymtn  of  Mary* 
lebtme  (m),  the  party  was  actually  interested,  yet  an  inspection  was  not 
granted,  because  the  act  gave  no  right  to  it.     There  is  no'  common  law  right 
of  inspection  of  such  documents,  it  is  from  the  act  of  parliament  alone  which 
creates  the  right,  that  we  can  learn   its  character  and  extent.  '  The  18th 
section  gives  it  to  the  justices  only,  they  have  the  exclusive  power  of  passing 
the  accounts.    The   14th  section  contains  a  provision  authorising  a  certain 
part  of  the  rate-payers  to  inspect  accounts,  which  proves  that  the  legislature 
never  contemplated  the  inspection  by  the  whole  body.    This  Court  will  not 
grant  a  mandamus  to  gratify  curiosity.     In  the  case  of  JR^jtv.  Clear  {n)i 
the  application  was  refused,  because  the  party  had  not  pointed  out  any 
grounds  upon  which  he  made  it ;  here  the  party  has  explained  no  object  that 
he  has  in  view,  no  right  that  he  can  exercise  if  permission  to  inspect  be  given 
him.     [Lord  Denmum, — These  might  have  been  proper  grounds  for  resist- 
ing the  first  application  for  the  rule.     I  think  we  must  now  assume  that  a 
primd  facie  case  has  been  made  out.]    It  should  seem  that  the  parties  are  not 
shut  out  from  taking  them  now,  their  desire  has  been  to  obtain  a  more  solemn 
decision  of  the  point.     Besides,  the  object  of  the  application  ought  to  be  set 
out  in  the  writ.    The  case  of  Rex  v.   The  Justices  of  Nottingham  (o), 
decided  that  no  rate- payer,  not  a  member  of  the  Court  of  Quarter  Sessions, 
has  a  right  to  interpose  in  the  transaction  of  the  business,  by  virtue  of  4  &  5 
Wm.  4,  c.  48,  yet  there  the  interference  being  before  the  accounts  were 
allowed  might  have  had  some  effect. 

The  cases  cited  relative  to  the  inspection  of  public  documents,  are  not  appli- 
cable, in  Fox  V.  Jones  (p),  there  was  no  question  whether  the  public  had  a 
right  or  not;  a  cause  was  pending,  and  application  was  made  on  behalf  of 
one  of  the  parties.  The  same  grounds  existed  for  the  decisions  in  the  other 
cases.  It  has  been  argued  that  the  bills,  &c.  are  part  of  the  orders,  but  if  that 
was  intended  to  be  relied  on,  it  should  have  been  so  stated ;  such  an  argument 
is  wholly  inconsistent  with  the  mandamus,  which  does  not  even  say  thej 
relate  to  them,  but  treats  them  as  separate  and  distinct  documents,  so  does  the 
return,  and  also  states  that  an  inspection  of  the  orders  has  been  allowed,  if 
the  bills  then  are  part  of  the  orders  the  return  is  false. 

Sir  J.  Campbell^  A.  G.  in  reply. — A  material  part  of  the  mandamus  has 
been  disobeyed.  The  only  question  therefore  is  as  to  the  legalityof  that  part. 
Rex  V.  The  Justices  of  Leicester  (9),  was  decided  by  Lord  Tenterden, 
assisted  by  four  most  able  judges ;  the  point  and  the  arguments  were  the  same 

(/)   4  B.  &  C.  891.  W  3  Ad.  &  E.  500. 

(m)  6  N.  &  M.  600.  (;>)  7  B.  &  C.  732. 

in)  4  B.  &  C.  899.  (9)  4  B.  &  C.  S91. 
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as  in  this  case.  Tlie  only  alteration  in  the  terms  of  the  rule  made  by  Lord  7Vn-  Kmfa  Benek, 
terden^  was  to  limit  the  time  to  which  the  mandamus  was  to  apply ;  the  bills  The  Kino 
and  accounts  would  necessarily  be  included  among  the  documents  relating  ^  .  j  ^'. 
the  order.  It  is  said  that  the  rate-payers  are  not  interested,  that  they  have  Staffokd- 
noChing  to  do  with  the  rates  but  to  pay  them ;  but  the  21st  section  of  the  act  ihuuu 
studiously  preserves  the  certiorari^  and  in  order  that  the  rate-payers  may 
effectively  avail  themselves  of  that,  it  is  necessary  that  the  accounts  should  be 
inspected.  If  it  were  found  that  there  had  been  an  irregular  destination  of 
the  money,  or  that  three-fourths  of  an  old  rate  were  not  expended,  an  order  on 
being  brought  before  this  Court  might  be  quashed  before  the  money  was 
paid  over.  In  Bex  v.  Clear  (r),  no  grievance  was  shewn.  The  return 
is  fallacious,  when  it  says  that  the  inspection  of  the  orders  was  allowed,  all 
inflection  of  the  accounts  having  been  refused.  [Coleridge^  J. — If  the 
accounts  form  part  of  the  order,  they  form  pari  of  the  records,  but  the  act 
directs  them  to  be  kept  among  the  records.]  An  inspection  of  the  orders 
without  the  accounts  is  a  useless  mockery.  Rex  v.  The  Justices  of 
Notiinffham  (i),  has  nothing  to  do  with  the  case.  The  application  was  re- 
fined, because  it  was  unreasonable  to  ask  for  an  inspection  of  the  accounts 
before  they  became  public  documents,  but  the  Court  intimated  that  an  inspec- 
tion would  be  allowed  afterwards.  In  Rex  v.  The  Vestrymen  of  Mary' 
lebone  (Of  the  party  did  not  proceed  upon  his  common  law  right,  and  the 
Court  refused  him,  because  the  act  did  not  authorise,  an  inspection.  [Cole- 
ridge^  J. — Before  12  Geo.  2,  c  29,  it  was  not  necessary  to  preserve  these 
bib,  must  we  not  therefore  look  to  that  act  to  see  for  wha{  purpose  it  directs 
them  to  be  preserved?]  [Pattesony  J. — In  Rex  v.  The  Trustees  of  the 
Northleach  Roads  (u),  where  a  local  act  directed  that  the  books  of  the  trus-* 
tees  shouU  be  open  to  the  inspection  of  all  persons,  and  the  general  Turnpike 
Act,  without  negativing  any  existing  rights,  afterwards  directed  that  the  books 
ihonld  be  open  to  any  of  the  trustees ;  the  Court  held  that  the  latter  enact- 
ment confined  the  right  to  the  trustees.]  All  the  financial  part  of  any  enact- 
ment relative  to  roads  is  strictly  private,  and  the  right  to  inspect  documents 
concerning  them  is  created  by  act  of  parliament.  Here  there  is  a  pre-exist- 
ing rigrht  at  common  law,  which  cannot  be  taken  away  without  express  nega- 
tife  words.  {Williams^  J. — ^What  is  the  express  grievance  you  point  out?] 
Any  misapplication  of  the  rates  is  a  grievance  to  the  rate-payers,  and  unless 
this  right  to  inspect  be  held  to  exist,  the  greatest  frauds  may  be  committed 
impunity. 


Lord  Dehman,  C.  J.,  this  term  (Jan.  11th),  delivered  the  judgment  of  the 
Court  as  folkiws:— The  question  in  this  case  arose  upon  the  return  made  by 
the  justices  and  the  clerk  of  tiie  peace  for  the  county  of  Stafford  to  a  man- 
ias, which  commanded  them  to  permit  certain  rate-payers  and  their 
attorney,  to  inspect  and  take  copies  of  certain  county  rates  and  assessments, 
ad  of  all  orders  made  for  the  expenditure  thereof,  and  of  the  several  orders 
of  Sessions  made  thereon,  and  of  all  accounts,  proceedings,  and  documents 
idatii^  thereto;  and  also  of  the  several  bills  of  costs  and  disbursements  of  the 
dok  of  the  peace,  comprised  in  the  annual  accounts  of  the  said  county  for  the 

(r)  AKk  C.  899.  (/)  6  N.  &  M.  600. 
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KingU  BeMck,    year  1833.  The  return  to  this  writ  denied  any  refusal  of  permission  to  inspect 

TheKTivp      *^^  ^^®  copies  of  the  matters  mentioned  in  the  writ,  so  far  as  extended  to 

V-  rates,  orders  for  the  expenditure,  orders  of  Sessions  made  thereon,  and  all 

Stavfoi^     proceedings  relating  thereto ;  and  it  set  out  a  previous  order  of  Sesabns  for 

IUUR9.        granting  inspection  of  all  such  proceedings  to  the  attorney  for  the  applicants, 

and  permittiug  copies  thereof  to  be  taken  by  him.     It  then  concluded  as 

follows :  **  the  only  accounts  or  documents  in  the  custody  of  us  or  either  of 

us  relating  to  the  said  rates  or  assessments,  are  the  within-mentioned  bills  of 

the  clerk  of  the  peace,  and  certain  other  accounts  and  vouchers  of  the  treasurer 

and  high  constables  of  the  said  county,  all  of  which  have  been  passed  by  us 

at  our  respective  quarter  sessions,  and  deposited  with  the  derk  of  the  peace, 

to  be  kept  among  the  records,  and  to  be  inspected  from  time  to  time  by  us 

the  said  justices,  according  to  •  the  form  of  the  statute,  &c. ;  and  that  a  true 

and  accurate  abstract  of  the  accounts  of  the  receipts  and  expenditure  of  the 

said  treasurer,  under  the  several  heads,  signed  by  such  of  us  as  audited  the 

same,  hath  been  duly  published,  &c.,  wherefore  we  have  refused,  &c." 

This  return  raises  the  question,  whether  the  rate-payers  of  any  parish 
within  a  county  have,  as  such,  any  right  to  inspect  and  copy  the  bills  of 
charges  of  county  officers,  which  having  been  paid  by  the  treasurer,  under 
orders  of  justices,  have  become  items  in  his  account,  and  then  having  been 
passed  at  Sessions,  and  he  having  been  discharged  by  order  of  Sessions,  have 
been  deposited  by  the  clerk  of  the  peace  among  the  county  records  in  porsu* 
ance  of  the  12  Geo.  2,  c.  29,  s.  8. 

The  existence  of  such  right  was  contended  for  principaUy  on  three 
grounds;  1st,  upon  the  authority  of  Rex  v.  The  JuUices  of  LdcesUr  (v); 
2nd,  because  the  bills  in  question  were  parcel  of  the  orders  in  virtue  of  which 
they  were  paid,  of  which  the  inspection  was  conceded,  but  that  such  inspec- 
tion was  wholly  nugatory,  unless  it  extended  to  the  bills  also ;  3rd,  because 
the  bills  were  public  documents,  which  by  the  common  law  every  one  inte- 
rested in  them  had  a  right  to  see  ;  and  that  the  provisions  relative  thereto,  in 
the  12  Geo.  2,  c.  29,  and  55  Geo.  3,  c.  51,  were  either  collateral  to,  or  in 
affirmance  of,  and  certainly  did  not  abridge  this  right. 

Prior  to  the  passing  of  the  12  Geo.  2,  c.  29,  the  justices  in  Sessions  were 
authorised  by  several  acts  of  parliament  to  raise  rates  applicable  to  specific 
purposes.  By  that  act  one  general  rate  applicable  to  all  those  purposes  and 
for  such  sum  as  the  justices  shall  think  necessary,  is  directed  to  be  from  time 
to  time  assessed  and  collected.  The  monies  are  to  be  received  by  the  trea- 
surer, who  is  appointed  by  them,  and  paid  according  to  their  orders  for  any 
use  or  purpose  to  which  the  public  stock  of  the  county  is  by  law  applicable, 
and  no  new  rate  is  to  be  made  until  the  justices  are  satisfied  that  three-fourths, 
of  the  money  collected  by  the  preceding  rate  have  been  so  expended.  The 
treasurer  is  to  keep  books  and  accounts  of  his  receipts  and  payments,  distin- 
guishing the  particular  uses  to  which  the  payments  have  been  applied,  and 
these,  with  the  vouchers,  he  is  to  lay  before  the  justices  at  Sessions;  and  after 
they  have  been  there  passed,  both  are  to  be  deposited  with  the  clerk  of  the 
peace,  who  is  required  to  keep  them  among  the  records  of  the  county,  "  to  be 
inspected  from  time  to  time  by  any  of  the  said  justices  within  the  limits  of 
their  commissions,  as  occasion  shall  require,  without  fee  or  reward."     When 
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the  juBtioeB  have  peseed  the  accouDtm  their  discharge  by  order  of  Sessions  is  to    Kmf9  Bench, 
be  allowed  as  a  safficient  acqnittance  to  the  treasurer,  in  any  court  of  law  or      TheKTNu 
equity,  to  all  intents  and  purposes  whatsoever.     A  limited  appeal  to  Sessions  «. 

is  given  against  the  proportions  of  the  rate,  but  not  against  the  rate  itself;      Stavkokd- 
and,  finally,  the  jurisdiction  of  this  Court  is  restrained  within  certain  limits,        shirs. 
bj  the  21  si  section,  as  to  the  lemoval  into  it  by  certiorari  of  any  rate  or 
offders  of  proceedings  at  Sessions  relating  thereto.    This  act  was  amended  by 
the  55  Geo.  3,  c.  51,  the  principal  object  of  which  was  to  provide  for  the  due 
proportioning  of  the  rate  on  the  several  parishes ;  but  by  the  18th  section,  the 
treasurer  is  required,  once  in  every  year,  to  publish  in  some  one  of  the  county 
newspapers,  a  true  and  accurate  abstract  of  his  account  under  its  several 
heads,  signed  by  the  justices  who  shall  have  audited  the  same.     These  are 
the  provisions  of  the  statutes  material  to  the  present  question,  which  we  have 
teted  thns  at  length,  because  they  appear  to  us  to  furnish  very  cogent  infer- 
ences as  to  the  right  now  in  dispute.     No  one  can  read  the  clauses  without 
being  satisfied  that,  subject  to  Uie  limitations  specified,  the  legislature  has 
placed  the  whole  control  as  to  the  imposition  and  expenditure  of  the  county 
nte  in  the  court  of  quarter  sessions ;  and  with  regard  to  the  particular  matter 
of  pablidty,  they  provide  specifically  for  the  preservation  of  the  vouchers,  and 
for  their  inspection  by  a  particular  class,  the  members,  namely,  of  the  court, 
which  controls  the  expenditure ;  and  provide  also  for  information  to  be  con- 
veyed to  the  rate-payers  in  general,  by  the  annual  publication  of  the  receipts 
tnd  payments,  in  such  a  form  as  was  deemed  sufficient  for  the  purpose. 
This  latter  provision  may  perhaps  throw  some  light  upon  the  construction 
which  the  former  ought  to  receive  ;  but  looking  at  the  former  by  itself  it  is 
dificult  to  understand  why  a  specific  provision  should  have  been  made  for  the 
isipection  by  the  justices  without  fee  or  reward,  if,  by  the  common  law, 
the  same  right  (and  it  is  that  same  right  which  is  now  claimed)  existed  in 
&wmr  of  every  rate-payer.     It  is  remarkable  moreover,  that  in  the  same 
atstole,  12  Geo.  2,  c.  29,  s.  14,  respecting  the  repairs  of  public  bridges, 
biska,  ftc,  a  similar  provision  is  made  for  the  preservation  and  deposit  of 
coBtiactf  for  the  repairs;  and  as  to  these  the  purpose  is  declared  to  be  the 
not  only  by  the  justices  but  by  any  person  employed  by  any 
township,  or  place  contributing  to  the  purposes  of  the  act.     The 
in  the  two  clauses  can  hardly  be  conceived  to  have  been  unin- 
IntioiiaL 
It  is  also  material  to  observe,  that  the  duty  of  preserving  the  vouchers 
to  have  been  first  created  by  the  12th  Geo.  2,  c.  29.     Upon  exami- 
of  all  the  statutes  recited  in  the  preamble,  no  such  enactment  appears 
them,  though  the  provision  for  the  absolute  discharge  of  the  treasurer 
by  the  acquittance  of  the  justices  is  copied  from  one  of  them,  the  1 1  &  12 
WS.  S,  e.  19,  s.  2.     Independently  of  the  statute  we  know  of  no  direct  obli- 
galmi  on  the  justices  to  preserve  the  vouchers  of  audited  accounts,  however 
pnMieiit  anch  a  preservation  might  be ;  nor  do  we  know  of  any  thing  which 
make  it  compulsory  on  the  clerk  of  the  peace  to  receive  such  docu- 
aad  preserve  them  among  the  county  records.     If  this  be  so,  and  the 
stalnle  which  first  directs  their  preservation  and  place  of  deposit,^  defines 
also  the  purpose  of  such  preservation,  and  the  persons  who  are  to  have  access 
Id  them,  what  right  can  others  have  to  inspect  them  for  other  undefined  pur- 
poses? We  are  of  opinion,  therefore,  upon  a  review  of  the  provisions  of  the 
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Kimff*  Bench*   statutes,  that  they  raise  a  direct  inference  against  the  eiistenoe  of  any  such 

Th«  Kino       right 

^^   «^' .  It  is  fitting,  however,  to  consider  the  weight  of  the  argument  indeprndently 

Stavvord*  ^  these  provisions.  It  is  alleged  that  these  are  public  documenta,  and  dmt 
«iuiuk  every  one  having  an  interest  in  them  has  therefore  a  right  to  inspect  them. 
It  is  not  necessary  to  inquire  whether  these  are,  strictly  speaking,  publie 
documents ;  and  though  most  of  the  cases  cited  on  this  point  were  eiamplet 
of  the  exercise  of  a  power  by  the  Court  to  compel  one  of  two  litigating  pM» 
ties  to  make  reasonable  disclosures  to  the  other,  we  are  by  no  means  dispooed 
to  narrow  our  own  authority  to  enforce  by  numdcanut  the  productioo  <if 
every  document  of  a  public  nature,  in  which  any  one  of  the  King's  anbjecls 
can  prove  himself  to  be  interested.  For  such  persons,  indeed,  every  ofBoer 
appointed  by  law  to  keep  the  records  ought  to  deem  himself  for  that  purpose 
a  trustee.  But  the  difficulty  is,  to  see  that  the  present  applicants  have  sooli 
an  interest  as  brings  them  within  the  rule. 

During  the  argument  we  inquired  what  interest  in  the  applicants  was  relied 
on  as  entitling  them  to  the  inspection  ?  In  answer  it  was  conceded,  that  the  • 
rate-payers  had  no  direct  interest  in  ascertaining  the  expenditure  of  the 
by-gone  rate,  because,  even  if  discovered  to  be  illegal,  the  monies  paid  by 
the  treasurer  could  not  be  recovered  from  him;  and  it  is  obvious -that  they 
could  not  be  recovered  from  the  parties  to  whom  they  had  been  paid,  nor  from 
the  individual  justices  who  had  sanctioned  the  payments.  But  it  was  said, 
that  as  the  justices  at  Sessions  were  prohibited  from  imposing  a  new  rate 
until  three-fourths  of  the  former  had  been  lawfully  expended,  the  rate-payers 
were  interested  in  ascertaining  the  nature  of  such  expenditure,  to  enable 
them  to  oppose  the  imposition  of  a  new  rate.  The  answer  to  this  is,  that  the 
rate-payers,  as  such,  cannot  by  law  interfere  in  the  matter. 

Let  it  be  assumed,  that  the  inspection  prayed  for  should  disclose  an  illegtl 
expenditure  of  a  former  rate,  or  the  fact  that  more  than  one-fourth  of  the 
former  rate  still  remained  unexpended  in  the  treasurer's  hands,  still  no  rate- 
payer as  such  could  be  heard  in  the  Court  of  Quarter  Sessions  to  object  to  the 
imposition  of  a  new  rate ;  Rex  v.  The  Justices  ofNoUingham  (x).  The  sab- 
ject-matter  is  not  one  which  the  rate-payer  can  bring  before  the  Court  as  a  liti- 
gant, nor  is  he  as  such  a  member  of  the  Court.  The  utmost,  therefore,  that 
can  be  said  on  the  ground  of  interest  is,  that  the  applicants  have  a  rational 
curiosity  to  gratify  by  this  inspection,  or  that  they  may  hereby  ascertain  ftds 
useful  to  them  in  advancing  some  ulterior  measure  in  contemplation,  as  to 
regulating  county  expenditure  :  but  this  is  merely  an  interest  in  obtaining  in- 
formation on  the  general  subject,  and  would  furnish  an  equally  good  reason 
for  permitting  inspection  of  the  records  of  any  other  county.  There  is  not  that 
direct  and  tangible  interest  which  is  necessary  to  bring  them  within  the  rule 
on  which  the  Court  acts  in  granting  inspection  of  public  documents. 

But  it  is  contended  that  these  vouchers  were  substantially  parcel  of  the 
orders  which  relate  to  them.  But  what  in  truth  is  the  form  of  the  orders, 
and  whether  the  vouchers  are,  or  are  not,  by  any  reference  or  otherwise,  so 
incorporated  with  them  as  to  become  parcel  of  them,  is  not  disclosed  either 
in  the  writ  or  return.  The  applicants,  prior  to  the  date  of  the  writ,  had  a 
full  opportunity  of  inspecting  the  orders ;  it  is  therefore  their  fault  that  we 
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lafe  not  this  information,  the  langfuage  of  their  own  writ  raises  a  presump-    Ximg^M  Benek. 
ion  against  them,  and  there  is  every  reason  to  suj^pose  that  in  tmth  the      The  Kmo 
Ofden  are  perfect  instraroents  without  the  vouchers.  __,••.- 

Lastly,  however,  we  are  strongly  pressed  with  authority  of  Rex  v.  The  Stafvobd- 
Jut^eet  of  Leicetier  (y),  in  which  Lord  Tenterden  and  this  Court  made  tioaB. 
a  rule  absolute  in  the  very  terms  of  the  present  The  gpreat  authority  attached 
tathat  decision  rendered  it  necessary  for  us  to  gnmt  the  writ  and  see  what 
icuni  abould  be  made,  that  the  principles  on  which  it  rested  might  undergo 
the  Biost  deliberate  revision.  We  cannot  adopt  the  argument  urg^  at  the 
bai  by  which  that  case  was  sought  to  be  distingruished  from  this ;  because 
though  the  refusal  of  the  justices  there  was  too  extensive,  and  the  return 
tbeiefore  properly  quashed,  the  Court  obviously-  intended  to  decide  the 
pRsent  question  also.  Afler  much  consideration,  we  think  in  that  respect  it 
csaoot  be  supported.  It  is  observable,  that  although  the  material  arguments 
at  the  bar  against  the  fnandamui  received  no  answer  from  the  other  side, 
ind  that  no  reason  is  stated  for  the  judgement  of  the  Court,  yet  it  appears 
that  no  argument  was  permitted  upon  the  return.  Our  Brother  liUledaUt 
who  was  a  member  of  the  Court  at  the  time,  permits  us  to  say  that  he  dis- 
approves of  that  case. 

Upon  the  whole,  we  conclude  that  this  return  is  sufficient  in  law.  Much 
kas  been  said  upon  the  practical  irresponsibility  which  our  decision  may 
occaMo  as  to  the  expenditure  of  the  county  rate  by  the  justices.  If  this  con- 
sequence really  flowed  from  our  refusal  of  the  writ,  that  would  be  no  reason 
with  us  for  straining  the  law  to  prevent  it.  The  law  must  be  altered  by  the 
proper  authority,  if  too  much  discretion  is  now  vested  in  the  Court  of  Quarter 
Sessions.  But  in  truth,  considering  the  number  of  the  magistracy  in  every 
county,  the  large  attendance  usual  on  the  days  of  transacting  the  county 
business,  that  the  Court  in  which  it  is  transacted  is  an  open  Court,  that  all 
these  accounts  are  there  publicly  considered,  and  an  abstract  of  the  whole 
expenditure  afterwards  publicly  circulated,  and  that  the  law  is  most  explicit 
as  to  the  matters  to  which  the  county  rate  is  applicable ;  it  appears  to  us  very 
unreasonable  to  iq>prehend  any  evil  consequences  from  holding  that  the 
magistrates  are  not  compellable  to  gprant  to  rate- payers  generally  this 
inspection. 

If  any  abuse  exist,  it  can  hardly  be  supposed  that  among  so  many  no  one 
magistrate  will  be  found  to  bring  the  order  before  this  Court ;  and  the  law 
has  g^ven  already  to  him  every  advantage  which  the  granting  of  a  peremptory 
manda$MiM  would  afford  to  the  present  applicants.  On  the  other  hand,  no 
ifijht  inconvenience  might  result  from  holding  that  in  every  county  all  its 
thousands  of  rate-payers,  with  no  interest  and  without  fee  or  reward,  have 
a  light  to  the  inspection  now  contended  for ;  nor  can  we  believe  that  such 
a  power  would  have  been  given  by  doubtful  implications.  We  disclaim,  how- 
ever, the  being  influenced  on  either  side  by  these  considerations,  and  have 
attended  only  to  the  leg^l  principles,  which  appear  to  us  applicable  in  pro* 
nouncing  that  this  return  is  sufficieut 

Peremptory  mandamuM  refused. 

(y)  4  B.  &  C.  891. 


106  TERM  REPORTS  in  the  KING'S  BENCH. 

Ki»^*9  Bench. 

j«  JO.  T>oi&^  dem.  Read,  v.  Harris. 

Wt*^*tatoS7  E'^^^^^^'''  ^^'  messuages,  &c.     Plea,  not  guilty.     At  the  trial,  before 

lira  for  the  par-  Pattesofiy  J.,  at  the  sufumer  assizes  in  1 835,  for  the  county  of  Glamorgan^ 

InJTiu  The  en-  it  was  admitted  that  the  lessor  for  the  plaintiff,  as  the  heir  of  JoAn  Read,  was 

u  wu  ^i^^ut  entitled  to  recover,  unless  the  defendant  could  establish  the  will  under  whidi 

ISf*couW*^\ie  ^^^  claimed.   The  will  was  d  uly  executed.   At  the  trial  there  were  two  questioas : 

SmkuS"?  tkr"  ^^*>  ^  *®  *^®  validity  of  the  will ;  second,  as  to  whether  or  not  it  had  been  re- 

defeodaiit(a<u.  vokcd.    As  to  the  sccoud,  it  was  proved  by  a  witness  that  the  defendant  had 

▼iiee  oiMter  the  '  «  ^ 

vui)  who  led  the  Stated  to  her  that  the  testator  had  desired  the  defendant  to  fetch  his  will,  which 
i&ere  it  had  been  was  enclosed  in  an  envelope ;  and  that  he  had  thrown  it  into  the  fire,  from  which 
tMUtoi^heTl^  the  defendant  had  rescued  it,  that  the  envelope  was  singed,  that  there  bad 
huTMti^HI^UOT.  ^'^^^  ^  ^c^t  quarrel  between  them,  and  in  the  evening  after  the  dispute  the 
wSloid  maw  ano-  ^*^^"*'*"*'  ^^^  ^^  tcstator  she  had  burnt  the  will,  upon  which  the  testator 
ther  wiU:— Heu,   said  that  it  should  not  be  his  wilL  and  that  he  would  eq  to  London  and  make 

as  there  was 

nobarningorany  another.     The  Will  was  produced  at  the  trial,  and  bore  no  mark  of  fire.     The 

ISeiCihatnoact  envelope  was  not  produced.    The  learned  judge  told  the  jury  that  if  tiiey 

^^^"^^ISln-  believed  the  witness  they  ought  to  find  for  the  plaintiff,  because  the  facts 

of1h!ad8  toVflS^  stated  by  her  amounted,  in  his  opinion,  to  a  revocation  of  the  wilL    There 

iunduh!? tiMTdr-  ^^^  *^^®  cvidciice  to  shcw  that  the  will  had  been  made  in  consequence  of 

enmstance  of  the  undue  influence  exercised  upon  the  testator  by  the  defendant    The  jury 

attempt  to  KToke  ^  ^ 

it  haTinK  been      fouud  a  vcrdict  for  the  plaintiff. 

frustrated  by  the  '^ 

defindant  her- 

ferenee!^*  °^  ^^       E^OTU  having  obtained  a  rule  for  a  new  trial,  on  the  ground  of  mis- 
9.  Misdiiection  direction, 

upon  one  point  is 
a  good  ground  fi>r 

UtonTh  the  jury  ChiUon  and  W.  M,  James  now  shewed  cause.  Hiey  first  argued  that,  as  the 
fou^Jod't^Vr  J^"7  ^^^^  b^^c  found  for  the  plaintiff  on  the  ground  that  undue  influence  was 
tS?u>?Sus^  exercised,  the  rule  must  be  discharged.  [Lord  Dbnman. — If  evidence  has 
!!Mf?-S!!l!l[!l*  ^^^°  received,  which  is  not  admissible,  a  verdict  in  favour  of  the  party  by 
whom  such  evidence  has  been  given  cannot  stand,  although  other  evidence 
may  have  been  given  on  which  the  jury  may  have  founded  their  verdict. 
So  it  is  if  a  judge  has  misdirected  the  jury  as  to  one  point,  although  he  may 
have  lef\  other  parts  of  the  case  to  them  correctly,  on  which  alone  their 
decision  may  have  proceeded.]  The  case  of  Bibb  v.  Thomas  (a),  is  predsely 
parallel  with  this  in  all  its  points,  nothing  was  there  proved  which  was  not 
proved  in  the  present  case,  and  that  case  has  never  been  doubted ;  that  case 
shews  that  the  slightest  singing  is  sufiBcient.  Here  it  was  proved  by  the 
admission  of  the  defendant,  who  was  an  eye-witness,  that  the  envekipe  was 
singed.  That  must  be  considered  as  part  of  the  will,  if  not,  a  different  inference 
must  be  drawn,  in  different  cases,  according  to  the  thickness  of  the  envelq)e, 
though  the  intention  and  the  acts  done  by  the  testator  were  the  same  in  aH 
In  some  cases  the  outside  sheet  of  a  will  is  without  wridng  upon  it  Sup- 
pose such  a  will  itself  without  an  envelope  were  thrown  into  the  fire  and  the 
outside  sheet  alone  burnt,  will  it  be  argued  that  that  does  not  amount  to  a 
revocation,  because  the  written  part  remains  unbumt  ?    In  Bibb  ▼•  Thomas 

»  -iW.  Black.  1043. 
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there  is  nothing  to  shew  that  the  part  burnt  was  written  upon.     All  that  the    Kirng't  Bemek. 

statute  requires  is,  that  the  intention  of  the  testator  should  be  evidenced  by      BoBTdipm. 

some  act,  the  only  outward  sign  necessary  is  the  throwing  into  the  fire.     In         Rbad, 

Doe  ▼.  Pcrkes  (6),  the   doctrine  of  Bihh  v.  Thomas  (c)  is  recognised  to       HARaw. 

iU  fullest  extent     Suppose  a  will  p^ectly  executed  as  to  real  property^  to 

which  a  codicil  was  afterwards  attached,  and  the  testator  afterwards  .threw 

that  will  on  the  fire,  would  it  be  held  that  the  will  was  not  revoked  because 

the  codicil  alone  was  burnt,  leaving  the  rest  of  the  will  untouched?   or 

suppose  a  will  had  been  obliterated  by  ink,  which  had  afterwards   been 

fCBoved.      [PAmsoN,  J. — ^There  the  act  of  revocation  would  have  been 

OHDpleted.]     A  will  may  have  been  made  in  duplicate,  and  only  one  part 

of  it  been  burnt.    In  Mm  Blandy^s  case  (ji)  it  was  proved,  that  she  put 

a  letter  into  the  fire,  and  afterwards  coals  were  thrown  on,  which  had  the 

tiect  of  preserving  the  letter,  could  it  be  argued  that  under  such  circum- 

iluices  a  will  had  not  been  revoked  ?     In  Bihh  v.  Thomas  the  act  of  the 

kstator  was  not  complete.     Here  it  is  quite  clear  that  the  act  was  done 

mimo  revocandi  ;  the  intention  was  quite  clear,  and  only  prevented  from 

\6ia%  fully  carried  into  effect  by  the  fraud  of  the  devisee  ;  the  testator  was 

lAerwafds  informed  by  her  that  that  act  had  been  completed,  and  expressed 

alisfiictioii,  and  his  continuance  in  his  intention  to  revoke  the  will. 

Etam  and  F.  Williams^  conlrdf  were  stopped  by  the  Court. 

Lord  DsffMAH,  C.  J. — It  ought  always  to  be  considered  that  a  will  is  the 
■ost  solemn  instrument  that  can  be  executed.  The  statute  requires  certain 
fcnns  to  be  observed  in  the  execution,  and  with  regard  to  the  revocation,  it 
ciMcts  that  the  intention  to  revoke  a  will  so  executed  must  clearly  appear,  and 
(hit  one  of  certain  acts  is  necessary  to  effectuate  that  intention.  Here  there  is 
locvidcDce  that  any  one  of  those  necessary  acts  was  done.  It  is  impossible  to 
faatmd  that  burning  the  cover  of  a  will  is  burning  the  will  itself:  that  would 
k  a  contradiction  in  terms,  and  make  void  the  statute  which  prescribes  certain 
pdpabfe  and  visible  acts  to  be  done  to  the  will.  Cases  may  be  put  in  which 
tlese  acts  may  have  been  imperfectly  and  slightly  doue,  but  no  inferences  can 
lie  drawn  from  them  in  favour  of  Mr.  Chilton^s  argument  for  dispensing  in  any 
cne  with  tlie  act  itself  because  the  object  of  the  statute  was  to  preclude  the 
dNiila  and  uncertainty  which  exist  in  such  cases.  Two  cases  have  been  died :  in 
T.  Tkomat  (c)  the  Court  were  of  ofMuion  that  the  party  had  done  two  acts* 
of  whidi  would  have  satisfied  the  statute.  Possibly  if  the  matter  were  now 
bnnght  before  the  Court  for  the  first  time,  doubts  might  be  entertained ;  but 
Ike  eaM  shews  that  the  Court  thought  that  both  of  the  acts  were  in  fact  done 
to  hrin^  the  case  within  the  statute.  That  case  does  not  at  all  shew  that  the 
Cosft  difpenaed  with  either  act  in  consequence  of  the  conduct  of  any  party 
olher  than  the  testator.  In  the  case  of  Doe  v.  Perkes  (6)  the  party  was  in 
the  act  of  tearing  has  will  with  the  intent  to  cancel  it.  He  tore  it  twice 
•hiwgfc,  uid  then  one  of  the  parties  present  prevented  him  from  proceeding 
fiirthrr :  an  apology  was  offered  by  the  devisee  and  accepted.  The  testator 
put  the  will  into  his  pocket,  and  afterwards  expressed  his  satisfactiou  that  no 

(«)  3  B.  A  A  489.  (d)  18  State  Trials,  1 149. 

(r)  2  W.  Bladk  IMS. 
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Ai^t  Benek,    material  part  of  the  writing  had  been  injured.     I  think  that  the  decision  of 
Doi,  dem.      the  Court  was  right,  because  the  testator  there  submitted  to  be  stoppcKl  before 
^■^>        he  had  completed  his  purpose :   he  appeared  to  have  revoked  his  revocation. 
Hahsis.       I  think  therefore  it  was  correctly  lefl  to  the  jury  to  say  whether  the  intention 
of  the  testator  was  completed  or  not.     But  neither  of  those  cases  approaches 
the  present ;  it  would  be  a  violence  to  the  language  of  the  statute  to  hold  that 
there  were  any  circumstances  here  to  go  to  the  jury  as  evidence  of  a  revoca- 
tion.    On  the  other  side  no  inconvenience  can  result  from  saying  that  a 
party,  if  he  persist  in  his  intention  to  revoke  his  will,  shall  do  so  by  an 
instrument  attested  by  proper  witnesses,'  or  by  some  one  of  those  acts  which 
the  statute  prescribes.    I  think  we  were  bound  to  say  this  promptly  and 
decidedly,  both  because  we  feel  no  doubt,  and  because  of  the  importance  of 
the  principle  which  we  support. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.     I  think  that  I  left  the 
case  incorrectly  to  the  jury.     When  Bibb  v.  Thomas  was  quoted  I  saw  no 
difierence  between  that  and  the  present  case.     I  told  the  jury  that  if  they 
were  satisfied  as  to  the  truth  of  the  statement  made  by  the  witness,  that  the 
circumstances  amounted  to  a  revocation  ;  but  I  now  think  that  I  was  ¥nt>ng. 
That  case  was  di£fereut  from  the  present ;  there  was  a  tearing  as  well  as  a 
burning ;  the  case  finds  that  the  testator  opened  the  will,  and  ripped  it  so  as 
almost  to  tear  a  piece  off.    That  is  quite  different  from  the  present  case ;  there 
it  was  quite  clear  that  the  act  had  been  done,  because  the  tear  appeared  oo 
producing  the  will,  not  that  I  think  the  production  important  as  a  mode 
of  proof,  but   I  think  it  quite   necessary  that  the  act  should  have  •  been 
done.    The  statute  says  that  there  must  be  a  burning,  tearing,  or  obllteratiiig 
of  the  instrument     I  think  we  should  do  great  violence  to  its  language  if  we 
construed  that  to  mean  an  attempt  only  to  do  those  acts.     Such  a  coo-    | 
struction  would  create  inconvenience  upon  inconvenience.     I  think  therefoie 
there  was  no  evidence  to  be  left  to  the  jury  of  burning.     It  is  quite  necessary 
that  there  must  be  an  actual  burning  of  the  paper  where  the  case  turns  upoo 
burning.    Here  there  was  no  actual  burning  proved.    I  think  therefore  I  was 
wrong  in  the  manner  in  which  I  left  the  case  to  the  jury. 

Williams,  J. — I  am  of  the  same  opinion.  In  the  construction  of  the  act 
we  ought  to  provide  for  the  ordinary  cases,  not  those  of  singular  occurrence. 
It  has  been  contended  that  if  a  testator  puts  his  will  into  the  fire  with 
intention  to  revoke  it,  that  the  revocation  is  carried  into  effect,  even  although 
the  will  be  taken  out  by  some  other  person  before  the  fire  has  acted  upon  it, 
provided  that  person  has  done  so  fraudulently  and  against  the  consent  of  the 
testator,  because  otherwise  this  Court  would  be  forwarding  that  fraudulent 
act.  But  on  that  principle  if  the  testator  had  sent  a  messenger  to  bum  it,  and 
the  messenger  had  not  done  so,  still  the  revocation  would  have  been  complete. 
Thus  we  should  be  driven  into  receiving  parol  evidence  precisely  where  the 
object  of  the  act  was  to  exclude  it.  I  do  not  pretend  to  determine  what 
extent  of  consumption  is  necessary,  but  it  is  quite  clear  that  there  must  be  an 
actual  burning,  and  it  appears  to  me  that  nothing  was  done  in  that  respect  to 
satisfy  the  language  of  the  act. 

Mr.  Justice  Coleridge. — If  we  were  to  adopt  the  argument  which  has 
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submitted  to  the  Court  to  day  we  should  be  laying  a  foundation,  step  by  Kuig^t  Bemeh. 
tc|»,  for  repealing  the  statute  of  frauds,  as  far  as  regards  this  subject  matter.  DoM«m. 
rhat  statute,  for  very  wise  purposes,  has  determined  that  the  validity  of  a  will,  Rbad, 
r  the  revocation  of  a  will,  shall  not  stand  on  mere  intention  ;  but  it  has  Harris. 
squired  the  party  in  either  case  to  do  certain  definite  acts.  A  valid  devise 
Aonot  be  accomplished  without  the  sigrnalure  of  the  party,  nor  without 
he  attestation  of  three  witnesses :  no  intention  however  strong  to  have  signed 
t,  BO  explanation  why  the  signature  was  not  there,  no  intention  to  have  the 
vitneases  to  attest  it,  no  explanation  why  they  were  withheld,  is  sufficient. 
rhat  is  the  rule  with  regard  to  making  wills.  When  a  will  is  once  made  the 
une  strict  rules  must  apply  with  regard  to  its  destruction ;  and  therefore  I 
ipprdiend  there  must  at  all  events  be  some  act  done,  coupled  with  the 
istention  to  revoke  at  the  time,  in  order  to  satisfy  the  sixth  section  of  the  Act 
We  have  been  pressed  with  this  difficulty  :  must  the  whole  document,  in  the 
esse  of  burning,  be  destroyed  ?  or,  in  the  case  of  an  obliteration,  must  the 
viiole  document  be  obliterated?  It  is  hardly  necessary  in  this  case  to 
nswer  the  question.  I  should  say  it  is  not  necessary  that  the  whole 
iHtnmient  should  be  destroyed,  but  at  all  events  there  must  be  such  an  injury 
If  burning  with  the  intent  to  revoke  as  destroys  the  entirety  of  the  will, 
becsase  if  any  part  of  the  will  has  actually  been  burnt  by  the  testator  with  the 
istsntioo  to  revoke,  the  words  of  the  statute  are  satisfied,  such  a  will  no 
loager  exists  in  the  way  in  which  it  was  originally  framed  by  the  testator. 
li  this  case,  however,  nothing  at  all  was  done  to  the  will ;  there  was  an 
irtCBtiOD  on  the  part  of  the  testator  at  the  moment  to  burn  it,  but  the  fire 
lefer,  actually  touched  the  will ;  the  only  gpround  on  which  it  can  be  put  is, 
0Mt  the  burning  was  prevented  by  the  fraud  of  the  devisee  ;  that  the  testator 
did  all  that  in  him  lay ;  that  he  did  an  act  the  natural  consequence  of  which 
is  burning,  and  that  that  consequence  was  only  prevented  by  the  fraud  of  the 
Will  that  principle  hold  in  regard  to  other  parts  of  the  same 
?  Suppose  the  party  had  intended  to  revoke  the  will  by  writing,  and 
he  had  been  prevented  by  fraud  from  signing  the  instrument  of  revocation,  or 
by  fraud  the  necessary  witnesses  had  been  prevented  from  attesting  the 
eiceution  of  that  instrument  of  revocation,  could  it  have  been  said,  because 
the  testator  had  done  all  that  in  him  lay,  that  therefore  the  act  of  revocation 
was  eomplete  ?  I  apprehend  not ;  the  safest  rule,  and  the  rule  we  are  bound  to 
to,  is  to  take  the  words  of  the  statute  and  carry  them  into  effect 
to  that  construction  which  common  sense  and  leg^  reasoning 
would  bestow  on  them. 

Rule  absolute. 


Silvery  v.  Howard.  jfi«*,y. /««.«. 

ASSUMPSIT  on  an  agpreement  to  make  a  good  title  for  certain  lands  tried  a  tMutor after 
at  Norwich^  before  Lord  Abinger^  C.  B.,  at  the  Lent  Assizes,  1835.  n?^!!aiSSS^1i^ 

KaciM.  derlMd  •• 
fcllowt:^-**  I  do 
hmbf  fhr«  and  daviw  unto  W.  L.  and  A.  his  wife,  for  and  dorinf  tlieir  natural  Utm.  all  and  every  my 
niimiiafii.  lands,  teoemsnta.  hersdiUmants  and  pramisa*  wliatsoeTar  in  the  eityof  Norwidk,  or  elsewheie. 
In  tho  UofAom  of  Onat  Britaut.  And  from  and  after  the  decease  of  the  said  w.  L.  and  A.  his  wUb»  my 
mlad  and  «fU  li.  the  said  meeraagvs.  hinds  and  tenements,  hersditaments.  and  premises,  shall  he  eqnally 
dhridad  nmoand  amoofst  sneh  of  the  ehiUren  of  the  said  W.  U  and  A.  hb  wifo  as  shall  he  then  Bvinc. 
shnra  and  sham  aUka."  There  was  a  rssldaary  elanse  as  to  personal,  hut  noBO  at  to  real  property  .*— >lfcw, 
dmt  the  ehlhlimi  look  HfcatUtes  only.  ^   r-  ^ 
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KimgU  Benek,    Verdict  for  the  plaintiff,  with  leaye  to  move  to  set  it  aside  and  enter  a  verdict 
Silvbky       for  the  defendant,  in  case  the  Court  should  think  that  an  estate  In  fee  pasoed 
under  a  will  the  material  parts  of  which  were  as  folIowB : — 


V, 

Howard. 


t€ 


This  is  the  last  will  of  me,  John  Lamb  Love^  butcher  c^  NorwMt. 
First,  I  appoint  William  Lamb  and  Henry  Taylor  executors.  I  g^ve  and 
bequeath  unto  Sarah,  the  wife  of  J,  P.,  the  interest  of  200L  during  her 
natural  life.  I  give  and  bequeath  the  principal  sum  of  200L  equally  between 
my  said  executors  (various  pecuniary  bequests  similarly  worded  then  fol- 
lowed, to  be  paid  as  soon  as  convenient  af\er  the  testator's  decease).  *^  And 
I  do  hereby  give  and  devise  unto  the  said  FF.  L.  and  Ann  his  wife,  for 
and  during  their  natural  lives,  all  and  every  my  messnaires,  lands,  and 
tenements,  hereditaments  and  premises  whatsoever,  in  the  city  of  Nortciek^ 
or  elsewhere  in  the  kingdom  of  Oreat  Britain.  And  from  and  after  t&c 
decease  of  the  said  W.  L,  and  A,  his  wife,  my  mind  and  will  is,  the  wd 
messuages^  lands,  and  tenements,  hereditaments  and  premises^  shall  be 
equally  divided  unto  and  amongst  such  of  the  children  of  the  said  W,  L  and' 
A,  his  wife  as  shall  then  be  living^  share  and  share  alike  ;  and  aa  to  what 
shall  remain  of  all  and  every  my  personal  estate  not  hereinbefore  disposed  o^' 
after  the  payment  of  such  just  debts  as  I  shall  owe  at  the  time  of  my  decease^ 
my  funeral  expenses,  charges  of  probate  of  this  will,  and  other  charges 
incident  thereto,  and  to  the  execntondiip  therec^,  my  mind  and  will  is,  and  I 
do  hereby  give  and  bequeath  such  remainder  or  overplus  unto  my  said 
executors,  W.  L.  and  H.  T.  And  lastly,  hereby  revoking  all  former  wills  hf 
me  made,  I  declare  this  only  to  be  my  last  will  and  testament   In  witness,  &e. 

*'  John  Lamb  Lovb.^ 

A  rule  nisi  having  been  obtained  accordingly  by  Biggs  Andrews  in  Ea^ 
Term,  1 835, 


Storks f  Seijt  and  Palmer  now  shewed  cause.     An  estate  for  life  ooij 
passed.     It  must  be  admitted  by  the  other  side  that  there  are  no  foraial 
words  giving  an  estate  in  fee,  neither  are  there  found  in  this  will  those  other 
circumstances  and  expressions,  from  which  the  Courts  have  inferred  the 
intention  to  give  such  an  estate.     There  is  no  charge  upon  the  property^  nor 
does  the  word  estate  occur,  which  has  sometimes  been  held  ex  vi  termim 
to  pass  the  fee.  Den  v.  Mellor  (a).     In  that  case,  and  in  Doe  v.  Allen  (6), 
Lord  Kenyan,  C.  J.,  regrets  that  the  same  strict  words  have   not  been 
required  in  dispositions  of  land  by  will,  as  in  those  by  deed.     The  words 
"  hereditaments,"  "  tenements,"   have   no  such  legal  effect  as  the  word 
"  estate,"  and  in  some  cases  even  the  latter  word  has  been  held  not  to  pass 
the  fee  where  there  were  no  formal  words  of  limitation,  Roe  v.  Holmes  (c), 
Den  y.  Gaskin  (d),  Goodright  v.  Patch  (f),   Roe  v.  Blacket  (/),  Morgan  v. 
Griffith  (/),  are  to  the  same  effect.     Assuming  then  that  the  words  of 
description  are  not  large  enough  to  carry  an  estate  in  fee,  the  question  is, 
whether  the  direction  of  the  testator   that   the  lands  should   be  equally 
divided  among  the  children,  share  and  share  alike,  has  that  effect?    And  the 


(a)  5T.R.561. 
(A)  8  T.  R.  497. 
(c)  2  Wilt.  80. 


(d)  Cowp.  657. 

(e)  Loft.  224.  ' 
(/)  Cowp.  233. 
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Ill 


HOWABDw 


r  Dee  V.  Tmcluir  <A),  is  a  decisive  authority  that  it  has  not.    There    Xmf$  Bemek. 
ry  same  words  occur  ;  there  was  also  a  specific  devise  (**  my  freehold       Sf  ltsbt 

called  Pouneetts  "),  yet  the  Court,  without  heariug  the  coodusion  of 
a^ment,  held  that  an  estate  for  life  only  passed.  The  intention  also  of 
stator-  to  pass  a  fee  ¥Fas  admitted  by  Parke^  J.,  but  the  words  being 
IS  of  themselves  would  not  carry  one,  it  was  disregarded.  The  cases 
"Will  be  cited  on  the  other  side  are  Aoe  v.  fFrighi  (t),  Chichester  v. 
^*  if)*  Randall  v.  Tuchin  (k) ;  but  in  all  of  those  the  testator  em- 

tfae  word  **  estate." 


jSy  Andrews^  contra, — In  Andrew  v.  Sauthotise  (0,  Lord  Kenyon 
t  has  been  the  wish  of  the  Courts  for  nearly  half  a  century  to  give 
to  the  intention  of  the  devisor.  They  are  always  anxious  to  put  the 
XHBStruction  as  judges  upon  a  case  which  they  would  do  if  call^  upon 
de  as  individuals.    And  therefore  if  an  authority  can  be  produced  in 

of  such  construction  they  always  follow  it.  And  there  does  exist  the 
ity  of  a  case  perfectly  analogous  to  the  present  in  favour  of  such 
iction  as  will  effectuate  the  intention  of  the  testator.  In  this  will, 
fainting  the  executors,  the  testator  proceeds  to  dispose  of  his  personal 
iy ;  he  then  devises  his  real  estates,  and  in  doing  so  he  uses  precisely 
me  expressions  which  he  before  employed  in  the  disposition  of  his 
mlty.  The  property  in  question  consists  of  messuages,  which  have 
resemblance  to  personal  property,  being  of  a  wasting  nature.  He 
HTOceeds  to  bequeath  all  the  residue  of  his  personal  property,  which 

that  he  thought  he  had  already  devised  all  his  interest  in  his  real 
ty.  The  devise  also  contemplates  a  division  of  the  property  among 
jects  of  his  bounty,  and  a  division  of  such  a  nature  as  could  only  be 
d  by  a  sale  and  a  partition  of  the  purchase  money.  With  the  ex- 
[1  of  the  case  of  Doe  v.  Tucker  (A),  no  case  presses  against  the 
action  contended  for,  because  in  all  of  them  the  terms  used  are 
nt  from  the  present.  In  Baddeley  v.  Leppingwell  (m),  Mr.  Justice 
dI  comes  to  the  conclusion  that  a  fee  passed  merely  by  the  omission  of 
ends,  limiting  the  estate  to  one  for  life,  such  words  having  been 
fed  by  the  testator  in  a  previous  devise.  Such  also  was  the  conclusion 
1  at  by  the  Court  in  Gall  v.  Esdaile  (n),  and  on  the  same  grounds. 

was  also  a  residuary  clause  in  the  latter  case.  But  the  case  which  is  the 
m  this  in  terms,  and  which  was  not  brought  forward  in  Doe  v.  Tucker  (A), 
Ub  ▼.  Brydon   (o),   and   the   Court  must  overrule  that  case  if  they 

that  an  estate  in  fee  did  not  pass  by  the  words  of  this  will.  There 
mse  was  of  a  house  and  stable  unto  the  children  of  the  testatrix  s 
s,  share  and  share  alike^  and  if  S.  fV.  were  not  living  at  a  certain 
the  house  and  stable  to  be  divided  amongst  such  children.  The  Court 
on  the  circumstances  of  the  property  being  of  a  perishable  nature,  and 
t  direction  to  divide,  as  sufficient  by  shewing  an  intention,  to  pass  the 
Both  those   circumstances  occur  here.     In   that  case  there  was  a 


)  B  &  Ad.  473. 
7  Rast,  259. 
4Tkimt.  176. 
S  Taunt.  410. 


(/)  r)T.  R.292. 
(m)3  Bur.  1533. 
(n)  8  Bing.  323. 
(•)  3  Bur.  1895. 
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Kitt$9  Bemek*    residuary  clause,  disposing  of  all  the  rest  of  the  estate,  which  would  hav« 
SiLTBct       prevented  any  part  of  the  property  from  remaining  undisposed  of.     There  it 
no  such  clause  here,  and  if  the  words  are  held  not  to  pass  a  fee,  the  testator, 
contrary  to  his  mauifest  intention,  will  be  intestate  as  to  some  part  of  his 
property.     In  Stewart  v.  Gamett  (p),  the  Court  held  that  the  words  '^one 
moiety  of  the  rents,  issues,  and  profits  of  my  estate,  named  in  the  parish  M. 
to  be  divided  equalkf  among  my  grandchildren^  the  other  moiety  of  the 
rents,  &c.  I  give  to  R.  and  his  heirs,**  passed  a  fee ;  there  is  nothing  in  the 
words  of  that  devise  to  authorise  such  a  construction,  which  is  not  found  in 
this  case. 

Cur.  adv.  mtU,    ■ 

Lord  Dbnv AN,  C.  J.,  now  delivered  the  judgment  of  the  Court    Thit 
was  a  question  whether  by  a  devise  of  land  to  children,  share  and  share  alike^ 
an  estate  passed  for  life,  or  in  fee.     It  has  been  held  repeatedly  and  partiea- 
krly  in  a  late  case  of  Doe  v.  Tucker  (9),  that  aach  words,  uncontrolled  hj 
clear  proof  of  an  opposite  intention  in  other  parts  of  the  will,  carry  an  estate 
for  life  only.    The  cases  cited  against  the  application  of  the  role  all  admit  of 
satisfactory  distinction  from  the  present.    Badddey  v.  Leppingwelt  (r)  wu 
decided  on  the  creation  of  a  charge.    Gall  v.  Eadaile  (x),  SiewaH  f. 
Oarnett  (p),  on  the  peculiar  force  of  the  word  estate.    One  case,  howeitr, 
was  mentioned,  Oates  v.  Brydon  (Q,  which  was  not  noticed  by  the  learned 
counsel  who  opposed  the  doctrine  in  the  argument  on  the  present  case,  aor 
in  that  of  Doe  v.  Tucktr  (9).    That  was  a  devise  of  a  house  and  stable,  fer 
the  life  of  testatrix's  husband ;  and  afler  his  death  to  her  brotlier  for  life ; 
aAerwards  ^  to  the  children  of  my  cousins  B.  and  fV.^  share  and  shire 
alike,"  and  if  the  brother  should  not  be  living  at  the  time  of  the  husbanfi 
death,  then  my  mind  and  will  is,  that  the  said  house  and  stable,  with  the  a|h 
purtenances,  be  divided  amongst  the  said  children  of  B.  and  fV.  as  aforesaid.'* 
Lord  Mansfield  and  the  Court  were  there  of  opinion  that  there  was  enoagb 
00  the  whole  will  to  shew  intention  that  the  value  of  the  house  and  stable 
should  be  divided  among  the  seven  children ;  and  the  defendant,  a  purchaier 
from  them,  had  the  posiea  delivered  to  him.    This  decision  would  be  the 
more  likely  to  escape  notice,  both  on  this  and  on  former  occasions,  becrnKse 
the  principal  point  in  it  turns  on  the  effect  of  confessing  lease,  entry,  aad 
ouster,  and  the  question  of  estate  is  not  mentioned  in  the  margin,  nor  does 
Sir  James  Burrow's  statement  of  the  case  appear  very  satisfactory,  the  editor 
in  1812,  making  no  less  than  three  necessary  corrections  in  the  course  of  a 
single  page.     Lord  Mansfield  also  commences  his  judgment  on  this  point  of 
construction  by  observing  that  the  whole  property  was  worth  but  100/. ;  which 
low  value  of  property  of  a  wasting  nature  to  be  divided  among  seven  childfen, 
after  two  lives,  led  the  Court  to  think  that  it  must  have  been  meant  to  be 
sold  and  the  produce  divided.    The  result  was,  that  upon  the  v^iole  of  tint 
will  there  was  enough  to  shew  that  the  testatrix  intended  the  value  of  the 
house  and  stable  to  be  divided  among  the  children,     it  seems  unnecessary 


(p)  3  Simons  398. 
(7)  3  B  &  Ad.  473 
(r)  3  Bur.  1533. 
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i)  8  Bing.  323. 
0  3  Bur.  1895. 
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for  IB  to  say  more  on  the  present  will  than  that  we  Bnd  no  words  in  it  which  KingU  Bench, 

cfearly  convince  us  that  the  testator  intended  to  pass  a  fee ;   the  ordinary  Silvkhy 

nik,  therefore,  must  prevail  by  which  a  clause  so  worded  is  deemed  to  carry  »• 

•  life  estate  only.  Howaud. 

Rule  discharged. 


Doe,  d.  John  Pratt,  v.  William  Pratt  and  others. 


Jem.  16. 


T^fllS  was  an  action  of  ejectment  tried  before  Parke j  B.,  at  the  Yorkshire  tJw  foUwinif 

M  dwiSO  a   *'  I  All- 

spring  Assizes,  18d5«  to  recover  lands    at  Flixton,    in   the    county  point  a.  b.  my 
of  York.     The  lessor  of  the  plaintiff,  John  Pratt^  claimed  as  heir  at  law  of  mJcui^TotlS 
TkomoM  Pratt,  and  the  defendant  W'dUam  Pratt,  as  his  executor  and  devisee  SJi^STite  at 
mder  a  will  of  which  the  following  is  a  copy  :  "  In  the  name  of  God,  Amen.  SVe'7toS2impi«. 
I»  nomas  Pratt,  of  Flixton,  in  the  county  of  York,  labourer,  being  in 
bealth  of  body,  and  of  a  sound  and  disposing  mind,  memory,  and  under- 
fltaoding,  praised  be  God  for  the  same,  do  make  this  my  last  will   and 
testament  in  manner  and  form  following  :  First,  I  will  that  all  my  debts  and 
fiuwial  expenses  be  paid  and  discharged  by  my  executor  hereinafler  named ; 
I  then  give  and  devise  to  my  sister  Alice  Hall,  widow  to  fVilliam  Hall 
Bmmbro*,  the  sum  of  2L  \Qs.  annually  for  each  year  during  the  term  of  her 
Mliiiml  life :    also  to  my  niece  Ann  Pratt,  the  sum  of  2/.  10«.  annually 
doring  the  term  of  her  natural  life :    also,  I  give  unto  my  nephew  John 
IVatt,  the  sum  of  five  shillings,  to  be  paid  at  the  end  of  twelve  months  afler 
WKj  decease.      /  appoint   my  nephew  William  Pratt  my  whole  and  sole 
'  executor  of  all  my  houses  and  lands  situate  at  Flixton,  in  the  county  of 
IWI.    This  being  my  last  will  and  testament,  I  have  herein  set  my  hand 
aid  seal,  this  ninth  day  of  August,  1830. 

"Thomas  PaAxr." 

It  was  admitted  at  the  trial  that  the  testator  was  at  the  time  of  his  decease, 
Mdfor  twenty  years  and  upwards  immediately  preceding  thereto,  seised  in  fee 
if  the  property  sought  to  be  recovered  ;  that  the  will  was  duly  executed,  and 
the  testator  in  a  competent  state  of  mind,  and  that  the  John  Pratt  (to  whom 
ii  tlie  wiU  there  is  a  bequest  of  5j.)  is  the  lessor  of  the  plaintiff,  and  heir  at 
km  to  the  testator.  The  learned  judge  at  the  trial  directed  a  verdict  to  be 
catCDed  for  the  plaintiff,  with  leave  for  the  defendants  to  move  to  set  aside 
the  vddict,  and  enter  one  for  the  defendants  instead.  A  rule  nisi  having 
obtained  accordingly. 


M,  Alexander  and  Wightman,  in  Michaelmas  Term  last,  shewed  cause  (a). 
Ihe  kisor  of  the  plaintiff  contends  that,  by  the  words  appointing  the  defend^ 
■at  whole  and  sole  executor  of  the  testator  s  houses  and  lands,  no  interest  in 
then  ii  given  to  him.  If  any  interest  passes,  there  is  no  doubt  it  must  be  a 
ise-aimple.  It  is  submitted  that  the  Court  will  always  construe  with  strict* 
wilb  which  disinherit  the  heir  at  law.    The  case  of  Piggott  v.  Penrice 

(«)  Cor.  Lord  Denmtm,  C.  J.,  Pattetomj  fVt/iiams,  and  Coieriils/e,  Jt. 
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Mmg^Beuek,    (b)  is  a  distinct  authority  to  shew  that  nnder  this  devise  the  land  will  not 
DoK,  d.       pass  to  the  defendant.     The  devise  in  that  case  was  very  similar  to  the 
^^'"'        present.    The  case  of  CltmtnU  v.  Ca$»yt  (c)  is  also  a  strong^  authority  to  the 
Pbatt.        same   eflTect     [Lord  Denman,  C.  J. — In  that  case  expressio  unhu  fuH 
exclusio  alterius.']     In  Com.  Dig*,  Devise  N.  3,  a  case  is  cited  which  also  is 
similar  to  the  present,  where  it  was  held  that  the  land  did  not  pass.    The 
case  in  RolPs  Abr,  DeviUy  N.  1,  is  also  expressly  in  point  to  shew  that  the 
fee  will  not  pass  hy  this  devise.    The  case  of  Shaw  v.  Bull  (cO  is  also  to  the 
same  effect.     [Coleridge,  J. — What  meaning  do  you  give  to  the  expression 
^'  whole  and  sole  executor  of  all  my  houses  and  lands  ?'*] — lliat  may  mean, 
as  in  the  case  of  Piggoit  v.  Penrice,  that  the  executor  was  to  receive  the 
rents  in  arrear.     [Pattbson,  J. — ^Those  would  go  to  the  executor  without 
any  express  mention  of  the  lands.] — ^The  cases  quoted,  it  is  submitted,  shew 
that  no  interest  in  the  land  passed  by  the  words  of  this  devise  akme  to 
William  Pratty  and  that  therefore  the  property  is  undisposed  of,  and  goes  to 
the  heir  at  law,  the  lessor  of  the  plaintiff.     The  other  parts  of  the  vrill  do  not 
affect  this  question.     By  the  first  clause  the  executor  is  ordered  to  pay  the 
debts  and  fUneral  expenses,  but  then  they  are  not  charged  on  the  real  estate, 
so  that  it  is  not  necessary  to  suppose  that  the  testator  intended  to  devise  the 
land  to  the  executor  for  this  purpose.    The  judgement  of  Lord  Ahingtr^ 
in  the  case  of  Doe^  d.  Ashhy^  v.  Bainen  (e),  shews  that  unless  there  is  a 
condition  imposed  on  an  executor  requiring  it,  the  Court  will  not  constroe 
words  as  carrying  more  than  such  an  estate  as  they  in  themsdves  imply. 
The  next  clauses  in  the  will  give  two  annuities,  but  they  in  the  same  way 
are  not  charged  on  the  realty,  and  in  the  case  of  Hume  v.  Edwards  (f)  it 
was  decided  that  such  annuities  are  to  be  considered  in  the  same  light  as 
other  pecuniary  legacies.     So  in  the  case  of  Davies  v.  WaUier  (g)  a  fund 
was  set  apart  for  the  payment  of  an  annuity  chargeable  on  the  personalty, 
and,  on  that  fund  becoming  insufficient,  the  Court  directed  that  another  part 
of  the  personalty  should  supply  the  deficiency,  shewing  thereby  that  the 
annuities  were  on  the  same  footing  as  the  rest  of  the  legacies.     Tt  is  more- 
over observable  that  this  will  does  not  direct  the  executor  to  pay  those 
annuities.    Next  comes  a  gift  to  the  heir  of  ^.,  but  a  number  of  cases  might 
be  cited  to  shew  that  a  gifl  of  that  kind  to  the  heir  does  not  warrant  the 
construction  that  the  testator*s  intention  was  to  disinherit  him.     That  is  laid 
down  in  the  case  of  Denn^  d.  Gaskin,  v.  Gaskin  (A).     The  only  remaining 
clause  in  the  will  is  that  first  considered. 

The  case  of  Doe,  dem.  Gillard,  v.  Gillard  (i),  will  be  quoted  on  the  other 
side,  but  in  that  case  the  testator  had  charged  his  real  estates  with  the 
payment  of  his  debts  and  legacies,  and  it  was  necessary  to  construe  the  will 
as  the  Court  did  in  order  to  effectuate  the  intention  of  the  testator.  The 
same  observation  is  applicable  to  the  case  of  Anthony  v.  Rees  (j).  So  also 
in  Loveacres  v.  Blight  (k)  it  was  necessary  that  the  executor  should  take  a 
fee,  but  in  this  case  the  debts  and  funeral  expenses  and  annuities  are  charge* 
able  on  the  personalty  only. 

(6)    Pric   Chan.  471.   Com.  Rep.   250.  {g)  1  Sim.  &  Stu.  463. 

Gibb,  £q.  Rep.  137.  1  Eq.  Abr,  209.  c.  13.  (A)  Cowp.  657. 

(e)  Noy,  48.  (0  5  Barn.  &  Aid.  785. 

(rf)  12  Mod.  693.  2  Eq,  Air,  320.  c.  8.  {J)  2  Cr.  &  .lerv.  75. 

(r)  2  Cromp.  M.  &  Ros.  28.  (A)  Cowp.  352. 
(/)  3  Atk.  693. 
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Oretnoett  and  Starkie^  contra* — ^The  Courts  will  so  construe  a  will  as  to  Kim^U  Bemek. 
carry  into  effect  the  intentions  of  the  testator,  if  it  can  be  done  without  con-  Dob,  d. 
tra^ening  any  role  of  law.  The  case  mentioned  in  BotCg  AhndgemetU  is  no  Pkatt, 
authority,  as  in  that  case  it  is  clear  there  were  leases  for  years  which  would  Pkatt. 
satisfy  the  intention  of  the  testator.  The  case  of  Clements  v.  Ccusye  is  but 
shortly  reported*  and  the  observation  already  made  by  the  Court  is  an  answer 
to  it  The  case  oiShaw  v.  Buli  is  not  a  case  the  report  of  which  can  be  much 
relied  on.  In  the  case  of  Thomas  v.  Phelps  (/)  a  similar  devise  to  the  present, 
hot  in  more  general  terms,  and  omitting  the  word  **  lands,"  was  nevertheless 
held  to  pass  a  fee.  The  case  of  Doe^  d.  GiUard,  v.  GiUard^  is  alone  sufficient 
anthority  lo  make  this  rule  absolute.  The  case  of  Piggot  v.  Penrke  is  clearly 
disdDgulahable,  as  great  stieaa  was  there  placed  on  the  association  of  the 
iponis  **  goods,  lands,  and  chattels,"  the  word  ^  lands  "  being  so  placed  be- 
tween words  rekting  to  the  duties  of  an  executor.  Then  as  to  the  intention 
of  the  testator,  there  is  no  doubt  but  that,  by  the  direction  to  pay  all  his 
debts  and  funeral  expenses,  the  real  estates  are  in  general  considered  Un 
be  charged  (m).  Two  exceptions  are  made  to  this  general  rule ;  one,  when 
there  is  a  particular  fund  for  the  payment  of  debts ;  the  other,  when  the  duty 
is  thrown  on  the  executor,  but  no  real  estates  are  devised  to  him.  Those 
positions  are  laid  down  in  Powell  on  Devises  (n),  and  in  support  of  them  the 
eases  of  Awbreg  v.  Middleton  (o),  and  Alcock  v.  Sparhawk  (p),  and  several 
other  cases,  are  cited. »  In  the  case  of  Goodtitle^  d.  Paddy ^  v.  Maddem  (9), 
the  same  principle  was  laid  down,  and  other  similar  cases  might  be  re- 
ferred to. 

Cur,  adv.  vuU. 

Lord  DiNMAN,  C.  J.,  this  day  delivered  the  judgment  of  the  Court — ^This 
was  a  motion  by  leave  to  enter  a  verdict  for  the  defendant,  as  devisee  under  a 
win,  which,  after  directing  all  the  testator  s  debts  and  funeral  expenses  to  be 
paid  by  his  executor,  giving  several  annuities  for  life,  and  bequeathing  5^.  to 
the  ptaintiflT,  who  was  his  heir  at  law,  concluded  by  appointing  the  defendant 
his  whole  and  sole  executor  of  all  his  houses  and  land  situate  at  B.  We  do 
Dot  think  it  needful  to  go  into  the  authorities  which  have  been  so  recently 
considered  by  the  Court  in  the  case  of  Doe,  d.  Hickman,  v.  HasUwood  (r). 
It  was  admitted  by  the  learned  counsel  for  the  plaintiff,  and  is  perfectly  clear, 
that  if  the  defendant  took  any  interest  it  must  be  a  fee-simple,  and  no  man 
applying  common  sense  to  the  construction  of  the  will  can  doubt  that  the 
estate  was  given  to  the  defendant  No  decided  case  opposes  any  obstacle 
to  our  arriving  at  this  conclusion,  and  the  rule  must  be  made  absohite. 

Rule  absolute. 

(/)  4  Rnai.  34S.  (0)  2  E^  Ca.  Abr.  497,  p.  16. 

(«)  Sea  Dm,  d.  Wmg,!,  thkmtt,  8  Tenii  (p)  2  Vernon, 228, 1  Eq.  CaJkbr.  198,  p. 4. 

Btp.  1.  mad  iW,  d.  Pubmr,  v.  Riekardi,  3  (9)  4  Bait,  496. 

Tana  Bra.  S66.  (r)  See  thiicaaaandthaotharautbontiaa 

(«)  Editod  by  Jannaa,  vol.  iL  p.  649. 653.  there  cited,  post,  p.  1 16. 
etac^ 
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Kin^t  Bench, 

/a».i6.  Doe,  dem.  Hickman,  v.  Haslewood. 

Sfde'A^if*"7*  JJJECTMENT  to  recover  possession  of  a  house  in  Great  Queen  Street,  in 

'*iw  A***to  ^^®  parish  of  Sadnt  Giles  in  tlie  Fields^  in  the  county  of  Middtesex. 

wife  ^. //..  to  her  The  cause  was  tried  before   Lord  Denman,   C.  J.,  at  the  sittings  afler 

nain  and  intigni 

for  ever,  au  the  Michoelmos  Term,  and  a  verdict  found  for  the  plaintiff,  subject  to  the 

Rood.,  ehatteif.  following  casc  :— 

«^[tewh!ti!!!eTer       ^^  ^"'^  proved  for  the  plaintiff  that  Mr.  George  Hculewood^  being  seised  in 

*°J  rii^^iTST*'*  ^^  o^  ^^®  said  house,  made  his  will  duly  executed  so  as  to  pass  real  estates  i 


m 


•naaifoaumy  _-  _,  _  ^  ^  _ 

right,  tiiio,  and     the  followiniT  words  : — ^**  In  the  name  of  God,  Amen,  I  George  Hadewood, 

interest  of,  in.  >  ^i,       ,,         «  ••  .  .       ^  o    •        »  xrr  •  »    . 

and  toaii  and       of  Swolloto  Street^  No.  50,  m  the  parish  of  Saint  JameSy  Westminster^  being 

nrnif  (?money     of  sound  and  desposing  mind  and  memory,  praised  be  Almighty  God  for  the 

whldbnowie,are.  s&me,  do  make  and  ordain  this  for  my  last  will  and  testament,  in  manner 

w^i!^nlnh^  *°^  ^o"»  following ;  viz.,  I  give  and  bequelh  unto  my  Wife  Ann  Heaslevmd, 

boiid***'Sf '^"'  to  her  heirs  and  assings  for  ever,  all  the  residue  of  my  goods,  chattels,  and 

etiiitief.and7do    personal  estate  whatsoever  and  wheresoever,  and  also  my  right,  title,  and 

mfB/uiamd$6U   Interest  of,  in,  and  to  all  and  every  sum  and  sums  of  money  whatsoever 

jMkoi/komL       which  now  is,  are,  or  shall  be  due  to  me  upon  and  in  virtue  of  any  will,  bound, 

gwes  ^^1?^—  o^  other  securitys ;  and  I  do  likewise  make  my  Wife,  the  said  Ann  Heaselwood, 

dmpie*?n*the"*     f^  ^^^  *^^^  executrizax  of  the  freehold  house  situate  m  Great  Queen  Street, 

J2**^J,PJ**^  *®    No.  15,  in  the  parish  of  Saint  Giles  in  the  Fields,  Bein  the  north  side  of  the 

street,  in  the  county  of  Middlesex,    This,  my  last  will  and  testament,  hereby 

revoking  all  former  wills  by  me  made  ;  in  witness  wheare  of  I,  the  said  George 

HeusUwood,  the  testater,  have  sit  and  put  my  hand  and  seal  this  day  fourth 

of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundredth  and  five. 

^'  George  Heaslbwood." 

The  testator  died  in  December,  1805,  leaving  Ann  Haslewood,  his  widow, 
him  surviving.  The  testator  and  his  wife  lived  in  the  house  until  the 
time  of  his  death,  she  afterwards  married  Thomas  Vincent,  who  died  in 
December,  1817,  and  in  July,  1826,  she  married  John  Adie,  and  she  with 
her  husband  continued  in  possession  of  the  house  until  her  death  in 
November,  1833.  The  lessor  of  the  plaintiff  is  her  nephew  and  heir  at 
law.  The  questions  for  the  opinion  of  the  Court  are,  .1st.  Whether  ^nn 
Haslewood  took  an  estate  in  fee-simple  under  the  will  of  her  husband? 
2ndly.  Whether,  under  the  facts  of  the  case,  the  plaintiff  is  entitled  to  recover? 
The  verdict  to  be  entered  accordingly.  The  case  was  argued  in  Michaelmas 
Term  last  (a). 

Sir  W.  W,  Follett,  for  the  lessor  of  the  plaintiff. — This  will  was  obviously 
penned  by  an  illiterate  person,  but  the  words  used  are  sufficient  to  pass  the 
lee-simple  of  the  estate  in  question.  The  intention  of  the  testator  clearly  was 
to  give  his  wife  an  absolute  interest  in  his  personal  estate,  and  the  only 
natural  construction  of  the  words  "full. and  sole  executrix,  &c."  taken  with 
the  context,  must  be  that  the  testator  meant  to  give  as  full  and  absolute  an 
interest  in  the  freehold  property  as  he  already  had  done  in  the  personal. 

(o)  Ci>r.  Lord  Denman,  C.  J.,  Patteson,  H'iiiiamt,  aod  Coleridge,  J. 
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Words  used  in  a  will  are  not  necessarily  to  receive  their  strict  legal  con-    Kingt^Benek. 

slroction  (6).     The  words  "  heir/'  "  executor,"  '*  son,"   *•  child,''   &c.  oc-        j^^, 

curring  in  a  will  have  been  said  by  the  Courts  to  be  words  of  flexible  meaning.      Hickman, 

[Patteson,  J.— Is  it  not  rather  that  the  words  are  rejected  altogether  0     hasl^wood; 

There  are  cases  in  which  the  word  *•  heir,"  as  applied  to  personalty  has 

been  interpreted  to  mean  executor,  Holloway  v.  Holloway  (c).     So  on  the 

other  hand  *' executor"  has  been  held  to  pass  a  fee-simple  interest,  Doe  v. 

Giliard  (d),  Loveacres  v.  Blight  (e) ;   to  be  equivalent  to  •'  heir,"  Rose  v. 

Hill  (/).     In  order  to  effectuate  the  intention  of  the  testator,  the  Courts 

have  interpreted   "personal  estates ''  to  mean  real,  Doe  v.  Tofield  (g).     In 

Roe  V.  FatteBon  (A)  the  testator,  after  making  several  bequests  out  of  his 

stock  in  the  four  per  cents.,  adds,  "  I  leave  all  the  remainder  in  the  above 

stocks,  with  my  freehold  property,  to  my  sister,"  and  the  Court  held  that  she 

took  a  fee-simple,  because,  as  Lord  Ellenborough  said,  it  was  clearly  the 

intention  of  the  testator  to  give  as  absolute  an  estate  and  interest  in  his 

fieehold  property  as  in  his  stock.    That  reasoning  applies  precisely  to  the 

present  case,  and  there  is  the  same  collocation  of  the  bequests.     No  doubt 

in  the  cases  cited  some  circumstances  or  expressions  have  existed  to  shew 

what  the  testator's  meaning  was.     But  that  is  so  here,  to  at  least  an  equal 

extent  with  any  other  case.    There  is  nothing  to  shew  that  an  interest  for  life 

only  (which  it  would  be  conceded  the  widow  took  by  this  devise),  or  of  any 

other  nature,  was  intended,  and  it  was  impossible  to  suggest  for  what  purpose 

die  devise  was  introduced  unless  to  convey  an  interest  in  fee.    A  very  slight 

tianspoaition  of  the  words  woiild   remove  every  difficulty.     If  the  words 

'^and  I  do  likewise  make  my  wife  A.  H,  my  full  and  sole  executrix,"   be 

read  afler  the  devise  of  the  fi-eehold  house  instead  of  before,  the  whole 

becomes  good  sense  and  good  English.     There  are  cases  in  which  the  word 

aecutor  as  applied  to  land  has  been  held  not  to  pass  a  fee,  but  the  reasons 

given  by  the  Courts  distinguish  them  from  the  present.     In  Piggot  v. 

Pemice  (0  the  whole  of  the  testator's  estates  real  and  personal  were 

kid  together:  **  I  make  my  niece  executrix  of  all  my  goods,  lands, ^and 

chatleW'     And  the  Court  said  that  there  was  nothing  to  shew  an  intention 

to  give  sn  interest  in  any  real  property  specifically.    The  same  distinction 

exists  with  regard  to  Clement  v.  Cassye  (/),  and  Shaw  v.  Bull  (Ar),  which 

last  case  scarcely  applies,  and  is  of  very  doubtful  authority.     [Patteson,  J. — 

"  I  make  a  man  my  sole  heir"  gives  a  fee  simple,  therefore  the  words  *^  I 

make  a  man  my  sole  executor,"  if  they  mean  anything,  should  mean  the 

same ;  bat  then  this  difficulty  occurs,  that,  if  we  construe  executrix  to  mean 

devisee,  there  is  no  executrix  at  all,  for  the  wife  is  not  made  executrix 

generaUy,  but  only  to  this  devise.]     Lastly,  if  it  be  held  that  no  interest 

passed,  then  there  has  been  an  adverse  possession  for  more  than  twenty 

yean,  which  gives  a  sufficient  title  to  the  lessor  of  the  plaintiff*. 

ButU  contra. — ^The  clause  which  applies  to  this  house  must  be  taken  by 


(ft)  Lord  Mmmt/Uid^  in  Loveacres  v.  Blighty 
■ad  lee  all  the  eases  collected  in  Com,  Dig* 
tit  Istate  by  Devise. 

(e)  5Vct.jini.399. 

(^  5  B.  ft  A.  785. 

(0  Cowpb353. 


(/)  3  Bur.  1881. 

(g)  1 1  East,  246. 

(A)  16  East,  221. 

(0   Prec.  Chan.  471.   1  Eq.  Cas.  Abr.  43. 

0)  Nov,  48. 

(A)  12  Mod.  593. 
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Mmg**  Bench,   itself,  and  not  read  with  others  :  if  it  is  to  be  taken  as  a  bequest  of  the  free* 

53^.        hold  house,  then  only  an  estate  for  life  passed.    The  cases  that  have  been 

HioKMAir,      cited  on  the  other  9ide  were  all  decided  on  the  grounds  that  the  intention  of 

HA1I.BW00II.    ^^  testator  was  manifestly  pointed  to  such  an  interpretation  of  the  words  used 
as  was  adopted  by  the  Court.    That  intention  had  been  collected  either  froro 
the  circumstances  of  the  testator,  or  the  general  tenor  of  the  will.     The  case 
of  Loveacres  v.  Blight  (0  has  been  contradicted,  and  there  the  will  began 
with  an  expressed  intention  to  devise  all  the  testator's  **  worldly  estate*''  and 
it  was  by  virtue  of  those  words,  and  the  intention  there  a|>pearing,  that  the 
fee  passed.  In  Doe  v.  Gillard  (m)  there  was  a  chai^  i:^n  the  estate  devised, 
and,  according  to  the  rule,  where  there  is  a  charge,  the  fee  may  pass  thougb 
apt  words  are  not  used.    The  case  of  Den  v.  Gaskin  (n)  is  a  strong  autho- 
rity for  the  defendant,  because  there  the  will  began  by  expressing  the  testa- 
tor's intention  to  dispose  of  all  his  worldly  estate ;  he  then  gives  and  bequeath 
his  freehold  property  to  M.  R.  &c. ;  there  also  was  a  pecuniary  legacy 
to  the  heir  at  law.     Lord  Mansfield  intimates  bis  belief  that  the  testator 
meant  to  pass  a  fee,  yet  inasmuch  as  the  words  used  were  insufficient,  the 
Court  decided  that  the  fee-simple  did  not  pass ;  because,  as  Lord  Ellenborougk 
observes,  in  Goodrighi  v.  Barron  (o),  where  there  are  no  words  of  limitadoo, 
and  no  necessary  implication  from  the  words  of  the  devise  to  give  a  larger 
estate,  the  devisee  can  only  take  an  estate  for  life.     Hhaw  v.  Bull  is  a  caie 
that  has  never  been  impeached,  neither  has  that  cited  by  Powellf  J.,  from  Nay, 
The  words  in  the  latter  are  almost  the  same  as  in  the  present.     The  words 
used  in  Den  v.  Mellor  (p)  are  much  stronger  than  the  present,  yet  this 
Court  held  that  the  wife  in  that  case  took  only  an  estate  for  life,  and  that 
judgment  was  affirmed  by  the  House  of  Lords  (9).     Doe  v.  Baines  (r)  is  to 
the  same  effect.    The  case  of  Holloway  v.  Holloway  decides  nothing  upon 
the  present  question,  but  the  Master  of  the  Bolls  intimates  that,  under  such 
words  as  those  here  used,  the  fee  does  not  pass.     In  this  case  there  are  not 
words  of  charge,  as   in  so  many   others  where  a  fee   has  been  held  to 
pass  (^),  neither  is  there  anything  to  shew  the  te^tator*s  intention  either  to 
pass  the  whole  of  his  property  or  to  disinherit  his  heir.     It  has  been  laid 
down  that  we  are  not  to  hunt  about  for  the  testator's  intention,  but  to  gather 
it  from  the  words  used.     Now  on  the  face  of  this  case,  we  are  so  far  from 
being  able  to  say  that  his  intention  was  to  disinherit  his  heir,  that  there  is 
hardly  enough  to  raise  a  question  whether  it  was  so  or  not  {t). 

Sir  W.  }F.  Folletty  in  reply. — The  case  finds  that  the  widow  was  in  posses- 
sion more  than  twenty  years,  which  of  itself  gives  a  title  in  ejectment ;  Doe 
V.  Cooke  (u).  [Patteson,  J. — If  the  devise  gives  nothing  to  the  widow  she 
would  have  been  entitled  to  her  dower  and  so  have  been  in  possession.]  Till 
that  was  set  oui  by  metes  and  bounds,  she  would  have  no  more  title  to  pos- 
session than  a  mere  stranger.  [Lord  Denman,  C.  J. — At  the  trial  no  point 
was  made  about  adverse  possession  ;  if  tliere  had  been,  I  should  have  asked 
the  other  side  whether  they  could  not  have  explained  it.]     No  authority  has 

(0  Cowp.  352.  (r)  2  C.  M.  &  R.  23. 

[m)  5  B.  &  A.  785.  («)  Doe  v.  Hotmety  8  Tens  Rep.  1.    CMt- 

n)  Cowp.  657.  title  v.  Maddem,  4  East,  496.    Doe  t.  Wood- 

o)    1 1  Eait,  220.  htmey  4  Term  Rep.  89. 

(p)  5  Tenn  Rep.  558.  (/)  $ee  Noel  v.  Hoy,  2  Madd.  38. 

iq)  2  Boi.  &  Pul.  (a#)   7  Biug.  346. 
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Dob,  d. 
Hickman, 

V. 

Ha^lbwooo. 


lecn  cited  to  shew  that,  where  the  intentioD  has  been  to  devise  a  specific  real    Kmg't  Bemk, 

istate,  it  has  not  passed.     The  word  executor  could  only  be  used  with  the 

Qtentioii  lo  convey  the  same  absolute  interest  in   the  realty,  which  an 

iucutor  has  over  the  personalty.     And  the  Courts  have  determined  that 

i  fee  did  or  did  not  pass,  according^  as  the  word  was  or  was  not  used  in  the 

naimer  in  which  it  is  used  here,  Loveacres  v.  Blight  (jt),  Den  v.  Gaskin 

[y).      Goodrigki  v.  Barron  (2)    leaves    untouched  the  question,  whether. 

he  appointini^  a  person  executor  of  lands  passes  the  fee,  because  there  is 

10  such  appointment  in  that  case,  and  the  point  never  was  nor  could  have 

Men  raised :  in  T^rtnt  v.  Hanning  (a)  the  phrase  ^'  trustees  of  inheritance,^' 

lad  in  Do€  v.  QUhert  (6)  a  devise  '^  of  testamentary  effects,"  was  held  to 

iNMi  the  fee,  as  shewing  the  intention  to  give  the  whole  estate ;  Marret  v. 

Sfy  (c)  is  to  the  same  effect.    There  is  no  case  precisely  similar  to  the  pre- 

mU  but  the  ruling  principle  has  always  been  to  carry  into  effect  the  intention 

)f  the  testator,  and  to  do  this  legal  terms  when  improperly  used  have  been 

MMSImed  as  the  testator  has  been  supposed  to  mean  them  :  thus,  heirs  have 

twen  refcncd  to  personalty,  heirs  male  of  the  body  to  mean  words  of  pur«* 

chase,  Ac.  GoodUtU  v.  Herring  (jd)y  &c 


BuU^  in  answer  to  the  cases  quoted  in  the  reply. — Doe  v.  Oilbert  is  an 
inthority  for  the  defendant,  for  DcUUu,  C.  J.,  held  that  an  estate  for  life  only 
psised  by  the  clause  devising  the  real  property  taken  alone,  and  that  it  was 
only  by  connecting  it  with  the  expressed  intention  to  dispose  of  the  whole  in 
the  introductory  clause,  and  the  words  aU  my  testamentary  estate  and  effrcts 
in  the  residaary  clause,  that  the  fee  passed.  There  are  no  such  reasons  for 
coming  to  that  conclusion  here. 

Cur,  adv,  vult. 


Lord  I>KNif  AN,  C.  J.,  now  delivered  the  judgment  of  the  Court. — ^Afler 
ndting  the  vrill,  and  stating  the  facts  of  the  case,  his  Lordship  proceeded  as 
IbilowB : — Upon  the  argument  of  this  case  many  cases  were  cited,  not,  we 
think  (with  one  exception),  bearing  directly  upon  this,  but  rather  in  illustra* 
tion  of  the  general  principle  upon  which  our  decision  ought  to  be  founded. 
We  have  referred  to  those  cases  and  pertised  them,  and  are  clearly  of  opinion 
that  none  can  be  considered  to  be  directly  decisive  of  this  point.  We  could 
not  §ui  to  observe,  however,  upon  that  perusal,  a  constant  reference  to  the 
principles  upon  which  this  and  every  other  will  is  to  be  construed,  viz.,  **  That 
every  case  of  this  sort  depends  upon  its  own  peculiar  circumstances,  for  in 
every  case  the  question  is  one  of  construction,  to  be  made  on  the  whole  of  the 
will ;  every  case  therefore  is  individual "  (e).  The  question  for  our  decision 
to  depend  upon  two  points :  first,  whether  the  intention  of  the  testator 
be  clearly  and  satisfactorily  collected  from  the  will ;  second,  whether  we 
ve  enabled,  consistently  with  the  rules  of  law,  to  carry  that  intention  into 
efl^     Upon  the  first  point  it  is  to  be  observed,  that  it  does  not  appear  that 


(s)  Covp.  352. 
(i)  Covp.  €57. 
U)  n  Sut,  220. 
(•)  7  BmI,  97. 
(ft)  3  B.  ft  B.  85. 


(c)  2  Sid.  75. 

al  Kast,  269. 
Per  DaOoM,  C.  J.,  in  Po#v.  Giiberi, 
3  B.  &  B.  88. 
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Kim§U  Bemek,,  the  testator  was  possessed  of  any  other  property  beyond  that  which  is  noticed 
by  hb  will. 

Nor  can  we  perceive  any  allusion  to  any  other  object  of  his  bounty,  except 
his  wife.  Moreover,  in  the  earlier  clause  of  the  will,  all  the  testator^s  personal 
property,  including  everything  due  to  him  upon  securities  of  every  kind,  i» 
(though  the  words  '*  heirs  "  is  there  as  much  misapplied  as  the  word  *'  execa- 
trix"  to  the  freehold  house),  beyond  all  doubt,  bequeathed  to  the  wife.  Having 
thus  completed  his  purpose  with  respect  to  the  whole  of  his  personalty,  the 
will  immediately  proceeds  to  notice  the  only  remaining  property  of  the  testa- 
tor—his freehold  house.  No.  15,  Queen  Street^  in  the  parish  of  St.  Giles, 
For  what  purpose  then  can  we  suppose  that  the  bouse  vras  introduced  into 
the  will  at  all  ?  Why  is  it  mentioned  in  immediate  connection  with  property 
most  certainly  disposed  of,  if  he  meant  to  die  intestate  with  respect  to  it? 
We  can  discover  no  other  probable  or  reasonable  supposition,  but  that  the 
house  was  introduced  into  the  will  with  the  intention  of  disposing  of  it ;  and 
if  so  there  is  no  other  conclusion  possible,  but  that  he  meant  the  dispomtion 
to  be  in  favour  of  his  wife.  We  therefore  think  that,  by  the  words  *f  I  do 
likewise  make  my  said  wife  full  and  sole  executrix  of  the  freehold  bouse,  &c,*' 
the  testator  did  intend  to  devise  that  house  to  his  wife ;  and  that  (however 
inartiiicially  he  has  executed  his  purpose)  he  fully  believed  that  he  had  done 
so.  Whatever  effect  can  reasonably  be  given  to  the  word  **  likewise/'  we  an 
not,  we  think,  authorized  to  reject  and  expunge,  as  wholly  insignificant  and 
unmeaning,  a  clause  in  the  will  in  which  we  have  no  doubt  that  the  testator 
himself  thought  his  meaning  had  been  most  fully  and  even  learnedly  ex- 
pressed. And  if  this  clause  must  be  retained,  as  we  are  of  opinion  it  must,  it 
seems  impossible  to  pay  that  the  testator  did  not  intend  to  give  to  his  wife 
some  interest,  and  if  so,  there  is  not  only  nothing  to  limit  the  intention  to 
giving  her  anything  less  than  *'  the  full  and  sole"  dominion  over  the  house 
in  question,  or,  in  other  words,  an  estate  in  fee-simple  therein  ;  but  the  terms 
*'  full  and  sole  executrix,"  as  it  would  import  the  grant  of  the  entire  interest 
and  dominion  in  and  over  property  whereto  it  is  correctly  applicable,  evinces 
an  intention  to  grant  no  less  in  that  to  which  it  is  through  ignorance  mis- 
applied. Thus  much,  therefore,  as  to  the  intention  of  the  testator.  The 
solution  of  the  first  point  has,  we  think,  a  very  considerable  effect  in  dis- 
posing of  the  second ;  indeed  the  last  argument,  if  correct,  concludes  the 
question ;  because  we  are  aware  of  no  authority,  and  none  such  has  been 
suggested,  which  affects  to  impose  a  limit  beyond  which  the  Courts  shall  not 
proceed  in  their  favourable  construction  of  \%ills,  to  carry  into  effect  the  inten- 
tion of  a  testator.  Words  which  are  supposed  to  have  (and  which  really 
have,  when  correctly  and  technically  applied)  a  precise  and  definite  meaning, 
are  bent  and  diverted  continually  from  that  meaning,  if  the  sense  of  the 
will  requires  it.  "  Heirs,"  "  issue,'*  "  son,"  &c.,  are  familiar  instances  of  the 
kind  now  alluded  to.  The  word  "legacy"  must  be  admitted  to  have  a 
direct  reference  to  a  bequest  of  personalty,  and  not  to  a  devise  of  land ;  yet, 
in  Hardacre  v.  Nash  (/),  in  which,  by  the  former  part  of  the  will,  there  had 
been  150/.  each  given  to  a  son  and  daughter  of  testator,  afterwards  certain 
land  to  each,  and  afterwards  it  was  provided  that,  upon  their  death,  "  those 
legacies  that  had  been  left  them  should  return  to  his  wife^"  Lord  Kenyon 


(/)  5T.R.  716. 
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thus  stales  and  deals  with  the  argument  arising  from  the  proper  meaning  of   Kmg>t  Benehi 
the  word :  '*  Considerable  stress  was  laid  on  the  word  '  legacies,   and  it  was         Dok,  d. 
irfcued  that  that  word  was  an  appropriate  term  applicable  to  personal  estate      Hickmaw, 
only,  bat  the  same  technical  and  correct  expressions  are  not  to  be  expected     Haslewood. 
froin  unlettered  persons,  as  are  usually  found  in  wills  drawn  by  professional 
men  ;  even  if  there  were  no  decision  warranting  us  in  saying  that  the  word 
^  legacy'  may  be  applied  to  the  real  estate,  if  the  context  required  it,  I  should 
have  bad  no  difficulty  in  making  such  a  determination  for  the  first  time." 
His  liordship  then  adds,  ^^  that  such  a  construction  had  been  put  upon  it  (as 
it  had  most  undoubtedly)  in  Hope  ^.Taylor  (g),  upon  the  short  ground  that 
it  was  most  agreeable  to  the  intention  of  the  testator,  in  that  case,  to  construe 
the  word  *  legacy'  to  extend  to  land."     Doe  v.  Tojield  (A),  however,  carries 
the  principle  as  ftir  perhaps  as  can  be  necessary  for  the  decision  of  this  or 
indeed  any  other  case.    The  only  question  was  (as  stated  in  the  judgment 
delivered  by  the  Court),  whether  freehold  lands  passed  under  the  words  ''  all 
my  personal  estate ;''  and  the  Court  had  no  hesitation  in  saying  that  the  lands 
did  pass  by  that  description.   One  only  case  (the  excepted  one  before  alluded 
to)  we  understood  to  be  adduced  as  in  point,  for  the  purpose  of  shewing  that, 
whatever  may  be  the  probable  conjectures,  the  Court  cannot,  or  at  least 
ought  not,  to  infer  that  a  fee  passed  to  the  wife  in  this  case,  because  the 
nme  inference  has  been  before  repudiated  under  similar  circumstances.  This 
case  it  Pig  got  v.  Penrice  (t).     We,  however,  are  so  far  from  thinking  that  it 
is  in  point  that  the  manifest  distinction  between  the  cases,  and  even  the 
Tcaaoning  of  the  Lord  Chancellor,  seem  clearly  to  lead  to  a  conclusion  in 
favour  of  the  lessor  of  the  plaintiflT.     The  question  in  that  case  arose  entirely 
upon  the  following  words  : — **  I  make  my  niece  executrix  of  all  my  goods, 
buds,  and  chattek,"  and  it  was  whether  under  those  words  any  lands  could 
pan.     Now  before  we  refer  to  the  reasons  of  the  Lord  Chancellor,  it  is  im- 
possible not  to  perceive  the  extreme  dissimilarity  between  that  case  and  the 
present     There,  the  word  ^*  lands"  is  placed  in  the  midst  of  words  strictly 
tad  legally  referrable  to  the  character  of  executrix ;  in  the  present  case,  no 
personalty  is  alluded  to  in  the  clause  in  question,  but  the  wife,  after  a  bequest 
of  the  personalty,  is  made  ^*  sole  and  full  executrix"  of  a  freehold  house  only. 
The  Lord  Chancellor,  in  reasoning  upon  the  case,  for  the  purpose  of  shewing 
tint  the  heir  could  not,  upon  such  uncertainty,  be  disinherited,  does  not  rest 
ipon  the  effect  of  the  word  **  lands,"  being  neutralized  by  its  juxta-position 
with  personalty,  but  proceeds  to  observe,  **  that  the  word  '  lands'  was  not  to 
he  rejected  as  useless,  for  probably  there  might  be  rents  in  arrear  of  those 
luds,  and,  by  making  her  executrix  of  her  (testatrix's)  lands,  those  rents 
vonld  pass."    Now  in  this  view  of  the  case,  there  was  no  inference  whatever 
to  be  drawn  in  favour  of  an  intention  that  lands  should  pass,  of  course  there- 
fore it  fumishea  no  argument  against  giving  that  effect  to  words  which  make 
that  intention  clear.    The  word  '^  executrix  *'  happens  to  have  received  a 
diffnent  construction  in  two  other  cases.     In  Clements  v.  Cassye  (j)   the 
devise  was  of  Blackacre  and  Whiteacre  to  the  wife  for  life,  remainder  in 
Blaekacre  to  J.  S.  in  fee,  the  remainder  in  Whiteacre  not  being  given  over : 
"  And  I  make  my  wife  executrix  of  my  goods  and  land."     But  here  the 


(5)  1  Burr.  268. 
(A)llKast,246. 


(i)  Free.  Chan.  471. 
U)Noy,4«. 
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Xmg'9  BcMiA.    limited  devise  of  land,  followed  by  the  combinatioii  of  land  with  goods*  wai 
justly  thought  to  negative  the  intention  of  devising  the  remainder  in  ^Fhite- 
acre  to  the  wife.     In  Shaw  v.  BtUl  (Ar),  testator  seised  of  five  houses  devised 
four  specifically  to  several  persons,  one  of  these  four  to  his  wife  in  fee  charged 
with  legacies ;  finally,  **  all  the  overplus  of  my  estate  to  be  at  my  wife's  dis- 
posal, and  make  her  my  executrix."    The  Court  was  divided  in  opinion. 
Neville  J.  thinking  that  a  fee  passed  to  the  wife  in  the  fifth  house  also ;  the 
Chief  Justice  TVeror,  Potoell,  J.  and  Blencowe,  J.  differed  from  him,  not 
because  the  words  were  incapable  of  passing  the  fee,  if  the  intent  were  dear, 
but  because  they  thought  the  intent  negatived  by  the  other  provisions.    The 
last  case  which  we  shall  notice  is  that  of  Thomas  v.  Phelps  (/),  and  we  do  so 
partly  because  the  testator  had  made  nearly  the  same  indiscriminate  abuse  of 
terms  as  in  the  present  instance,  and  because  the  Master  of  the  Rolls  treats 
very  lightly  such  abuse  and  confusion.    In  that  case  the  testator  had  given  a 
certain  house  to  his  son  James  Phelps,  and  then  added,  "  him  and  my  daugh- 
ter E,  P,  I  make  my  joint  executor  and  executrix  of  this  my  will,  of  all  that  i 
possess,  in  any  way  belonging  to  me,  freely  to  be  possessed  and  enjoyed,  only 
my  household  furniture,  which  I  give  to  my  daughter  who  lives  Icmgest 
single,"  &c.     Upon  this  will  the  argument  was,  that  the  gift  being  to  an  exe- 
cutrix, she  could  only  take  personal  property ;  and  further,  that  if  the  claoae 
could  pass  a  freehold,  there  were  no  words  of  limitation  to  carry  it  beyond  a 
life  estate.     The  Master  of  the  Rolls  observed,  *<  That  it  was  the  will  of  a 
person  who  had  not  the  advantage  of  professional  assistance,  and  was  plamly 
ignorant  of  the  nature  and  character  of  the  office  of  executor,  and  of  the  dii* 
tinction  between  real  and  personal  estates,  as  it  regards  that  office."   He  then 
adverted  to  the  words  above  set  forth,  and  said,  that  they  were  equivalent  to 
the  gift  of  all  the  testator's  property,  and  would  pass  all  the  testator's  interest 
in  that  estate.     Upon  the  whole,  we  are  of  opinion  that  the  intention  of  the 
testator  clearly  was  to  give  to  his  wife  Jnn  Haslewood^  the  freehold  of  the 
house  in  question  :  and  further,  that  the  words  in  the  will  are  sufficient  to 
carry  that  intention  into  effect,  and  that  no  rule  of  law  will  be  contravened 
by  our  giving  judgment  for  the  plaintiff; 


Postea  to  plaintiff  (m). 


(k)  12  Mod.  593. 
(0   4Uu».  348. 


(m)  See  the  previous  case,  p.  1 1 


Spencer  v.  Newton. 


(1)  A  party  to  a  fiXR  J-  Campbell,  A.  G.,  had  obtained  a  rule  calling  upon  the  plaintiff  in 

UM^at^amoUuo  this  action,  and  also  upon  Lane  the  plaintiff^  in  another  action  against 

OTeofth" w*p^  the  same  defendant,  to  shew  cause  why  the  defendant  should  not  be  dis- 

'rivSe^ed 'from"'  charged  out  of  custody  upon  affidavit  shewing  the  following  facts. 

arrest  during  hii  \  causc,  in  which  the  defendant  was  a  party,  had  been  referred  to  the 

attendance  forthe  /»i.  .x 

purpoM  of  watch-  arbitration  of  a  barrister,  who  held  a  meeting  January  7.     The  defendant, 
Ings  relative  to     who  resided  at  Riporiy  attended  the  arbitration  on  that  occasion,  when  the 

that  motion. 

(S)  A  party  privilrgeil  during  his  attendance  before  an  arbitrator  has  not,  after  the  proceedings  are  at 
an  end,  an  exteniion  oi'  iirivilege,  because  of  his  inability  through  want  of  money  to  return  home. 

SembU. — A  party  is  privileged,  while  incapacitated  by  illnesi  from  returning  home. 
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or  the  oppoiite  party  oomplained  that  the  cause  bad  been-  referred    King^iBenth. 

Nisly,  and  announced  his  intention  to  make  |in  application  on  the       Sfxmobr 

>  the  Court  of  Exchequer,  where  the  action  was  brought.     Upon 

arbitrator  adjourned  the  hearing  of  the  cause  until  February  15. 

ndaiit  aacertainedf  on  Jofnuary  15th,  that  no  motion  had  been  made 

chequer,  and  on  January  16th,  as  he  came  out  of  Lincoln's  Inn 

ng  then  on  his  way  to  the  coach-office  for  the  purpose  of  leaving 

lie  was  arrested.     The  affidavits  also  stated,  that  the  defendant  had 

eked  by  illness,  and  that  he  had  been  without  funds  to  enable  him 

London.     The  affidaviU  on  the  other  side  stated  that  the  defendant 

ry  Term  by  dining  in  Lincoln's  Inn  Hall. 


^llock  (and  Kelly  on  behalf  of  the  other  plaintiff  Lane)  now  shewed 
;  is  not  denied  that  a  party  is  privileged  from  arrest  during  his  at- 
upon  an  arbitrator,  and  also  eundo  and  redeundo ;  but  the  privilege 
3  further  than  is  necessary  for  those  purposes ;  the  utmost  limit  is, 
)f  the  day  in  which  the  judicial  proceedings  have  taken  place,  or 
\er,  Spence  v.  Stuart  (a),  Randall  v.  Gumey  (6).  It  cannot  be 
I  chat  the  defendant  was  protected  during  the  whole  period  between 
meetings.  Neither  does  the  privilege  extend  to  attendance  relative 
>n  in  bank  ;  there  is  no  authority  for  such  a  position.  Such  attend- 
hotly  unnecessary,  the  proceedings  being  carried  on  by  affidavits, 
ment  of  the  defendant's  Illness  is  disproved.  The  period  during 
privilege  exists  cannot  be  extended  by  the  poverty  of  a  party.  If 
so,  there  must  be  a  different  rule  for  every  case,  and  some  persons 
oy  a  freedom  from  arrest  during  the  whole  of  their  lives. 

lamphelly  A.  G.,  contra. — ^The  rule  does  not  depend  upon  the  cal- 
f  hours  and  days.  The  law  allows  a  reasonable  time  for  a  witness 
i  redeundo.  This  has  always  been  interpreted  liberally,  Childes- 
tarrett  (c),  Ricketts  v.  Gumey  (d).  In  a  case  in  the  year-books, 
as  held  to  be  protected  redeundo^  though  he   went  forty  miles 

way ;  for  the  Court  said,  peradventure  he  went  to  buy  a  horse  for 
y  (e).  Here  the  defendant  was  entitled  to  remain,  at  all  events, 
s  first  days  of  Term,  to  watch  the  proceedings  in  the  Exchequer, 

he  had  notice.  There  is  nothing  to  limit  the  privilege  to  cases  to 
d  by  a  jury.  Illness  has  always  been  held  to  extend  the  privilege, 
lything  will  extend  it  which  creates  an  impossibility  of  departiu^, 
e  violence  of  the  weather ;  and  upon  the  same  principle  the  poverty 
ty  producing  the  same  effect  must  be  attended  with  the  same  immu- 
ere  is  no  greater  difficulty  attending  the  inquiry  into  that  than  into 
istance  of  illness. 

[>if,  J. — I  quite  assent  to  the  proposition  that  we  are  not  tied  down 
Dputation  of  hours  and  days ;  but  we  must  look  to  what  is  reason- 


it,  8. 

A.  '162.    See  1  Tid.  tit.  •»  Privi- 
%jicft,**  where  all  the  cases  are 


(c)  11  East,  439. 

(d)  7  Price,  699. 

(0  Bro.  Abr.  tit.  «'  Privilege,"  4. 
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Kmg^tBemch.    able,  and  see  whether  a  man  is  bond  Jide  attending  npon  the  case  which  if 
Spbncbb       going  on  in  Court  for  the  purpose  either  of  giving  eyidence,  or  as  a  party. 
[His  Lordship  then  stated  the  facts  of  the  case.]     It  seems  to  be  conceded, 
and  indeed  is  quite  clear,  that  the  party  in  this  case  was  not  privileged  while 
waiting  in  town  between  the  first  meeting  in  the  arbitration  and  the  day  to 
which  it  was  adjourned.     I  find  no  case  at  all  like  this;  the  case  of  Mr. 
Gurney  (/)  was  decided  merely  on  the  grrounds  that  he  did  not  deviate,  as 
it  was  necessary  he  should  go  to  CltfUm  in  order  to  prepare  himself  to  give 
evidence  in  the  Court  of  Exchequer.     So  far  I  quite  agree.    The  other  caan 
that  have  been  cited  are  all  cases  where  the  party  was  staying  for  a  short 
time.    The  case  most  like  this  is  that  cited  by  the  Attorney-General,  wboe 
the  cause  was  not  in  the  paper,  but  nevertheless  the  party  was  held  to  be 
protected,  because  it  was  to  be  tried  in  the  then  siUings ;  and  he  was  there 
(though  he  need  not  have  been)  waiting  for  the  trial  of  the  cause.    But  there 
is  a  case  in  the  Court  of  Chancery  (^),  in  which  a  party  was  held  not  to  be 
privileged  because  he  came  too  soon.    That  was  not  morando^  and  it  was 
said  it  was  not  eundo.     It.  was  a  case  where  a  party  was  to  be  examined 
before  the  Master,   and  he  went  three  days  before  the  examination  was 
appointed  to  take  place,  in  order  that  he  might  see  the  interrogatories,  and 
so  be  better  prepared  to  make  his  answer. 

There  is  another  case  also  in  Chancery  (A),  in  which  the  arbitratioa 
was  adjourned  to  another  hour  in  the  same  day.  I  am  surprised  that  the 
question  was  raised,  for  in  an  adjournment  firom  day  to  day  the  witne« 
would  have  been  privileged  beyond  all  doubt.  The  question  then  really  is, 
whether  or  not  the  notice  that  a  motion  would  be  made  in  the  Court  of 
Exchequer  entitled  the  party  to  a  fireedom  from  arrest  while  staying  in  town 
to  see  whether  it  would  be  made.  There  was  nothing  which  positively 
required  his  attendance  in  the  Court,  because  no  motion  was  made.  Honr- 
ever  much  we  may  be  disposed  to  extend  this  privilege,  it  would  be  going 
a  great  deal  further,  not  only  than  any  of  the  decided  cases  have  gone,  but 
beyond  any  reasonable  principle,  to  say  that  it  existed  under  such  drcum- 
stances.  It  has  been  argued,  that  it  was  impossible  for  this  party  to  go 
away,  but  inasmuch  as  that  impossibility  arose  from  want  of  funds,  the  Court 
cannot  notice  it.  That  is  his  misfortune,  but  cannot  be  a  reason  for  any 
extension  of  the  ordinary  privilege. 


Williams,  J. — ^The  only  ground  for  claiming  the  privilege  which  can  be 
relied  on  here  was,  that  the  party  was  waiting  in  order  to  watch  the  event  of 
a  motion  in  the  Court  of  Exchequer.  Now  an  application  of  that  sort  differs 
in  very  many  respects  from  proceedings  to  which  allusion  has  been  made. 
It  must  proceed  upon  afiSdavits.  There  is  no  necessity,  if  indeed  any  possi- 
bility, of  showing  cause  instanter  by  the  presence  of  the  party.  He  has  t 
full  and  perfect  opportunity,  whether  in  London  or  elsewhere,  of  knowing 
the  grounds  of  that  application,  and  of  meeting  it  as  effectually,  if  not  as  earlyt 
as  by  his  actual  presence  in  Court.  I  am  at  a  loss,  therefore,  to  discover  what 
immediate  benefit,  if  any,  would  result  from  the  presence  of  the  party  him- 


(/-)    Binketii  v.   Gaimry,  1  Chit.  682.         (A)  £x  partfe  Temple,  2  Ves.  &  Beamet, 
7  Price,  699.  395 . 

(y)  Gibbs  v.  Phiiifon,  1  Rubs.  &  Mylne. 
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if.     With  regard  to  the  subject  of  illness,  which  has  been  commented  on,    Kin^^t  Bench. 
id  which  was  the  only  point  I  inquired  about,  I  cannot  say  on  these  aflli-       Spbnckb 
ivits  that  there  is  anything  sufficient  to  induce  the  Court  to  act ;  because  v. 

e  cannot  close  our  eyes  to  the  fact  that  the  party  was  from  day  to  day 
tabled  to  attend  at  dinner  in  Lincoln's  Inn  Hall. 

CoLSRiDGE,  J. — I  am  quite  of  the  same  opinion.  The  only  thing  T  was 
ither  anxious  about  as  to  the  facts  of  this  case  was,  to  see  how  the  circum- 
ance  of  illness  was  made  out ;  because  I  certainly  should  have  thought,  if 
le  delay  had  been  a  delay  of  illness  unconnected  with  any  other  cause,  that 
tmld  have  been  a  sufficient  ground  for  his  discharge ;  but  I  cannot  say, 
pon  these  affidavits,  that  illness  was,  by  itself  and  disconnected  with  the 
overty  of  the  party,  the  cause  of  his  delay.  I  do  not  think  we  are  at  liberty 
y  take  into  account  the  casual  want  of  money.  If  so,  we  should  soon  have 
vo  different  laws,  according  to  the  circumstances  of  the  parties. 

Rule  discharged. 


The  King  v.  The  Mayor  and  Corporation  of  Oxford. 


Ja».ae. 


WNGHAM^  on  the  14th  January  of  this  term,  obtained  a  rule  directed  to  me  mayorof  Ox- 

the  mayor,  aldermen,  and  burgesses  of  the  city  and  borough  of  Oxford^  Sif onlwlSuJcU 

to  shew  cause  why  a  mandamus  should  not  issue  commanding  them  to  ^^^^dth°t 

Mtore  John  Towle  to  the  office  of  councillor  of  the  said  city  and  borough.  ^»  name  wm  not 

Mr.  T<ncU,€m  the  first  formation,  in  January^  1836,  of  the  town  council  lists  of  the'year: 

far  the  city  and  borough  of  Oxford^  under  the  Municipal  Corporation  Act  Mn'hMin/bMii' 

(5  ft  6  W.  4,  c.  76),  was  elected  councillor  of  the  south  ward,  and  accepted  jJ^Ji^iSto 

itt office.     On  the  6ih  S^ptember^  ISS6^  the  town-clerk  received  from  the  f^^'^-^^, 

*  '  '  take  any  part  in 

•foneer  of  the  different  parishes  of  the  city  and  borough  the  burgess  lists,  ^^'^^^J^^'f*^' 

vhieh  he  forthwith  caused  to  be  delivered  to  a  printer,  with  directions  for  aaiaadcMiMto 

copn  to  be  printed  pursuant  to  the  15th  section  of  the  above  Act.     On  to mtmeT."'' 

Stiurday  the  10th  September  the  printed  copies  were  sent  to  the  town-clerk,  Zifh*iSu2*Uie 

who  immediately  caused  to  be  fixed  on  the  usual  place,  near  the  outer  door  ¥SS*fhe  election 

•fthe  town-hall,  a  copy  of  the  burgess  list  of  each  parish,  where  it  remained  o?„***«  "TL^T"' 

_  eillor  nol  being 

atO  after  the  15th  September  instant     The  name  of  Mr.  TotDle  was  not  on  merely  eoionra. 

lay  of  these  lists.     Mr.  Towle^  however,  did  not  give  any  notice  to  the  town-  was  the  prmr 

ciak  of  the  omission,  nor  make  any  claim  for  the  insertion  of  his  name.     On  ^"^^'^ 


te  4lh  October  an  open  court  was  duly  holden  at  the  town-hall,  for  the  «^iS*S.*^ 
Rfwon  of  the  burgess  lists,  before  the  mayor  and  two  assessors  chosen  for  *"j^*'^iSiai7' 
Ike  purpose.     No  application  was  made  at  this  Court  on  behalf  of  Mr.  Towle  corporation  not 
Is  bive  his  name  put  upon  the  lists,  nor  was  the  attention  of  the  mayor  or  of  in  the  remoraVof 
Ike  aMesflors  called  to  the  fact  of  his  name  not  being  on  the  lists,  until  the  rSemmis-* 
29db  Odober^  when  the  mayor  having  ascertained  the  fact,  and  having  been  *^^^^* 
advind  that  Mr.  Toio^  had  thereby  ceased  to  be  a  councillor,  gave  public 
Mtiee  of  the  vacancy,  and  on  the  1st  of  November  following,  Mr.  Dry  was 
elected  in  the  place  of  Mr.  Towle,    On  the  9th  November  a  council  was 
koldea  ponomnt  to  the  provisions  of  the  act,  -at  which  Mr.  Towle  attended, 
vbea  the  mayor,  acting  under  advice,  informed  him,  that  he  [the  mayor]  could 
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JSfl^V  Bmek.    not  hear  aDything  Mr.  Towle  had  to  say,  or  to  take  hb  vote,  or  allow  him  to 
ji^^^^Q      take  any  part  in  the  proceeding^.    The  mayor,  aldermen,  and  burgeaaes  id 
V.  their  corporate  character,  did  not  appear  to  have  taken  any  part  in  the  remorai 

S^^utf  "fMr.  Tawk  from  hi.  offiee. 


6x 


VOBD. 


Sir  /.  Campbell^  A .  G.,  and  Amos^  shewed  cause. — ^The  absence  of  Mr. 
Tawle*$  name  from  the  burgess  roll  disqualified  him  as  a  councillor.  Sect 
28  of  the  Municipal  Corporation  Act  saya,  that  no  person,  **  shall  be  qualified 
to  be  elected,  or  to  be  a  councillor  or  alderman  of  any  snch  borough,  who 
ahall  not  be  entitled  to  be  on  the  burgess  list  of  such  borough."  By  sect 
29,  **  Every  burgess  of  any  borough  who  shall  be  enrolied  on  the  burgess 
roll  for  the  time  being  of  such  borough,  ahall  be  entitled  to  vote  in  the  elec- 
tion of  councillors,  and  of  the  auditors  and  assessors  hereinafler  meatkmed 
for  such  borough,  and  no  person  who  shall  not  be  enrolled  in  such  bwgesi 
roll  for  the  time  being  shall  have  any  voice  or  be  entitled  to  vote  in  any  such 
election."  It  would  be  strange  if,  notwithstanding  this  clause,  which  incapt- 
citates  Towle  from  voting  in  any  election  of  councillors,  he  should  possess 
the  higher  privilege  of  being  himself  a  councillor.  The  omission  of  his  name 
from  the  burgess  roll  is  at  least  primci  facie  evidence  that  he  was  not 
entitled  to  have  it  inserted  in  that  roll ;  and  he  has  neglected  to  avail  himself 
of  the  provisions  of  the  17th  section,  which  says,  that  ^' Every  person  whose 
name  shall  have  been  omitted  in  any  such  burgess  list,  and  who  shall  claim 
to  have  his  name  inserted  therein,  shall  on  or  before  the  15th  day  of  SepL  in 
every  year,  give  notice  thereof  to  the  town-clerk  in  writing.  [Colericge,  J. 
— Rex  V.  Tripp  (a)  was  the  converse  of  this  case.  There  the  name  of  ihe 
party  was  on  the  burgess  roll,  and  it  was  contended  that  it  should  not  have 
been.]  If  it  is  reasonable,  when  the  name  of  a  person  is  on  the  roll,  as  in 
that  case,  that  his  title  may  notwithstanding  be  questioned,  it  is  also  reason- 
able, on  the  other  hand,  that  the  omission  of  his  name  should  be  ooncluslTe 
against  him,  when  he  has  taken  none  of  the  steps  allowed  by  the  act  for  the 
vindication  of  his  title.  The  not  being  on  the  roll,  and  the  not  being  entitled, 
are,  for  the  purposes  of  this  act,  the  same  thing. 

In  the  next  place,  this  rule  is  not  only  misconceived  in  form  but  is  directed 
against  the  wrong  parties.  Rex  v.  Beedle  (6),  and  Rex  v.  The  Mayor  of 
Colchester  (c),  shew  that,  where  an  office  is  already  full,  quo  warranto  to 
remove  the  person  filling  it,  is  the  proper  remedy,  and  that  this  Court  will 
not  grant  a  mandamus  to  admit  another  person.  Dry's  election  cannot  be 
treated  as  a  nullity,  and  the  consequence  of  granting  this  rule  will  be  that  two 
persons  will  be  in  possession  of  the  same  office.  [Coleridge,  J.' — Will  art 
a  point  be  made  by  the  other  side  on  the  52nd  section,  and  on  Rex  v.  Chittyf 
(cQ.]  That  case  arose  on  the  52nd  section.  There  is  a  difference  between 
the  disqualifications  enumerated  in  the  two  sections.  A  declaration  that  the 
office  has  become  void  is  only  necessary  where  the  disqualification  snses 
under  the  52nd  section.  In  cases  of  disqualification  under  sec.  28,  as  if  a 
party  be  a  clergyman,  or  be  not  on  the  burgess  roll,  the  office  is  ipso  fiuii 
vacant,  and  no  declaration  at  all  is  requisite.  This  rule  is  also  misdirected. 
It  should  have  been  against  the  mayor  only ;   the  corporation  have  taken  no 

(a)  Decided  in  Mich.  Term,  1836,  but  Dot  (h)  3  Ad.  &  ElK  467. 

yet  reported.    The  application  in  that  case  (c)  2  T.  R.  269. 

wat  for  a  quo  warrtmlo,  which  was  granted.  (d)  1  Nev.  &  Perr.  78. 
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Mr.  Towle.    [Colbiiogb,  J. — Could  the  mayor  alone    KingtBtmeh. 
n ?]     It  was  the  mayor  alone  who  refused  io  take  his  vote.  TheKiMii 

V, 

IK,  con/rd.— Mr.   Towle  has  been  guUty  of  no  laches ;  but  the  ^Jj*  ^S^*f 

which  the  corporation  by  their  officers  have  been  guilty  in  neglect-       Oxfoiun 

re  the  burgess  lists  ready  in  due  time,  as  required  by  the  Act,  hos 

iiim  6[  the  proper  opportunity  of  making  his  claim.    The  mere 

r  a  party's  name  from  the  burgess  list  is  not  mentioned  as  a  dis- 

on  for  the  office  of  councillor  either  in  the  the  28th  or  52nd  section 

t.     But  the  absence  of  title  to  be  on  the  list  is  a  disqualification. 

•re  there  can  in  point  of  fact  be  no  doubt  about  the  applicant  being 

have  his  name  on  the  roll,  an  attempt  is  made  to  disentitle  bim  by 

onstruction  of  thi»  act,  in  which  it  is  said  ^^  the  not  being  on  the 

le  same  with  *^  the  not  being  entitled."    This  is  a  perversion  of 

and  the  difference  in  the  signification  of  the  two  phrases  is 

in  the  recent  act  for  the  amendment  of  the  Municipal  Corporation 
id  7  W.  4,  c.  104),  section  7  of  which  exempts  councillors  and 
Me  names  are  on  the  burgess  roll  from  any  penalty  for  acting  in 

if  they  should  not  be  entitled  to  have  their  names  so  enrolled. 
he  rule  being  misconceived  and  misdirected^  the  case  of  Rex  v. 
rr  of  York  (e)   shews  that  this    Court  will  grant  a  rule  for  a 

to  admit  to  an  office  already  full ;  and  it  is  properly  directed  not 
or,  bat  to  the  corporation,  who  are  responsible  for  the  conduct  of 
Is. 

«s,  J. — It  is  not  on  this  occasion  necessary  to  decide  the  question 
«n  raised  on  the  28th  section,  namely,  on  the  effect  that  ought  to 
id  to  the  words  ^'  entitled  to  be  on  the  burgess  list;"  because  on 
r  this  case  it  appears  that  Mr.  Towle  is  at  this  time  actually  in  the 
Duncillor,  from  which,  according  to  the  argument,  he  never  has 
oed.  The  rule  therefore  for  a  mandamus^  which  we  are  called  on 
»m mending  the  corporation  to  restore  the  said  John  Towle  into 
and  office  of  a  councillor  of  the  said  city  and  borough  is  un- 


>os,  J.  —  I  am  of  the  same  opinion.  I  think  from  the  facts 
e,  as  they  are  now  agreed  on  by  both  sides,  it  is  clear  that  this 
either  wholly  or  in  part  misconceived.  If  everything  done  by 
were  a  mere  nullity,  and  Mr.  Dry*$  election  merely  colourable, 
ayor  and  council  had  moreover  declared  Mr.  Tawles  place  void, 
tually  ousted  him  from  the  council ;  I  think,  under  those  circum- 
•  case  would  have  fallen  within  the  observation  of  Lord  Mansfield^ 
r  V.  Colchesiery  namely,  that  "  if  the  election  were  doubtful,  and  fit 
upon  an  information  in  nature  of  a  9110  warranto^  the  Court  ought 
t  a  mandamus ;  but  if  it  were  a  mere  colourable  election  and  clearly 
ought."  On  the  latter  supposition  this  remedy  by  mandamui 
ad  recourse  to;  there  would  have  been  a  de  facto  extrusion  from 
e  person  rightfully  entitled  to  fill  it.     But  I  am  not  prepared  to 

(e)  4  T.  R.  699. 
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f^i»g^itBenek.    say,  On  the  statement  of  these  facts,  that  what  has  been  done  is  merely  coloor- 
The  Kino      able.    If  then  it  be  taken  that  what  has  been  done  is  not  merely  colourable, 

The  Mavof  &    *"^  ^^^^  ^^'  ^^^  ^^  ^^  fcicto  in  possession  of  this  office  of  councillor,  it  is 
Comoratlun  of  clear,  according  to  all  the  authorities,  that  a  quo  warranto  is  the  proper  mode 
OxraHo.       of  proceeding,  and  not  a  fnondamuj,  which  in  effect  would  require  the  mayor 
and  corporation  to  receive  Mr.  TowU  into  an  office  already  filled  by  another. 
In' Rex  V.  The  Mayor  of  Colchester  the  doctrine  is  distinctly  laid  down,  that 
it  is  a  decisive  answer  to  an  application  for  a  tnandamui^  that  there  is  another 
remedy  by  an  information  in  the  nature  of  a  qito  warrcuito^  by  which  the  title 
of  the  officer  in  possession  could  be  tried  as  well  as  by  a  mandamuM^  and  that 
the  consequence  of  granting  the  rule  would  be,  that  a  second  person  would 
be  admitted  to  an  office  which  is  already  filled  by  another,  both  claiming  to 
be  duly  elected.     In  that  case  the  rule  for  a  mandamuM  was  refused.    Id 
Bex  V.   The  Mayor  of  York  a  rule  for  a  mandanuu  was  granted.     In 
that  case  there  was  a  dispute  between  two  persons,  both  claiming  to  be 
recorders  of  York.     One  of  them  had  an  actual  majority  of  votes  at  the 
election,  and  the  Mayor  and  Corporation  had  certified  his  name  to  the  King 
for  approbation  ;  which  proceeding  was  necessary  for  the  completion  of  his 
title  to  the  office.     The  applicant  for  the  mandamus,  although  he  had  nut 
the  actual  majority,  shewed  that  improper  votes  had  been  admitted  in  &voiir 
of  his  opponent,  and  came  to  this  Court  for  a  mandamus  to  the  Mayor  and 
Corporation  to  certify  his  name  also  to  the  King,  and  the  Court  granted  the 
mandamus.     But  the  distinction  between  the  two  cases  is   obvious.    Bj 
neither  of  the  contending  parties  was  the  office  absolutely  filled.     One  partj 
had  already  obtained  a  certificate  fi'om  the  Corporation  to  the  King  to  com- 
plete his  title,  and  the  other  desired  only  to  have  the  same  means  furnished 
him  for  the  completion  of  his  title,  so  that  the  validity  of  it  might  be  put  into 
a  proper  train  of  investigation.    The  decision  in  that  case  does  not  appur  to 
me  to  impeach  in  any  way  the  correctness  of  the  decision  in  the  King  and 
the  Mayor  of  Colchester.     The  Rex  v.  Beedle  also  must  be  considered  as  aa 
authority  on  the  present  point     There  the  rule  for  the  mandamus  was  dis- 
charged on  the  same  ground ;  and  the  Court,  on  the  application  of  the  party, 
granted,  as  we  are  disposed  to  do  in  this  case,  a  rule  nisi  for  a  quo  warranto. 

Sir  J.  Campbell,  A.  G.,  and  Bingham,  were  then  heard  on  the  question 
of  costs. 

CoLBRiDGE,  J. — It  may  be  a  hard  case  on  the  applicant ;  but,  on  the  grooad 
that  he  has  misconceived  his  remedy  and  applied  against  an  innocent  party, 
this  rule  must  be  discharged,  with  costs. 

Rule  for  a  mandamus  discharged,  with  costs. 
Rule  nisi  granted  for  a  quo  warranto. 


HILARY  TERM,  1837.  129 

Kin/(*t  Bench. 


rhe  King  t;.  The  Mayor  and  Burgesses  of  the  Borough  of 

Bridgewater. 

January  27. 

gIR  IF.  IF.  FOLLETT  this  Term  obtained  a  rule  calling  upon  the  mayor,  »•  By  the  usage  of 

aldermen,  and  burgesses  of  Bridgewater  to  show  cause  why  a  mandamus  b,  the^ffice  of 
ihould  not  issue,  commanding  them  to  prepare  and  execute  a  bond  under  the  ^]^^^  ^  ^®  J"^ 
somroon  seal  of  the  said  borough,  conditioned  for  the  payment  to  T.  Trevor  tenant  to  the 
i>f  the  yearly  sum  of  101/.  12*.  4rf.,  and  to  deliver  the  bond  so  executed  to  ^Srt  °^Xft^e 
the  said  T.  Tretor.    From  the  affidavit  of  Mr.  Trevor  it  appeared,  that  in  pasting  of  the 
the  year  183d  be  was  appointed  common  clerk  and  clerk  of  the  peace  of  the  JJ^ttorA«(5& 
borough  of  Bridgewater.    To  these  offices  the  office  of  clerk  to  the  justices  6  w,  4,  c.  76,) 
was  a  sort  of  appurtenance,  and  was  held  by  him,  according  to  the  usual  mLuSoTof^e^ 
practice,  in  conjunction  with  them,  until  December  26th,  1835,  when  a  new  peace  was  gianted 
council  for  the  borough  was  appointed  under  the  New  Municipal  Act  (a).  udthe^monJho 
On  the  1st  January^  1886,  he  was  appointed  town  clerk  and  clerk  of  the  ^*<*  ^^^  common 
peace,  which  offices  had  been  substituted  in  the  borough  for  his  former  was  then  abo- 
ofltee  of  common  clerk.     On  the  15th  February  following,  a  separate  com-  jj»h«'<i.  was  lu 

••  i»i  !•■  1  11  ii-,'        **■*"  tliereof 

■HssMMi  of  the  peace  havmg  been  granted  to  the  borough  under  section  108  appointed  town 
rf  the  above  act,  another  person  was  appointed  to  the  office  of  clerk  to  the  ^^  *'JjJ  ^^  ®^ 
JHiticet,  which  by  section  102  of  the  same  act  is  rendered  incompatible  with  nut,  as  formerly, 
the  office  of  clerk  of  the  peace.     Trevor  therefore  demanded  compensation  a^^g^ViiTh 
faMn  the  council  under  section  66,  for  the  loss  of  the  emoluments  formerly  office  being  bj 
CBJoyed  by  him  as  clerk  to  the  justices.     The  council  having  refused  com-  in<J^p^tibie  wSi 
pnsation,  he  appealed,  according  to  the  provisions  of  the  last-mentioned  thuofderkof 
Mctioo,  to  the  Lords  of  the  Treasury,  by  whom  his  claim  was  allowed,  and  uiat'the  Lords  of' 
»  order  made  that  the  council  should  pay  him  the  above  annuity  in  com-  ?»*  Treasury  bad 
fflDsation  for  his  loss  of  office.     A  bond  conditioned  for  the  payment  of  this  %.Wxom^^  ^ 
MBvity  was  then,  in  pursuance  of  section  67,  prepared  and  tendered  to  the  ■«»  <>"*«■  onti*^ 
ttaodl  for  execution,  and  upon  their  refusal  to  execute  it,  the  present  rule  compensate  him 
fcr  a  mandamus  was  obtained.  ^'  5^'J***  ^^ 

sach  office,  and  a 

lawrfwitf  was 

Sir  J.  Campbell,  A.  G.,  and  Erie,  now  showed  cause.— This  application  is  Sh?^*^!"^"* 
fcoDded  on  section  66  of  the  New  Municipal  Act,  which  says,  '*  Every     g.  j^^  ^^^^ 
of  any  borough  or  county,  who  shall  be  in  any  office  of  profit  at  the  "  ^^^**  ^^  *•  ^ 

»  »  l_  —g^t  tiBArl  in  its 

of  the  passing  of  this  act,  whose  office  shall  be  abolished,  or  who  shall  strict  legal  sense. 
Ve  removed  from  his  office,  under  the  provisions  of  this  act,  or  who  shall  not     stmtk.  if  the 
ke  re-appointed  as  aforesaid,  shall  be  entitled  to  have  an  adequate  compen-  ^|]^a°'^ai(i 
^doo,  to  be  assessed  by  the  council,  and  paid  out  of  the  borough  fund,  for  act  without  jmis- 
k  aalary,  fees,  and  emoluments  of  the  office  which  he  shall  so  cease  to  hold,  „  onier^of  coo^ 
Regard  being  had  to  the  manner  of  his  appointment  to  the  said  office,  and  p«iuaUon  for 
ks  term  or  interest  therein,  and  all  other  circumstances  of  the  case  ;  and  in  officeT  their  onier 
tMe  the  person  preferring  such  claim  shall  think  himself  airsrieved  by  the  ^o»'<*  not,  under 
iccerminatioo  of  the  council  thereon,"  power  of  appeal  is  given  to  the  Lords  o^  aii  parties," 
^  the  Treasury,  who  are  to  make  such  order  thereupon  as  to  them  bhall  "»'  ^^^  *•» 
item  just,     llie  question  is,  whether  this  Court  will  direct  a  mandamus  for  obedience  to  it. 
^  purpose  of  efiectuating  the  order  made  in  this  case.  '  If  the  office  of 

(a)  5  &  6  Will.  4,  c.  76. 
vol.  III.  K 
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Kim^i  Btmdu   whidi  Mr.  TVfror  has  been  dispossessed  is  not  an  office  within  the  meanmg 

^^^^/         of  the  act,  the  Lords  of  the  Treasury  had  no  jurisdictioo,  and  their  order  w 

TW  KucG      ^  noUity.     No  soch  office  as  that  of  clerk  to  the  jnstiees  is  to  be  found  in 

Major  and      ^  borough  charter.     Mr.  Trevor  had  no  permanent  interest  in  the  office. 

VmtfitmLM^  tbe  No  resolution  for  his  formal  dismissal  would  have  been  necessary,  and  unlea 

BuBocwATBK.  Te-wp^voteA  from  time  to  time  he  would  have  become  frnmctMS  (fficio.    In 

Ex  parie  Sandys  (a)  it  was  decided,  that  a  clerk  to  justices  has  no  l^al  hold 
upon  his  office,  that  his  office  is  during  pleasure,  like  that  of  a  Testry  derk. 
Bex  ▼.  Joiiam  (b)  shows  that  a  party  must  estabUsh  a  good  prnkf  fade  title 
to  an  office  before  this  Court  will  interfere  by  wkmdamus.    The  situatkni  of 
derk  to  the  justices  cannot  properly  be  termed  an  office  at  all ;  an  anise 
would  not  lie  for  it,  nor  could  an  action  for  money  had  and  received  be 
brought  to  recover  the  pro6ts  of  it.    The  Lords  of  the  Treasury  can  ody 
adjudicate  upon  the  quantum  of  compensation  to  be  paid  to  a  person  who 
has  lost  any  office  within  the  meaning  of  the  Munidpd  Act ;  whether  any 
particular  employment  be  in  point  of  law  an  office,  and  whether  it  be  such 
an  office  as  is  contemplated  by  this  act,  remains  enu'rely  a  question  for  this 
Court.     If  in  their  dedsion  upon  such  a  question  they  should  err,  this  Coort 
will  correct  them,  in  like  manner  as  it  corrects  the  Ecdesiastical  Courts  if 
they  misconstrue  a  statute.     Even  if  it  be  conceded  that  Mr.  Trevor  bn 
been  dispossessed  of  an  office,  it  was  an  office,  not  of  the  corporation,  bat  of 
the  magistrates.      He  is  not  brought  within  the  act;    his  office  is  not 
abolished,  nor  has  he  been  dispossessed  by  the  council,  but  by  his  own 
choice  in  taking  upon  himself  a  new  office,  which  the  act  renders  incom- 
patible with  the  office  in  question. 

Sir  W.  W.  FoUeitj  and  Jardine^  contrd, — The  dedsion  of  the  Lords  of  die 
Treasury  is  final ;  an  appeal  is  given  to  them  in  the  last  resort.  Their 
order,  by  section  66,  is  to  be  "  binding  on  all  parties."  They  have  come  to 
a  proper  decision,  which  this  Court,  even  if  it  had  jurisdiction,  would  be  un- 
willing to  disturb.  The  applicant,  when  common  clerk,  enjoyed  the  office 
of  clerk  to  the  justices  as  a  customary  appurtenance  to  his  principal  office. 
The  word  '*  office"  is  not  used  in  this  act  in  any  strict  legal  sense,  as  it 
demonstrated  by  the  words  with  which  it  is  associated  in  section  66,  '*  dis- 
tinguishing the  office,  place,  situation,  employment,  or  appointment,  in 
respect  whereof  the  same  (i.e.  emoluments)  shall  have  been  received."  Itii 
said,  that  no  compensation  is  to  be  given  to  any  party  unless  removed  from  ^ 
office  by  the  council,  or  unless  his  office  is  abolished  by  the  act.  But  the  . 
act  which  makes  one  part  of  Mr.  Trevors  former  office  incompatible  with 
the  other,  may,  so  far  as  regards  the  person  holding  them,  be  said  to  have  . 
removed  him  from  that  part  which  he  can  no  longer  hold.  He  held,  in  sub- 
stance, two  situations,  to  one  of  which  he  has  not  been  re-appointed  in  coo- 
sequence  of  the  act  itself.     He  is  therefore  entitled  to  compensation. 

Lord  Denman,  C.  J. — This  is  an  application  by  a  person  who  filled  the   j 
office  of  common  clerk  and  clerk  to  the  justices  of  the  borough  of  Bridge 
water,  for  a  mandamus  to  compel  the  town  council  to  execute  a  bond  for  the    , 
purpose  of  securing  to  him  the  compensation  awarded  by  the  Lords  of  the 

(a)  4  B.  fie  Ad.  863.  (b)  3  T.  R.  676. 
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Treasury  for  the  office  of  clerk  to  the  justices,  of  which  he  states  himself  to    King's  Bench. 

bive  been  deprived  by  the  operation  of  the  Municipal  Corporation  Act.    It        ^-•'v^^ 

ippears  to  me  quite  clear  that  we  ought  not  to  put  a  strict  legal  construction      ^'*»«  Kxno 

upon  the  word  "  office"  in  this  act.     The  question  is,  whether  Mr.  Trevor     Mayor  and 

l&as  been  deprived  of  a  beneficial  employment,  intended  by  this  act  to  be  ®^^J*""k*'?** 

made  the  subject  of  compensation.     The  statement  in  his  affidavit  is,  that  he  Bkxdobwatbb* 

was  common  clerk,  and  that,  by  virtue  of  such  office,  he  also  acted  as  clerk 

to  the  justices,  and  received  certain  fees  and  emoluments  for  so  acting. 

His  claim  to  compensation  for  the  loss  of  these  fees,  having  been  disallowed 

by  the  council,  was  referred  to  the  Lords  of  the  Treasury,  by  whom  it  was 

lustained,  and  an  order  for  the  satisfaction  of  it  made  upon  the  council.     I 

un  of  opinion  that  the  Lords  of  the  Treasury  had  jurisdiction  in  this  matter, 

■nd  that  their  order  ought  not  to  be  set  aside.     The  office  of  clerk  to  the 

jasdces,  although  appurtenant  to  the  office  of  common  clerk,  may  for  the 

purposes  of  this  question  be  considered  a  separate  office,  and  as  it  cannot 

now  be  held  together  with  the  new  one,  which  has  been  substituted  for  that 

of  common  clerk,  I  think  Mr.  Trevor  has,  by  the  operation  of  the  Municipal 

Act,  substantially,  within  the  meaning  of  the  legislature,  lost  an  office  for 

which  compensation  should  be  given  him.     I  do  not  mean  to  say  the  Lords 

of  the  Treasury  would  have  any  jurisdiction  to  award  compensation  to  a 

person  who  in  our  judgment  had  clearly  never  been  an  officer  of  the  borough ; 

Imt  I  think,  on  a  fair  and  reasonable  interpretation  of  the  term,  the  applicant 

in  thb  instance  was  such  an  officer. 

Williams,  J« — I  am  of  the  same  opinion.     We  are  not  to  construe  the 

vord  **  office"  in  its  strict  legal  sense.     The  66  th  section,  in  speaking  of  the 

node  in  which  compensation  is  to  be  claimed,  directs  the  claimant  to  set 

fcrth  the  amount  received  by  him  or  his  predecessors  during  the  period  of 

fire  years  before  the  passing  of  the  act,  on  account  of  the  fees  &c.,  in  respect 

ibereof  he  shall  claim  such  compensation,  distinguishing  the  "  office,  place, 

■toation,  employment,  or  appointment,  in  respect  whereof  the  same  shall 

Wve  been  received."    The  context  itself,  therefore,  seems  to  interpret  the 

lord  **  office,"  and  to  show  that  it  is  there  used  with  greater  latitude  of  sig- 

lificatioD  than  might  be  comprehended  by  the  strict  and  legal  definition  of 

k.    We  have  then  only  to  ascertain  whether,  upon  the  facts  of  this  case, 

Mr.  Trevor  has  by  the  corporation  act  been  deprived  of  any  perquisites  and 

CBMdoments  of  a  "  situation,  employment,  or  appointment"  formerly  enjoyed 

kyluiii.     On  this  point  there  can  be  no  doubt.     I  think,  therefore,  the 

Lords  of  the  Treasury  had  jurisdiction,  and  that  they  have  come  to  a  right 


CoLEKiDGE,  J. — It  seems  to  me  the  Attorney-General  was  quite  right  in 
resting  his  argument  on  the  ground  that  the  order  made  by  the  Lords  of  the 
Treasury  was  a  nullity ;  for  unless  a  nullity,  it  is  clear  from  the  language  of 
the  act  that  their  order  must  be  final.  I  should  be  unwilling  to  say  that  they 
could  in  any  case  give  themselves  jurisdiction ;  but  I  am  of  opinion  that 
Am  case  is  in  the  strictest  sense  within  the  66th  section  of  the  act.  Before 
the  act  passed,  Mr.  Trevor  was,  in  the  strictest  sense,  an  officer  of  the 
Woi^,  for  the  common  clerk  is  an  officer  named  in  the  borough  charter ; 
aid  it  is  dear  that  this  office  is  now  abolished,  and  that  he  has  been  ap- 
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King'i  Bench, 


The  Kino 

V. 

Mayor  and 
Burf^euesoftbe 

BoroQgh  of 
Brioobwatbr. 


pointed  to  a  new  ofBcc,  that  of  town  clerk,  of  a  totally  different  description. 
Suppose  he  had  not  been  appointed  to  any  new  office  at  all,  would  he  not  be 
entitled  to  compensation  ?  What  would  be  the  measure  of  that  compen- 
sation ?  He  would  have  a  right  to  say  that  he  had  been  common  clerk,  and 
had  received  the  fees  of  that  office ;  and  also  that,  by  the  usage  of  the 
borough  during  all  his  time  and  that  of  his  predecessors,  he  had  discharged 
certain  duties  for  which  he  received  certain  other  fees.  Under  these  circum- 
stances, without  doubt,  he  would  have  been  entitled  to  compensation  for  the 
whole  aggregate  amount  of  these  fees.  But  he  has  been  appointed  town 
clerk.  His  compensation,  therefore,  is  limited  to  those  fees  only  which  he 
derived  from  the  subordinate  situation  which  he  has  now  lost,  and  which  by 
the  custom  of  the  borough  was  incidental  to  his  principal  office  of  common 
clerk.  I  think,  therefore,  that  he  has,  in  the  proper  sense  of  the  term,  lost 
an  office  within  the  contemplation  of  this  act,  and  I  quite  agree  with  the 
rest  of  the  Court,  that  the  term  is  not  used  in  the  strict  sense  given  to  it  in 
our  law  books.  It  appears  manifestly  from  the  words  of  the  section  read 
by  my  brother  Williams,  that  the  term  is  used  in  the  more  liberal,  general, 
and  popular  sense,  comprising  any  fixed  appointment  in  a  borough,  having 
certain  duties  attached  to  it,  for  the  performance  of  which  certain  fees  are 
to  arise.  Either  way,  as  it  appears  to  me,  this  order  of  the  Lords  of  the 
Treasury  must  be  sustained. 

Rule  absolute  for  a  mandamus. 


} 
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The  King  v.  The  Mayor  and  Commonalty  of  the  City  of 

York. 

January  31. 

Before  the  pats- 
ingofi?  O.  S, 
the  freeaieu  of 
Uie  city  of  York, 
who  wei  e  occu- 
fivn  of  houtes  in 
Jlrail  Ifmrd,  were 
■entiUed  to  right 
4>f  $tnj  over 
certain  lands  of 
which  penons 
named  in  the 
act  were  seued  in 
liee.    By  that  act, 
which  extin- 
gui»hed  the  right 
of  stray,  commis- 
sioners were  ap. 
pointed  to  allot, 
and  did  allot 
to  the  mayor  and 
commonalty  such 
parcels  of  the 

lands  as  should  be  a  compensation  for  lliose  rights,  to  be  held  by  them,  free  of  all  manoriul  rights,  to  be 
enjoyed  by  the  said  freemen  exclusively  in  the  SHme  manner  as  the  nght  of  stray.  At  a  court  of  tlie 
lord  mayor  and  aldermen  held  annually,  pHSture>mastcr9  are  appointed  to  regulate  the  enjoyment  of  tlie 
rights  of  stray,  direct  repairs  of  fences  &c.,  aud  appoint  Uie  herdsmMO.  llie  pasiure-oiasters  are  under  the 
superintendance  of  the  wardens,  of  whom  the  lord  mayor  is  always  one,  the  utlier  three  being  aldermen. 
The  wardens  are  themselves  under  the  general  control  of  a  court,  formed  of  the  lord  niaTor,  aldermen, 
existing,  and  ex>sheriffs.  Tlie  heidsman's  wages  aud  other  expenses  are  defrayed  by  an  annual  sum  paid 
by  the  freemen  for  each  head  of  cattle.  Tlie  pasture-masters  render  yearly  accouuts  to  tlie  wardens,  the 
balance  of  which  is  always  carried  forward  to  the  succeeding  year.  NeiUier  the  wtrdens  nor  the  mayor 
and  commonalty  derive  any  benefit  from  or  on  account  of  the  stray.  Subsequently  to  tlie  act, the  wardens 
and  pasture- masters  let  portions  of  tlie  allotment,  and  with  part  uf  sums  received  purchased  five  acres  of 
land,  which  was  couveyed  to  them  and  their  heirs  in  trust  for  the  freemen.  Thb  land  b  enjoyed  as  the 
other  z—HMt  that  the  mayor  and  commonalty  were  rateable  to  the  poor  in  respect  of  the  lands  allotted, 
but  Dot  of  the  five  acres  vested  in  the  wardens  aud  pasiurc-masters. 


C\^  appeal  against  a  poor*s  rate  for  the  township  of  Heworth^  in  the  North 

Riding  of  die  county  of  York,  whereby  the  appellants  were  assessed  in 

the  following  terms :  — 

Rental.        AssetsmeoL 
"  The  Mayor  and  Commonalty  of  the  city  of 

York,  Monk  IVard  Stray* 

At  the  trial  at  the  Epiphany  Sessions,  1835,  the  Court  confirmed  the  rate, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  lands  called  Monk  Ward  Stray  consist  of  131  acres  and  38  perches  of 
land,  situate  near  the  city  of  York,  and  in  the  township  of  Heworth.  Before 
the  passing  of  an  act  of  parliament  in  1817,  (the  57  Geo.  3,)  the  freemen  of 
the  city  of  York,  who  were  occupiers  of  houses  witliin  a  certain  division  or 
ward  of  the  said  city  called  Monk  Ward,  were,  together  with  certain  other 
persons,  entitled  to  a  common  of  pasture  and  right  of  stray  or  average,  and 
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kid  iauDeiiioridly  used  and  employed  the  same  in  and  over  a  certain  parcel    King't  Bench. 
tignmod  called  Heworth  Moor^  of  which  G.  A,  T.,  Esq.,  lord  of  the  manor        ^<^v^ 
•f  ffnporfi,  was  then  seised  in  fee ;  and  also  in  and  over  a  certain  other  farm  ^^° 

•r  piece  of  land  called  Heworth  Grange,  of  which  the  King  was  then  seised  Mayor  and 
■  fee;  and  also  in  and  over  certain  closes  and  otiier  parcels  of  ground  Commonaliyof 
oiled  Hail  Fields,  the  Groves,  Turnstile  Close,  and  Margery  Close,  of  which  York. 
£.  P.,  Esq.  and  others  were  then  seised  in  fee.  By  the  said  act,  commis- 
■oners  were  appointed  and  authorized  to  settle  the  value  of  the  right  of 
stray  and  average,  and  to  award,  assign,  set  over,  and  allot  (amongst  others) 
Id  the  mayor  and  commonalty,  so  much  and  such  parts  of  the  parcels  of 
grounds  respectively  as  should  be  a  compensation  and  satisfaction  for  the 
rights  of  stray  and  average  of  the  freemen  ;  and  from  and  after  the  execu- 
tioo  of  the  award  of  the  said  commissioners,  the  right  of  stray  and  average 
ihonld  cease  and  be  for  ever  extinguished,  and  the  said  part  or  parts  so  to 
be  awarded,  assigned,  allotted,  and  set  out  to  the  mayor  and  commonalty, 
ihoold  be  thereafter  held  by  them,  exclusively  of  any  manorial  rights  or 
iotereats  whatsoever  oiG,  A,  7*.  and  the  other  owners  and  proprietors  before 
Hientioned,  to  be  exclusively  enjoyed  by  such  freemen  of  the  city  residing  in 
Momk  Ward  as  aforesaid,  as  for  the  time  being  would  have  been  entitled  to 
right  of  common,  stray  or  average,  in  and  over  the  several  parcels  of  land, 
in  case  the  act  had  not  been  passed,  and  for  such  and  the  like  cattle,  and 
under  such  and  the  like  regulations  and  restrictions  as  such  freemen  re- 
spectively did  or  were  entitled  to  enjoy  the  same.  By  another  act  of  par- 
liament, passed  in  the  following  year,  1818,  (the  58  Geo,  3,)  the  commis- 
sioners were  further  authorized  and  required  to  lay  out  and  apply  certain 
surplus  monies  arising  from  the  exoneration  of  the  several  parcels  of  land, 
the  subject  of  the  inclosure,  from  the  right  of  common,  stray  or  average,  to 
the  purcliase  of  a  further  allotment  to  the  mayor  and  commonalty,  to  be  for 
ever  exclusively  enjoyed  by  such  freemen  as  aforesaid,  in  the  same  manner 
as  their  previous  rights  of  stray  or  average  had  been  held  and  enjoyed. 
The  commissioners  by  their  award,  bearing  date  16th  day  oi  January^  182^, 
and  duly  made  and  published  in  pursuance  of  the  said  acts,  did  award  and 
allot  unto  the  mayor  and  commonalty,  to  be  exclusively  enjoyed  by  such 
freemen  of  the  city  residing  in  Monk  Ward  as  aforesaid,  as  for  the  time  being 
would  have  been  entitled  to  right  of  common,  stray  or  average,  in  and  over 
the  several  parcels  of  grounds  by  the  acts  intended  to  be  allotted,  in  case  the 
same  had  not  been  passed,  and  for  such  and  the  like  cattle,  and  under  such 
and  the  like  regulations  and  restrictions  as  such  freemen  respectively  did  or 
were  entitled  to  enjoy  the  same,  the  following  allotments,  viz. : — 

A.  R.     p. 

An  allotment  from  the  common,  containing 68  3     0 

Another  ditto 18  0  18 

Another  ditto         31  0     0 

As  purchasers  from  the  devisees  of  Thomas  JVithers.      .     .       8  1  20 

126     0  38 


The  city  of  York  is  divided  into  four  wards,  of  which  Monk  Ward  is  one. 
The  freemen  of  each  of  the  other  wards  respectively  have  rights  of  common 


i 
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King'i  Bendh    ^^  ^^^7  ^^^  average  over  certain  other  several  parceb  of  land,  situate  near 
v^*'/^/        the  said  several  wards  respectively,  in  the  same  manner  as  the  freemen  of 
TIm  Kiwo      Monk  Ward  had  and  have  over  the  lands  in  question.     By  the  ancient  and 
Mayor  sod      immemorial  custom  of  the  city  of  York^  a  wardmote  court   of  the  lord 
Gomnonalty  of  mayor  and  aldermen  is  held  annually «  at  which  court  four  officers  are 
the  City  of     appointed  for  each  ward,  who  are  called  pasture-masters,  and  who  adopt 
and  enforce  the  necessary  restrictions  and  regulations  under  which  the 
freemen  of  the  several  wards  exercise  their  respective  rights  of  stray  and 
average.     The  pasture-masters  perform  the  duties  of  their  oflSce  with  the 
assistance  and  under  the  superintendance  of  certain  other  officers  called 
wardens.     The  lord  mayor  and  aldermen  are  ex  cfficio  wardens  of  the  wards, 
and  the  custom  is,  for  three  of  the  aldermen  to  act  as  wardens  of  each  of 
the  said  wards  severally,  the  lord  mayor  heing,  during  the  year  of  bis 
mayoralty,  a  warden  of  all  the  wards.     In  matters  of  more  tlian  ordinary 
importance,  relating  to  the  several  rights  of  stray,  reference  is  made  hy  the 
several  wardens  to  the  select  body  of  the  corporation  caUed  the  upper 
house,  and  consisting  of  the  lord  mayor,  aldermen,  sheriffs,  and  those  who 
have  been  sheriffs,  who  possess  a  general  control  over  the  wardens  and 
pasture-masters  with  respect  to  the  several  rights  of  stray.     Pasture-masters 
have  acoordingly  been  annually  appointed  for  Monk  Ward  since  the  passing 
of  the  acts  of  parliament,  in  the  same  manner  as  before,  who,  together  with 
the  wardens  of  Monk  fVard,  have,  both  before  and  since  the  acts  and  in- 
dosure,  appointed  a  person  to  be  herdsman.     The  pasture-masters  direct  all 
the  repairs  of  gates,  fences,  bridges,  and  the  like.     The  herdsman's  duties 
are  to  look  afler  the  cattle  of  the  freemen,  impound  any  found  trespassing 
or  depasturing,  contrary  to  the  regulations  and  restrictions  adopted  by  the 
pasture-masters,  and  to  prevent  cattle  straying,  and  the  like.     The  herds- 
man resides  on  the  lands,  in  a  cottage  built  for  him  thereon  by  the  pasture- 
masters,  and  for  which  the  herdsman,  in  all  assessments  previously  to  the 
one  in  question,  has  been  assessed  to  the  poor-rates ;  but  these  assessments 
have  invariably  been  paid  by  the  pasture-masters  for  the  time  being.    The 
wages  of  the  herdsman,  and  all  other  necessary  expenses  attendant  upon  die 
care  and  management  of  the  Monk  Ward  Stray,  were  before,  and  are  since 
the  passing  of  the  acts  of  parliament  and  the  inclosure,  defrayed  by  means 
of  an  annual  sum,  paid  by  such  freemen  of  the  ward  as  aforesaid,  for  each 
head  of  cattle  depastured ;  the  amount  of  the  sum  so  paid  has  always  been 
from  time  to  time  fixed  by  the  said  pasture-masters,  and  paid  to  Uiem  by 
the  freemen.     That  sum  has  varied,  according  to  the  amount  of  the  annnai 
expenses,  from  Is.  to  I5s,  for  each  head  of  cattle  per  annum,  but  during  the 
year  1834,  and  for  the  six  or  seven  years  preceding,  10^.  only  has  been  paid 
annually  for  each  head  of  cattle  turned  upon  Monk   Ward  Stray  by  the 
freemen  to  the  pasture-masters.     The  said   pasture-masters   have  always 
rendered  every  year  an  account  of  their   receipts  and   disbursements  in 
respect  of  the  Monk  Ward  Stray  to  the  wardens  of  the  ward,  by  whom  such 
accounts  have  been  regularly  audited.     The  wardens  themselves  do  not 
either  receive  or  pay  any  money  whatsoever  on  account  of  the  Monk  Ward 
Stray,  nor  turn  any  cattle  thereon,  nor  derive  any  benefit  whatsoever  there- 
from, nor  do  the  mayor  and  commonalty  of  the  city  of  York  receive  any 
money  whatsoever  on  account  of  the  Stray,  nor  turn  any  cattle  thereon,  nor 
derive  any  profit  or  benefit  whatsoever  therefrom  in  their  corporate  capacity. 
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Bor  in  any  other  manner,  except  as  any  of  tliem  may  be  entitled  as  such    King*s  BenOt* 
fieemen  of  Monk  Ward  as  aforesaid.     During  several  years  subsequently  to        w^^^w 
ibe  passing  of  the  acts  and  the  inclosure  of  the  allotted  lands  called  Monk      '^^  ^'"^ 
Ward  Strait  l^gc  expenses  were  incurred  by  the  pasture-masters  in  the      Mayor  and 
aeeessary  annual  expenses  of  maintaining  and  improving  the  same  for  the  Commonalty  of 
odusiTe  enjojrment  of  the  freemen  ;  and  for  the  purpose  of  raising  funds         Yomi 
icqoisite  for  such  expenses,  without  imposing  heavy  burdens  on  the  freemen, 
tbe  wardens  and  pasture-masters  did  from  time  to  time  lease  certain  portions 
of  the  allotted  lands  to  different  persons  for  short  terms  of  years,  at  adequate 
Roti  reserved  to  them  the  wardens  and  pasture-masters ;  but  no  such  leases 
lave  existed  since  1829,  the  rents  so  reserved  and  received  during  the 
existence  of  the  leases  amounting  in  the  whole  to  at  least  the  sum  of  2000/. ; 
and  all  other  monies  received  by  the  pasture-masters  on  account  of  the 
Monk  Ward  Stray  have  been  laid  out  in  the  necessary  annual  expenses  of 
Wiinfaining  and  improving  the  Monk  Ward  Stray ^  except  that  in  the  year 
1826,  the  pasture-masters  having  a  balance  in  hand  exceeding  1000/.,  which 
U  not  seem  to  be  then  wanted  for  those  purposes,  the  sum  of  498/.,  part 
^  it,  was  laid  out  in  the  purchase  of  about  five  acres  of  old  inclosed  land 
belon^ng  to  Mr.  Peter  Theakstoncj  and  lying   contiguous   to  Monk  Ward 
Stray,  in  the  township,  which  five  acres  were  accordingly  conveyed  by  inden- 
tures of  lease  and  release,  dated  the  27th  and  28th  September,  1826,  to  the 
indiTiduals  who  were  at  that  time  wardens  and  pasture-masters  of  Monk 
Ward,  and  to  their  heirs,  as  trustees  for  the  freemen,  and  for  their  exclusive 
enjojrment ;  and  the  said  five  acres  were  accordingly  added  to,  and  now  form 
part  of  Monk  Ward  Stray,  and  are  enjoyed  by  the  freemen  in  the  same 
manner  as  the  rest ;  and  also  the  sum  of  279/.,  other  part  of  the  balance,  was 
expended  in  building  a  cottage  for  the  herdsman,  and  in  erecting  a  penfold 
upon  and  for  the  purpose  of  the  said  Monk  Ward  Stray,     Before  the  acts  of 
parUament  and  inclosure,  neither  the  mayor  and  commonalty,  nor  the  pas- 
ture-masters or  wardens,  nor  the  freemen  of  Monk  Ward  Stray,  nor  any 
other  persons,  were  ever  rated  to  the  poor  in  respect  of  the  common  of  pas- 
ture and  rights  of  stray  or  average  over  the  lands,  the  subject  of  the  acts 
and  inclosure;    nor  were  such  parts  as  formed  the  open  and  uninclosed 
common  called  Hevsorth  Moors,  from  which  the  said  117  acres,  three  roods 
and  eighteen  perches  were  allotted  to  the  corporation,  and  now  forming  part 
of  Monk  Ward  Stray,  ever  the  subject  of  rate,  but  the  allotment  of  eight 
acres,  one  rood,  and  twenty  perches  to  the  mayor  and  commonalty,  as  pur- 
chasers from  the  devisees  of  Thomas  Withers,  was  rated  and  paid  rates  to 
Heworth  township  previously  to  the  purchase  and  allotment.     Since  the  acts 
and  inclosure  and  allotment,  no  rate  has  ever  been  paid  to  the  township  in 
respect  of  Monk  Ward  Stray,  by  either  the  mayor  and  commonalty,  or  the 
wardens,  or  the  pasture-masters,  or  the  freemen  of  Monk  Ward,  but  during 
the  continuance  of  the  leases  above-mentioned,  the  lessees  or  occupiers 
thereunder  for  the  time  being  were  assessed  towards  the  relief  of  the  poor  in 
Heworth  township,  the  rates  in  respect  thereof  being  always  paid  by  the  pas- 
ture-masters, and  also  the  five  acres  purchased  of  Peter  Theakstone,  as  above- 
mentioned,  were,  previously  to  the  purchase,  rated  and  paid  rates  to  Heworth 
township.     The  freemen  of  the  city  of  York,  who  are  occupiers  of  houses 
within  Monk  Ward,  have  since  the  acts  and  inclosure  had,  iti  the  manner  above- 
mentioned,  the  exclusive  enjoyment  of  the  lands  in  question  so  allotted  and 
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King*t  Bench,  purchased  as  aforesaid,  called  Monk  Ward  Stray,  subject  to  the  same  restric- 

v^/^/  tions  and  regulations  under  which  they  previously  exercised  and  enjoyed 

The  Kmo  their  rights  of  stray  or  average,  so  far  as  the  same  restrictions  and  regu- 

Mayor  and  lotions  were  not  rendered  inapplicable  by  the  indosure,  and  in  the  exercise 

CommoDaUy  of  and  enjoyment  of  the  rights,  the  freemen  did,  during  the  year  1 834,  turn 

^'^YoiS  ^      "P*^"  ^®  ^^*  '^^'^  ^^''^y  ^^®^'  *^'^®  ^  ^^^  number  of  200  head.    In 
auditing  the  accounts  of  the  pasture-masters  by  the  wardens,  the  balance 

has  generally  been  in  their  favour,  though  in  two  or  three  years,  on  account 
of  the  extraordinary  expenses,  the  balance  has  been  against  them ;  but  in 
either  case  the  balance  has  always  been  carried  forward  to  the  account  of  the 
succeeding  year.  The  ordinary  expense  of  the  care  and  management  of 
Monk  Ward  Stray  does  not  however  at  present  exceed  501.  a-year.  The 
lands  adjoining  Afonk  Ward  Stray,  and  before  the  inclosure  forming  part  of 
Heworth  Moor,  have  since  their  inclosure  let  at  rates  varyii^  from  S/.  to  5/. 
an  acre,  as  the  same  are  remote  from  or  near  to  the  city  of  York ;  and  the 
131  acres  28  perches  of  land,  comprised  in  Monk  IVard  Stray,  are  as  pas- 
ture-land worth  to  let  by  the  year  from  27«.  to  3/.  an  acre,  and  would,  in 
their  present  condition,  let  for  an  entire  rent  of  at  least  250/.  by  the  year ; 
but  the  right  of  common  of  pasture,  and  right  of  stray  or  average,  exercised  by 
the  freemen  over  Monk  Stray,  by  turning  on  yearly  about  200  head  of  cattle, 
IS  worth,  for  every  head  of  cattle,  to  each  freeman  turning  upon  the  same, 
at  least  2/.  by  the  year.  The  questions  to  be  submitted  to  the  Court  of 
King's  Bench  are,  first,  whether,  under  the  circumstances  above  stated,  there 
is  such  a  beneficial  occupation  of  the  lands  called  Monk  Ward  Stray,  or  any 
part  thereof  in  the  mayor  and  commonalty  of  the  city  of  York^  as  to  render 
them  liable  to  the  rate ;  secondly,  if  there  be  such  a  beneficial  occupation  in 
the  mayor  and  commonalty,  in  what  amount  ought  they  to  be  rated  ?  lliis 
case  was  argued  in  Michaelmas  Term  last  (a). 

Cressweil  and  Alexander,  in  support  of  the  order  of  sessions. — ^The  fee 
simple  of  these  lands  is  vested  by  the  act  of  parliament  in  the  mayor  and 
commonalty,  and  they  occupy  the  lands  by  the  freemen  of  Monk  Ward. 
Both  the  warden  and  the  pasture-masters  are  the  appointed  servants  of  the 
corporation,  and  all  their  acts  are  the  acts  of  the  corporation.  The  exclusive 
right  which  the  freemen  of  Monk  Ward  enjoy,  is  not  a  right  to  the  soil,  but 
is  nothing  more  than  a  mere  right  of  common,  of  which  they  could  not 
be  enfeoffed,  as  it  does  not  lie  in  livery.  It  is  liable  to  various  restric- 
tions from  the  corporation.  It  is  therefore  clear  that  the  freemen  are 
not  rateable.  This  case  is  not  distinguishable  from  Rex  v.  Tewkesbury  (b), 
Rex  V.  Sudbury  (c),  Rex  v.  Churchill  (d).  As  to  the  case  of  Rex  v.  Watson  (e), 
the  facts  of  that  case  differ  from  those  found  here,  and  Bayley,  J.  ex- 
presses his  disapproval  of  the  principle  there  laid  down  when  giving  judg- 
ment in  Rex  v.  Sudbury  (c).  The  corporation  are  also  beneficial  occupiers. 
The  money  collected  is  paid  to  their  officers,  the  pasture-masters,  who  have 
no  power  to  dispose  of  it,  since  their  accounts  are  audited  by  the  wardens, 
'  and  the  wardens  are  subject  to  the  control  of  the  select  body  of  the  corpo- 

(a)  Before  Lord  Denman,  C.  J.,  PaiUson,  (e)  1  B.  &  C.  389. 
J.,  WiUianu,  J.,  and  Coleridge,  J.  (d)  4  B.  &  C.  750. 

(b)  13£ait,  155.  (e)  5  East,  480. 
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ration.     It  does  not  appear  that  the  corporation  are  bound  to  apply  the    Klng*t  BeneK 
money  so  received  to  tlie  advantage  of  Monk  Ward.    However,  if  ihey  are,        ^^^^^ 
the  case  still  falls  within  the  principle  o£ Rex  v.  Tewkesbury  (a).     It  is  more  ^^^  '^^ 

reasonable  also  to  rate  the  corporation,  because  of  the  difficulty,  amounting      Mayor  and 
almost  to  an  impossibility,  to  rate  the  commoners,  some  of  whom  turn  in  Commoiialty  of 
their  cattle  for  a  month  or  a  week  only.  Yobk. 

BHtif  contrit, — It  is  doubtful  whether  the  appellants  are  the  actual  oc- 
cupiers ;  but  if  they  be,  their  occupation  is  clearly  not  beneficial.     As  to 
the  actual  occupation,  the  land  is  not  all  in  the  same  predicament.     To 
prove  them  occupiers  of  the  five  acres  purchased  of  2'heaksione,  no  argu- 
ment is  suggested  that  is  not  equally  applicable  to  the  126  acres ;  but  the 
argument  most  insisted  on  for  the  126,  viz.  the  title  being  in  the  corporation, 
has  no  application  to  the  five  acres ;  but,  on  the  contrary,  is  as  good  to 
prove  the  trustees  occupiers  of  the  five  acres  as  the  corporation  occupiers  of 
the  126.     All  the  other  arguments  and  circumstances  to  prove  an  occupation 
are  insuflScient  apart  from.the  title,  because  they  all  existed  in  the  same  force 
as  to  the  126  acres  in  1816,  when  the  corporation  must  be  admitted  to  have 
had  neither  title  nor  occupation.     These  five  acres,  therefore,  at  all  events 
should  be  struck  out  of  the  rate.     As  to  the  actual  occupation  of  the  126 
acres,  the  acts  of  parliament  and  the  award  may  have  made  the  freemen 
householders  of  Monk  Ward,  tenants  in  common  from  year  to  year  of  the 
sole  and  separate  pasture,   which   is  an   occupation ;   Rex  v.   Watson  (6). 
The  judgment  in  Rex  v.  Churchill  (c)  turned  upon  the  burgesses  and  house- 
holders having  only  a  right  of  common  and  not  a  sole  and  separate  pasture, 
which  they,  not  having  succession,  could  not  by  the  common  law  have  pre- 
scribed for.    That  difficulty  does  not  exist  here,  for  an  express  statute  has 
given  the  (brmer  commoners  the  exclusive  enjoyment  of  the  pasture,  extin- 
gnishing  the  rights  of  all  others.     As  to  the  beneficial  occupation,  the  rule 
to  be  collected  from  all  the  cases  seems  to  be  this : — that  where  the  occupier 
aecnally  receives  the  profits,  either  for  his  own  use  or  the  private  use  of 
others,  though  he  have  no  interest  in  them  himself,  he  is  rateable,  as  in  Rex 
V.  Ttwkttlmry  {a\  Rex  v.  Sudbury  (d).  Rex  v.  Agar{e),  Rex  v.  St.  Giles^ 
York  {/)•     But  no  occupier  is  rateable  who  does  not  actually  receive  the 
profits  himself,  and  to  an  extent  exceeding  the  expenses  of  care  and  manage- 
menl,  as  if  there  be  no  profits ;  Rex  v.  Bedworih  (g) ;  or  if  the  benefit  or 
profits  be  immediately  enjoyed  by  others ;  Rex  v.  Waldow  (A),  Rex  v.  Wood' 
!(i).  Rex  V.  Si.  Luket(Jc),  Rex  v.  Si.  Bartholomew  the  Leu  (/) ;    which 
depend  neither  upon  the  ground  of  charity,  for  even  alms-folk  are  not 
tberefinre  exempt  from  rates ;  Rex  v.  Munday  (m).  Rex  v.  Green  (a) ;  nor 
apon  the  appropriation  of  the  profits  to  any  public  purpose,  which  must  be 
by  act  of  parliaroeot,  and  for  all  subjects  generally,  in  order  to  create  an 
esbemptioo ;  Rex  v.  Sailers  Load  Skace  Navigation (o).  Rex  v.  Liverpool (p). 

(•)  13  East,  155.  (t)  5  T.  R.  79. 

(ft)  6  East,  480.  (k)  2  Burr.  1053 ;  1  W.  Bla.  249. 

(c)  4  B.  &  C.  750.  (/)  4  Barr.2435. 

(ii>  1  B.  &  C.  389.  (m)  1  East,  584. 

(•)  14  East,  256.  (n)  9  B.  &  C.  203. 

(/)  3  B  &  Ad.  473.  (o)  4  T.  R.  730. 

ig)  8  East.  887.  (p)  7  B.  &  C.  61. 

{k)  Cald.  358. 
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ITti^'j  Bendu    In  these  cases  also  the  occupiers  had  some  benefit  from  the  tenements,  for 

^^^^^       their  servants  resided  there ;  but  this  being  only  for  care  and  management, 

The  Kino      Jqcs  not  form  the  subject  of  rating ;  Rtx  v.  JoddrtU  (a),  and  the  cases  there 

Mayor  and     ^^-     '^^  ^cXa  found  by  the  sessions  bring  the  present  case  fully  within 

ComiDooalty  of  this  rule.      It  is  expressly  found  that  the  corporation  derive  no  benefit 
the  Citj  of     whatever  from  these  lands.     The  special  facts  stated  are  to  be  qualified  by 
this  finding.     But  those  special  facts,  even  independently,  are  no  evidence  of 
a  beneficial  occupation.     It  can  never  be  held  that  the  enjoyment  of  these 
freemen  is  the  enjo3rment  of  the  corporation.     The  corporation  is  not  seised 
to  its  own  use.     It  can  neither  put  cattle  on  the  land,  nor  authorize  others  to 
do  so ;  as  in  Rex  v.  Sudbury  (6)  and  Rex  v.  TaDkeBburyic),     All  freemen  are 
not  commoners,  but  only  a  portion,  who  are  householders  in  a  particular 
ward.    These  individuals  are  not  the  body  corporate,  nor  do  they  hold  or 
enjoy  by  its  permission,  or  in  its  name  and  stead,  but  by  a  paramount  right, 
and  exclusive  of  the  body  corporate  as  well  as  all  others.     If  the  corporation 
be  seised  of  any  lands  for  a  charitable  use,  as  in  Rex  v.  St,  Luke* 9  {d),  it 
could  have  been  said  with  more  reason,  that  the  enjo3rment  by  the  charitable 
objects  is  the  enjoyment  by  the  corporation.     The  head-money  or  annual 
payment  to  the  pasture-masters  is  not  agistment  money,  nor  the  hire  and 
price  for  enjoyment,  but  is  in  its  origin  and  character  a  corporate  regulation 
for  the  more  convenient  enjoyment  of  the  freemen,  and  depends  for  its 
authority  on  the  custom  only,  not  on  any  proprietary  title  or  occupation  of 
the  corporation.     The  powers  also  and  duties  of  the  pasture-masters  and 
other  officers  rest  upon  the  same  foundation,  for  the  same  payments  are 
made  and  powers  exercised  through  the  other  wards  of  Ynrk^  where  there 
appears  no  question  of  title  or  occupation ;  the  same  are  still  made  and 
exercised  over  the  five  acres,  where  it  does  appear  there  can  be  no  title ; 
and  the  same  were  formerly  held  and  exercised  over  the  1:^6  acres,  in  which 
it  appears  that  till  1817  the  corporation  could  have  had  neither  title  nor 
occupation.     The  annual  payments,  therefore,  are  no  return  of  profits  from 
the  lands,  but  a  customary  collection  in  advance  to  defray  the  costs  of  care 
and  management,  which  they  neither  can  by  law  nor  do  in  fact  exceed ;  and, 
consequently,  are  by  their  nature  and  amoun*t  exempt  from  rates.     With 
regard  to  the  balance  in  hand  in    1826,  arising  from  leases  then  g^ranted, 
during  their  continuance  there  was  of  course  a  beneficial  occupation  in  some- 
body, and  then  rates  were  paid ;  but  that  balance  has  been  all  expended, 
and  all,  with  the  exception  of  the  purchase  of  the  five  acres,  in  the  necessary 
care  and  management ;  and  as  the  leases  expired  in  1829,  those  circum- 
stances can  have  no  effect  to  prove  a  beneficial  occupation  of  the  corpo- 
ration in  1834  ;  for  both  the  leases  and  the  purchase  were  unauthorized  acts 
uncommanded  by  the  corporation,  unwarranted  by  the  custom,  unsanctioned 
by  the  statutes  of  allotment,  and  can  never  be  repeated.     In  Rex  v.  St. 
Giles,  York  (e),  the  balance  was  still  accumulating,  and  accrued  by  acts  within 
the  power  of  the  trustees  to  do.     As  to  the  balance  of  50/.  now  in  hand, 
even  if  this  were  the  clear  profits,  the  rate  must  at  least  be  reduced  to  that 
amount.     But  this  balance  is  of  the  same  nature  as  the  annual  payments 
from  which  it  accrued.     A  balance  must  be  taken  communUms  annis;   Rex 

(a)  1  B.  &  Ad.  403.  (d)  2  Burr.  1053 ;  1  \V.  Bla,  249. 

(6)  1  B.  &  C.  389.  («)  3  B.  &  Ad.  573. 

(c)  13  East,  155. 
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r.  Hull  Dock  Company  (a).     It  is  not  every  year  against  the  corporation,  but    King's  Bench, 

(onaetimes  in  their  favour,  and  in  either  case  is  carried  forward  to  the  next        wnrw 

fear's  account,  and  expended  for  care  and  management.     If  there  continue      '^^  ^'^^ 

u>  be  a  surplus,  the  head-money  will,  by  the  custom,  be  reduced.     In  the      Mayor  and 

Instance  of  houses,  there  must  be  always  a  balance  accumulating  a  fund  for  Commonalty  of 

renewal;  but  that  fund  is  not  rateable ;  Rex  ▼.  Joddrell  {h).     The  present  is      ^y^jj^J,**^ 

like  an  attempt  to  rate  the  lord  of  a  manor  for  the  rights  of  common  in  his 

customary  tenants  over  his  waste ;  whereas  a  deduction  equal  to  that  burthen 

ought  to  be  made  from  his  rate ;  Kempe  v.  Spence  (c) ;  and  where  the  rights 

of  others  over  an  occupier's  land  eat  up  the  whole  benefit,  he  is  not  rateable 

at  all ;  Lord  Bute  v.  Grindall  {d).    Here  it  is  found  that  the  land  would  let 

for  250/.  a  year,  but  that  the  rights  of  common  are  worth  400/.  a  year. 

Every  thing  in  the  case  negatives  the  existence  of  any  possible  benefit  over 

and  above  the  rights  of  the  commoners.      The  rule  for  ascertaining  the 

rateable  amount  where  the  owner  is  occupier,  is  to  inquire  what  a  tenant 

would  give  to  occupy  in  the  same  manner, and  subject  to  the  same  burthens; 

Rex  ▼.  Lower  Miiton  (e)  and  that  class  of  cases.     Suppose  the  corporation 

were  to  demise  this  land,  what  rent  could  a  tenant  be  found  to  give  ?    The 

householders  of  Monk  Ward  would  still  have  their  rights  of  common,  and 

the  tenant  would  perhaps  not  get  their  head-money,  for  that  is  due  only  by 

the  custom  of  the  corporation,  and  the  custom  is  not  demisable ;  but  even  if 

be  did  get  those  payments,  he  could  only  claim  them  to  the  amount  of  the 

necessary  expenses  of  care  and  management,  for  the  custom  extends  no 

further.     The  only  profits  of  this  land  are  the  pasture ;  of  that  pasture  the 

oomrooners  have  the  exclusive  enjoyment  by  the  statute ;  subject  to  that 

enjoyment,  what  rent  could  the  corporation  get  for  this  land  from  a  tenant  ? 

Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.  now  delivered  the  judgment  of  the  Court  as  follows. 
— From  the  statement  of  the  case,  it  appears  in  substance,  that  before  the 
passing  of  an  act  of  parliament  in  1 817,  (57  Geo.  3,)  the  freemen  of  the  city 
of  Yorkf  who  were  occupiers  of  houses  in  one  of  the  wards  called  Monk 
Wurd^  were  entitled  to  the  right  o^  stray  and  average  over  a  parcel  of  ground 
called  Hewortk  Moor^  and  some  other  parcels  of  ground,  of  which  certain 
peraoos  in  the  said  act  named  were  seised  in  fee,  and  by  the  said  act  com- 
fluasioners  were  empowered  to  extinguish  the  said  right  of  stray  and  average, 
and  to  assign  in  lieu  thereof  a  parcel  of  land  to  the  mayor  and  commonalty 
of  the  city  of  York^  free  of  all  manorial  rights,  to  be  exclusively  enjoyed  by 
sodi  freemen  of  the  said  city  as  were  before  entitled  to  such,  the  right  of 
siray  and  average  before  mentioned,  and  in  the  same  manner  as  the  said 
light  of  stray  and  average  was  enjoyed.  The  said  commissioners,  by  their 
award,  bearing  date  the  16th  January ^  1 822,  did  accordingly  set  out  to  the  said 
mayor  and  commonalty  117  acres,  3  roods,  and  20  perches,  which,  together 
widi  8  acres,  1  rood,  and  20  perches,  and  5  acres,  (which  fall  under  a  dif- 
ferent consideration  from  the  rest,)  amounting  to  131  acres  and  28  perches 
of  land,  form  the  subject  of  the  present  rate.  These  lands,  it  is  stated,  are 
worth  250/.  a  year  to  let ;  but  in  the  exercise  of  the  said  right  of  stray  and 


(a)  5  M.  &  S.  394.  (d)  1  T.  K.  338. 

"MB.&Ad.403.  (e)9B.  ficC.  810. 

3  W.  Bhu  1344. 


CO 


140  TERM  REPORTS  in  the  KING'S  BENCH. 

Ulti^i  htmk*   ftirerige  by  the  Mid  freeroeo,  ftOO  head  of  cattle  are  jrearly  turned  oo  the  said 
^^^^        lamb,  and  the  right  in  respect  of  each  head  of  cattle  is  worth  2/.  a  year.    It 
'^  2^'^       most  be  obserred  therefore  in  passing,  that  there  exists  in  this  case  property 
Mayor  ssd     clearly  rateable  in  iu  natnre,  although  it  may  still  turn  out  upon  the  further 
^'^SITf'k^*'  examination  of  the  case,  either  that  no  person  is  rateable,  or,  as  has  been 
YoM«        contended,  that  at  all  events  the  mayor  and  commonalty  are  not  rateable.    It 
further  appears  from  the  statement,  that  for  the  regulation  of  the  rights  of 
the  freemen  of  Monk  Ward^  officers  are  appointed  at  tlie  wardmote  of  the 
mayor  and  aldermen,  called  pasture-masters,  who  are  themselves  subject  to 
other  officers  called  wardens,  of  whom  the  lord  mayor  is  always  one,  the 
rest  being  aldermen.    Then  follows  the  statement  upon  which  the  whole 
question  turns,  '<  that  the  said  mayor  and  commonalty  receive  no  money  on 
account  of  the  said  stray,  nor  turn  any  cattle  thereon,  nor  derive  any  benefit 
in  their  corporate  capacity,  nor  in  any  other  manner,  except  as  any  of  them 
may  be  entitled  as  such  freemen  of  Monk  Ward  as  aforesaid."    Founded 
upon  this  statement,  the  argument  addressed  to  us  has  been,  that  whatever 
may  be  the  case  with  the  individuals  deriving  benefit  from  turning  cattle  on 
the  lands  in  question,  the  corporation  is  not  rateable ;  and  in  support  of  it 
various  cases  have  been  cited,  which,  whether  distinguishable  firom  the 
preient  or  not,  (we  think  they  are,)  furnish  instances  of  exemption  from 
rateability.    The  cases  referred  to  were  Rex  v.  St.  Luke*s  Hosfnial^a), 
Rox  v.  Field  (6),  Rex  v.  St.  Bartholomew's  Hospital  (c),  Rex  v.  Waldow  (d), 
Lord  Amherst  v.  Lord  Somers  (e),  and  Rex  v.   Salter's  Load  Sluice  Namga- 
turn  Company  (/) ;  to  which  latter  might  have  been  added  Rex  v.  Scul- 
eoates  (g),  Rex  v.  Liverpool  (A),  and  Rex  v.  Trustees  of  the  River  fFieaver^  in 
a  note  to  the  same  case.    Of  these  cases  the  last-mentioned  seem  to  have 
the  strongeit  bearing  upon  the  present ;  the  others  very  slightly,  if  at  all 
re aembling  it ;  the  hospitals  and  the  charitable  institutions,  which  were  the 
subject  of  conaideration  in  the  cases  first  alluded  to,  are  wholly  distin- 
guialmhlo  from  one  where,  beyond  dispute,  rateable  property  is  beneficially 
oi'cupied.     In  The  King  v.  St.  Luke's  Hospital (a)y  and  The  King  v.  Field  (6)i 
an  attfU)pt  was  made  to  rate  persons  occupying  apartments  for  the  purposes 
of  thr  rstabliahnicnt  in  each  instance,  but  the  attempt  failed,  with  some 
warmth  of  expression  on  the  part  of  Lord  Kenyon  in  the  latter  case,  because 
tho  rtMiidcnce  of  the  persons  being  necessary,  and  there  being  no  accommo- 
tUtitm  l>eymul  that  necessity,  it  roust  be  considered  on  the  same  footing  as 
that  t>f  tho  \u)happy  inmates  in  the  one  case  and  the  charity  children  in  the 
t^th«»r.     T\w  KVkwt  of  Rtx  v.  St*  Bmrtkoiomew's  HospitaHc),  and  Rex  v. 
It  hMmt  (d)%   (k\\  ui^er   the  same  consideration.      In   the  case  of  Lord 
Amh*^^  w  ImW  vVaiM«T«(f\  the  only  point  decided  was,  that  the  occupation 
of  prt^iK^rty  t\>r  th^^  public  service  cannot  become  the  subject  of  a  rate  ;  and 
such  was  thi^  case  then\  because  the  property  in  question  (stables)  was 
ap)\lM»^l  U>  thi^  use  \^*a  re^ment  of  horse  guards  exclusively,  the  plaintiflTnot 
havu^  bail  a  sii^  Kor«e  kept  in  it.     It  is  to  be  observed,  however,  that 
>Kbi^^  u^  auy  case  the  acwwuuodatioDS  ar«  more  than  requisite  for  the  due 
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performanoe  of  public  duty,  such  extra  occupation  is  rateable ;    Rex  v.    King'g  B$neh, 
Terrott{a).    The  case  of  Rex  v.  Salterns  Load  Sluice  Navigation   Com--        v^/^ 
l*w«y  (i)»  which  is  the  foundation  upon  which  the  others  above  referred  to       '^«  J^"»o 
rest,  if  this  subject  had  now  for  the  first  time  been  considered,  might  have      Mayor  tnd 
created  some  doubt  in  the  present  case  ;  for  it  is  certainly  true  that  Lord  Commontlty  of 
Kenyan  in  his  judgment,  and  indeed  very  much  as  the  reason  for  it,  relies         yo"^ 
upon  the  fact  that  the  parties  rated  '*  were  bare  trustees  without  any  in- 
terest," and  he  refers  to  the  case  of  Rex  v.  Si,  Luke*s  Hospital  (c)  as  similar 
in  principle.     The  cases  of  Rex  v.  Inhabitants  of  Liverpool  {d),  and  Rex  v. 
The  Trustees  of  the  River  fVeaver  (e),  may  be  considered  as  depending  upon 
that  case.     In  Rex  v.  Sculcoates  (/),  there  was  the  further  difficulty,  that  no 
profit  appeared  to  arise  in  the  place  where  the  rate  was  imposed.    In  these 
cases,  however,  the  tolls  or  dues  received  were  by  the  acts  of  parliament  in 
each  case  directly  applied  to  certain  specific  purposes,  and  diverted  from  the 
control  and  management  of  the  trustees.     Neither  the  trustees  nor  any  body 
else  derived  any  benefit  from  the  money  received.     They,  therefore,  (the 
trustees,)  in  each  of  those  cases  neither  derived  any  benefit  nor  could  be 
considered  as  trustees  for  others  who  did ;  a  circumstance  which  distin- 
guishes those  cases  from  this  now  under  consideration.     But  if  the  autho- 
rities to  which  we  have  lastly  been  referring  had  borne  more  directly  upon 
the  present  case,  and  had  admitted  of  still  less  distinction,  it  would  have 
been  impossible  to  have  acted  upon  them  without  overturning  others  equally 
well  considered,  as  we  think,  and  decided  upon  this  very  subject ;  and  we 
are  clearly  of  opinion,  when  we  bear  in  mind  the  importance  of  abiding  by 
those  decisions  when  once  made  and  recognized,  so  that  a  corresponding 
practice  may  probably  have  grown  up  through  the  country,  and,  moreover, 
consider  the  ease  and  convenience  of  this  mode  of  rating,  when  compared 
with  the  assessment  of  the  individuals  benefited,  that  we  ought  not,  except 
under  the  pressure  of  the  strongest  arguments  and  the  clearest  reasons,  to 
depart  from  what  has  been  decided  and  done  already.     We  shall  doubtless 
be  understood  as  now  alluding  to  the  cases  of  Rex  v.  The  Trustees  for  the 
BurgesuSf  ^c,  of  Tewkesbury  (g),  and  Rex  v.  Mayor,  ^.  of  Sudbury  (A), 
cited  in  the  argument,  and  from  which  we  think  the  present  case  cannot  sub- 
itantially  be  distinguished.     In  the  former  case  the  rate  was  imposed  upon 
the  trustees  of  the  Severn  Ham,  a  meadow  in  the  borough  of  Tewkesbury, 
over  which,  before  the  passing  of  an  act  of  48  Geo.  3,  the  burgesses  and 
certain  occupiers  within  the  borough  had  a  right  of  common  for  a  portion  of 
the  year.     By  the  said  act  this  right  was  suspended,  and  the  aftermath,  over 
which  the  said  right  had  been  exercised,  was  vested  in  trustees,  who  were 
empowered  to  let  the  aftermath,  and  they  had  taken  in  cattle  to  agist  at  so 
much  a  head.     The  profits  were  to  be  divided  amongst  those  persons  who 
would  have  been  entitled  to  right  of  common  before  the  passing  of  the  act. 
The  trustees,  therefore,  in  that  case  received  no  benefit ;  but  this  Court  held 
that  they  were  properly  rated.     In  the  latter  case  the  rate  was  upon  the 
mayor,  aldermen,  and  burgesses  of  Sudbury,  in  respect  of  a  piece  of  pasture 
land  called  PortnuuCs  Croft.     There  also,  as  in  the  present  instance,  the 

(•)  3  EmI,  506.  («)  7  B.  &  C.  70. 

(*)  4  T.  R.  730.  (/)  12  Eati,  40. 

(c)  1  Hott,  132  ;  2  Bnrr.  1053.  {g)  13  £ait,  166. 

{d)  7  B.  &  C.  61.  i^k)  1  B.  &  C.  389. 
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King't  B$mA.    l^nd  was  vested  in  the  corporation,  and  the  enjoyment  of  it  resembled  in 

v^N/%i/        many  particulars  what  takes  place  with  respect  to  the  hind  in  question. 

The  Kmo      Persons  entitled  to  turn  on  cattle  paid  a  stipulated  fine,  according  to  regula- 

Mayor  and      ^^'^^  ^^^™  ^^^  ^^  ^^^^  made,  for  each  head  of  cattle.     This  payment  was 

CommoDalty  of  made  to  the  treasurer  of  the  corporation,  and  the  profits,  after  deductions, 
York  ^^re  distributed  among  poorer  burgesses,  who  had,  but  did  not  on  account 
of  poverty,  exercise  a  right  of  depasturing  cattle.  In  that  case,  therefore, 
the  trustees  received  money,  not  for  their  own  use  or  benefit,  but  expressly 
for  the  benefit  of  others.  This  Court,  however,  fully  approving  of  and 
acting  upon  the  authority  of  the  case  of  Rex  v.  The  Trustees  for  the  Bur- 
gesses of  Tewkesbury  (a),  confirmed  the  order  of  sessions  confirming  the  rate 
made  upon  the  corporation.  The  case  of  Rex  v.  IVatson  (6)  was  then,  as  it 
has  now  been,  strongly  pressed  in  argument ;  but  it  was  there  distinguished, 
and  we  think  properly,  because  in  the  case  of  Rex  v.  H^atson  (6)  the  decision 
proceeded  upon  the  ground  that  the  temporary  ownership  seemed  to  have 
been  given  up  to  the  three  persons  mentioned  in  that  case,  and  that  there- 
fore they  were  properly  rateable,  as  the  exclusive  occupiers  of  a  certain 
portion  of  the  land.  The  occupation  of  the  appellants,  though  not  the  same 
precisely,  is  similar  to  that  in  the  two  cases  cited.  The  pasture-masters  are 
appointed  at  a  court  of  the  mayor  and  aldermen.  The  wardens  are  the 
mayor  and  three  aldermen.  The  pasture-masters  regulate  the  enjojrment  of 
the  stray,  and  direct  the  repairs  of  bridges,  gates,  and  the  like ;  they  hire  a 
herdsman,  and  have  paid  the  poor-rate  for  the  house  in  which  he  lived.  It 
also  appears,  that  during  the  time  that  the  stray  or  part  of  it  was  let  to 
tenants,  such  tenants  were  assessed  to  the  poor-rates,  and  the  same  were 
paid  by  the  pasture-masters.  Upon  the  whole,  we  are  of  opinion,  that  the 
mayor  and  commonalty  of  the  city  of  York  are  properly  rated  for  the  relief 
of  the  poor  in  the  township  of  Heworth^  within  which  the  lands  lie,  except 
as  before  mentioned,  the  five  acres  mentioned  in  the  case,  which  are  not  like 
the  rest  vested  in  the  corporation,  and  from  an  assessment  from  which  they 
ought  to  be  relieved  by  an  amendment  of  the  rate  in  that  respect.  The  ques- 
tion of  amount  is  entirely  for  the  sessions. 

Order  of  Sessions  confirmed. 


(a)  13  East,  155. 


(6)  5  East,  480. 


jCIR  /.  CAMPBELL,  A.  G.,  had   obtained  a  rule   calling  upon  WiUim 

Payuy  Esq.,  treasurer  of  the  county  of  Berks,  to  show  cause  why  a  writ 

of  mandamus  should  not  issue,  commanding  him  to  deposit  with  the  clerk  of 


The  King  v.  Payn,  Treasurer  of  the  County  of  Berks. 

January  30. 

1.  tiandmmuM  lies 
to  the  treasurer 
of  a  county  to 
compel  him  to 
deposit  with  the 
clerk  of  the  peace, 

pursuaut  to  18  G.  8,c.  SQ,  books  containing  a  statement  of  the  accounts  and  balances  between  himself  and 
tlie  county,  although  the  materials  for  those  Mccouots,  tradesmen's  bills,  &c.,and  his  vouchers,  have  already 
been  deposited,  and  although  such  books  contain  his  acquittances  by  the  magistrates,  and  are  bis  only 
means  of  proving  his  discharge;  and  although  he  has  already  delivered  tJie  books  in  to  tiie  justices,  and 
they  have  returned  them  to  him ;  and  although  they  may  contain  other  matters  relating  to  other  per- 
sons. 

9.  A  rule  for  a  mandamus  will  be  made  absolute  if  enough  remains  unanswered  to  warrant  it,  even 
although  there  has  been  wilful  misrepresenution  and  suppression  of  facu  in  the  affidavlu  on  which  the 
rule  fiwt  hat  been  obtained. 
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the  peace  of  that  county  the  two  books  containing  his  true  and  exact   Kint'g  Bgnth. 
accounts  of  the  sums  of  money  respectively  received  and  paid  by  him  as        v^v"^ 
treasurer,  from  the  date  of  his  appointment,  which  accounts  liad  been  passed      "^^^  ^'"^ 
by  the  justices  at  quarter  sessions.    The  rule  was  obtained  upon  affidavits         Pa'yk. 
by  pertain  justices  for  the  county,  (one  of  whom  was  a  member  of  a  finance 
committee  appointed  by  the  justices  from  among  their  body,)  stating  that 
Payn  was  appointed  treasurer  in  the  year  1822,  and  that  from  the  early 
part  of  1825,  until  the  Epiphany  Sessions,  1886,  he  had  produced  to  the 
finance  committee  every  sessions  a  book  containing  an  account,  which  be 
represented  to  be  a  true  account  of  the  sums  of  money  received  and  paid  by 
him,  distinguishing  the  particular  use  to  which  each  sum  had  been  applied 
during  that  time.     That  two  books  in  all  had  been  so  successively  produced, 
one  down  to  1833,  the  other  since  then:  that  he  also  produced  and  laid 
before  the  justices  at  sessions  certain  vouchers  for  such  payments,  where- 
upon, after  such  examination  as  the  justices  thought  proper,  the  accounts 
had  been  passed,  and  the  books,  as  well  as  the  vouchers,  had  been  returned 
to  him:  tliat  up  to  the  Epiphany  Sessions,  1836,  no  other  accounts  had  been 
delivered  or  passed :  that  none  of  these  accounts  nor  either  of  the  books 
had  been  deposited  with  the  clerk  of  the  peace,  nor  were  they  found  among 
the  records  of  the  county :  that  from  the  date  of  his  appointment  up  to 
/i(/y,  1825,  the  treasurer  published  an  annual  abstract  account  of  his  receipts 
and  pajrments ;  but  that  since  then,  in  lieu  of  such  annual  account,  he  had, 
pursuant  to  an  order  of  the  Court  of  Quarter  Sessions,  published  quarterly 
accounts  of  the  same  nature  in  the  Reading  Mercury  newspaper,  and  that  a 
copy  of  such  abstract  accounts  had  been  from  time  to  time  deposited  with 
the  clerk  of  the  peace,  together  with  certain  vouchers  relating  to  the  dis- 
bursements contained  in  such  abstract  accounts.    The  affidavits  also  stated 
that  one  of  the  deponents,  upon  examination,  believed  these  accounts  to  be 
incorrect :  that  the  treasurer  himself  disclaimed  being  bound  by  them,  and 
that  it  was  impossible  to  understand  the  abstract  accounts  unless  an  oppor- 
tunity was  afforded  of  comparing  them  with  the  books  and  the  vouchers,  and 
that  the  deponents  had  applied  to  the  treasurer  for  an  inspection  of  the 
accounts  passed  in  the  books,  but  had  received  no  answer ;  and  that  they 
had  requested  him  to  deposit  them  or  deliver  them  in  to  the  justices  at 
sessions,  but  that  he  had  not  done  so :  that  since  Michaelmas,  1835,  accounts 
have  been  delivered  for  each  current  quarter,  and  that  the  price  of  the  books 
had,  as  they  believed,  been  charged  to  the  county,  and  that  they  were  still 
in  the  possession  of  the  treasurer.     The  affidavits  in  answer  stated,  that  these 
books  contained  entries  of  the  sums  received  and  paid  by  him  as  treasurer, 
showing  the  balance  due  to  or  from  the  county  at  the  last  quarter  sessions, 
and  an  account  furnished  by  the  clerk  of  the  peace  of  the  sums  levied  and 
ordered  to  be  paid  to  him  for  county  rates  during  the  last  quarter,  and  an 
account  by  the  derks  of  the  petty  sessions  of  all  fines  received  on  summary 
convictions  during  the  last  quarter,  and  that  the  accounts  and  orders  for 
payment  of  all  sums  paid  by  the  treasurer  during  the  last  quarter,  and  the 
vouchers  for  the  same  when  paid,  were  delivered  by  him  to  the  committee : 
that  the  justices,  after  having  examined  the  accounts,  signed  the  book, 
adding,  that  they  had  audited  and  passed  the  accounts,  and  stating  the 
balance :  that  afVer  the  book  had  been  so  signed,  it  was  returned  to  the 
trcasttrer,  and  the  vouchers  were  deposited  with  the  clerk  of  tlie  peace :  that 
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King*i  Bendu  three-fourtlis  of  one  of  the  books  consisted  of  the  accounts  of  Paytii 
deceased  father,  who  had  preceded  him  as  treasurer :  that  they  were  Poi/hb 
own  property,  contained  his  acquittances,  and  were  the  only  means  he  had 
of  proving  his  discharge :  that  the  whole  matter  had  been  considered  and 
discussed  by  the  justices  at  sessions,  who  had  determined  that  he  should  not 
be  called  upon  to  deposit  the  books,  and  that  he  had  already  sufficiently 
discharged  his  duty  by  rendering  the  accounts  referred  to,  and  that  those 
were  the  accounts  contemplated  by  the  statute  (a).  It  was  also  denied  that 
there  had  been  any  improper  application  of  the  money,  and  it  was  stated  that 
various  circumstances  had  been  wilfully  suppressed^  and  gross  misrepresen- 
tations made  by  the  affidavits  on  the  other  side. 

Talfourd,  Serjt.,  Thesiger,  and  T,  F,  EUist  now  showed  cause. — ^The 
Court  will  not  grant  a  mandamus  in  this  case.  The  treasurer  has  already 
discharged  his  duty;  he  has  delivered  in  the  accounts  required  by  the 
statute,  and  those  accounts  are  in  the  proper  custody.  The  books  are  not 
the  accounts  themselves ;  the  sessions  were  satisfied  with  the  accounts  which 
were  delivered  in,  and  the  Court  will  not  interfere  with  the  exercise  of  their 
discretion.  These  very  books  were  themselves  delivered  in  to  the  justices, 
and  by  them  returned.  The  duty  of  the  treasurer  therefore  having  been 
discharged,  the  default,  if  any,  exists  in  the  sessions  only,  and  to  them,  if 
at  all,  the  mandamus  should  be  addressed.  Next,  the  affidavits  are  filled 
with  gross  misrepresentations,  which  are  denied  by  the  affidavits  in  answer. 
The  Attorney 'General  also,  in  moving  for  the  rule,  stated  that  the  reason 
given  by  the  sessions  for  their  non-interference  was,  that  they  were  fitncti 
qfficio.  The  affidavits  show  that  such  was  not  the  fact.  The  practice  of  tbe 
Court  is,  to  discharge  a  rule  when  it  has  been  obtained  under  a  misstatement 
of  facts.  But  mandamus  is  not  the  proper  remedy,  even  if  it  be  assumed 
that  these  are  the  accounts  contemplated  by  the  statute.  The  duty  of  the 
treasurer  is  ended,  and  he  now  holds  these  books  in  his  individual  capacity, 
and  the  Court  will  not  issue  this  writ  to  compel  him  any  more  than  any 
other  individual  who  might  happen  to  be  possessed  of  them  to  deposit  thero, 
since  it  is  no  longer  part  of  the  duty  of  his  office.  A  mandamus  does  not 
lie  to  prevent  tort  generally  ;  The  Queen  v.  Peach  (b).  In  Rex  v.  The  Com- 
missioners of  Customs  (c),  the  Court  said  they  would  not  allow  mandamus  to 
be  substituted  for  trover.  There  are  many  cases  where  the  Court  has 
refused  to  issue  a  mandamus  against  a  county  treasurer,  because  his  office  is 
merely  ministerial ;  he  is  merely  the  servant  of  the  county ;  the  proper 
remedy  for  any  neglect  or  misfeazance  on  his  part  is  by  indictment ;  Rex  ▼. 


(o)  Stat.  12  G.  2,  c.  29,  s.  7,  provides, 
"  That  the  treasurer  shall  keep  books  of  en- 
tries of  the  several  sums  respectively  received 
by  him,  and  shall  deliver  in  true  and  exact 
accounts,  upon  oath  if  required,  of  all  the 
sums  of  money  respectively  received  and  paid 
by  him,  distinguishing  the  particular  uses  to 
which  such  sums  have  been  applied,  to  the 
justices  at  every  general  or  quarter  sessions, 
and  shall  lay  before  the  justices  at  such  ses- 
sions the  proper  vouchers  for  the  same." 

Sect.  8  provides.  **  That  all  the  accounts 
and  vouchers  shall,  after  having  been  passed 
by  the  justices  at  their  respective  general  or 


quarter  sessipns,  be  deposited  with  the  clerk 
of  the  peace  for  the  time  being,  who  is  re- 
quired to  keep  them  among  the  records  of  the 
county,  to  be  inspected  from  time  to  time  by 
any  of  the  justices  within  the  limits  of  their 
commission,  without  fee  or  reward  " 

Sect  9  provides,  **  That  the  discharges  of 
the  justices,  or  the  greater  part  of  them,  bv 
their  orders  made  at  their  respective  quarter 
sessions  to  such  treasuier,  shall  be  sufficient 
acquittances  in  any  Court  of  law  or  equity," 
to  all  intents  and  purposes  whatsoever. 

(6)  2Salk.572. 

(c)  2Har.&Wol.247;  1  Nev.  &  Per.  536. 
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^ristow  (a).  Rex  v.  The  Treasurer  of  Surrey  (6),  Rex  v.  Johnson  (c),  Rex  v.  King' $  Bench, 

eyes  {d)  ;  and  where  that  remedy  fully  exists,  the  Court  will  not  grant  a  ^<'^^W 

wkUorus,  ^^^  ^"o 


Sir  J,  CampbeUj  A.  G.,  and  Robinson^  who  were  to  have  argued  in  support 
r  the  rule,  were  not  called  upon. 

Lord  Denm AN,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  made 
bsolute.  It  appears^  that  either  from  mistake  or  some  other  cause,  the 
»8ions  and  treasurer  have  both  done  wrong ;  the  one  in  not  requiring  the 
(xounts  to  be  deposited  with  the  clerk  of  the  peace,  and  the  other,  in  de- 
lining  them  afterwards  from  the  clerk  of  the  peace.  I  entirely  disclaim 
Qtering  into  the  merits  of  the  parties  on  either  side,  it  is  enough  for  me  to 
ly,  that  a  great  public  duty  is  left  unperformed  by  reason  of  a  public  officer 
eeping  back  documents,  which  he  made,  and,  I  think,  keeps  in  that  cha- 
pter. It  is  quite  clear  that  the  book  of  entries  was  an  account-book  ;  it  is 
quaUy  clear  it  was  an  account  passed  by  the  justices  in  sessions,  and  the 
reasurer  having  delivered  it  in,  had  no  right  to  take  it  away.  The  sessions 
id  no  right  to  place  it  in  his  hands,  nor  had  he  any  right  to  keep  it.  The 
ublic  are  represented,  not  merely  by  the  justices  who  happen  to  be  present 
t  the  sessions,  but  by  any  justice  of  the  county.  The  act  of  parliament 
lives  every  individual  justice  of  the  county  at  all  times  a  right  to  see  all  the 
iccoonts  that  are  passed  by  the  justices  at  sessions.  An  application  has 
)een  made  by  some  justices  of  the  county  to  have  an  opportunity  of  in- 
ipecting  accounts  which  were  passed  by  the  justices  at  sessions,  and  what- 
!fer  their  motives  may  be,  whatever  the  question  may  be  between  them  and 
be  treasurer  individually,  we  think  we  are  bound,  under  the  circumstances, 
0  enforce  by  mandamus  their  right  to  inspect  these  accounts.  Is  it  to  be 
lid  that  the  public  and  the  county  are  to  be  deprived  of  the  advantages  of 
bit  inspection  because  the  treasurer  chooses  to  have  his  vouchers  written 
o  tboee  same  accounts  ?  That  cannot  alter  the  nature  of  tliem,  and  I  think 
t  is  quite  a  mistake  to  say  that  these  are  private  books.  They  are  public 
ooks.  If  he  has  written  his  accounts  in  books  in  which  he  had  an  interest 
•  a  private  individual,  the  fault  is  his  own.     If  he  has  introduced  them  into 

book  belonging  to  his  father's  executors,  he  has  done  what  he  had  no  right 
0  do  with  respect  to  them.  I  entirely  disclaim  all  interference  with  any  of 
be  former  cases,  for  they  are  totally  inapplicable.  In  Rex  v.  Jeyes  (ef),  an 
vder  was  made  at  the  assizes  by  the  judge  who  tried  the  prisoner,  that  the 
ixpenaes  should  be  allowed.  The  treasurer  in  that  case  ought  to  have  paid 
bem,  but  did  not ;  and  this  Court  refused  the  mandamus  on  this  ground, — 
bit  be  was  only  the  servant  of  the  justices,  who  ought  themselves  to  com- 
)d  their  own  servant  to  do  his  duty.  But  in  this  case,  where  the  sessions  and 
iKiiarer  have  both  committed  a  mistake,  and  the  treasurer  has  done  that 
vbich  the  act  expressly  prohibits  his  doing,  I  think  we  should  not  discharge 
ibe  doty  we  owe  to  the  public  were  we  not  to  make  this  rule  absolute. 

Williams,  J. — I  am  of  the  same  opinion.  The  only  doubt  which  weighed 
^  me  was,  whether  this  mandamus  was  addressed  to  the  right  party.     It 

(0  6  T.  R.  168.  (c)  4  M.  &  S.  515. 

(»)  t  Cliit.  050.  {d)  3  Ad.  &  EII.  416  ^  1  Har.  &  Wol.  325. 
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King*i  Bench,  ^^s  suggested  that  it  should  go  to  the  sessions,  as  it  was  their  duty,  when 
v^^/^/  the  book  was  before  them,  to  have  detained  it  in  their  custody,  and  placed 
The  Kino  it  among  their  records  on  the  file  of  their  Court.  It  has  also  been  argued. 
Pays.  ^^^^^  ^^^  treasurer  is  an  officer  against  whom  an  indictment  would  lie,  and 
The  King  v.  Bristowe  has  been  cited ;  but  in  that  and  in  the  other  case 
referred  to  by  my  lord,  there  was  an  order  for  the  payment  of  a  sum  of 
money,  and  by  consequence,  upon  the  refusal  to  obey  it,  an  indictment 
would  have  lain  against  the  party ;  and  Lord  Kenyon^  when  refusing  the 
mandamus,  expressly  grounds  himself  on  the  circumstance  that  there  was  a 
remedy  by  indictment.  But  how  does  the  matter  stand  here  ?  The  Court 
of  Quarter  Sessions  have  returned  this  book.  They  refuse  to  make  an 
order  on  the  treasurer,  but  I  am  not  prepared  to  say  that,  afler  they  have 
returned  the  books,  they  possess  any  power  to  make  such  an  order.  If  so, 
they  are  not  the  persons  to  whom  the  mandanttis  should  be  addressed.  Is 
not  Payn  then  the  person  to  whom  it  should  be  addressed  ?  Certainly,  this 
book  is  within  the  precise  language  and  meaning  of  the  statute.  It  stands 
admitted  that  he  has  it ;  and  therefore,  as  it  seems  to  me,  there  being  no 
grounds  for  an  indictment  against  him,  no  remedy  that  I  am  aware  of  can 
exist  unless  this  writ  be  issued.  Allusion  has  been  made  to  the  hardship 
upon  this  person ;  as  to  that,  I  do  not  entertain,  still  less  express  any  opinion. 
However,  there  is  no  doubt  but  that  the  books  will  be  as  safe  among  the 
records  of  the  sessions  as  in  Mr.  Payns  own  chest,  in  the  event  of  its  being 
necessary  for  him  to  discharge  himself  from  any  demands. 

Coleridge,  J. — I  am  of  the  same  opinion  on  all  the  three  points.  In  the 
first  place,  as  to  these  being  the  accounts,  I  think  it  is  hardly  possible  to  doubt 
for  a  moment  that  these  really  and  truly  are  the  accounts  that  the  treasurer  has 
kept.  They  are  tendered  by  him  as  his  accounts,  they  are  received  by  the 
magistrates  as  his  accounts,  and  the  discharge  is  entered  on  those  accounts. 
Mr.  Ellis  says  he  did  in  truth  comply  with  the  act,  which  calls  on  him  to 
deliver  in  a  true  and  exact  account,  when  he  delivered  in  what  in  fact  were 
only  the  materials  for  the  accounts,  that  is  to  say,  sums  which  he  received, 
as  appears  on  the  face  of  the  county  rates,  the  tradesmen's  bills,  the  gaoler's 
accounts,  and  the  different  vouchers  he  had  for  the  sums  paid.  Those  are 
the  materials  for  the  accounts,  and  the  delivery  of  them  certainly  is  not  a 
compliance  with  the  statute.  The  word  '*  accounts"  is  to  be  understood  in 
the  statute  in  the  ordinary  sense ;  the  party  is  not  merely  to  cast  before  the 
magistrates  all  his  bills  and  vouchers,  he  is  to  present  them  with  a  clear  and 
true  statement  of  his  receipts  and  payments.  I  have  no  doubt  on  that 
point.  With  regard  to  the  point  made  by  Mr.  Ellis,  that  this  affidavit  con- 
tained misrepresentations  and  suppression  of  material  matters,  still,  if  enough 
remains  unanswered  to  satisfy  the  Court  that  the  rule  should  be  made  ab- 
solute, we  must  proceed  on  such  part  of  the  affidavit.  This  is  not  like  a 
case  of  application  for  a  criminal  information ;  we  are  now  to  say  on  these 
facts,  whether  or  not  this  public  duty  is  to  be  performed  by  a  public  officer. 
The  only  thing  that  has  created  a  difficulty  in  my  mind  is  the  third  point  of 
the  case,  whether  or  not  a  mandamus  was  the  proper  course  to  be  taken 
here.  A  great  many  cases  have  been  cited,  but  I  think  the  result  of  those 
cases  is  nothing  more  than  this ;  that  when  the  Court  finds  that  a  public 
officer  has  a  master,  and  that  he  has  received  an  order  from  that  master,  or 
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fWrni  any  public  authority  competent  to  issue  the  order,  and  finds  also  that  King*t  Btneh. 
the  disobedience  to  that  order  may  be  punished  by  indictment,  then  it  will  v^/^ 
not  issue  a  mandamus  to  compel  the  performance  of  that  order.  That  is  not  TheKwa 
because  the  situation  of  the  officer  may  be  low,  but  because  the  character  he  Paym* 
fills  is  ministerial  only;  and  he  has  received  an  order  from  a  competent 
authority  which  he  is  bound  to  obey,  and  in  case  of  default,  may  be  pro- 
ceeded against  by  the  common  remedy  of  an  indictment.  The  disobedience 
to  the  order  is  a  misdemeanor,  and  a  mandamus  is  therefore  not  needed.  In 
this  case  the  sessions,  whose  servant  Mr.  Payn  is  said  to  be,  have  issued  no 
order ;  there  is  no  order  for  disobedience  to  which  an  indictment  could  be 
found.  This  distinguishes  the  present  case  from  the  cases  cited.  The  question 
then  with  me  was,  there  being  no  existing  order,  whether  the  first  step  should  not 
have  been  for  this  Court  to  issue  an  order  to  the  sessions  to  make  an  order, 
and  then  that  such  order,  if  it  was  not  obeyed,  should  become  the  founda- 
tion of  an  indictment.  I  have  considered  that,  and  I  doubt  very  much 
whether,  if  we  were  uncertain  as  to  the  facts,  the  proper  course  for  us 
would  not  have  been  to  issue  such  an  order.  But  here  it  appears  by  the 
concurrence  of  all  parties,  that  the  course  of  proceedings  complained  of  has 
been  going  on  for  a  number  of  years,  and  we  find  further,  that  the  sessions 
having  had  these  books,  according  to  the  statute,  within  their  possession 
for  a  certain  time,  have  suffered  them  to  get  into  other  custody  ;  and  that 
they  neither  have  made  nor  intend  to  make  any  order.  Under  these  cir- 
cumstances, it  is  very  doubtful  indeed  whether  this  Court  has  authority  to 
compel  them  to  issue  such  an  order.  But  where  a  public  officer  is  in  pos- 
session of  a  public  document,  and  the  statute  says  that  document  shall  be 
deposited  in  a  particular  custody,  I  cannot  doubt  for  a  moment  that  this 
Court  has  a  right  to  interfere,  and  say  to  that  public  officer,  **  Obey  that 
statute,  and  put  that  document  in  the  place  where  it  ought  to  be."  That  is 
precisely  the  present  case ;  for  this  is  a  public,  not  a  private  document. 
The  moment  Mr.  Payn  chooses  to  keep  in  this  book  those  accounts  which 
he  was  to  render  to  the  magistrates  from  session  to  session,  or  yearly  or 
half-yearly,  as  it  may  be,  and  has  taken  his  discharge  in  it  as  a  public 
officer,  he  holds  it  as  a  public  officer,  and  must  deposit  it  in  the  proper 
place.  It  must  be  observed,  that  this  Court  does  not  proceed  at  all  on 
believii^  that  the  charges  made  against  Mr.  Payn  have  any  foundation. 
As  to  any  inconvenience,  there  can  be  none  to  him,  because  those  documents 
are  deposited  in  a  place  of  public  custody ;  the  only  use  of  them  to  him 
would  be  to  evidence  his  discharge  under  the  statute,  and  he  will  always 
have  a  right  to  have  access  to  them,  or  to  compel  their  production  whenever 
his  interest  may  require. 

Rule  absolute  for  a  mandamus, 

*  The  King  v.  Stansfield. 

INDICTMENT.     The  prosecutor  had  previously  proceeded  byway  of  wbtr«  a  mie  for 
criminal  information  against  the  same  party  for  the  same  offence.    Th^  m^SJi'biid^bwn 
rule  for  the  criminal  information  had  been  discharged  upon  payment  of  costs  by  discharged  on  ih« 

payment  of  coat* 
by  the  defeodaut  > 
J7«W«  that  froB  theae  circamstnnce*  no  agreement  was  to  be  implied  that  the  prosecutor  should  not  io- 
aCitate  any   other  proceedings,  and  an  indictment  having  been  afterwards  preferred  by  bin  for  tlie  same 
offence,  the  Court  refused  to  stay  the  proceedings  under  it. 
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King'i  Bendi^    defendant,  and  Sir  J.  Campbell^  A.  G.  having  obtained  a  rule  for  staying 
proceedings  under  the  indictment. 

Sir  IF.  W,  FoUett  now  showed  cause,  and  contended  that  this  Court  had 
no  authority  to  interfere,  and  that  proceedings  could  only  be  stayed  by  the 
entry  of  a  noUe  prosequi  by  the  Attorney-General. 

Sir  J.  Campbell,  A.  G.  in  support  of  the  rule. — This  is  like  the  case  of 
Moscativ,  Lawson(a\  where,  by  consent  of  the  defendant,  a  juror  having 
been  withdrawn,  this  Court  held  it  was  a  breach  of  faith  to  bring  a  subse- 
quent action,  and  stayed  the  proceedings.  It  clearly  was  never  the  inten- 
tion of  the  Court  that  the  prosecutor,  having  received  his  costs,  should 
commence  a  subsequent  proceeding.  He  must  be  considered  to  have 
entered  into  an  agreement  not  to  harass  the  defendant  further.  That  im- 
plied agreement  was  entered  into  under  the  sanction  of  the  Court,  and  the 
prosecutor  having  made  a  previous  application  relating  to  the  same  circum- 
stanceS)  is  still  within  the  jurisdiction  of  the  Court  to  which  he  applied, 
and  they  will  not  allow  him  to  act  in  contravention  of  his  agreement. 

Per  Curiam. — We  think  that  we  cannot  imply  the  existence  of  any  such 
agreement ;  and  as  nothing  of  the  kind  formed  a  part  of  the  terms  upon 
which  the  former  rule  was  discharged,  we  cannot  now  interfere. 


(a)  1  Har.  &  Wol.  572. 


Rule  discharged. 


On  an  indict- 
ment forperjurj 
in  an  affidavit 
made  in  the  Inaol- 
vent  Court,  in 
order  to  prove 
that  sucli  affidavit 
was  required  bj 
the  practice  of 
tliat  Couit,  an 
officer  of  the 
Court  attended 
with  a  printed 
copy  fumbhed 
him  by  the  Clerk 
of  the  Rules,  of 
a  paper  hung  up 
in  a  room  adjoin- 
ing the  Court  by 
its  authority, 
and  containing 
its  rules  of 
practice.    Inde* 
peudenily  of  the 
printed  copy  pro* 
d need,  the  wit- 
ness had  no  know- 
ledge of  tlie  prac- 
tice, and  he  had 
never  compared  it 
with  the  autho- 
rized paper : — 
If0/d,  tijat  the 
practice  of  tlie 
Court  had  not 
been  proved. 


The  King  v.  Koops. 

INDICTMENT  for  perjury,  tried  before  Lord  Denman  at  the  sittings  after 
Trinity  term,  1835.  The  perjury  was  alleged  to  have  been  committed 
in  an  affidavit  made  in  the  Insolvent  Court.  By  7  Geo.  4,  c.  57 ,  s.  10, 
it  is  provided,  that  any  person  imprisoned  for  the  causes  there  recited  'may, 
within  fourteen  days  after  his  imprisonment,  apply  to  the  Court  in  a  sum- 
mary way  for  his  discharge.  It  is  also  provided  that,  if  the  Court  think  it 
reasonable,  such  application  may  be  made  after  the  expiration  of  the  four- 
teen days.  It  is  the  practice  of  the  Court  to  allow  such  subsequent  appli- 
cation upon  a  statement,  on  affidavits  only,  as  to  the  cause  of  the  delays, 
amount  of  property,  &c.  In  order  to  prove  the  practice,  Sturges,  an  officer 
of  the  Court,  whose  duty  it  was  to  deliver  out  copies  of  the  rules,  was 
called.  He  stated,  that  there  was  no  record  of  the  rules,  no  official  copy, 
nothing  to  which  the  judges  have  put  their  hands,  &c.,  or  which  could  be 
called  an  original ;  but  that  there  is  hung  up  in  a  room  adjoining  the  Court, 
by  authority  of  the  Court,  a  printed  copy.  He  produced  what  he  believed 
to  be  a  correct  copy,  which  he  had  obtained  from  the  clerk  of  the  rules,  but 
he  had  not  compared  it  with  the  copy  hung  up.  He  was  unable  to  prove 
the  practice  orally,  unless  allowed  to  refer  to  the  copy  produced.  The  jury 
found  the  defendant  guilty. 

In  Michaelmas  Term,  Humfrey  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds,  1st,  that  the  practice  of  the  Court  was  not  properly  proved.; 
2d,  that  the  oftence  committed  was  not  perjury ;  3d,  that  what  was  sworn 
was  not  a  material  part  of  a  judicial  proceeding. 
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Erie  and  Moody  now  showed  cause.  [As  the  Court  gave  no  opinion  on  the   King'$  JB«ncft. 
two  latter  points,  the  argument  upon  thera  is  omitted.] — The   evidence      rr.!]^'^^ 
given  in  this  case  was  admissible.     Where  the  question  is  as  to  practice  or  ^^ 

rules,  of  which  there  is  no  authenticated  copy,  the  mode  of  proof  employed  Koops. 
is  the  proper  one,  analogously  with  the  mode  of  proving  foreign  law  when 
not  in  writing,  Ganer  v.  Lady  Lanesborough  (a) ;  although,  if  in  writing,  it 
must  be  proved  by  a  copy  properly  authenticated;  Boetlinkerv.  Schnader{b). 
[^Coleridge,  M  As  to  the  law  of  a  foreign  country,  that,  written  or  unwritten, 
may  be  proved  orally.]  The  practice  of  the  Court  of  Quarter  Sessions  is 
always  proved  by  means  analogous  to  those  employed  on  this  occasion ; 
where  there  are  written  rules,  the  Clerk  of  the  Peace  produces  them,  but 
where  the  Court  only  states  the  rules  orally,  then  any  one  who  is  cognisant  . 
of  them  may  prove  them ;  and  such  was  the  mode  by  which  the  practice  of 
the  Ecclesiastical  Court  was  proved  before  Lord  EUenborough,  in  BechaHUH 
T.  Sir  WiUiam  Scott  (c). 

It  appears  that  these  printed  copies  are  referred  to  much  in  the  same 
way  as  Tidd's  Practice  is,  for  the  purpose  of  ascertaining  the  rules  of  this 
Court.  Moreover,  there  is  a  fallacy  in  assuming  that  it  is  necessary  to  prove 
the  practice  of  the  Court  formally.  The  only  proper  inquiry  in  this  respect 
under  the  indictment  was,  whether  or  not  the  matter  respecting  which  the 
perjury  was  assigned  was  or  was  not  material.  [Lord  Dmman,  C.J. — Can 
it  be  assumed  to  be  material,  without  proof  of  what  the  practice  of  the 
Court  is?  Where  the  terms  upon  which  the  petition  is  receivable  are  in  the 
breast  of  the  Court,  they  have  power  to  require  a  statement  on  oath  ;  but 
I  think  it  must  be  shown  that  such  practice  has  been  established.]  The 
question  was  not  as  to  whether  such  practice  existed  ;  of  that  there  was  no 
doubt,  and  it  was  not  necessary  to  prove  it  formally.  The  rules  were  mere 
intimations  to  the  suitors  how  they  were  to  proceed.  In  this  Court,  even 
if  the  forms  to  be  used  have  been  drawn  up  by  the  Court,  it  is  the 
substance  only  which  need  be  looked  to,  and  perjury  is  just  as  much 
committed,  although  the  formal  words  are  not  used,  as  if  they  were ;  and 
even  although  in  consequence  of  such  irregularity,  the  affidavit  is  not 
admissible  for  the  purpose  for  which  it  was  intended;  Rcxv,  H(nley{d), 

Hmnfrty^  in'support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Denmak,  C.J. — The  evidence  adduced  in  this  case  was  not  admis- 
sible. It  is  clear  that  no  jurisdiction  existed  to  administer  the  oath,  except 
by  virtue  of  the  practice  of  the  Court.  Mr.  Moody  ingeniously  puts  it, 
tint  such  jurisdiction  was  a  necessary  result  of  the  provision  contained  in 
that  lOtli  section  of  the  act.  But  that  is  too  much  to  imply.  On  the  trial 
it  was  necessary  to  prove  that  the  affidavit  was  required  by  the  practice  of 
the  Court.  Then  comes  the  question,  has  that  practice  been  properly 
pioved  ?  I  am  of  opinion  it  has  not.  At  the  trial  a  clerk  was  called,  who 
prodaced  a  printed  paper,  which  he  stated  to  be  a  copy  of  the  rules  of 
Court.     He  himself  had  no  personal  knowledge  of  what  those  rules  were, 

(a)  1  Peake,  N.  P.  C.  25.  (c)  3  Camp.  388. 

a)  3  £sp.  58.  (d)  R.  &  M.  94 ;  and  see  Bex  v.  White,  M. 

&  M.  271. 
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Kine't  Bench,    ^^^  when  asked  about  them,  was  obliged  to  refer  to  the  printed  paper* 

v^K/^        There  is  nothing  to  induce  us  to  recognize  that  paper  as  official,  nor  was 

The  King     there  evidence  that  it  was  either  the  original  authorized  transcript  of  the 

|r  "'  rules,  or  an  examined  copy.     I  think,  therefore,  that  the   foundation  on 

which  the  case  rested  wholly  failed. 

Williams,  J. — I  am  of  the  same  opinion. — Mr.  Moody,  in  arguing  that  the 
Court  had  power  under  the  statute  to  require  the  affidavit,  assumes  the 
whole  question ;  I  can  find  nothing  in  the  act  to  justify  such  an  assumption. 
As,  then,  the  affidavit  could  only  be  required  by  the  rules  of  the  Court,  is 
there  sufficient  evidence  of  what  those  rules  are  ?  The  witness  could  not 
vouch  them  from  any  knowledge  of  them  he  himself  had,  independently 
of  the  printed  paper  produced,  which  he  stated  to  be  a  copy  of  them. 
That  copy,  however,  was  not  proved  to  have  been  examined  with  the  original. 
It  was  not  therefore  sufficiently  made  out  that  the  affidavit  in  question  was 
required  by  the  practice  of  the  Court. 

Coleridge,  J. — It  appears  that  the  defendant  presented  his  petition  to  the 
Court,  and  that  his  petition  was  supported  by  an  affidavit.  Now,  to  make 
out  the  charge  of  perjury,  it  should  have  been  shown  that  this  affidavit  was 
necessary  for  the  purpose  of  supporting  the  petition.  That  could  only  be 
shown  by  proof  of  the  regular  practice  of  the  Court.  Then  the  question 
arises,  has  the  practice  been  properly  proved  ?  That  practice  may  be  con- 
tained in  certain  rules  either  unwritten  or  written.  If  unwritten,  they  may 
be  proved  orally  by  some  person  acquainted  with  them ;  if  written,  by  pro- 
duction of  the  original,  or  of  an  examined  copy.  The  witness  called  was 
unable  to  prove  them  by  either  of  these  modes.  He  had  no  personal  know- 
ledge of  them.  He  said  there  was  a  certain  paper  hung  up  in  the  office  of 
the  Court  containing  the  rules,  but  he  had  never  compared  his  copy  with  that 
paper. 

Rule  absolute. 


The  King  v.  Marsh. 


The  truth  of  a 
record  cannot 
be  iiupagned  by 
atiidavits  upon 
notion^  but  a 
writ  of  error  in 
fiict  must  be  re- 
sorted to. 

QiMrtf,  it  it  ne- 
cetSMry  that  the 
caption  to  au 
indictment  re- 
turned to  a  writ 
of  certiormri  ihould 
coocaiu  the 
names  of  the 
graud  jurors. 


npHE  indictment  in  this  case  was  found  by  the  grand  jury  at  the  Dover  Bo- 
rough Sessions,  February  1836.  The  defendant  afterwards  removed  it 
into  this  Court  by  certiorari,  and  was  convicted  upon  it  at  the  summer  assizes 
for  the  county  of  Kent,  1836.  In  Michaelmas  term,  a  rule  nisi  to  quash  the 
indictment,  on  the  ground  that  more  than  twenty- three  persons  had  been 
sworn  in  on  the  grand  jury  who  found  the  bill  of  indictment,  was  discharged 
by  this  Court  (a).  The  caption  of  the  indictment,  as  returned  to  the  writ  of 
certiorari,  omitted  the  names  and  additions  of  the  grand  jury.  A  rule,  call- 
ing upon  the  prosecutor  and  the  town  clerk  to  show  cause  why  the  caption 
returned  to  the  writ  of  certiorari  should  not  be  amended  by  inserting  therein 
the  names  and  additions  of  the  grand  jury  sworn  at  the  sessions  at  which  the 
indictment  was  found,  according  to  the  truth  of  the  fact,  was  subsequeutly 


(rt)  Sec  2  liar.  &  Wol. 
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obtained  upon  affidavits,  stating  that  twenty-eight  grand  jurymen  were  sworn,  Kitig*i  Bench. 

and  that  twenty-five  took  part  in  the  consideration  of  the  bill.   The  affidavit  v^>/^ 

by  the  town  clerk,  in  opposition  to  the  rule,  stated  that  he  had  nothing  by  ^*      '° 

which  he  could  amend,  and  that  the  record  was  no  longer  in  his  custody.  Marsh. 

Sir  fF.  W.  Follett,  on  behalf  of  the  town  clerk,  and  Piatt,  on  behalf  of 
the  prosecutor,  now  showed  cause. — The  Court  has  no  power  to  make  this 
rule  absolute.  If  the  Court  had  the  power,  it  would  be  wholly  unavailable, 
since  there  are  no  means  existing  by  which  the  amendment  can  be  made.  It 
is  impossible  to  ascertain  what  occurred  in  the  grand  jury-room,  without  a 
violation  of  the  oaths  sworn  by  the  grand  jury.  The  transcript  of  the  record 
is  not  only  valid,  but  conclusive  as  to  its  contents,  Salter  v.  Slade(a»)  The 
amendment  proposed  is  for  the  purpose  not  of  furthering,  but  of  defeating, 
justice.  All  the  steps  which  have  been  taken  between  the  finding  of  the  bill 
and  the  trial,  were  actually  taken  by  the  defendant  himself,  and  this  is  there- 
fore not  an  application  which  the  Court  will  favour. 

Sir  J.  CampbcUy  A.  G.,  Thesiger  and  Channel,  in  support  of  the  rule.  —This 
rule  is  drawn  up  in  the  very  same  terms  with  the  rule  in  the  case  of  The  King 
V.  Darley  {h) ;  and  there  the  rule  was  made  absolute  without  opposition. 
There  is  no  wish  that  the  grand  jury  should  violate  their  oaths.  The  only 
object  sought  is,  that  the  caption  should  be  amended  according  to  the  truth 
of  the  fact,  that  the  town  clerk  should  perfect  his  return,  which  is  now  in- 
complete by  reason  of  the  omission  of  the  name  of  the  grand  jury.  On  the 
former  application  to  the  Court  to  quash  the  indictment,  the  Court  declined 
to  accede  to  the  application  before  made  in  this  case,  but  intimated  their 
concurrence  with  the  doctrine  laid  down  by  Lord  Mansfield  (c)  and  Black" 
stone  (d)f  that  no  more  than  twenty- three  persons  could  lawfully  be  sworn  on 
the  grand  jury.  The  defendant  therefore  ought  to  have  an  opportunity  of 
taking  the  proper  advantage  of  the  irregularity,  and  the  only  object  of  this 
motion  is  to  place  the  actual  facts  upon  the  record,  so  that  the  objection  may 
at  once,  in  the  most  convenient  manner,  be  brought  before  the  Court,  and  that 
it  may  be  unnecessary  to  bring  error  in  fact.  The  making  up  of  the  record 
is  not  the  act  of  the  defendant,  who  removed  tlie  indictment,  it  is  the  act  of 
the  officer  of  the  crown.  The  statement  that  now  appears  is,  that  the  indict- 
ment was  found  by  twelve  and  others  ;  but  in  returns  from  an  inferior  court, 
the  names  of  the  grand  jury  should  be  set  out. — [Lord  Denman,  C.  J. — It  is 
said  by  BuUer,  J.  (r),  that  the  insertion  of  the  names  of  the  grand  jury  is 
unnecessary.] — It  appeared  that  they  were  not  necessary  for  the  purposes  of 
the  rule  in  that  case ;  all  that  Buller,  J.  says,  is,  that  it  is  not  error  to  omit 
them ;  we  say  so  too ;  nor  is  it  necessary,  in  ordinary  cases,  that  these  facts 
should  appear  on  the  nisi  prius  record,  or  the  roll ;  but  when  justice  requires 
it,  the  actual  facts  should  appear.  If  those  facts  were  to  be  now  returned, 
there  could  be  no  objection  to  amend  the  caption  by  them.  Here  they  have 
perhaps  been  purposely  omitted.  The  answer  of  the  town  clerk  is  evasive ; 
but,  at  all  events,  it  sufficiently  appears  from  it,  that  more  than  twenty-three 
were  sworn.   Since  this  motion  has  been  made,  a  list  has  been  received  from 


(a)  lAdol.&£1.608iaDd3Nev.&MaD. 
717.5.  C. 

(b)  4£ast.  174. 


(e)  2  Bur.  1088. 
{d)  3  Bl.  Com.  302. 

(f)  See  note  to  Rex  ytDartey,  4  East,  176. 
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JTtfi^'f  Bench,  the  foreman  of  the  grand  jury.  That  list  was  delivered  to  him  by  the  town 
^•^v^^i^  clerk ;  it  contains  the  names  of  all  the  grand  jurors,  and  of  those  sworn. — 
eKiNo  [Lord  Denmarif  C.  J. — That  list  is  no  part  of  the  proceedings,  it  was  not  de- 
Marsh.  livered  by  the  officer  in  the  execution  of  his  duty,  and  it  would  be  extremely 
dangerous  for  this  Court  in  any  way  to  notice  what  was  a  mere  minute  made 
out  for  the  private  convenience  of  the  parties.] — But  the  town  clerk  is  in 
possession  of  the  sheriff's  precept  and  return,  from  which  the  amendment 
sought  could  easily  be  made.  In  Rex  v.  Atkinson  (a),  the  clerk  of  the  peace 
attended  with  his  book  of  minutes  in  Court,  for  the  purpose  of  its  being  in- 
spected.— [Coleridge J  J. — The  clerk  of  the  peace  swears  that  he  has  nothing 
by  which  to  amend.  Can  we  call  upon  him  to  make  a  return  from  his  recol- 
lection only  ?] — If  that  return  be  not  inconsistent  with  his  former  return ;  a 
return  of  the  names  is  nowise  inconsistent  with  the  former  return.  If  we  had 
here  the  minute-book  of  the  town  clerk,  this  case  would  be  on  all-fours  witli 
Rex  v.Darley.  and  the  difference  is  not  substantial,  because  he  has  the  mate- 
rials from  which  such  minutes  might  be  made.  The  notes  to  Faulkner's 
case  (6)  contain  a  summary  of  the  law  on  this  subject,  and  it  there  clearly 
appears,  that  the  Court  have  repeatedly  acceded  to  applications  of  this  na- 
ture, where  it  became  necessary  for  the  facts  to  be  brought  before  the  Court. 
It  is  true,  that  those  applications  have  heretofore  been  made  on  the  part  of 
the  prosecution ;  but  if  such  indulgence  is  allowed  to  the  prosecutor,  a  por- 
tion of  it  will  be  granted  to  the  defendant.  In  Hale's  Pleas  of  the  Crown  (c), 
it  is  laid  down,  that  the  caption  must  contain  the  names  of  all  the  jurors  that 
presented  the  offence ;  and  the  reason  for  it  is  given,  that  possibly  some  of 
them  may  not  have  been  legates  homines,  and  that,  by  suppressing  the  names, 
the  party  indicted  might  be  deprived  of  his  power  to  except  to  them,  and  to 
quash  the  indictment.  In  Rex  v.  The  Justices  of  Middlesex  (J),  it  is  laid 
down  by  the  Court,  that  the  party  indicted  has  a  right  to  have  the  record  of 
the  proceedings  correctly  made  up,  and  to  make  any  use  of  it  that  he  can. 
He  therefore  has  a  right  to  a  history  of  all  the  facts.  He  has  the  same  right, 
whether  it  be  considered  that  the  record  itself  has  been  sent  up,  or  only  a 
transcript  of  it  (e)  ;  and  that  even  supposing  that  the  transcript  must  be  con- 
sidered as  a  correct  copy. — [Coleridge^  J. — Would  you  not  then  suggest  that 
the  original  record  should  be  made  up  correctly,  and  then  apply  for  a  tran- 
script of  that  ?] — That  might  have  been  more  correct ;  but  the  Court  will 
mould  this  rule  so  as  to  meet  the  justice  of  the  case. 

Thesiger  claimed  a  right  to  read  an  affidavit  made  in  support  of  the  pre- 
vious motion  in  the  same  case,  to  quash  the  indictment. — [Coleridge,  J. — In 
order  to  have  a  right  to  read  that  now,  you  should  have  read  it  when  moving 
for  the  rule  msiJ] 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  rule  must  be  discharged. 
We  will  amend  a  record  wliere  there  is  any  thing  to  amend  by  ;  but  lo 
call  on  the  clerk  of  the  peace  to  amend  a  record,  which  appears  on  the  face  of 
it  perfectly  regular  and  lawful,  by  what  he  may  be  able  to  recollect  himself, 

(a)  See  note  to  Ilex  v.  Darlei^,  4  ?:ast,  175  (e)  Salter  v   Slade,  1  Adol.  &    Kl.  608. 

(/))  1  Wms.  Saund.  249.  Judgment  of  Lord  Mansfield,  in  the  note  lo 

(r)  Vol  2,  p.  167.  Faulkner's  case,  1  Wms.  Saund.  249. 
{d)  5  13.  At  Adol.,1113. 
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or  may  learn  from  other  persons,  seems  to  me  to  be  the  most  unreason-  King*i  Bench. 
able  application  that  ever  was  made.  A  defendant,  who  has  been  tried  by  v^\>^ 
a  jury  of  his  country,  and  found  guilty,  is  not  afterwards  to  call  on  all  who  1*he  Kino 
sat  in  authority  over  him,  to  state  all  the  particulars  of  the  various  pro-  Maksh. 
ceedings,  in  order  to  show  us  that  some  minor  irregularity  has  been  committed. 
Such  applications,  if  encouraged,  would  be  endless.  We  have  already  ex- 
pressed a  clear  opinion  that  twenty-three  is  tlie  largest  number  which  ought 
to  sit  on  a  grand  jury,  and  I  trust,  that  hereafter  that  number  will  not  be 
exceeded.  Is  it  then  necessary  that  all  the  names  of  the  jurors  should  be 
returned?  Lord  Hale  says  (a),  it  seems  to  him  that  they  ought,  because 
one  of  the  persons  who  served  may  be  outlawed,  or  he  may  be  an  incapable 
person ;  and  yet  have  had  greater  influence  in  finding  the  bill,  than  those 
properiy  there.  That  is  a  strong  reason  why  all  the  names  should  be  in- 
serted ;  but  Lord  Hale  does  not  lay  it  down,  nor  can  it  be  found  in  any  book, 
that  the  insertion  of  all  the  names  is  essential  to  make  the  caption  good,  and  the 
indictment  well  found ;  on  the  contrary,  there  is  the  opinion  of  Mr.  Justice  Bul^ 
leTf  expressly  stating,  that  the  names  of  the  jurors  are  not  necessary  to  be  set 
forth  on  the  caption.  As  to  what  passed,  with  regard  to  what  was  called 
**  The  Mistake  Sessions,"  I  know  the  judges  had  the  very  greatest  doubt 
whether  it  was  necessary  to  take  any  steps  at  all  on  the  error  which  was 
then  discovered.  And  I  must  own  it  always  appeared  to  roe  that  there  was 
a  danger,  lest  those  proceedings  should  lead  to  these  subsequent  unravellings 
of  what  may  have  taken  place,  with  perfect  order,  and  according  to  the 
course  of  the  law,  for  the  purpose  not  of  futhering,  but  of  defeating  justice. 
It  seems  to  me  that  where  a  party  has  to  make  out  error  in  fact,  he  should 
not  use  affidavits  which  place  us  in  the  great  difficulty  of  deciding  according 
to  probabilities ;  but  should  plead  it,  and  prove  it  strictly. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  I  have  waited  anxiously 
to  see  whether  any  thing  appeared  before  us  to  show  what  was  the  caption  in 
the  court  below.  I  take  it  to  be  perfectly  clear  in  point  of  practice,  that 
there  is  only  one  general  heading  of  the  proceedings  at  each  sessions,  and 
from  that,  provided  any  indictment  is  removed,  a  record  is  made  up  in  each 
particular  case.  And  it  has  been  decided  in  Rex  v.  Fearnley  (6),  that  if,  upon 
the  return  to  the  certiararif  the  caption  itself  be  bad,  advantage  may  be  taken 
of  it  upon  demurrer,  as  well  as  of  any  defect  on  the  face  of  the  indictment 
itself.  Now,  if  there  was  no  other  caption  of  the  sessions,  but  that  in  the 
form  which  is  here  returned,  then  do  I  say,  that  there  is  nothing  to  amend 
by,  even  if  it  be  necessary  that  the  name  of  every  individual  grand  juror 
who  found  this  bill  should  be  returned.  It  seems  to  mc,  tlierefore,  that  we 
ought  to  refuse  this  rule. 

Coleridge,  J. — I  quite  agree  with  Mr.  Channell,  that  we  ought  to  dispose 
of  this  case  on  general  principle,  and  with  a  view  to  the  great  ends  of  public 
justice.  I  desire  so  to  deal  with  it ;  and  therefore,  while  agreeing  with  the 
rest  of  the  Court,  I  dismiss  from  my  consideration  all  that  has  been  said  by 
the  prosecutor.  I  consider  this  as  a  rule  calling  on  the  town  clerk  to  show 
cause  why  the  return  should  not  be  amended,  by  inserting  therein  the  names 

(a)  2  PI.  Cr.  167.  (h)  I  T.  R.  316. 
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Kiti§*$  BtMh*  and  additions  of  the  grand  jury  sworn  at  the  sessions.  Now,  let  us  see  what 
*^vW  the  state  of  facts  is :  there  is  at  the  sessions  an  original  general  caption  to  all 
Tb«  Kino  ^i^^  indictments  there  found,  of  which  this  is  one.  The  defendant  has  sued 
Massm.  out  a  certiorari^  and  he  has  removed  the  original  indictment,  and  he  has  re- 
moved what  purports  to  be  a  transcript  of  the  caption.  Now,  that  either  is, 
or  is  not,  a  true  transcript  of  the  original  caption  remaining  at  the  sessions. 
If  it  be  not  a  true  transcript,  nothing  could  have  been  more  easy  than  for 
that  fact  to  have  been  stated  by  the  party  who  makes  this  application  ;  it  is 
not  stated  that  it  is  not  a  true  transcript,  and  it  must  therefore  be  taken  for 
the  present,  that  it  is  a  true  transcript.  Then  the  town  clerk  has  primd/acie 
done  his  duty — ^he  has  returned  a  true  transcript.  That  does  not  answer  the 
purpose  of  the  defendant,  and  then  he  says  it  is  not  true  according  to  the 
ikct.  Now,  then,  where  is  the  mistake  ?  It  is  said  in  the  original  caption. 
Mr.  Channell  then  says,  that  ought  not  to  defeat  the  purposes  of  this  rule. 
I  think  there  is  a  short  answer  to  that.  A  rule,  calling  upon  the  town  clerk, 
would  not  be  sufficient  for  the  purpose,  because  the  town  clerk  could  not 
now  take  upon  himself  to  amend  the  original  caption,  without  some  order 
from  the  higher  authorities  in  his  Court ;  at  all  events,  other  persons  should 
have  been  called  on  to  show  cause  against  the  rule  for  making  up  the  original 
caption  in  a  different  form.  But  there  is  another  objection  which  also  ap- 
plies to  the  amendment  of  the  transcript  of  the  caption,  that  he  who  calls  on 
a  public  officer  to  amend  a  record,  is  bound  to  show  something  by  which 
he  may  amend.  It  is  a  maxim  of  law,  to  impute  to  records  almost  an 
absolute  verity.  Then,  in  what  a  contradiction  should  we  be  involved,  if,  while 
we  hold  a  record  imports  absolute  verity,  we  yet  say  it  might,  at  any  distance 
of  time,  be  amended,  not  by  any  written  document  that  existed  at  the  time 
when  it  was  originally  made  up,  but  from  the  loose  memory  or  casual  infor- 
mation of  any  individual.  There  is  nothing  by  which  the  record  can  safely 
be  amended,  and  this  rule  must  be  discharged. 

PUUt  then  applied  for  the  costs,  which  were  refused. 

Pattesox,  J. — Mr.  Dealtry  has  mentioned,  that  in  Rex  v.  ^l/en  a  writ 
of  error  was  brought,  and  the  error  assigned  was,  that  the  names  of  the  jurors 
were  not  inserted,  but  the  Court  held  it  to  be  immaterial. 

Rule  discharged  (a), 
C«)  See  Rer  v.  IXtri*,  1  Car.  ic  Pay.  470. 

UHu^r^u.  Ay  LING  and  Wife  t\  Whicher. 

lu  hww  hy      ^K()VKH.     Decbraiion  stated,  for  that  whereas  heretofore  and  before  the 
^u«  hM  itntn  time  of  the  committing  of  the  grievance  by  the  defendant,  as  hereinafter 

y«ut%My,  lit*  «W 

U«l,  1^1  l»itr«iwr#  f^  «wHU*f*»  ftHlnin  r«^*»  »r«lkM»rd  in  «b  iamitcrT  ano^xf^i  to  li»*  said  iodentnre, 
\»»»«  «Mii)ur«t  »«>  lh«>  m\^  Wl^M-r  U«r»r  m*miict>,  wilh  •  piv\t*\  lb*l  it  lh«  aorta^a$or  »i>o«ld  rrpay  h«T  QbL 
Utt  \U%  tf4*h  tW*,  Irttt.  «M  «>»*  *»«»'>  M»rlt^t  *Uy  m  lUir  »)hhi)<!  rrqvire  by  a  vntten  DoCacf,  and  >ho«ld,  uoiil 
»M\h  «»»»A^^m«>H»,  |Hiv  S.  yr\  i-rnl.  »»»l«>i»l.  lb*  »m<rnh»rr  »ho«U  k<  void.  That  the  rlaiotdb  bad  obtaioed 
|H%k«4»»M)«  «>l  Ww  «U«s«  •*«»*  Uu^ol^Mv.  bMl  «H>|  M  \hr  f<s>d%  ;  tHaU  b<ia<r  so  pwgesscd  ol  ihe  iav«jtonr,  lh«5 
k»»Ml,  0»*l  SUt  .hh'H»U«l  toMu.i  umi  »v»«\^ttNi  a.  <^  .^emorrrr— ll*d<  as  thr  cood*  «-f*>c  ixx  to  t«c 
l>ak«M  %>Ml  ♦»!  \\\*  m.MUA««>«'»  p»v»fv»*»,>i\,  »u»Ul  *>i\ri  dr4V\ttU  bv  him.  aixi  »*  i»oi>c  ntcht  t*  Bade  dann|:  U»r 
'ainJtM^^OlMi* ,  «lu»  t«  «l<<  im»o»\  Km  ti\r  »M\«^tM>  whwh  rrUird  U»  Ihcai  Uk  «ifc    ^as    hd*   imjxcprr^y 
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mentioned,  and  before  the  marriage  of  the  said  plaintiffs,  to  wit,  on  the  29th    King'g  Bench. 
day  of  October^  in  the  year  of  our  Lord  1834,  by  a  certain  indenture  then 


made  between  George  Lemtnon  of  the  one  part,  and  the  said  plaintiff,  Mary    '^^*'ij?°  "^ 
Ann  AyUng  (then  Mary  Ann  Lemmon)  of  the  other  part ;  it  was  witnessed 


V. 


that  the  said  George  Lemmon  did  bargain,  sell,  and  assign  unto  the  said  plain-  Whichkb. 
tiff,  Mary  Ann  AyUng  (then  being  Mary  Ann  Lemmon),  all  and  every  the 
household  goods,  furniture,  fixtures,  plate,  linen,  and  china,  stock-in-trade, 
utensils,  implements,  and  things  which  were  then  in,  about^  and  belonging  to 
the  public  house  called  or  known  by  the  sign  of  the  Ship,  outhouses  and 
estate  of  the  said  George  Lemmon,  situate  and  being  in  Tower  Street,  in  the 
parish  of  Subdeanery,  in  the  city  of  Chichester,  in  the  county  of  Sussex,  then 
in  his  occupation,  and  which  were  particularly  mentioned,  enumerated,  and 
described  in  a  certain  inventory  thereof  to  the  said  indenture  annexed  ;  and 
all  the  right,  title,  interest,  property,  claim,  and  demand  of  the  said  George 
Lemmon,  in  and  to  the  said  goods,  chattels,  and  premises,  and  every  part  and 
parcel  thereof,  to  have,  take,  receive,  and  enjoy  the  said  goods,  chattels,  and 
premises  thereby  assigned,  or  expressed  or  intended  so  to  be,  unto  the  said 
Mary  Ann  Ayling  (then  Mary  Ann  Lemmon),  her  executors,  administrators, 
and  assigns,  as  her  and  their  own  property  and  effects ;  provided,  neverthe- 
less, and  it  was  thereby  declared  and  agreed  by  and  between  the  said  parties 
to  the  said  indenture,  that  in  case  the  said  George  Lemmon,  his  executors  or 
administrators,  should  and  did  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  Mary  Ann  Ayling  (then  Mary  Ann  Lemmon),  her  executors,  adminis- 
trators, or  assigns,  the  sum  of  95/.,  on  the  29th  day  of  October,  which  would 
be  in  the  year  of  our  Lord  1837,  or  at  any  such  earlier  day  or  time  as  the 
said  Mary  Ann  Ayling  (then  Mary  Ann  Lemmon),  her  executors,  administra- 
tors, or  assigns,  should  appoint  for  the  payment  thereof,  in  and  by  a  notice 
in  writing,  to  be  given  to  the  said  George  Lemmon,  his  executors  or  adminis- 
trators, or  left  at  his  or  their  last  or  usual  place  of  abode,  at  least  three 
calendar  months  before  the  day  or  time  so  to  be  appointed  for  payment  as 
aforesaid  ;  and  did  and  should  in  the  meantime,  until  the  re-payment  of  the 
said  principal  sum  of  95/.,  at  either  of  the  periods  aforesaid,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Mary  Ann  Ayling  (then  Mary  Ann 
Lemmon),  her  executors,  administrators,  or  assigns,  interest  thereon,  at  the 
rate  of  5/.  per  cent,  per  annum,  by  equal  quarterly  payments,  on  the  29th 
day  of  January^  the  29th  day  of  May,  the  29th  day  of  August,  and  the  29th 
day  of  October  in  every  year  ;  and  also  a  proportional  part  of  such  interest 
for  the  fractional  period  of  a  quarter,  if  any,  which  should  elapse  between 
the  last  day  of  payment  and  the  expiration  of  the  notice  so  to  be  given  by  the 
said  Mary  Ann  Ayling  (then  Mary  Ann  Lemmon),  her  executors,  adminis- 
trators, or  assigns,  for  the  payment  of  the  said  principal  sum  of  95/.  as 
aforesaid,  such  proportional  part  to  be  paid  immediately  on  the  expiration 
of  such  notice ;  and  such  several  payments  aforesaid  to  be  made  without  any 
deduction  or  abatement  whatsoever ;  then  and  in  such  case  the  said  inden- 
ture, and  every  article,  clause,  and  thing  therein  contained,  should  cease  and 
determine,  and  be  absolutely  void,  any  thing  therein  contained  to  the  con. 
trary  thereof  notwithstanding :  And  whereas  also  the  said  plaintiffs  have  not, 
nor  hath  either  of  them  as  yet  received  or  obtained  possession  of  the  said 
household  goods,  furniture,  fixtures,  plate,  linen,  and  china,  stock-in-trade, 
utensils,  implements,   and  things,  or  any  or  either  of  them,   or  any  part 
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thereof:  And  whereas  also  the  said  plaintiffs  heretofore,  to  wit,  on  the  24th 
day  of  Jul^t  in  the  year  of  our  Lord  1835,  were  UwfuUj  possessed  as  of  their 
own  property  of  the  said  indenture,  and  of  the  said  inventory ;  the  said  in- 
Tentory  then  heing  of  great  value,  to  wit«  of  the  value  of  100/.  of  lawful 
money  of  Great  Britain ;  and  being  so  possessed  thereof  as  aforesaid,  the 
said  plaintiffs  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  casually 
lost  the  said  inventory  out  of  their  possession,  and  the  same  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  came  to  the  posession  of  the  said  de- 
fendant by  finding ;  yet  the  said  defendant,  well  knowing,  &c.,  converted  and 
disposed  of  the  said  inventory  to  his  own  use. 

Demurrer i  for  the  following  causes :  that  the  said  declaration  states  that 
the  said  plaintiffs  were  possessed  of  the  said  inventory  before  the  said  inven- 
tory was  in  any  manner  received  by  the  said  defendant,  and  therefore  the  in- 
ventory was  the  property  of  the  said  plaintiff,  Henry  Ayling :  and  that  the 
said  Mary  Ann^  his  wife,  ought  not  to  join  in  an  action  for  recovery  of  the 
said  inventory,  after  it  had  so  become  the  property  of  the  said  plaintiff, 
Henry  Ayling ;  and  it  is  not  averred  in  the  said  declaration,  that  the  said  de- 
fendant in  any  manner  received  the  said  inventory  before  the  intermarriage 
of  the  said  plaintiffs. 


Gale,  in  support  of  the  demurrer. — The  wife  cannot  join  with  the  husband 
in  trover  to  recover  his  property.  The  general  rule  is  laid  down  in  the  notes 
to  WUbraham  v.  Snofw  (a),  husband  and  wife  cannot  have  an  action  of  trover 
and  declare  that  they  were  both  possessed  of  certain  goods,  and  that  the  de- 
fendant converted  them  to  their  damage,  for  the  possession  of  the  wife,  is  the 
possession  of  the  husband,  and  so  is  the  property.  This  case,  in  which  the 
inventory  alone  is  sought  to  be  recovered,  falls  within  the  rule.  Even  if  it 
were  conceded  that  the  inventory  stood  in  the  same  position  with  the  goods 
to  which  it  relates,  still  the  wife  could  not  join,  for  the  goods  vested  by  the 
marriage  ipso  facto  in  the  husband ;  the  want  of  possession  makes  no  differ- 
ence (6) ;  it  does  not  make  the  goods  c hoses  in  action.  There  are  two  cases 
in  equity  which  show  clearly  that  a  want  of  possession  does  not  prevent  the 
vesting  of  the  property.  In  Hart  v.  Nash  (c),  a  cheque  given  to  a  wife  after 
her  marriage  was  held  to  survive  to  her,  but  on  the  ground  that  '^  it  was 
merely  a  chose  in  action,  and  not  like  money  or  a  chattel."  So  in  fVildman 
v.  WHdman  ((/),  of  stock  standing  in  the  name  of  the  wife,  **  that  it  is  nothing 
but  a  right  to  receive  a  perpetual  annuity,  a  mere  right  having  semblance  to 
a  chattel  moveable  or  coined  money  capable  of  manual  apprehension.  But 
here  the  deed  vested  the  property  in  the  goods  in  the  wife  before  the  mar- 
riage, and  the  marriage  transferred  them  absolutely  to  her  husband.  In 
actions  by  baron  and  feme,  as  in  all  other  actions  where  there  is  more  than 
one  plaintiff,  an  injury  must  be  shown  to  have  been  done  to  all  the  plain- 
tiffs ;  and  there  are  but  three  ways  in  which  the  wife  can  sustain  any  injury  : 
by  acts  done  injurious  to  her  property  before  marriage;  acts  injurious  to  her 
personally  ;  acts  injurious  to  property  which  would  survive  to  her. 

Peacock.  contrd» — The  husband  might  sue  alone  or  jointly  with  his  wife. 


{a)  2  Wins.  Saund.  47,  note  i. 
(6)  Uttcon  Abri(l|;.  Detinue,  A. 


(r)  2  Madd.  139. 
(d)9  Ves.  174. 
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If  the  wife  should  survive  the  husband,  and  he  should  not  have  reduced  the  King*i  Bench, 
goods  into  possession,  they  would  vest  in  her,  and  not  in  die  executors  of 
her  husband.  The  goods  in  this  case  have  not  been  reduced  into  possession, 
and  are  a  mere  chose  in  action,  which  could  not  be  assigned  by  hint,  and 
would  survive  to  her ;  Purdew  v.  Jackson  (a).  But  it  is  said  that  the  inven- 
tory is  admitted  to  have  been  in  possession  of  the  husband,  and  that  it  cannot 
be  incident  to  things  of  a  personal  nature.  But  it  cannot  be  contended,  in 
case  of  the  wife  surviving  the  husband,  that  the  wife  would  have  to  sue  for 
the  goods,  and  the  executors  of  her  husband  for  the  inventory.  The  de« 
claration  shows  that  there  had  been  a  mortgage  of  the  goods  to  the  wife,  but 
that  they  had  never  been  reduced  into  possession.  The  wife  might  join  in 
trover  for  a  deed  securing  a  rent  charge  granted  to  her  dum  sola,  and  this  rule 
is  not  confined  to  deeds  relating  to  real  property.  Com.  Dig.  Bar.  and 
Feme  (V) ;  Bac.  Ahr.  lit.  Detinue,  B. 

Gale,  in  reply. — The  cases  cited  on  the  other  side,  are  cases  of  injury  to 
property  which  would  survive  to  the  wife. — [Lord  Denman,  C.  J. — The  day 
for  the  repayment  of  the  money  secured  by  the  bill  of  sale  has  not  arrived.] 
— That  does  not  prevent  the  property  vesting  in  possession  by  the  bill  of 
sale ;  there  is  no  provision  in  the  deed  that  the  mortgagor  shall  remain  in 
possession.  In  Martindale  v.  Booth  (b),  where  a  mortgagor  under  a  bill  of 
sale  remained  in  possession  of  the  goods,  an  action  of  trespass  was  neverthe- 
less brought  by  the  mortgagee  against  the  sheriff  who  bad  taken  them  in 
execution  on  a  judgment  against  the  mortgagor.  No  such  action  could  have 
been  maintained  unless  the  property  vested  in  possession  by  the  deed.  Pro- 
perty in  things  personal  draws  to  it  the  possession. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  is  one  of  those  cases  io 
which  the  husband  may  sue  alone,  or  the  husband  and  wife  jointly;  because 
I  think  it  is  quite  clear  that  tliese  goods  cannot  be  said  to  have 
been  reduced  into  possession  by  tlie  husband,  at  a  time  when  it  is  possible 
the  interest  may  always  be  paid,  and  the  principal  money  repaid,  in  which 
case  the  goods  would  never  come  into  the  possession  of  either  party.  The 
husband  undoubtedly  might  sue  for  the  inventory  separately,  for  he  is  pre- 
vented by  the  non-possession  of  it  from  reducing  the  goods  into  possession ; 
but  at  the  same  time  the  wife's  interest  continues  in  such  a  manner  that  in 
case  of  the  husband's  death  it  would  be  an  entire  interest  in  her,  and  on  her 
death  would  go  to  her  executors.  This  is  a  case  in  which,  if  the  husband 
may  sue  alone,  he  does  not  do  wrong  in  joining  his  wife.  Her  interest  then 
continuing  in  the  goods  must  be  taken  to  extend  equally  to  the  deed  or  other 
instrument  by  which  the  right  to  the  possession  of  the  goods  may  be  inforced. 
I  think  the  wife  has  been  properly  joined  as  plaintiff. 

Williams,  J.  concurred. 

CoLi.RiDOE,  J. — The  true  test  in  these  cases  is,  not  whether  the  husband 
might  have  sued  alone,  but  whether  there  is  such  a  continuing  interest  in  the 
wife,  that  in  any  state  of  things  after  the  husband's  death  she  would  have  the 


(a)  1  Rnm.  1. 


(6)  3  B.  &  Ad.  498. 
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King'i  Bench,    right  of  action  ?     In  this  case  there  has  been  a  mortgage  of  chattels  by  deed^ 
^^^^^         It  is  stated  on  the  face  of  the  deed,  that  if  the  interest  at  5  per  cent,  be  paid, 
^^WT  "^    *"^  '^^  principal  repaid  on  certain  notices  being  given,  this  deed  is  to  be 
„,  void.     On  the  face  of  it  therefore  it  appears,  that  during  the  payment  of  the 

Whxchbb.  interest  the  goods  are  not  to  pass  into  the  possession  of  the  mortgagee. 
That  is  the  state  of  things  under  the  deed.  The  declaration  says,  that  the 
husband  and  wife  never  in  point  of  fact  received  or  obtained  possession  of 
the  goods.  I  do  not  say  that  in  all  cases  it  is  absolutely  necessary,  with 
regard  to  a  personal  chattel,  that  the  husband  should  reduce  it  into  actual  pos- 
session to  secure  a  sole  property  in  it.  But  I  say,  that  in  this  particular  case 
the  deed  seems  to  contemplate  that  the  property  is  not  to  pass,  except  under 
certain  circumstances ;  but  those  circumstances  may  never  arise  at  all, 
and  the  present  state  of  things  may  continue  through  the  whole  of  the  cover- 
ture. If  that  should  be  so,  and  the  wife  should  survive  the  husband,  she 
would  have  a  right  to  the  goods,  and  not  the  husband's  executor.  I  think, 
therefore,  she  was  well  joined. 


HaYWARD  V.  Ha  SWELL. 
Jan,  24. 

An  imtrume&t.  |OPECIAL  case  for  the  opinion  of  the  Court.  Replevin.  Avowry  for 
te^?ut«Mcj  '^"^  ^"  arrear.  Plea,  non  tenuit.  At  the  trial  before  Lord  Detman, 
of  certain  pre-  C.J.  at  the  Sittings  \n  Lofidon  Si£ter  Michaclmas  Term,  lS35f  the  defend- 
^atUiViease        ^^^  P"'  ^"»  *®  evidence  of  the  tenancy,  an  instrument   in  the  following 

thereby  agreed  lo    WOrds : — 
be  granted  should 

be  granted  imme-  "Articles  of  Bgreemei^t  made  and  concluded  the  21st  day  of  May,  1833,  between 

alS'id  *^r"'*  ^'  ^'  ^««^^»  &c.  of  the  one  part,  and  Catherine  Hayward,  &c.  of  the  other  part,  as 

should  obtain  his  folloWB ;  that  is  to  say,  Charles  Pritchard  Haswellf  in  consideration  of  tlie  agreements 

lease  of  the  same  hereinafter  contained  on  the  part  of  the  said  Catherine  Hawoard,  her  executors  or 

premises  under  an      ,     ,   .  .  . 

agreement  pre-       administrators,  agrees  to  grant,  at  the  time  hereinafter  mentioned,  unto  the  said  C.  H, 

yiously  entered  ^  j^q^  Qf  ^]]  ^\^^^  piece,  &c.,  containing,  &c.,  with  the  messuage  or  tenement,  work- 
pose  :~  shops  and  buildings,  except  such  of  them  as  are  to  be  pulled  down,  as  hereinafter  is 
if«/tf,  it  appeared    provided  for:  And  also  of  the  dwelling-house,  workshops,  &c.  hereafter  agreed  to  be 

therefrom,  that  ,,,,.,  i.i  i..ii.  o  i 

the  alleged  lessor  erected  and  built  on  the  site  thereof,  with  their  appurtenances,  &c.  as  the  same  now  arc 
had  no  power  to  and  have  been  for  many  years  past,  in  the  possession  of  the  said  C.  H.  for  the  term  of 
Uie  instrument^  ^^  years  and  one  quarter  of  another  year,  wanting  ten  days,  from  the  25th  of  March 
therefore  was  oni  J  last,  at  the  rent  of  12/.  10s.  for  the  first  half  year  of  the  said  term,  payable  in  equal 
a"eMc*'"*^°^  ^^    portions,  on  the  24th  day  of  June  and  the  29th  day  of  September  next,  and  at  the  yearly 

rent  of  60/.  for  the  remainder  of  the  said  term,  payable  quarterly  on  the  25th  day  of 
December,  &c.  &c. .  And  for  the  consideration  aforesaid  the  said  C.  P.  H,  further 
agrees  to  and  with  the  said  C.  H.,  her  executors,  administrators,  and  assigns,  that  he  the 
said  C.  P.  H,  shall  and  will,  within  the  space  of  four  calendar  months  from  the  date 
hereof,  at  his  own  proper  costs  and  charges,  under  the  inspection  and  to  the  approbation 
and  satisfaction  of  the  surveyors  for  the  time  being  of  the  Merchant  Tailors*  Company, 
erect,  build,  and  finish  fit  for  habitation,  in  a  good  and  workmanlike  manner,  on  the 
before-mentioned  piece  of  ground,  a  dwelling-house  and  workshops,  according  to  a  cer- 
tain specification  and  plans  annexed,  &c.  &c. :  And  the  said  C.  H.  in  consideration  of 
the  costs  and  charges,  &c.  agrees,  that  the  said  C.  H.  shall  and  will  accept  and  take 
the  said  lease,  and  execute  a  counterpart  thereof  when  tendered  to  her  for  that  purpose : 
And  also  that  she  the  said  C.  H.  shall  and  will,  within  the  like  period  of  four  months,  at 
her  own  costs  and  charges  erect,  build,  and  finish  on  the  said  piece  of  ground  all  such 
other  erections  and  buildings,  in  addition  to  those  hereinbefore  agreed  to  be  erected  and 
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built  by  the  said  C.  P.  H.  as  are  required  to  be  erected  and  built  under  and  by  virtue    King*»  Bench. 
of  certain  articles  of  agreement,  bearing  date  the  5th  day  of  October  last,  and  made  b^  ^^^z 

tween  the  Merchant  Tailors*  Company  of  the  first  part,  the  Venerable  Joseph  Holden  Hay  was  d 
Pottf  Archdeacon  of  London,  &c.  &c.  of  the  second  part,  and  the  said  C.  P.  H.  of  the  u  ^' 
third  part;  and  in  conformity  therewith,  and  that  the  erections  to  be  so  respectively 
erected  and  built  by  the  said  C.  P.  H.  and  C.  H,  when  finished,  shall  be  of  the  aggre- 
gate value  of  800/. :  And  it  is  hereby  agreed  and  declared,  by  and  between  the  parties 
hereto,  to  be  the  true  intent  and  meaning  of  them  and  of  these  presents,  that  the  lease 
hereby  intended  to  be  granted  shall  be  granted  immediately  after  the  said  C.  P.  H,  shall 
obtain  his  lease  of  the  said  premises  under  the  before-mentioned  agreement  of  the  5th 
of  October  last,  and  which  he  shall  obtain  with  all  convenient  speed  at  his  own  costs 
and  charges,  and  shall  contain  on  the  part  of  the  lessee  like  covenants,  provisoes,  and 
agreements  to  those  to  be  contained  in  the  original  lease  of  the  said  premises  so  to  be 
granted  to  the  said  C.  P.  H.  as  aforesaid,  and  such  other  covenants  as  are  usual  and 
common  in  like  leases  :  And  that  the  said  C.  H,  &c.  shall  and  will  well  and  truly  pay 
the  rent  hereby  agreed  to  be  paid,  on  the  days  and  in  the  manner  aforesaid,  as  if  the  lease 
hereby  intended  to  be  granted  had  been  executed  and  performed,  and  that  all  and  every 
the  stipulations  to  which  the  said  C.  P.  H,  is  subject  to  by  the  agreement  under  which 
he  holds  the  said  premises,  except  such  as  he  is  bound  to  perform  by  virtue  or  in  pur- 
suance of  these  presents,  and  from  time  to  time  indemnify  and  keep  indemnified 
him  the  said  C.  P.  H.  &c.  of,  from,  and  against  all  loss,  damage,  or  expense  which 
he  or  they  may  incur  or  sustain  by  reason  of  the  non-performance  thereof:  And  it  is 
also  agreed  by  and  between  the  parties  hereto,  that  the  said  C.  H.,  her  executors,  admi- 
nistrators, or  assigns,  shall  and  will  pay  or  reimburse  the  said  C.  P.  H.,  his  executors, 
administrators,  or  assigns,  the  amount  of  the  costs  and  chaiges  for  preparing  these 
presents,  and  also  of  the  following  instruments,  videlicet,  the  agreement  and  counteiv 
part  between  the  said  Company  and  the  said  C.  P.  If.,  the  Icyise  and  counterpart  to  be 
executed  by  him  unto  the  said  C.H.,  her  executors,  administrators,  or  assigns,  by  virtue 
of  these  presents ;  which  latter  is  to  be  prepared  by  the  solicitor  to  the  said  C.  P.  H. : 
Provided  always,  that  if  it  should  happen  that  the  said  C.  If.,  her  executors,  adminis- 
trators, or  assigns,  shall  neglect  to  pay  the  before-mentioned  rent  on  the  days  and  in  the 
manner  hereinbefore  provided,  or  shall  neglect  to  perform,  fulfil,  and  keep  all  and  every 
the  stipulations  and  agreements  hereinbefore  contained,  and  on  her  part  to  be  per- 
formed, fulfilled,  and  kept,  according  to  the  true  intent  and  meaning  of  these  presents, 
then  and  in  either  of  those  cases  this  agreement,  so  far  as  relates  to  the  engagements 
of  the  said  C.  P.  H.,  his  executors,  administrators,  or  assigns,  shall  be  void  and  of  no 
efiect ;  and  he  or  they  shall  immediately  thereupon  be  at  full  liberty  to  retain  or  enter 
upon  possession  of  the  premises  hereby  agreed  to  be  let  and  relet,  or  otherwise  dispose 
of  the  same  to  the  exclusion  of  the  said  C  H.,  her  executors,  administrators,  or  assigns, 
any  thing  hereinbefore  contained  to  the  contrary  in  anywise  notwithstanding :  And  the 
said  C.  P.  H.  doth  hereby  agree  to  and  with  the  said  C.  U,,  her  executors,  administra* 
tors,  or  assigns,  that  in  case  the  said  C.  P.  IL,  his  executors,  administrators,  or  assigns, 
shall  neglect  to  perform,  fulfil,  and  ke<*p  all  and  every  the  stipulations  and  agreements 
hereinbefoie  contained,  and  on  his  part  to  be  performed  and  kept,  then  that  he  the  said 
C.  P.  H.,  his  executors,  administrators,  or  assigns,  shall  and  will  upon  demand  pay 
unto  the  said  C.  H.,  her  executors,  administrators,  or  assigns,  the  sum  of  500/.  as  and  for 
liquidated  damages.     In  witness,  &c,'* 

Lord  Denman,C,J.  being  of  opinion  that  this  instrument  did  not  consti- 
tute a  demise,  directed  a  verdict  for  the  plaintiflT  for  the  value  of  the  goods 
taken,  but  reserved  leave  to  move  to  enter  the  verdict  for  the  defendant. 
The  question  for  the  Court  was,  whether  the  above  instrument  was  a  lease, 
or  an  agreement  for  a  lease. 
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R.  Gthmey  for  the  plaintifF. — This  instrument  cannot  be  construed  as  a 
demise.  Although  the  contemplation  of  a  future  lease  is  not  conclusive, 
according  to  fFarmany.  Faithful  {a),  yet  the  uncertainty  of  its  ever  being 
in  the  defendant's  power  to  grant  a  lease  at  ail,  is  quite  conclusive  of  the 
question.  The  words  "  that  the  lease  hereby  agreed  to  be  granted  shall  be 
granted  immediately  after  the  said  C.  P.  H.  shall  obtain  his  lease  of  the 
•aid  premises  under  the  before-mentioned  agreement  of  the  5th  o(  October 
last,  and  which  he  shall  obtain  with  all  convenient  speed  at  his  own  costs 
charges,"  &c.  show  that  the  defendant  had  at  this  time  no  power  to 
demise.  Doe  d.  Coore  v.  Clare  (6),  therefore,  is  in  point  to  show  that  this 
instrument  cannot  be  sustained  as  a  lease.  The  fact  of  the  defendant  not 
having  power  to  demise,  distinguishes  this  from  all  the  cases  which  may  be 
cited  OQ  the  other  side. 


Gordon^  cmUrd. — In  Doe  d.  Coore  v.  Clare  the  instrument  recited,  that 
A.9  in  case  it  should  turn  out  that  he  was  entitled  to  certain  premises  on  the 
death  of  B.f  another  person,  would  demise  them,  and  contained  a  covenant 
to  procure  from  the  lord  a  licence  to  let,  and  it  was  uncertain  whether  the 
licence  would  be  granted.  Here  the  Merchant  Tailors*  Cowtpany  was 
already  under  articles  of  agreement  with  the  defendant  to  grant  him  a  lease, 
which  there  could  be  no  doubt  would  be  granted  him  accordingly.  He  had 
therefore  virtually  the  power  to  grant  an  under-lease  to  the  plaintiff. 

Oumey,  in  reply,  was  stopped. 

[The  arguments  in  this  case  comprehended  many  other  points,  which 
have  been  omitted,  as  fhey  were  not  adverted  to  by  the  Court.] 

Demman,C.J. — It  is  impossible  to  say  that  this  instrument  is  a  lease, 
when  it  appears  clearly  from  its  terms  that  the  defendant  had  not  the  power 
to  grant  a  lease. 

Williams,  J.  and  Coleridge,  J.  concurred. 


(a)  5  n.  &  Aid.  1042. 


Judgment  for  the  plaintiff. 
(6)  2  T.  R.  739. 


Jan,  26. 

Tlie  utignineot 
of  hb  estate  by  an 
iniolvent  debtor, 
who  has  beea  dis- 
charged ander 
53  G«0.  3,  c.  102, 
cannot  be  proved 
by  a  certified  copy 
ot  the  asugnment, 
as  under  7  O«0. 4, 
c.  57  f  s.  76. 


Doe  d.  Threlfall  and  another  v.  Sellers. 

EJECTMENT  for  lands  in  Staffordshire  by  the  assignee  of  an  insolvent 
debtor.  At  the  trial  before  Lord  Denman^  C.  J.  at  the  Staffordshire 
summer  assizes,  1 835,  a  certified  copy  of  the  assignment  from  the  insol- 
vent to  the  provisional  assignee,  under  the  seal  of  the  Insolvent  Debtors' 
Court,  was  tendered  as  evidence  of  the  assignment,  but  objected  to,  on  the 
ground  that  the  insolvent  having  been  discharged  in  1816,  under  5S  Geo,  3, 
c.  102,  the  proper  mode  of  proof  was  by  production  of  the  original,  or 
at  least  by  an  examined  copy.  His  lordship  received  the  evidence,  reserv- 
ing leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should 
be  of  opinion  that  the  evidence  was  inadmissible. 


Maule  having  accordingly  obtained  a  rule  nrW, 
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Thrilfall 

tnd  another 

0. 

Sbi 


R,  V.  Richards  and  Busby  now  shewed  cause. — ^The  assignment  in  this  King't  Bench, 
case  was  properly  proved.  The  53Geo.  3,  c.  102,  expired  on  the  Ist  of 
Ncvember^  1819 ;  then  came  1  Geo,  4,  c.  119,  which  was  in  part  repealed  by 
7  Geo,  4,  c.  57,  Under  neither  of  the  two  latter  acts  could  any  doubt  be  raised 
against  the  evidence  admitted  in  this  case ;  Doe  d.  Philips  v.  Evans  (a),  fiut 
it  is  said  that  section  76  of  7  Geo,  4,  c.  57,  providing  that  a  copy  of  the 
proceedings  in  the  Insolvent  Debtors*  Court,  sealed  with  the  seal  of  the 
Court,  is  to  be  sufficient  evidence  of  the  same,  does  not  apply  to  proceed- 
ings under  53  Geo,  3,  c.  103.  All  three  acts,  however,  form  parts  of  one 
connected  system.  The  1  G«o.  4,  c.  119,  s.  36,  carries  on  to  the  Court 
thereby  established  all  the  powers  given  to  the  Court  previously  established 
by  53  Geo.  3,  c.  102,  and  then  enacts,  jn  section  37,  that  all  records,  &c. 
received  under  the  prior  act  shall  be  delivered  over  to  the  Chief  Clerk  of 
the  new  Court,  and  shall  be  deemed  and  taken  to  be  the  records  of  the  new 
Court,  of  which  a  certified  copy  is,  by  section  45,  to  be  the  legal  evidence  in 
all  Courts  whatever.  Again,  the  7  Geo.  4,  c.  57,  reciting  the  last  act,  and 
continuing  the  Court  established  by  it,  and  the  powers  vested  in  it,  provides, 
in  clause  89,  that  its  records,  &c.  shall  be  preserved  and  deemed  and  taken 
to  be  the  records  of  the  Court  so  continued.  The  records,  then,  of  the 
old  Court  being  records  of  the  new  Court,  as  continued  by  7  Geo.  4,  c,  57 ^ 
they  are  all  to  be  evidenced  alike  in  the  mode  prescribed  by  this  last  act  in 
its  76th  section.  [Coleridge^  J.  Why  may  not  the  89th  section  have  a  gene- 
ral application  to  the  records  of  all  proceedings,  and  the  76th  be  restricted 
to  the  records  of  such  proceedings  as  are  taken  under  that  act  alone  ?] 
It  would  be  very  inconvenient  to  have  a  different  mode  of  proof  in  the  two 
cases,  and  the  language  of  the  two  clauses  does  not  poiht  out  any  such  dis- 
tinction. 


Maule,  contrd, — The  authority  of  Doe  d.  PhilUps  v.  Evans  might  perhaps 
be  questioned,  inasmuch  as  section  76  using  the  words,  **  such  prisoner," 
must  intend  the  description  of  prisoner  before  mentioned,  which,  on  going 
back  through  the  preceding  sections  to  section  10,  is  manifestly  such  pri- 
soner as  may  be  discharged  under  the  provisions  of  that  act  alone.  But  it 
is  not  necessary  for  the  defendant  to  impugn  the  accuracy  of  that  decision, 
as  It  merely  established  that  the  records  of  proceedings  under  1  Geo.  4, 
might  be  proved  after  the  new  fashion  prescribed  by  7  Geo,  4.  But  it  was 
the  1  Geo,  4,  c.  119,  s.  7,  that  fost  made  the  assignment  a  record  of  the 
Court.  The  document  then  in  the  case  cited  was  made  a  record  by  that 
act ;  but  under  the  previous  act  the  assignment  formed  no  portion  of  the 
recorded  proceedings  of  the  Court.  It  was  therefore  simply  a  muniment  of 
the  assignees'  title,  of  which  even  an  examined  copy  would  not  have  been 
evidence.  The  original  itself  should  have  been  produced.  [He  was  then 
stopped.] 

Lord  Denman,  C.  J. — We  are  all  satisfied  that  the  distinction  pointed  out 
is  weU  founded,  and  it  presents  an  objection  to  the  evidence  in  this  case 
which  cannot  be  answered. 

Rule  absolute. 

(a)  Crom.  6c  Meet,  460. 
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'tl,^    '  The  King  v.  The  Justices  of  Buckinghamshire. 


jiM.  so.        jC>  ULE  fiift  for  a  tnandamutf  commanding  the  defendants,  justices  of  the 
tMM^vcra  ra-  county  of  BuckSf  to  grant  a  warrant  of  distress  upon  the  goods  of  Henry 

pomtd  10  bor>  Webb,  in  satisfaction  of  a  rate  made  in  pursuance  of  1  WilL  4,  for  taking 
pwiwiMrof^ii^  down  the  parish  church  o^  Great  Marlon^  in  the  said  county,  and  for  rebuild- 
dowD  mmI  rebnudu  Jog  the  Same. 

The  act  empowered  trustees  to  borrow,  for  the  above  purposes,  a  sum  of 
10,000/.,  to  be  charged  upon  certain  rates  to  be  made  in  pursuance  thereof, 
on  the  full  annual  rent  or  value  of  the  houses,  warehouses,  shops,  buildings, 
lands,  tenements  and  hereditaments  rated  or  rateable  to  the  poor  of  the  said 
parish  of  Great  Marlow,  on  all  and  every  the  tenants  and  occupiers  of  the  said 
parish. 

Persons  refusing  to  pay  their  proportion  of  the  rate  were  to  be  summoned 
totha^poorofUM  l^^fo^^  &  magistrate,  who  was  empowered  and  required  to  make  an  order  for 
Mid  pwtob,  OB  all  itii  payment,  and  in  case  of  their  non-compliance,  to  issue  a  distress  warrant 
teMou  and  occ«-   ^'^^  ^^  amount.     The  act  allowed  an  appeal  against  the  rate  to  the  trustees, 

and  from  them  to  the  quarter  sessions.  A  rate  for  the  sum  of  31/.  10«.  Od, 
had  been  duly  made  on  Mr.  fFebbf  who  was  the  lessee  of  the  great  and  small 
tithes  and  glebe  of  the  parish.  Having  refused  to  pay  the  above  sum,  he 
was  summoned  before  two  magistrates,  and  on  his  contending  that  the  tithes 
and  glebe,  which  had  been  assessed,  were  not  within  the  description  of 
property  made  rateable  by  the  act,  they  declined  issuing  their  warrant  of 
distress. 


log  a|iarUh 
diureh,  and  lo 
charf*  lb«  laa 
tN»rrowcd  apoo 
rataa  to  be  laada 
vadartiM  act 
"oabonwa,  wart- 

buildiiiga,  laada, 
UnamniUt  and 
baraditamtnta. 


plan  of  Uia  said 
pariah.'*    HM, 
tbac  ticbaa  wcra 


Sir  IF,  W.  FoUett  and  /.  G.  PhiUimore  shewed  cause  against  the  rule. — All 
property  rateable  to  the  relief  of  the  poor  is  by  this  act  subjected  to  the  new 
church  rate ;  but  the  legislature  could  never  have  intended  to  include  tithes, 
which,  although  rateable  to  the  relief  of  the  poor,  have  always  been  exempted 
from  church  rates,  on  the  ground  that  they  are  chargeable  for  the  repairs  of 
the  chancel  (a).  The  body  of  the  church  is  to  be  repaired  by  the  parish- 
ioners. If  tithes  also  are  to  contribute,  they  will  have  a  double  burthen  cast 
upon  them.  The  word  *'  hereditaments"  standing  by  itself,  has  no  doubt  a 
wide  signification ;  but  the  other  words  with  which  it  is  associated,  particu- 
larly the  words  "  tenants  and  occupiers,"  restrain  its  signification  in  this  instance. 
In  Rex  V.  The  Manchester  and  Salford  Waterworks  Company  (5),  the  ques- 
tion was  as  to  the  rateability,  under  a  lighting  and  paving  act,  of  certain  pipes 
and  apparatus,  and  it  was  held  that  the  word  "  tenement*'  in  the  act  was  so 
qualified  by  tlie  context  as  not  to  include  such  property,  which,  but  for  the 
context,  it  clearly  would  have  included.  In  Rex  v, The  Shrewsbury  Trustees{c), 
the  word  '*  hereditaments**  would  have  been  controlled  in  like  manner,  if  the 
special  exception  of  certain  property  in  that  case  had  not  indicated  that  no 
other  exception  was  intended.  The  import  of  this  latter  word  in  relation  to 
tithes  is  noticed  in  Phillips  v.  Tomes  (rf).  The  Court  will  act  upon  the  prin- 
ciple recognised  very  recently  in  Rex  v.  Dyer  and  Hall  (e),  and  not  expose  the 
defendants  to  an  action,  by  compelling  them  to  issue  a  warrant,  of  which  the 
legality  maybe  doubtful. 


(«)  Gibson's  Codei,  199,  c.5,  lit.  hi. 
(6)  1  B.At  C.  630. 
(c)  3B.  &  Ad.  216. 


id)  3  Bos.  &  Pal.  362. 
(a)  2  Ad.  6:  Ell.  606  ;  S.  C.  in  note  to  Uct 
v,JJ.of  Somertetihire,  1  Harr.  CJc  Woll.  83. 
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Kelly  in  support  of  the  rule. — The  Court  will  have  no  scruple  in  this  case.  King*t  Btmch. 

Mr.  Webb  has  altogether  neglected  the  remedy  given  him  by  appeal.     To  s^vW 

prevent  all  ambiguity,  the  act  itself  has  furnished  the  criterion  of  rateability  Tl»«  Kixo 

under  its  provisions — namely,  rateability  to  the  relief  of  the  poor.     (He  was  ji,e  justices  of 

then  stopped.)  Buctikoham- 


SHIBB. 


Lord  Denman,  C.  J. — It  would  be  repealing  this  statute  to  say  that  tithes 
which  are  an  hereditament  rateable  to  the  relief  of  the  poor  are  not  subject  to 
this  church  rate.  We  should  follow  the  rule  acted  upon  in  Rex  v.  Dyer  and 
Hallf  if  we  had  any  doubt  at  all  upon  this  question. 

Williams,  J.  concurred  (a). 

(a)  LUtledale,}.  tbsent  from  illness ;  Coleridgt,  J.  in  the  Bail  Couit. 

The   King  v.  The  Overseers  and   Churchwardens  of 

Edlaston.  ^^3,. 

"MfANDAMUS,     The  (a)  recital  of  the  writ  was,  "  whereas  we  have  been    J\MTf!T^^ 
informed  that  there  is  no  legal  rate  or  assessment  made  by  you,  the  aud  ovenccn  to 
said  overseers  and  churchwardens  of  the  said  parish,  upon  the  inhabitants  JJ^^  ^  ^* 
and  occupiers  of  lands,  houses,  and  other  things  rateable  within  the  said  ma  had  been 
parish,  for  and  towards  the  necessary  relief  ,  support,  and  maintetiance,  of  the  *«,<^  relief  of 
poor  of  the  said  parish y  according  to  the  form  of  the  statute  in  such  case  made  tb«  poor,  panaing 
and  provided  :  but  that  you,  the  said  overseers  and  churchwardens,  not  re-  theOmn'office. 
eardinff  your  duties  in  this  respect,  have  absolutely  neglected  and  refused,  ^^^*  ***■'  ^'^  ^"' 

J       Ml  J  1  1        r  1  1  «        o      I.     T#/,.     t  WM  Rood,  and  that 

and  still  do  neglect  and  refuse,  to  make  any  such  rate,  &c.  &c.      WhUehurst,  n  suffideniij  ap- 
in  Michaelmas  term  last,  obtained  a  rule  to  shew  cause  why  the  writ  should  P*^'!'*  **"«  ■  ™*« 

^  had  become  ne- 

not  be  superseded,  on  the  ground  that  it  had  been  obtained  by  one  of  the  ceuary. 
overseers,  to  whom  it  was  directed ;  or  why  it  should  not  be  quashed  as  , Ji^if Smrelk 
insufficient  upon  the  face  of  it,  in  not  shewing  that  a  rule  had  become  wurdens  and  om- 

_^_^._-_-,  9Mn may  be  »ued 

necessary.  ^^^  ^^  ^^  ^  ^^ 

owo  bodj.    1  W» 

Greaves  now  shewed  cause. — Any  one  overseer  or  churchwarden  may  sue  affect  the  liwr*^ 
out  this  writ,  which  must  unavoidably  be  addressed  to  all;  Anonymous (b),  conceroingthe 

.__  ,  ,.  ^  »  jr  V  /     p,rti^bjwhora 

(He  was  then  stopped.)  tmmmdmuu  may  be 

IVhUehurst,  contrd, — The  case  cited  was  decided  before  the  late  act,  1  W. 
4,  c.  21,  which  assimilates  the  proceedings  upon  mandamus  in  ordinary  cases 
to  the  proceedings  under  9  Ann.  c.  20,  upon  mandamus  in  respect  of  rights 
to  offices  and  franchises,  and  regulates  the  costs  of  the  proceedings.  There 
must  be  two  parties  in  these  cases — a  party  to  prosecute,  and  a  party  to  make 
a  return  to  the  writ.  Suppose  Gadshy  were  purposely  to  make  a  bad  return, 
there  would  be  this  absurdity,  that  he  would  be  the  person  to  plead  to  it ; 
that  on  the  issue  joined  he  would  recover  judgment  against  himself^  costs 
against  himself,  to  be  levied  by  a  writ  of  ca.  sa,  against  himself.  There  is 
another  objection  to  the  writ.  It  is  not  shewn  on  the  face  of  it,  that  any 
rate  was  necessary.  Admitting  every  fact  stated  in  the  writ,  there  has  been 
no  default  on  tlie  part  of  the  parish  officers.     If  they  had  been  guilty  of  the 

(a)  See  1  Nev.  Ai  Ter.  20.  (ft)  2  (  hitty,  254. 

M  2 


proaecoted. 
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XiNf'f  Betuh, 


Tbt  King 

Oadsby 

tndothera, 

Oicfmii  and 

Cbnrchwudeiii 

of 

Edlaston. 


de&ult  alleged,  an  indictment  would  lie  against  them ;  but  an  indictment 
stating  only  the  facts  contained  in  this  writ,  would  be  bad.  All  material 
facts  should  be  stated  upon  the  writ,  to  g^ve  the  party  to  whom  it  is  addressed 
an  opportunity  of  trayersing  them ;  Rex  v.  Bishop  of  Oxford  (a),  Rex  v.  The 
Justices  of  the  West  Riding  (6),  Rex  v.  The  Margate  Pier  Company  {c). 

Greaves,  in  reply.— -Inquiry  was  made  at  the  Crown  Office  as  to  the  proper 
form  of  the  writ.  This  writ  is  in  the  same  form  with  that  issued  in  Rex  v. 
St.  Nicholas,  Leicester  (d). 

Lord  Denman,  C.  J. — The  form  being  such  as  used  in  the  Crown  Office 
is  sufficient;  and  the  word  "  necessary"  is  enough  to  give  us  jurisdiction. 
The  late  act  has  not  nuule  any  alteration  in  the  law  respecting  the  parties  by 
whom  writs  of  mandamus  are  to  be  issued.  As  for  the  inconveniences  which 
have  been  suggested  in  cases  like  the  present,  we  will  deal  with  them  when 
they  occur. 


Williams,  J.  and  Coleridge,  J.  concurred. 


Rule  discharged. 


(«)  7  East.  345. 
(6)  7  T.  R.  4e7. 


(c)  3  B.  &  Aid.  220. 

(d)  Not  reported. 


Jun,  31. 
TbaoMyoraod 

•kUWIMB  of  JLMf 

An  Ma  HOC  Witbo- 
riMdtjr  4  Gm.4, 
c.  0*,  (tb«  Om>1 
Act)  to  nukke  such 
»  cloMlficBtloii  of 
prisooen  a»  to  ex- 
clude firoa  A'tm- 
f*M  persons  com- 
muted thereto  by 
theUUMuu 
megbtrates  for 
nisdemesDors. 


The  Kino  v.  Cope. 

1 NDICTMENT  against  the  defendant,  as  keeper  of  the  gaol  of  Newgate, 
for  refusing  to  receive  certain  prisoners  committed  to  the  said  gaol  hy 
magistrates  for  the  county  of  Middlesex.  At  the  trial  before  Lord  Denman, 
C.  J.,  at  the  sittings  after  Trinity  term,  it  was  admitted  that  Newgate  is  the 
gaol  for  the  County  of  Middlesex,  as  well  as  for  the  City  of  London  ;  and  the 
jury  found  the  defendant  guilty  on  all  those  counts  of  the  indictment  which 
charged  the  defendant  with  a  refusal  to  receive  persons  committed  in  default 
of  sureties  to  keep  the  peace  and  for  misdemeanors  ;  but  leave  was 
given  to  move  to  set  aside  this  verdict,  and  enter  a  verdict  of  not  guilty,  if 
this  Court  should  be  of  opinion  that  the  mayor  and  aldermen  of  the  city  of 
London  had,  under  the  6  Geo.  4,  c.  64,  a  right  to  exclude  from  Newgate  all 
prisoners,  except  such  as  were  committed  for  or  convicted  of  felonies.  The 
defendant  had  acted  under  an  order  made  by  the  Court  of  Mayor  and  Alder- 
men, on  the  6th  of  July,  1 826,  the  material  part  of  which  directed,  "  that  the 
class  of  prisoners  to  which  the  gaol  of  Newgate  and  every  part  thereof  shall 
be  applicable,  shall  be  such  prisoners  only  as  are  or  may  be  lawfully  com- 
mitted to  or  detained  in  the  said  gaol  for  felonies,  either  before  or  after  con- 
viction of  the  same,  and  for  no  other  crimes  and  offences  whatsoever.** 


Sir  J,  Campbell,  A.G.,  on  a  former  day,  obtained  a  rule  niti  for  entering  a 
verdict  of  not  guilty. 

Erie  and  Addison  afterwards  shewed  cause  (a). 


(a)  Jan,  20,  before  Lord  Denman,  C.  J.,  Wiltiamt  and  Coleridge,  Js. 
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Sir  /.  Campbell^  A.  G.,  the  Recorder,  the  Common  Sergeant  of  the  City  of  KingU  Bench. 

Lomdon,  Sir  fV.  W.  Folktt,  R.  V.  Richards,  and  BuUock,  supported  the  rule.  v#^^ 

The  King 

Cur,  adv.  vult.  Copi. 

The  judgment  of  the  Court,  comprising  all  the  material  arguments  in  the 
case,  was  this  day  delivered  by 

Lord  Denman,  C.  J. — This  was  an  indictment  against  the  defendant,  as 
keeper  of  the  gaol  of  Newgate,  for  refusing  to  receive  a  prisoner,  committed 
by  justices  of  the  peace  for  the  county  of  Middlesex,  charged  with  a  misde- 
meanor. The  gaol  of  Newgate  is  the  county  gaol  of  Middlesex;  and  the 
justices  of  the  peace  of  that  county,  before  and  until  the  year  1826,  had 
been  in  the  habit  of  committing  persons  charged  with  felonies  and  misde- 
meanors to  that  gaol.  The  same,  however,  is  locaUy  situated  within  the 
limits  of  the  City  o£  London,  and  has  always  been  under  the  control  and  di- 
rection of  the  Court  of  Mayor  and  Aldermen;  the  justices  of  the  peace  for 
the  County  of  Middlesex  never  having  visited,  nor,  except  as  is  above  men- 
tioned, in  any  manner  interfered  therewith.  In  the  year  1826,  the  Court  of 
Mayor  and  Aldermen  made  an  order,  excluding  from  the  said  gaol  prisoners 
committed  upon  a  charge  of  misdemeanor,  in  obedience  to  which  the  defend- 
ant acted,  and  the  validity  of  which  raises  the  present  question,  which  depends 
upon  the  construction  of  4  Geo.  4,  c.  64.  That  act  had  for  its  object,  as 
by  the  recital  and  provisions  appears,  the  regulation  of  gaols  and  houses  of 
correction,  and  particularly  the  classification  of  prisoners  therein  ;  those  pro- 
visions expressly  extending  (by  section  2)  to  the  gaols  and  houses  of  correc- 
tion in  the  City  of  London.  By  the  4th  section,  justices  of  the  peace  for  the 
counties  and  places  to  which  the  act  refers,  '*  shall,  by  orders  to  be  made  for 
that  purpose,  declare  to  what  class  or  classes  of  prisoners  every  such  gaol 
or  house  of  correction,  or  any  part  or  parts  thereof,  shall  be  applicable." 
This  material  section,  we  think,  must  be  understood  as  applying  to  cases 
where  the  jurisdiction  and  power  of  committal  were  fully  known  and  under- 
stood, and  not  as  in  any  way  interfering  therewith.  It  is  also  further  pro- 
vided, in  this  same  section,  that  the  order  above  referred  to  shall  in  such 
case  '*  be  signed  by  the  chairman  of  the  sessions,  and  shall  be  notified  by 
the  clerks  of  the  peace  to  the  several  justices  of  the  peace  in  every  such 
county,  riding,  division,  city,  &c. ;"  a  provision  obviously  applicable  to  one 
and  the  same  jurisdiction,  and  which  in  the  present  instance  could  not  have 
been  complied  with.  The  12th  section  enacts,  that  it  shall  be  lawful  for  the 
Court  of  Mayor  and  Aldermen  of  the  City  of  London,  so  far  as  the  prisons 
within  it  are  concerned,  and  for  five  justices  of  the  peace,  at  their  quarter 
sessions  respectively,  so  far  as  regards  prisoners  within  their  respective 
jurisdictions,  whether  the  same  be  county,  riding,  division,  or  other  place, 
to  make  such  further  rules  as  to  them  may  seem  expedient,  subject  to  ap- 
proval, as  therein  is  provided.  In  this  section  also,  which  is  in  pari  materid 
with  the  fourth,  and  only  as  it  were  a  continuance  of  its  powers  to  future 
time,  the  same  observation  applies  with  respect  to  jurisdiction.  That  seems 
to  be  assumed  as  fixed  and  settled.  The  Court  of  the  Mayor  and  Aldermen 
in  the  City  of  London,  and  justices  of  the  peace  at  their  several  Courts  of 
Quarter  Sessions,  are  coupled  together  in  the  description  of  their  functions 


166  TERM  REPORTS  in  the  KING'S  BENCH. 

ITfcif't  Bmdk.  and  powers.  And  with  respect  to  the  latter  (justices  in  their  respective 
*^^^"^  Courts  of  Quarter  Sessions)  their  power  is  expressed  to  be  "  within  their 
Ths  Knto  respective  jurisdiction/'  and  certainly  they  could  make  no  rules  which  would 
Cops.  l^&^c  the  effect  of  enlarging  their  own  jurisdiction,  or  abridging  that  of  others. 
It  is  also  observable,  that  the  effect  of  this  order  is  to  transfer  the  expense 
of  keeping  prisoners,  committed  for  trial  upon  a  charge  of  misdemeanor, 
from  the  City  of  London^  which  heretofore  defrayed  it,  to  the  County  of  Mid- 
dlesex. Then  follows  the  ISth  section,  upon  which  a  good  deal  of  reliance 
was  placed.  That  provides  expressly  that  all  the  powers  given  by  the  act  to 
josdces  of  the  peace  at  their  several  Courts  of  Quarter  Sessions,  shall  be 
exercised  within  the  City  by  the  Court  of  Mayor  and  Aldermen,  and  not  by 
them  as  magistrates  at  the  Court  of  Quarter  Sessions  for  the  said  city.  We 
think,  however,  that  this  section  can  only  be  understood  as  formally  recognis- 
ing the  general  authority  of  the  Court  of  Mayor  and  Aldermen,  leaving  their 
power  in  the  particular  now  under  our  consideration  untouched.  It  may  be 
dear  that  the  authority  to  make  this  order,  if  it  existed  any  where,  was 
vested  in  the  Court  of  the  Mayor  and  Aldermen.  That,  however,  obviously 
leaves  the  question  of  their  authority  as  it  stood  before.  Upon  the  whole, 
it  is  certain  that  the  jurisdiction  of  the  justices  of  the  peace  of  the  county  of 
MiddUiex  is  not  directly  taken  away;  and  we  think  that  when  another  and 
generally  consistent  purpose  is  apparent  in  the  act  of  parliament,  it  would  be 
too  much  to  attribute  to  it,  upon  doubtful  implication,  such  a  large  and  ex- 
tensive collateral  effect.  We  will  only  add  in  conclusion,  that  although  the 
mode  of  classing  to  be  inforced  by  the  order  in  question  (and  which  is  rather 
the  classing  of  prisons  than  prisoners)  may  not  be  practicable  if  persons 
chained  with  misdemeanors  be  admitted  into  the  gaol  of  Newgate^  it  does 
not  follow  that  there  might  not  be  a  classification  of  prisoners  therein,  though 
such  persons  should  be  admitted.  It  follows  that  the  rule  for  an  acquittal 
must  be  discharged. 

Rule  discharged. 


The  King  v.  The  Nottingham  Old  Waterworks 

Company. 

J-.28.  A  MANDAMUS  in  this  case  had,  in  Michaelmas  term   1835  (a),  been   di- 


had  iuued  to  a  rcctcd  to  this  company  under  7  &  8  Geo.  4,  (an  act  for  the  more  effectual 

compuny.  uoder  •  suppW  of  Water  to  the  towD  o^ Nottingham)  commanding  them  to  have  a  jury 

them  to  summoa  impanelled  at  the  next  quarter  sessions  for  the  county,  according  to  the  re- 

•  jury  iwfore  the  quigitions  of  the  act,   for   the   purpose  of  assessing  to  a  Mrs.  Turner  the 

SfMiqns  for  t)ie 
■ssMsment  of  da- 

mafes  to  a  party  (a)  See  Rex  V.  i^ottingham  Watervforki  Company,  5  Ncv.  &  Man.  498. 

inirvcd.    Thf  ver- 
dict and  the  jodg- 

ment  thfreoa  were,  aecordlng  to  the  act,  to  be  rei^btered  and  deemed  records  of  tlie  sesalons  to  all  intents 
and  purposes,  but  no  speci6c  mode  was  given  for  recovering  such  d«ma|*es.  The  damages  having  been 
Msseised,  and  tlie  company  refusing  to  pay  them,  the  Court  issued  a  second  matiSmmiu  to  rompel  payment, 
on  the  ground  that  it  was  not  clear  whether  an  action  of  debt  would  lie  on  such  a  judgment  of  Quarter 
Sessions,  and  that  mtm^mmmi  was  the  only  clear  and  effectual  remedy. 

QM«f«,  Wheuier  debt  will  lie  upon  a  judgment  of  Quarter  Sessions,  which  is  directed  by  a  local  act  to 
be  rrgi»terc(l  by  the  clerk  of  tlic  pr^ice,  and  to  be  deettted  a  record  to  all  intenti  and  purposes. 
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damages  done  by  the  company's  works  to  certain  lands,  of  which  she  was  King*t  Bench. 

tenant  for  life.     The  jury  having  been  impanelled  thereupon,  estimated  the  ^^^'^^ 

damages  at  500/.     An  application  was  made  to  the  defendants  to  pay  this  ^^®  ^'^^ 

sum,  and  likewise  a  further  sum  of  241/.  75.  3d.  for  costs  ;  and  on  their  re-  Nottzncham 

fnsal  to  do  so,  applications  were  then  made  to  the  Court  of  Quarter  Sessions,  Old  Waterworks 

and  afterwards  to  a  justice  of  the  peace,  for  a  distress  warrant,  but  without  ropany- 
success.     Under  these  circumstances  Sir  IV.  W.  Follett  last  term  obtained  a 
rule  imi  for  another  mandamus  to  the  company  to  pay  to  Mrs.  Turner  the  two 
sums  above  mentioned,  for  damages  and  costs. 

M.  D.  Hillf  N.  R.  Clarke  and  Whitehurst,  now  shewed  cause.  Admitting 
that  all  the  proceedings  in  this  case,  up  to  the  time  of  this  rule,  are  regular, 
yet  this  Court  will  not  interfere  by  mandamui  if  there  be  any  other  remedy. 
Rex  V.  The  Bank  of  England  {a).  Now  this  claim  is  a  debt  for  which  an  action 
would  lie.  The  sum  claimed  is  due  by  sentence  of  law,  and  it  is  said  in 
Blackstane*s  Commentaries  (h\  "  whatever  the  laws  order  any  one  to  pay, 
that  instantly  becomes  a  debt,  which  he  hath  beforehand  contracted  to  dis« 
charge.  And  this  implied  agreement  it  is  that  gives  the  plaintiff  a  right  to 
institute  a  second  action,  founded  merely  on  the  general  contract,  in  order 
to  recover  such  damages  or  sum  of  money  as  are  assessed  by  the  jury,  and 
adjudged  by  the  Court  to  be  due  from  the  defendant  to  the  plaintiff  in  any 
former  action."  So  Cum,  Dig.  Action  upon  Statute  (A),  and  Anonym 
mous  (c).  By  section  20,  any  person  damnified  afler  the  passing  of  the  act 
shall  recover  damages  *Uo  be  assessed  by  a  jury,  and  the  sum  or  sums  of  money 
to  be  paid  for  the  same  shall  be  recovered,  levied,  and  applied  in  such  and  the 
same  manner  as  is  herein  directed  with  respect  to  such  damages  as  are  hereinbefore 
provided  for,  and  the  money  to  be  paid  as  a  recompence  for  the  same."  Now 
although  there  is  no  specific  mode  pointed  out  for  recovering  the  damages 
"  thereinbefore  provided  for,*'  by  which  are  meant  the  damages  sustained  by 
the  original  construction  of  the  company's  works,  and  also  the  purchase 
money  to  be  paid  for  lands  taken  by  the  company,  yet  an  action  of  debt  for 
them  is  clearly  maintainable ;  and  if  so,  for  the  damages  in  question  also. 
With  respect  to  the  first  description  of  damages,  it  is  provided  **  that  for 
settling  all  differences  as  to  the  compensation  to  be  paid  by  the  company  for  land 
which  they  may  take,  an  inquisition  is  to  be  taken  by  a  jury  before  the  jus- 
tices at  the  Quarter  Sessions,  who  are  to  assess  the  compensation  for  the 
land,  and  damages  which'  may  be  occasioned  by  the  company's  taking  of  the 
land ;  and  the  said  justices  shall  accordingly  give  judgment  for  such  pur- 
chase money,  recompence,  or  compensation,  as  shall  be  assessed  by  such 
verdict,  which  said  verdict,  and  the  judgment  thereupon  to  be  pronounced  as 
aforesaid,  shall  be  binding  and  conclusive  ;  and  all  such  verdicts  and  judg- 
ments shall  be  registered  by  the  clerk  of  the  peace,  and  deemed  records  to  all 
intents  and  purposes."  These  sections  shew  that  there  is  a  common  law 
remedy  in  this  case  by  debt  on  judgment.  Debt  may  be  brought  on  the 
judgment  of  an  inferior  or  a  foreign  court;  a  fortiori  on  such  a  judgment  as 
this.  But  the  mandamus  cannot,  at  all  events,  be  necessary  to  recover  the 
costs  for  which  section  18  of  the  statute  gives  a  specific  remedy  by  distress 
and  sale  of  the  company's  goods.     Besides,  it  does  not  appear  either  that  the 

(a)  2  Doug.  524.  (h)  Vol.  iii.  168.  (c)  6  Mod.  27. 
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EinM*i  Bench.   ^^^  ^^^^  ^''^^  taxed  or  that  judgment  has  ever  been  entered  up ;  and 
w^v^^        Ae  costs  of  the  former  mandamuit  at  all  events,  cannot  be  recovered  by  this 
The  Kino      method.     But  the  proceedings  under  the  former  mandamus  were  quite  irre- 
^      ^*  gular.    The  jury  have  given  damages  for  the  injury  done  to  Mrs.  Turner^  as 

OldWatarworks  tenant  for  life  of  the  lands  injured.  All  interests  should  have  been  con- 
Company,  sidered ,  and  dcmages  given  for  the  entire  injury. Again,  no  notice  in  writing 
of  the  injury  done  was  given  within  three  months  after  it  was  done,  accord- 
ing to  the  requisitions  of  the  act  The  sessions  therefore  had  no  jurisdiction. 
IPatteson  J.  and  Coleridge  J. — These  objections  should  have  been  taken  to 
the  former  rule.] 

Sir  iy»  H^,  Foliett  and  Bourne,  in  support  of  the  rule. — No  action  could  be 
brought  on  this  case,  because  the  act  itself  appoints  the  remedies  for  any 
injuries  done  under  its  authority  by  the  company ;  which  circumstance  would 
be  an  answer  to  any  action.     It  is  true  that  the  verdict  and  judgment  are  to 
be  registered  among  the  records,  and  to  be  deemed  records  to  all  intents  and 
purposes ;    that  is,  records  of  the  Court  of  Quarter  Sessions.      But  no 
action  would  lie  on  them.    It  never  has  been  pretended  that  an  action  would 
lie  on  an  order  of  filiation,  or  any  other  order  of  that  Court.    The  proper 
remedy  for  disobedience  to  such  an  order  is  by  indictment.     An  action  will 
not  lie  even  on  a  decree  in  equity.    It  does  not  create  a  debt.    The  case  of 
Rex  V.  Kaiherme  Dock  Company  (a)  is  not  so  strong  as  the  present.     Here 
there  never  was  a  debt  due.    The  sum  is  claimed  as  compensation  for  an 
injury  inflicted  by  die  company  acting  under  the  authority  of  their  act.    In 
that  case  there  had  been  a  debt,  an  action,  a  verdict,  and  a  judgment;  the 
only  defect  was  as  to  the  execution.     But  even  if  there  were  a  right  of 
action,  still  it  cannot  be  contended  that  the  legislature  contemplated  so  cum- 
brous a  process  as  that  the  damages  should  be  first  assessed  by  a  jury  at 
sessions,  and  then  an  action  brought  on  the  judgment.     It  must  have  intended 
to  simplify  and  render  final  the  proceedings. — [^Patteson  J. — The  legislature 
seem  to  have  forgotten  to  say  how  the  compensation  was  to  be  recovered, 
they  say  it  is  to  be  done  as  is  "  hereinbefore  provided  ;*'  but  on  looking  at 
the  section  referred   to,   I  find   there  is  no  provision.]      Therefore  the 
Court  will  not  drive  the  party  to  an  action,  when  it  is  doubtful  if  it  could 
be  maintained.     If  no  full  and  satisfactory  remedy  is  ascertained  to  exist,  a 
mandamus  will  always  be  granted.  Rjex  v. Severn  and  Wye  Railway  Company  (6), 
Rex  V.  Thames  and  Isis  Navigation  Company  (c).     As  to  the  argument  at- 
tempted to  be  drawn  from  the  fact  of  Mrs.  Turner  being  tenant  for  life,  there 
IS  no  affidavit  to  shew  that  such  objection  was  taken  at  the  trial.     The  fact 
is,  it  was  distinctly  put  to  the  jury  that  the  estate  was  for  life,  and  it  so  appears 
on  the  face  of  the  mandamus.     It  is  also  said,  that  the  judgment  is  not  entered 
up,  but  that  is  to  be  done  by  the  Court,  not  by  the  party.  The  Quarter  Sessions 
will  be  presumed  to  have  done  that.  Even  if  judgment  has  not  yet  been  entered 
up,  the  Court  will  allow  time  for  the  purpose.     As  to  the  costs,  it  is  doubt- 
ful whether  those  incurred  in  the  prosecution  of  a  claim  under  section  20, 
which  applies  to  damages  done  after  the  passing  of  the  act,  are  to  be  reco- 
vered by  distress  under  the  18th  section.     No  mode  of  taxing  costs  is  pointed 

(tt)  4  B.&  Aid.  360.  (6)  2  B.  fie  Aid.  646.  (c)  Not  yet  reported. 
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oat,  and  the  magistrates  have  refused  to  issue  their  warrant.    The  amount   King*t  Bench. 
is  not  disputed.  v^/^ 

The  Kino 

Patteson,  J.  (a) — This  is  an  application  for  ^mandamus  to  the  defendants,  hjottinoham 
commanding  them  to  pay  Mrs.  Turner  the  damages  awarded  her  by  a  jury  OldWaterworks 
at  quarter  sessions,  and  costs.  If  this  rule  may  be  made  absolute  as  to  one  Company. 
part  of  it,  we  are  clearly  of  opinion  that  we  ought  not  to  refuse  to  make  it 
absolute  for  that  part,  because  it  also  prays  for  something  more,  which  can- 
not be  granted.  The  object  of  the  rule  is  to  enforce  payment  both  of  the 
damages  and  costs.  Now  with  respect  to  the  costs,  this  rule  must  be 
refused ;  because  either  the  party  has  no  right  to  them  at  all,  or  the  act  of 
parliament  has  itself  directed  the  mode  by  which  they  are  to  be  recovered, 
namely,  by  distress  and  sale.  It  is  true  that  the  section  which  speaks  of 
this  method  of  recovering  costs,  does  not  relate  to  claims  for  injury  done,  as 
in  this  case,  afler  the  passing  of  the  act,  but  to  claims  for  purchase-money, 
and  for  damages  which  a  person  would  sustain  by  the  taking  of  his  lands  in 
the  first  instance.  But  the  clause  applying  to  this  case  says,  that  the 
damages  assessed  by  a  jury  shall  be  recovered  in  the  manner  directed 
**  with  respect  to  such  damages  as  are  hereinbefore  provided  for,*'  and  says 
nothing  at  all  about  costs.  Now  the  costs  incurred  with  respect  to  the 
damages  hereinbefore  provided  for,  are  recoverable  by  distress ;  and  I 
think,  therefore,  that  the  costs  incurred  with  respect  to  the  damages  assessed 
in  such  a  case  as  the  present,  if  they  are  recoverable  at  all,  must  be  reco- 
verable in  the  same  manner.  We  cannot,  therefore,  make  this  rule  absolute 
for  a  tnandamus  to  pay  the  costs.  With  regard  to  the  damages,  I  should 
feel  great  difficulty  in  making  this  rule  absolute^  if  it  appeared  that  there 
were  any  other  clear  and  specific  remedy.  For  some  time  during  the  argu- 
ment I  should  have  been  very  unwilling  to  have  said  that  there  was  no  such 
clear  remedy,  because  it  is  expressly  provided  that  the  verdict  shall  be 
found  by  a  jury  at  sessions,  and  that  the  sessions  shall  give  a  judgment;  and 
then  it  is  added,  that  such  judgment  shall  be  binding  and  conclusive  to  all 
intents  and  purposes.  A  subsequent  section  (15th)  provides,  that  the  ver- 
dicts and  judgments,  being  first  signed  by  the  clerk  of  the  peace,  shall  be 
registered  among  the  records  of  the  quarter  sessions,  and  shall  be  deemed 
records  to  all  intents  and  purposes.  I  thought,  if  this  judgment  were  of 
record,  that  it  might  be  enfbrced  like  any  other  judgment  of  record,  namely, 
either  by  means  of  process  from  the  particular  Court  of  which  it  is  a  judg- 
ment, if  it  had  any  adequate  process,  or  if  it  had  no  such  process,  by  means 
of  an  action  of  debt  in  the  superior  Courts.  But,  on  further  consideration, 
I  have  great  doubt  on  this  point.  I  never  yet  heard  of  an  action  of  debt  on 
the  ordinary  records  of  that  Court.  This  certainly  is  not  an  ordinary  record 
of  the  Court,  but  made  a  record  for  the  special  purposes  of  this  act.  What 
sort  of  a  record  it  may  be,  what  may  be  the  form  of  it,  whether  there  are 
any  pleadings,  or  whether  the  finding  of  the  jury  is  merely  reduced  to 
writing,  I  do  not  know.  It  is  difficult  to  say  how  an  action  could  be  brought 
in  this  Court  on  any  such  document,  nor  does  it  appear  that  the  statute 
itself  prescribes  any  special  mode  of  recovering  the  amount  of  damages 
given  to  any  party.  The  mode  prescribed  for  recovering  the  damages  in  a 
case  like  the  present,  is  by  reference  to  the  mode  prescribed  for  recovering 

(a)  Lord  Denman, C.J.  was  tt  the  Privy  Council. 
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XU^i  Benek.  die  purchase-money  to  be  paid  for  lands  taken ;  and  when  we  refer  to  the 
v^v^i/  proper  clause  to  see  what  that  is,  we  find  that  no  mode  is  prescribed  at  all. 
Tbt  KiMo  Xhere  is  to  be  a  verdict  for  it  and  a  judgment,  and  there  the  proceedings 
NoTTiNOHAM  cease  altogether,  if  such  should  be  the  pleasure  of  the  company.  The  act 
OldWtterworki  gimply  directs,  that  when  the  purchase-money  is  paid,  they  shall  be  entitled 
^^^'  to  take  possession,  and  that  they  shall  not  take  possession  until  they  pay  it. 
It  seems  to  have  been  considered  sufficient  that  a  party  should  retain  his 
land  unless  his  money  were  paid  him.  The  legislature  afterwards  provides 
fi>r  a  different  subject,  namely,  for  the  compensation  for  any  damages  sus- 
tained, as  in  the  present  case,  after  the  passing  of  the  act ;  and  says,  that 
after  such  damages  have  been  settled  and  ascertained  by  a  jury,  they  shall 
be  ievied  and  applied  in  the  same  manner  as  thereinbefore  directed  with 
respect  to  the  purchase-money.  The  word  *'  levied*'  is  here  introduced  for 
the  first  time.  I  suppose  the  legislature  took  it  for  granted  there  was  some 
mode  of  levying  the  purchase-money.  If  the  Court  of  Quarter  Sessions 
were  possessed  of  any  process  by  which  they  could  levy  upon  the  judgment 
taken  in  this  case,  I  should  say  that  we  ought  not  to  direct  the  mandamus, 
I  believe,  however,  that  there  is  no  such  process.  That  Court  has  no  officer 
to  whom  to  direct  the  process, — no  power  to  issue  writs  of  ^eri  facias  or 
ea,  Mu,  or  levari  faaaSy  to  enforce  a  judgment  of  this  sort ;  nor  can  the  judg- 
ment be  removed  by  certiorari  into  this  Court  and  enforced  here.  I  am  not 
aware  of  any  authority  that  gives  us  power  to  receive  such  a  document  and 
enforce  it.  So  that  the  word  *<  levy,"  as  used  here,  has  really  no  meaning« 
The  only  way  that  remains  by  which  the  judgment  can  be  enforced  is  by 
action  of  debt,  and  the  main  argument  on  the  part  of  tlie  company  is  founded 
on  this  suggestion.  I  am  not  at  all  prepared  to  say  whether  it  can  or  cannot 
be  enforced  by  action  of  debt.  I  certainly  by  no  means  am  prepared  to  say 
it  cannot,  but  I  think  it  is  by  no  means  clear  that  it  can.  If  that  be  so,  I 
think,  according  to  the  ordinary  practice  of  this  Court,  where  there  is  no 
other  clear  remedy,  we  are  bound  to  enforce  the  performance  of  what  this 
act  of  parliament  requires  to  be  done  by  granting  a  mandamus.  This  writ, 
therefore,  must  go  with  respect  to  the  sum  awarded  for  damages.  Some 
other  objections  have  been  taken  to  this  rule,  which  are  founded  on  the 
alleged  irregularity  of  the  previous  proceedings  in  this  matter.  I  do  not 
understand  that  there  are  any  affidavits  on  the  part  of  the  company  which 
show  that  the  proceedings  have  been  actually  irregular,  but  only  that  it  is 
objected  that  the  affidavits  on  the  other  side  do  not  shew  that  every  step 
was  taken  that  ought  to  have  been  taken :  that  they  do  not  shew  that  the 
judgment  at  the  sessions  was  actually  entered  up,  and  that  notice  in  writing 
was  given  within  the  proper  period,  stating  the  particulars  of  the  injury 
or  damage.  I  do  not  think  we  are  now  bound  to  inquire  into  these  things. 
We  must  take  it  for  granted  that  all  those  things  riU  esse  acta.  The 
act  directs  a.  jury  to  be  summoned  to  assess  damages;  and  it  appearing  that 
the  summons  has  been  issued  and  obeyed,  we  ought,  in  granting  this  man- 
damuif  to  assume  that  every  thing  was  done  correctly  under  that  summons.. 
A  further  objection  to  this  rule,  and  to  the  finding  of  the  jury,  has  been 
made,  that  they  ought  to  have  been  summoned  to  assess  the  damages  sus- 
tained, not  by  the  tenant  for  life  only,  but  by  every  person  interested  in  the 
land,  and  that  the  sum  awarded  ought  to  be  divided  by  the  jury,  so  much  for 
the  tenant  for  life,  and  so  much  for  the  persons  in  remainder.  However 
that  may  be  in  a  different  case,  where  money  is  to  be  paid  for  the  purchase 
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of  hmds,  and  where,  the  whole  thing  being  taken,  all  persons,  whether  tenants    King*t  Bench, 
for  Hfe  or  in  remainder,  whatever  their  interest,  may  be  presumed  to  have         >^^*w 
some  interest  in  the  money  to  be  awarded,  it  does  not  of  necessity  follow  in      ^***  ^^^^ 
this  case,  which  is  the  case  of  injury  done  to  lands,  and  on  a  different  sec-    Nottxn»habc 
tioDy  that  any  other  person  had  a  right  to  compensation  except  the  tenant  for  Old  Waterwoiks 
life.     The  nature  of  the  injury  sustained  may  have  been  of  a  temporary      <^«np"y- 
nature  only.     The  words  of  the   section  do   not  expressly  extend  to  all 
persons  having  any  possible  concern  in  the  injury  done,  but  it  says,  **  any 
person  or  persons  who  shall  sustain  any  damage  to  his  or  their  lands  or 
hereditaments  by  reason  of,'*  &c.  &c.     Now  this  lady  is  in  possession  as 
tenant  for  life,  and  she  says  that  she  has  sustained  damage  to  her  lands  ;  they 
are  her  lands  at  present.     If  greater  damages  have  been  inquired  into  than 
the  tenant  for  life  ought  to  be  compensated  for,  the  proper  limit  to  their  in- 
vestigation should  have  been  pointed  out  to  the  jury.    I  do  not  find  any  thing  to 
show  that  any  objection  was    made  to  the  way  in  which  the  chairman   at 
the  sessions  left  the  questions  to  the  jury,  nor  that  they  were  not  told  to 
confine  themselves  to  the  case  of  tenant  for  life ;    or,  if  they  did  not  so 
confine  themselves,  that  they  were  not  told  to  distribute  the  damages,  so 
much  to  the  tenant  for  life,  and  so  much  to  those  in  remainder ;  nor  that 
any  objection  was  made  either  to  the  want  of,  or  to  the  defects  of  the  notice 
in  writing  of  the  amount  of  compensation  claimed.     As  to  the  costs,  they 
must  be  recovered  in  such  manner  as  may  be  advised ;  it  is  clear  they  cannot 
be  recovered  by  means  of  this  mandamus^  and  the  costs  of  the  former  ntiui- 
damus  are  to  be  enforced,  if  at  all,  by  attachment  in  the  ordinary  way,  or 
they  may  be  recovered  under  the  act  of  parliament  (a),  which  has  lately  given 
a  mode  of  obtaining  the  costs  of  the  proceedings  on  mandamus.     The  writ 
which  we  direct  in  this  case,  will  be  merely  to  compel  payment  of  the  sum  of 
money  found  by  the  jury  in  that  verdict,  on  which  judgment  has  been  given 
by  the  sessions. 

Williams,  J. — Agreeing  as  I  do  with  the  judgment  of  my  brother  Pat' 
tesoHj  I  shall  give  my  judgment  in  a  very  few  words.  The  question  of  costs 
may  be  disposed  of  very  shortly.  The  amount  of  them  ought  to  be  precisely 
ascertained  before  we  grant  a  summary  remedy  of  this  sort.  As  to  the 
supposed  irregularity,  or  want  of  jurisdiction  of  the  sessions,  I  entertain  no 
doubt  at  all  that  we  ought  to  presume  that  the  notice  was  proved  before  the 
^quiry  began.  Nothing  to  the  contrary  is  shown.  I  can  see  nothing  wrong 
in  the  form  of  the  compensation  awarded  to  the  claimant  in  this  case.  But 
the  principal  question  has  been  this,  whether  or  not  there  is  another  full  and 
efficient  remedy.  If  there  be  any,  we  ought  unquestionably  not  to  grant 
this  rule.  That  was  the  essential  difficulty  in  the  case.  There  is  no  diffi- 
culty at  all  with  me  on  the  subject  of  the  levy  by  the  Court  of  Quarter  Ses- 
sions. There  is  no  case  where  the  payment  of  money  by  order  of  sessions 
has  been  enforced  in  any  other  manner  than  by  indictment.  The  most 
important  question  therefore  is,  whether  or  not,  where  by  a  section  of  the 
act  of  parliament  the  judgment  is  directed  to  be  made  a  record,  and  to  be 
treated  as  a  record  to  all  intents  and  purposes,  that  is  in  itself  a  legislative 
declaration  that  there  is  a  remedy  by  action  of  debt  on  that  judgment. 
Now,  regard  being  had  to  the  Court  of  which  the  judgment  is  to  be  made  a 

(•)  lH^4,c.21.f.2. 
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Kin^tBineK    ^^cord,  and  to  the  fact  that  it  is  a  Court  on  a  judgment  of  which  no  action 

s^v^/        has  ever  been  brought,  I  doubt  whether  there  can  be  any  full  or  efficient 

The  Kiifo      remedy  except  by  this  writ  of  mandamus.     It  does  seem  to  roe  questionable 

NomiicHAM    whether  the  legislature  would  have  thought  of  putting  a  party  to  so  cir- 

OUWaterworki  cuitous  and  cumbrous  a  remedy  as  an  action  for  the  recovery  of  the  very 

Company,      thjng  foj.  which  a  summary  remedy  was  intended  by  the  very  statute  itself. 

Coleridge,  J. — As  my  brother  Patteson  has  gone  into  this  question  very 
fully,  and  as  I  quite  agree  with'  him  in  the  reasons  he  has  given,  I  only  wish 
to  add  a  very  few  words  on  one  or  two  points.  The  principle  on  which  the 
writ  of  mandamus  is  granted  is  very  well  known.  Two  things  must  concur ; 
a  specific  legal  right,  and  the  absence  of  any  beneficial  and  effectual  remedy 
for  the  enforcement  of  that  right.  We  may  divide  this  case  into  two  ques- 
tions, namely,  the  mandamus  for  the  damages  given  by  the  verdict,  and  for 
the  costs.  These  costs  are  again  divisible  into  two  parts ;  the  costs  of  the 
rule  on  the  former  mandamus  here,  and  the  costs  on  the  inquiry  at  the  ses- 
sions below.  If  the  principle  I  have  laid  down  be  applied  to  the  costs  of 
the  former  rule  here,  there  is  clearly  an  absence  of  a  specific  legal  right,  for 
until  the  Court  has  awarded  the  costs  of  the  rule,  there  is  no  right  in  the 
party  to  have  them.  With  regard  to  the  other  part  of  the  costs,  we  do  not 
know  that  there  is  any  right  to  those  costs.  The  act  of  parliament  does  not 
appear  to  have  given  by  the  section  any  right  to  costs  at  aH.  Here  we  are 
not  dealing  with  a  common  law  matter,  but  with  something  that  is  entirely  a 
creature  of  the  act  of  parliament,  and  the  party  must  take  his  rights  as  they 
are  given  him  by  that  act  of  parliament.  In  the  absence  of  any  distinct 
enactment,  therefore,  I  think  we  are  bound  to  refuse  to  make  this  rule 
absolute  with  regard  to  the  costs.  With  regard  to  the  500/.  damages,  it 
must  now  be  taken,  after  the  issuing  of  the  former  mandamus^  and  after  the 
verdict  of  the  jury,  that  the  party  has  a  specific  legal  right  to  the  500/. 
But  then  has  he  any  equally  clear  and  beneficial  remedy  ?  It  is  suggested, 
that  either  this  is  a  judgment  which  may  be  enforced  as  other  judgments  of 
the  Court  of  Quarter  Sessions  are,  or  that  it  may  be  enforced  by  action  of 
debt  in  one  of  the  superior  Courts.  With  regard  to  the  enforcement  of  the 
ordinary  judgment  of  a  Court  of  Quarter  Sessions,  there  is  none  but  by 
indictment.  That  has  been  held  in  one  case  not  to  be  equally  beneficial,  and 
it  is  clearly  not  an  equally  beneficial  remedy,  inasmuch  as  the  only  effect  of 
the  indictment  would  be  punishment  of  the  parties  disobeying,  and  no  fruits 
nt  nil  would  be  realised  to  the  party  so  enforcing  the  judgment.  As  to  the 
remedy  by  action,  can  any  one  say  it  is  clear  and  certain  that  an  action  of 
debt  may  be  brought  on  this  judgment  ?  We  have  been  referred  to  general 
expressions  used  in  Blackstoncs  ConimentaritSj  but  there  is  nothing  like  a 
decision  or  case  in  point.  Who  can  doubt  that  if  this  action  were  brought 
that  the  objection  might  be  made,  and  sustained  by  a  great  deal  of  argument, 
that  no  action  would  lie  ?  As  to  the  other  points,  they  are  scarcely  worth 
mentioning.  We  must  take  it  for  granted,  that  as  the  former  mandamus 
iMiued,  and  no  return  was  made  to  it,  and  the  party  to  whom  it  was  addressed 
coniientod  to  obey  it,  that  it  was  properly  issued  ;  and  the  party  cannot 
ttOerwards,  when  another  mandamus  is  sought  for  ancillary  only  to  the 
former,  and  for  the  purpose  of  giving  full  effect  to  it,  be  allowed  to  contend, 
llml  it  prayed  for  too  much,  and  that  it  should  not  now  be  acted  upon. 
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With  regard  to  the  proceedings  at  sessions,  I  think  we  are  bound  to  presume    King*t  Bcnefc. 
that  the  Court  below  has  done  all  that  it  ought  properly  to  have  done.     If        v^^^^^ 
an  act  of  parliament  says  that  a  jury  are  not  to  take  notice  of  any  ground      The  Kino 
of  damage  not  specified  in  the  notice  given  at  a  certain  time,  then,  unless  it    Nottingham 
appear  distinctly  that  such  notice  has  not  been  proved,  or  it  having  been  Old  Waterworks 
proved  that  the  jury  were  allowed  to  go  beyond  it,  we  must  give  credit  to      Company. 
the  Court  below  for  seeing  that  the  notice  was  properly  given,  and  that  the 
jury  were  instructed  in  compliance   with  that  notice.     As   to  the  other 
points  of  the  case,  I  will  not  dwell  on  them,  as  I  entirely  agree  with  the 
reasoning  of  my  brother  Paitcson  on  them. 

Rule  absolute  for  a  mandamus  to  pay  the  500/.  damages. 
Rule  discharged,  as  to  the  costs. 


The  King  v.  Mashiter. 

Jan»  13. 
^V^HESIGERf  in  Easter  term,  1836,  had  obtained  a  rule  nisi  for  a  quo  i.  The  word  «*  in. 
warranto  against  the  defendant,  to  shew  by  what  authority  he  exercised  J'^JI'^'TIl!*  **** 
the  office  of  a  justice  of  the  peace  for  the  liberty,  lordship,  or  manor  of  meaning  in  Uw, 
Havtring  atte  Bower,  in  the  county  of  Essex.     It  appeared  from  the  affidavits  JlJJJj^to  thi 
upon  which  the  rule  was  obtained,  that  by  a  charter  of  5  Edw.  4,  (reciting  ■object  to  which 
that  the  said  lordship  or  manor  was  of  ancient  demesne,  and  that  all  real  ^^  i^l^aenTin 
and  mixed  actions  concerning  the  lands  there  were  immemorially  accus-  wWch  it  nwj  be 
tomed  to  be  pleaded  in  the  court  of  the  said  manor,  before  the  steward  and     g,  x„  obtain  » 
suitors  of  the  same  for  the  time  beins,  and  that  the  tenants  and  inhabitants  of  ">>•<»'  ■!« 
the  said  manor  had  been  much  harassed  by  suits  in  other  courts  out  of  the  penon  elected  to 
said  lordship,)  the  privilege  was  granted  to  the  said  tenants  and  jmhobitantSy  "**^A^J5^* 
that  they  should  not  be  sued  in  any  actions  in  any  other  court  than  in  that  itad  not  Uie  votes 
before   the   said  steward  and  suitors.     The  charter  then  proceeded  as  J^^.'li^n^wuSu;' 
follows : — *'  And  his  said  majesty,  furthermore  of  his  more  abundant  grace,  it  muat  be  shewn 
did  grant  unto  the  aforesaid  tenants  and  inhabitants,  and  to  their  successors,  7iau ofpenont 
that  the  steward  of  the  said  manor  for  the  time  being,  so  long  as  he  should  i«  intended  bj  the 
continue  in  the  said  office,  and  one  of  the  discreetest  and  honestest  tenants  had  not*  majority 
or  inhabitants  aforesaid,  to  be  from  time  to  time  chosen  by  them,  the  tenants  ofUiatdaM. 
and  inhabitants,  and  their  successors,  should  be  for  his  said  majesty  and  his 
heirs,  justices  of  the  peace,  and  keepers  of  his  peace,  to  be  kept  within  the 
said  manor  of  Havering  aforesaid."     The  charter  contained  also  a  grant  of 
a  fair  and  of  a  court  of  pie  poudre  to  the  same  tenants  and  inhabitants. 
Subsequent  charters,  the  last  of  which  was  granted  in  the  second  year  of 
James  1,  were  set  out,  confirming  the   above  privileges.     The  affidavits 
then  stated,  that  on  the  11th  February ,  1836,  a  court  of  ancient  demesne  was 
held'for  the  purpose  of  electing  a  new  justice  of  the  peace,  in  the  room  of  a 
former  justice,  who  had  resigned :  that  the  only  candidates  were  the  de- 
fendant and  a  Mr.  Hancock :  that  a  shew  of  hands,  which  had  been  called 
for,  was  in  favour  of  the  latter :  that  a  poll  was  then  demanded,  and  that  at 
the  polling  several  persons,  who  had  tendered  their  votes  as  inhabitants  of 
the  manor,  were  not  allowed  to  vote,  on  the  ground  that  they  were  not 
householders  or  occupiers  within  the  manor.     The  result  of  the  poll  was  in 
jfavour  of  the  defendant,  but  it  was  admitted  that  there  would  have  been  a 
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King*$  Baneh.    TO»jority  of  eight  in  favour  of  his  opponent*  if  the  votes  above  menUoned 

\^,0^        had  not  been  disallowed.     There  was  no  instance  of  a  poll  having  taken 

The  Kino      place  at  any  previous  election ;  but  several  entries  were  set  out  from  books, 

Masbitfb.     containing  the  records  of  former  elections,  and  the  signatures  of  the  persons 

who  had  voted  on  those  occasions.    Many  of  these  persons,  it  was  sworn 

by  old  inhabitants,  were  neither  householders  nor  occupiers  within  the 

manor.     It  did  not  appear,  however,  that  there  had  been  any  contest  or 

scrutiny  at  these  elections. 

Sir  W.  W.  FoUettf  now  shewed  cause.— The  question  turns  upon  the 
meaoing  of  the  word  **  inhabitants"  in  the  charter  of  Edw.  4.     The  word  in 
ancient  charters  never  means  mere  residents,  not  possessed  of  any  qualifi- 
cation ;  it  always  means  occupiers  at  least,  and  oiYen  occupiers  contributing 
to  the  burdens  of  the  place.     The  grant  here  is  to  "  tenants  and  inha- 
bitants," and  the  manor  being  of  ancient  demesne,  it  is  probable  that  those 
inhabitants  only  who  are  tenants  are  thereby  intended,  as  in  Fearon  v. 
Webb  (a).    But  the  party  applying  for  the  quo  warranto,  and  contending  that 
he  had  at  the  election  a  majority  of  "  inhabitants"  in  his  favour,  should  at 
all  events  put  his  own  construction  upon  the  word,  as  used  in  this  charter, 
and  then  shew  that  he  had  a  majority  according  to  that  construction.    The 
defendant  having  been  elected^  is  in  possession  of  his  office  by  a  good  pr»ii^ 
fade  title,  and  the  onus  is  cast,  therefore,  on  the  other  side  to  prove  that  he 
has  been  unduly  elected.    This  title  can  only  be  impeached  by  shewing 
what  definite  class  of  persons  had  the  right  of  voting  at  the  election,  and 
that  the  defendant  had  not  a  majority  of  that  definite  class ;  for  the  word 
''  inhabitants"  has  no  definite  meaning  at  all.     It  varies  according  to  the 
subject  to  which  it  is  applied,  or  the  context  of  the  instrument  in  which  it  is 
used,  and  it  would  be  very  difficult  to  assign  perjury  upon  any  affidavit  in 
which  its  meaning  became  material.     By  22  Hen.  8,  c.  5  (6),  power  is  given 
to  justices  to  tax  inhabitants  towards  the  repair  of  bridges.     Coke^  com- 
menting upon  this  statute,  says«  the  word  '*  inhabitant*'  is  the  largest  word 
of  the  kind,  and  that  a  person  is  an  inhabitant  in  a  place  for  the  purposes  of 
that  statute  without  bodily  residence.     Again,  in  Rex  v.  Adlard^c)^  where 
the  word  was  considered  with  reference,  not  to  liability  to  pecuniary  charge, 
but  to  the  performance  of  personal  service,  it  was  held,  that  a  person  occu- 
pying a  house  in  a  parish,  in  which  however  he  did  not  sleep,  was  not 
liable  to  serve  as  constable  in  that  parish.     Some  charters  give  inhabitants 
the  power  of  electing  the  clergyman  of  the  parish,  and  the  question  of  their 
meaning  has  been  often  before  the  Courts  of  Equity,  but  they  have  never 
held  that  any  persons  who  were  not  at  the  least  occupiers,  were  intended  by 
the  term;  Attorney-General  v.  Parker (d),  Attorney-General  v.  Forster{e), 
Some  light  may  be  thrown  upon  the  use  of  the  word  in  this  case  by  reference 
to  the  ancient  qualification  of  those  by  whom  public  officers  were  chosen ; 
namely,  by  freeholders.     Coroners  were  so  chosen,  and  justices  of  the  peace, 
before  1  Edw.  3,  c.  16,  and  members  of  parliament. — [Lord  Denman^  C.J. — 
Were  members  of  parliament  chosen  by  freeholders  before  8  Hen.  6,  c.  7  ? 
If  so,  why  did  that  statute  pass  ?] — That  act  confined  the  franchise  to  the 

(a)  14  Ves.  13.  (d)  3  Alk.  676 ;  5.  C.  I  Ves.  sen.  43. 

(A)  2  Inst.  702.  (e)  10  Ves  336. 

(c)  4  B.  5t  C.  772. 
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40i.  freeholders,  but  it  is  apprehended  that  freeholders  of  smaller  substance  King*t  Btneh 
enjoyed  the  franchise  before  the  statute.  The  word  *'  inhabitants"  then 
having  many  significations,  the  affidavits  on  the  other  side  should  have  stated 
what  is  its  proper  signification  in  this  charter,  and  that  the  defendant  had 
not  a  majority  according  to  that  signification.  Does  it  mean  persons  resident 
in  the  manor^  including  women,  servants,  and  children  ?  It  should  be  sworn 
the  defendant  had  not  a  majority  of  them.  If  any  interpretation  had  been 
given  to  the  term,  the  defendant  would  have  had  something  to  meet,  by 
shewing  in  answer  that  the  interpretation  given  was  erroneous,  or  that  he 
had  a  majority  of  the  persons  entitled  to  vote,  even  according  to  the  interpre- 
tation given.  But  at  present,  unless  post-boys  passing  through  had  a  right 
to  vote,  as  formerly  was  the  case  at  Preston  on  an  election  for  a  member  of 
parliament,  and  beggars  and  all  other  persons  who  happened  to  be  in  the 
manor  at  the  time  of  polling,  the  title  of  the  defendant  to  his  office  is  not 
invalidated. 


Thesigert  contrd. — Mr.  Hancock  has  a  right   to  have    the   word  "  inha- 
bitants'* in  this  charter  interpreted  in  the  largest  sense  which  it  will  admit 
of,  independently  of  any  custom  restraining  it.     The  persons  whose  votes 
were  rejected  in  this  case  were  inhabitants,  although  not  occupiers  or  house- 
holders.    Is  there  any  thing  in  the  charter,  or  any  usage  to  restrict  "  inha- 
bitants^' to  the  narrow  sense  contended  for?     At  previous  elections   the 
franchise  appears  to  have  been  exercised  by  all  inhabitants.     In  Attorney^ 
General  v.  Forster  (d),  Lord  Eldon  said  of  the  word  in  question,  no  word  "  is 
more  capable  of  a  larger  or  more  limited  interpretation.*'     Undoubtedly  no 
word  is  more  liable  to  be  acted  upon  by  usage.     Lord  Hardroicke  also,  in 
Attorney-General  v.  Parker  (b)^  said,  "  In  the  construction  of  ancient  grants 
and  deeds,  there  is  no  better  way  of  construing  them  than  by  usage,  and 
contemporanea  expositio  is  the  best  way  to  go  by."     So  also  Lawrence^  J.  in 
WithnaU  v.  Gartham  (c).     Here,  either  there  is  no  usage  at  all  to  restrain  the 
word,  or  a  positive  usage  in  favour   of  giving  to  it  its   fullest  sense. — 
{Coleridge^  J. — What  do  you  say  is  that  fullest  sense,  in  the  absence  of  alt 
usage  ?] — In-dweller. — [Coleridge^  J. — How  long  must  he  have  been  an  in- 
dweller  ?     Would  it  be  enough  that  he  came  in  the  manor  the  night  before 
the  election  ?] — It  would,  if  he  came  animo  morandi;  which  would  make  a 
pauper   removeable   as   a    person  coming  to  settle ;   Rex  v.  fVoolpU  (d\ 
The  context  of  the  charter  itself  shews  that  the  inhabitant  intended  need  not 
be  a  householder  or  occupier.     A  privilege  is  granted  to  the  inhabitants  of 
being  sued  in  the  manor  court  only,  in  all  kinds  of  actions,  whether  real  or 
personal.     Tenants  in  ancient  demesne   certainly  cannot  be  intended,  for 
they  had  the  privilege   without  the  charter.     The  privilege   is  evidently 
granted  for  the  benefit  of  the  population  at  large ;  so  also  is  the  privilege  of 
holding  a  fair.     Lord  Coke{e)f  in  speaking  of  the  institution  of  courts  leet 
for  the  benefit  of  *'  tenants  and  resiants,"  seems  to  employ  those  words  just 
as  ''  tenants  and  inhabitants"  are  employed  in  this  charter ;  and  it  is  probable 
that  the  manor  court  here  spoken  of  was  designed  for  the  general  benefit  of 
the  tenants  and  inhabitants,  in  the  same  way  as  the  court  leet  with  respect 


(a)  10  Vcs.  339. 

(6)  3  Atk.  576  ;  5.  C.  I  Ves.  md.  43. 

(c)  61.R.  398. 


(d)  4  Ad.  &  £11.  205 ;  S.C.  1  liar.  & 
Woll.  483. 
(O  2  Inst.  71. 
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Ktmg'g  Bendk.    to  the  tenants  and  resiants.    But  it  is  said  that  the  word  "  inhahitants," 

■■^'^        standing  by  itself,  has  no  meaning ;  yet  it  has  been  held  (a),  if  the  queen  by 

Th«  Kivo       ijgy  charter  were  to  grant  land  to  the  good  men  of  Islington,  that  this  would 

MAtBiTim.     make  them  a  corporation  ;  and  in  Co.  Liti.  S  a.,  it  is  said  the  parishioners 

or  inhabitants  of  Dale  are  not  capable  to  purchase  goods.     The  word  seems 

also  to  have  been  used  as  if  intelligible  by  itself,  in  Russel  v.  The  Men  of 

Devon  (b),  and  in  the  4  Inst.  297.     At  all  events,  if  the  word  "  inhabitants*' 

be  ambiguous  and  obscure,  the  word  "  occupiers"  is  no  less  so. 

Lord  Denican,  C.  J. — I  am  not  prepared  to  put  any  exclusive  meaning 
on  the  word  "  inhabitant*'  in  this  charter.  I  do  not  see  that  a  person  must 
necessarily  be  an  occupier  or  householder  to  be  entitled  to  vote.  But  the 
objection  made  in  the  course  of  the  argument,  namely,  that  before  a  quo 
warranto  can  be  granted  to  dispossess  a  person,  who  has  been  bond  jidt 
elected  to  an  office,  a  clear  right  must  be  shewn  in  some  other  person,  has 
not  been  answered.  This  objection  is  fatal  to  the  claim  of  the  relator,  who 
tells  us  generally  that  he  was  elected  by  a  majority  of  those^  whom  he 
describes  as  inhabitants  and  good  legal  voters,  although  they  were  not 
occupiers  or  householders.  This  statement  leads  us  to  the  construction  of 
the  word  ''  inhabitant,"  and  I  cannot  help  saying  that  its  legal  meaning  is  so 
very  uncertain,  that  it  is  quite  necessary  that  the  party  applying  for  this  rule 
should  have  put  his  own  construction  upon  it,  and  then  stated  facts  to  shew 
that  according  to  the  usage  at  these  elections  his  construction  is  correct. 
Unless  this  be  done,  his  claim  is  defective  in  its  very  foundation,  and  no 
question  is  brought  before  us  which  we  can  possibly  order  to  be  tried ;  for 
the  attempt  to  make  out  that  the  word  *'  inhabitant*'  has  in  law  any  definite 
meaning,  has  entirely  failed.  Mr.  Justice  Jjmrence{c)  does,  it  is  true, 
speak  of  the  full  sense  of  the  word,  but  does  not  say  what  that  full  sense  is ; 
nor  was  it  necessary  that  he  should  enter  into  so  general  a  question.  The 
case  of  Russelv.  The  Men  of  Devon  (b)  throws  no  light  whatever  upon  the 
subject  before  us,  but  merely  decides  that  no  action  will  lie  at  the  suit  of  an 
individual  against  the  inhabitants  of  a  county  for  an  injury  sustained  by  him 
in  consequence  of  the  non-repair  of  a  bridge.  I  think,  therefore,  we  should 
not  be  justified,  under  the  circumstances,  in  disturbing  the  defendant  in  the 
possession  of  his  office,  and  that  this  rule  must  be  discharged. 

LiTTLBDALE,  J. — It  is  Very  difficult  to  say  what  is  the  legal  meaning  of 
the  word  **  inhabitants."  In  the  Statute  of  Bridges  it  means  occupiers ;  but 
there  are  cases  where  it  may  mean  merely  residents,  or  even  persons  who 
happened  to  be  in  a  parish  for  the  time,  as  in  the  case  of  a  way  granted  over 
a  field  to  the  parish  church.  In  many  cases  it  may  be  explained  by  usage, 
or  by  the  object,  intention,  or  context  of  the  instrument  in  which  it  is  found. 
I  think  Mr.  Thcsiger  ought  to  have  shewn  what  was  the  situation  or  cha- 
racter of  those  persons  who  claimed  to  vote,  and  then  the  Court  would  have 
seen  whether  they  were  inhabitants  within  the  meaning  of  this  charter. 

Williams,  J. — I  am  of  the  same  opinion.  We  ought  not  to  disturb  the 
defendant  in  the  possession  of  his  office,  unless  good  ground  be  given  us  for 

(a)  Dyer.  1002.  (b)  2  T.  R.  667.  (r)  Withnall  v.  Gartham,  6  T.  R.  398. 
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believing  that  he  was  not  properly  elected.  This  should  have  been  made  King*i  Bench. 
out  in  one  of  two  ways,  either  by  setting  out  the  description  of  those 
persons  whose  votes  were  rejected,  and  then  stating  facts  from  which  it 
would  appear  that  their  votes  ought  to  have  been  received ;  or  by  shewing  Mashitbr. 
that  the  word  '*  inhabitants"  has  a  certain  definite  meaning,  necessarily  com- 
prehending all  those  persons  whose  votes  were  rejected.  Now  the  word  has 
most  unquestionably  no  certain  or  definite  meaning  at  all.  The  Statute  of 
Bridges  is  conclusive  upon  that  point.  There,  to  constitute  inhabitancy, 
bodily  residence  is  not  at  all  necessary.  Here  it  is  sought  to  construe  inha- 
bitancy to  signify  bodily  residence,  and  nothing  else. 

Coleridge,  J. — I  take  it  to  be  quite  clear  that,  before  this  rule  can  be 
made  absolute,  the  party  who  applies  for  it  should  establish  a  clear  prifnd 
facie  case,  and  shew  that  which,  if  unanswered,  would  entitle  him  to  fill  this 
office.  The  question  is,  whether  that  has  been  done  in  this  case.  All  the. 
defendant  states  is,  that  he  has  a  majority  of  persons  believed  to  be  inha- 
bitants, not  actually  householders  or  occupiers,  and  objected  to  on  that 
ground.  Mr.  Thesiger,  who  does  not  deny  that  the  burden  of  proof  falls  on 
him,  says  he  has  discharged  himself  of  it  in  one  of  two  ways.  First,  he  says 
that  he  has  made  use  of  a  term,  namely,  "  inhabitants/'  which  in  the  absence 
of  all  restraint  by  custom,  by  context,  or  by  the  object  of  the  instrument  in 
which  it  is  to  be  found,  has  a  certain  definite  meaning,  and  that,  as  there  is 
no  usage  in  this  case,  the  Court  must  understand  that  term  in  its  full  legal 
meaning.  But  I  cannot  agree  with  him  that  this  term  has  any  definite  legal 
meaning.  Any  lawyer  asked  to  explain  its  meaning  would  require  to  know 
how  it  was  used,  in  what  instrument,  and  with  reference  to  what  object. 
Then  he  says,  even  if  the  meaning  of  the  word  varies  with  the  instrument 
employing  it,  the  context  and  object  of  this  charter  show  that  the  word 
should  be  taken  in  its  most  extended  meanings  to  include  all  persons  who 
were  in  the  manor  animo  morandi.  Even  if  this  view  of  the  charter  be 
correct,  the  affidavits  in  support  of  this  rule  should  have  shewn  that  Mr. 
Hancock  had  a  majority  of  such  voters  as  had  come  into  this  manor  animo 
morandi,  and  were  not  merely  passing  through  it,  or  casually  present  in  it* 
He  would  thus  have  given  the  other  side  an  opportunity  of  meeting  him  on 
that  point.  That  defect  in  his  case  is  enough  to  dispose  of  this  rule ;  but  I 
do  not  agree  that  the  context  and  object  of  this  charter  do  so  clearly  esta- 
blish this  construction  of  the  charter  to  be  correct. 

Rule  discharged  (a). 

(a)  See  the  neit  csie. 


The  King  v.  The  Governors  of  Sandford  Chapel. 

JCIR  F.  POLLOCKy  in  Michaelmas  term,  1836,  obtained  a  rule  nisi  for  a  i.  a  charter  of 
mandamus  to  three  of  the  Governors  of  the  church  of  Creditont  otherwise  torrrMiYco- 

vprnors  and  tltcir 
succeMore  the  right  of  DoaiinatiDK  and  ap|ioiDting  a  citaplaiu.  mnikatm  «mmm  mti^jfu  pmrtit  inkaJitanciun  .'—' 
HeJd,  UiMt  It  wa»  oot  Dfcrauiry  that  the  iuhabitaots  should  take  aoj  |Mn  lo  the  oou^ation  itself,  but  thnt 
the>  might  be  called  upon,  after  it  had  been  ooai|}leted  by  tlie  govrmors.  tu  express  their  assent  or  dissent 
to  it,  as  a  separate  act. 

£.  The  word  *'  inliKUtants**  haring  no  fixed  meaning  in  lav,  nisy,  by  the  oMge  at  elections  under  a 
charter, be  restricted  to  the  ftiguifiratioii  of**  resident  rate  payers.'* 
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King*s  Bench,  called  Kt/rton,  commanding  them,  with  the  assent  of  the  inhabitants  of  the 
ville  or  hamlet  of  Sandford,  to  nominate  and  appoint  a  chaplain  to  the  chapel 
of  Sandford  aforesaid,  in  the  room  of  Hugh  Beni^  clerk,  deceased. 

A  charter  of  Edw.  6,  which  was  written  in  Latin,  incorporated  twelve  per- 
sons, inhabitants  of  the  parish  of  Creditoriy  three  of  whom  were  to  be  of  the 
village  of  Sandford,  to  act  as  governors  of  the  hereditaments  and  goods  of  the 
church  of  CredUon,  and  then  proceeded : — "  Et  volumus,  ac  per  praesentes 
declaramus  et  ordinamus,  quod  illi  tres  dictorum  duodecim  gubernatorum 
qui  ex  parte  villatae  de  Sampford  prsedicta  de  tempore  in  tempus  fuerint, 
andcum  assensu  majoris  partis  inhahiiancium  ejusdem  villatae  de  Sampford, 
nominabunt  et  appunctuabunt,  ac  nominare  et  appunctuare  valeant  et  possint, 
unum  capellanum  ad  divina  servicia  ac  sacramenta  et  sacramentalia  ministran- 
dum  in  capelld  de  Sampford  praedictd,  pro  inhabitantibus  viUatae  et  hameletti 
de  Sampford  praedictae,"  &c.  &c. 

Upon  the  death  of  Mr.  Bentf  the  three  present  governors  of  the  chapel  of 
Sandford,  without  the  assent  of  the  major  part  of  the  inhabitants  of  Sandford, 
nominated  Mr.  Gregory  as  his  successor.  They  then,  by  notice,  dated  the 
18th  June,  1836,  announced  to  the  inhabitants  of  the  said  ville  the  nomina- 
tion so  made,  and  required  them  to  meet  in  the  chapel  on  the  26th  instant,  in 
order  that  they  or  the  major  part  of  them  might  assent  or  dissent  to  such 
nomination.  At  the  meeting,  which  took  place  at  the  time  appointed,  one  of  the 
governors  took  the  chair,  and  the  assent  or  dissent  of  each  resident  rate-payer, 
who  answered  to  his  name  on  its  being  called  over,  having  been  declared, 
the  numbers  were,  assents  89  and  dissents  32.  It  was  then  proposed  that 
two  other  classes  of  inhabitants  should  be  also  called  upon  to  express  their 
assent  or  dissent,  namely,  the  non-resident  rate-payers  and  the  non-rated  resi- 
dents. The  votes  of  five  non-rated  residents  were  tendered  as  dissentients, 
and  it  was  stated  that  many  inhabitants  of  the  same  description  were  present 
and  ready  to  give  their  votes  in  the  same  way.  The  chairman,  however, 
refused  to  take  their  votes,  and  declared  Mr.  Gregory  duly  elected.  Affida- 
vits in  opposition  to  the  rule  were  made  by  several  old  inhabitants^  who 
stated  that  they  remembered  two  prior  elections,  one  in  1771,  and  the  other 
in  1814,  at  both  of  which  the  proceedings  had  been  conducted  as  at  the 
election  in  question ;  that  the  governors  alone  nominated,  and  that  the  rated 
inhabitants  afterxvards  expressed  their  assent  or  dissent,  in  conformity  with 
what  had  always  been  understood  by  them  to  be  the  usage.  Affidavits  were 
also  made  by  the  three  governors,  their  clerk,  and  the  vestry  clerk.  It  ap- 
peared that  by  another  part  of  the  charter,  the  inhabitants  were  also  to  elect 
the  chapelwardens,  and  that  the  usage  had  always  been  that  none  but  rate- 
payers voted  in  their  election.  It  appeared  also  that  proceedings  relative  to 
the  validity  of  an  election  of  chaplain  of  Sandford  had  been  carried  on  in  the 
Court  of  CV/a/iccry,  from  the  year  1730  to  1741(g).  At  one  election  one 
candidate  had  been  elected  by  two  of  the  governors  and  a  minority  of  the 
inhabitants,  and  the  other  by  one  of  the  governors  and  a  majority  of  the  in- 
habitants. Lord  Hardwicke,  by  a  decree  of  the  25th  o^  July,  1837,  declared 
neither  candidate  duly  elected,  and  ordered  that  the  three  governors  "  should 
proceed  to  nominate  a  chaplain,  and  should  thereupon  give  notice  to  the 
village  of  Sandjord,  to  meet  on  the  Sunday  se'nnight  after  such  nomination, 


(a)  In  a  suit  of  the  AUomcy  Cnntral  v.  Doric  and  ethers,  governors,  &c. 
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to  assent  or  dissent  to  such  nomination  (a)."    Another  decree  of  the  20th  of    King*t  Bendi. 
January i  1741,  reciting  that  two  of  the  governors  had  nominated  a  chaplain        ^-^/^^ 
without  notice  to  the  third  governor,  directed  the  governors  to  nommate  a  chap-      ^  •    ^^° 
lain  according  to  the  charter  and  decree  last  mentioned,  and  declared  **  that  the   The  Goveraort 
right  of  assenting  or  dissenting  to  such  nomination  was  only  in  the  inhabitants    of  Sancford 
of  the  said  hamlet  paying  the  rates  and  assessments  for  the  poor  and  chapel 
within  the  said  hamlet."     Another  decree  (6)  of  the  27th  of  July  in  the  same 
year,  after  reciting  that  in  pursuance  of  the  above  decrees,  the  said  governors 
had  proceeded  to  the  nomination  of  a  chaplain,  that  two  of  them  had  nomi- 
nated IVUliam  Barter,  but  that  the  other  refused  to  concur  in  this  nomination; 
that  thereupon  the  two  governors  gave  notice  to  the  inhabitants  to  assent  or 
dissent  to  their  nomination ;  that  afterwards  "  all  or  much  the  greatest  part 
of  the  inhabitants  within  the  said  hamlet  of  Sandford,  who  were  payers,  or 
owners  or  occupiers  of  lands  charged  to  the  rates  and  assessments  of  Sand' 
ford"  had  assented  to  the  nomination,  decreed  that  the  person  nominated  was 
duly  elected,  and  that  he  should  be  admitted  accordingly. 

Sir  W.  IV,  Foliett  and  M.  Smith ,  now  shewed  cause. — This  rule  must  be 
discharged,  according  to  Rex  v.  Mashiter{c).  It  is  contended,  in  support  of 
this  rule,  as  of  the  rule  in  that  case,  that  inhabitants  who  had  a  right  to  vote 
were  not  allowed  to  do  so;  but  the  affidavits  on  the  other  side  do  not  suggest 
any  definite  class  of  inhabitants  in  whom  that  right  is  vested.  Two  objec- 
tions are  made  to  the  validity  of  Mr.  Gregory's  election.  1.  That  the  mode 
of  nomination  was  wrong.  2.  That  legal  votes  were  rejected.  It  is  said  in 
the  first  place,  though  no  such  objection  was  made  at  the  election,  that  ac- 
cording to  the  words  in  the  charter  "  undcmn  assensu  majoris  partis  inhabi- 
tancium  nominabunt,"  the  assent  of  the  inhabitants  should  be  contemporane- 
ous with  the  act  of  nomination.  But  the  mode  of  nomination  is  supported 
both  by  usage  and  the  decrees  of  the  Court  of  Chancery.  Nor  can  the  word 
*'  unicum"  be  applied  very  well  to  the  nomination,  which  must  be  the  act  of 
the  governors  only.  The  proper  sense  of  the  passage  is,  that  the  governors 
are  to  nominate^  and  then  the  inhabitants,  together  with  them,  are  to  appoint. 
The  charter  does  not  say  that  the  governors  and  the  inhabitants  are  to  nomi- 
nate, but  the  governors  are  to  nominate  with  the  assent  of  the  inhabitants; 
and  this  direction  has  been  complied  with,  for  if  a  majority  had  expressed 
dissent  to  the  nominee,  then  the  governors  would  have  had  to  nominate  some 
other  person.  Again,  usage  and  the  decrees  of  the  Court  of  Chancery  are 
in  favour  also  of  receiving  the  votes  of  such  inhabitants  only  as  were  rate- 
payers. To  this  effect  is  the  decree  of  Lord  Hardwicke,  of  January  20, 1741, 
before  whom  this  very  point  was  made,  after  depositions  had  been  read  and 
witnesses  examined  to  establish  the  fact  of  ancient  usage.  This  decision  is 
referred  to  in  the  C/erkenvcell  case  ((/),  in  which  a  similar  question  was  several 
times  under  the  consideration  of  the  Court  of  Chancery.  The  rate-payers 
likewise  are  the  persons  who  elect  the  chapelwardens  under  the  charter. 
Even  if  the  non-resident  rate-payers  had  been  admitted  to  vote,  the  result 

(a)  Chicheiter,  Bart.,  Reed,  and  Tranlett,       and    referred  lo   in  the  Attorney  General  x. 
Governors,  ficc,  and  the  Attorney  General.         Parktr,3  Atk.  676,  and  1  Vca.  sen.  43. 

(6)  The  Attorney  General  v.  The  Twelve  (e)  Ante,  173. 

Govemori,  &c.,  Davie  and  olhen,  t  Atk,  212;  (d)  Attorney  General  v.  Father,  3  Atk.  576. 

S,  C.  1  Ves.  43. 
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King'i  Bench,    of  the  election  would  have  heen  just  the  same,  for  only  five  of  them  made 
any  claim,  and  Mr.  Gregory  had  a  majority  of  seven. 

Sir  F.  Pollock  SLiid  Rogers,  in  support  of  the  rule. — The  force  of  the  recent 
decision  in  Rex  v.  Mashiter  (a)  must  be  admitted ;  but  the  objection  here  is, 
that  the  nomination  being  improper,  the  election  never  had  any  legal  com- 
mencement. The  word  "  undcum*'  obviously  means  more  than  the  privilege 
of  assenting  to  a  previous  nomination  by  others;  it  imports  unity  of  action, 
and  that  the  inhabitants  are  to  participate  ip  the  nomination  itself,  or  at  all 
events  that  they  are  to  have  the  opportunity  of  expressing  their  opinions 
upon  it  at  the  very  time  it  takes  place.  There  is  no  proof  of  any  ancient 
usage  that  rate-payers  only  may  vote  at  the  election.  Lord  Hardwicke  (b) 
himself,  in  the  Attorney  General  v.  Parker,  said  there  was  no  proof  of 
any  usage  in  this  case.  The  declaration  of  Lord  Hardwicke,  that  the  right 
of  voting  resided  in  the  inhabitants  paying  poor-rates  within  the  hamlet,  is  a 
mere  dictum,  the  right  itself  was  never  discussed  in  any  of  the  cases  referred 
to.  He  certainly  suggested  a  course  to  be  pursued  at  the  elections,  which 
has  been  pursued  up  to  the  present  time ;  but  that  is  not  enough  to  establish 
the  usage  contended  for.  There  can  be  no  valid  usage  in  this  case  for  per- 
sons paying  poor  rates  to  have  the  exclusive  right  of  voting,  because  the  charter 
was  granted  fifty  years  before  the  43d  Eliz,,  by  which  statute  parislies  were  first 
regularly  assessed  to  the  relief  of  the  poor.  In  the  Attorney  General  v.  Nexv- 
combe  (c),  Lord  E^oti,  observed  that  Lord  Hardwicke  thought  that  in  determin- 
ing upon  the  validity  of  an  election  "  he  was  not  to  state  rules  and  regulations 
for  the  future  conduct  of  a  parish.'*  If  there  was  no  such  custom,  as  alleged 
on  the  other  side,  in  the  time  of  Lord  Hardwicke,  it  was  not  competent  to  the 
governors  or  the  inhabitants  to  restrict  the  right  of  voting  under  the  charter 
by  any  regulations  of  their  own.  In  Faulkner  v.  Elgar  {d),  where  the  ques- 
tion was  as  to  the  proper  mode  of  electing  a  perpetual  curate,  it  was  held 
that  the  parishioners  at  the  time  of  meeting  had  no  right  to  restrict  the  pri- 
vilege of  being  electors  to  the  payers  of  church-rates.  In  Arnold  v.  TJie 
Bishop  of  Bath  (e),  it  was  held,  that  an  allegation  of  a  custom  in  parishioners 
to  elect  a  curate  is  not  supported  by  proof  of  such  a  custom  in  parishioners 
paying  church-rates.  Bempde  v»  Johnstone  (f)  may  be  referred  to  for  an 
explanation  of  the  word  "  inhabitants,"  namely,  that  they  are  those  who 
adopt  a  **  place  of  residence  with  a  6xed  purpose  of  remaining,  and  which 
cannot  be  referred  to  an  occasional  or  temporal  purpose  either  of  pleasure  or 
of  business." 


Lord  Denman,  C.  J. — This  is  an  application  for  a  mandamus  to  the 
Governors  of  Sandford  Chapel,  to  compel  them  to  elect  a  chaplain,  on  the 
ground  that  the  election  which  has  taken  place  was  altogether  void,  and 
timt  the  situation  is  now  vacant.  The  first  objection  offered  to  the  present 
appointment  is,  that  the  nomination  did  not  receive  the  assent  of  the  inhabit- 
imfN  ill  the  manner  required  by  the  charter.  It  is  said,  that  by  the  words 
••  iihAcuin  iiHHcnsu  inhabitancium,"  it  is  clearly  directed  that  the  inhabitants 
tJHttDNclvcN  are  to  take  part  in  the  nomination^  and  that  it  is  not  sufficient 


(a  )    4nli-,  1711. 

/.)   M  Vi.i    I. 


(W)  4  H.  .V  C.  449. 
{e)  5  Bingh.316. 
(/)  3  Ves.  201. 
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they  should  assent  to  it,  after  notice  that  it  has  already  been  made  by  the    King*t  Bench, 
governors.    I  think  there  is  no  weight  whatever  in  this  objection.     The  pri-         v^/^^ 
vilege  of  dissenting  from  the  nomination  after  notice  gives  the  inhabitants       The  Kino 
ample  control  over  the  nomination,  which  must  be  made  anew  if  they  disap-    jj^g  Governor* 
prove  of  it ;  and  gives  them  also  a  convenient  interval,  during  which  they     of^ANDFORD 
may  make  inquiry  into  the  character  and  fitness  of  the  person  proposed  to 
them.      With  regard  to  the  class  of  individuals  to  whom  the  right  of  election 
is  intrusted  by  the  charter,  we  have  very  lately  decided  {a)  that  the  word 
*'  inhabitants'*  must  be  explained  by  the  circumstances  of  the  particular  case, 
by  usage,  or  the  context  of  the  instrument  in  which  it  is  found.     The  usage 
in  this  case  has  been  for  those  only  who  are  rate-payers  to  elect.      It  is  said, 
this  usage  has  not  been  proved,  and  that  it  could  not  have  had  any  legal 
commencement,  because  rates  for  the  relief  of  the  poor  were  not  imposed 
until  fifty  years  after  the  date  of  this  charter.     But  I  apprehend  that  poor- 
rates,  or  something  very  like  them,  were  in  existence  many  years  before  the 
43d  of  Elizabeth  (6).     I  think  there  is  every  reason  to  suppose  that  the  usage 
was  proved  before  Lord  Hardtvicke,  and  that  the  same  point  which  is  now 
raised  was  in  issue  before  him  ;  and  it  is  not  disputed  that  the  practice  at 
these  elections,  ever  since  the  decrees  pronounced  by  him,  has  been  in  strict 
conformity  with  his  directions. 

Williams,  J.  (c) — I  see  nothing  in  the  words  "  undcnm,  &c.**  to  shew  that 
the  acts  of  nomination  and  assent  are  to  go  on  together  pari  passu  ;  nor  has 
any  usage  been  set  up  in  support  of  such  a  construction.  All  the  usage 
indeed  is  against  it.  I  quite  agree  with  the  observations  of  my  lord  upon 
the  proper  rule  for  the  interpretation  of  the  word  *'  inhabitants ;"  and  am  of 
opinion  that  the  validity  of  this  election  stands  unimpeached. 

Rule  discharged  (cf). 

(a)  Bex  ▼.  Maihiier,  ante,  173.  (e)  UttUdule,  J.  was  absent  from  illoeis ; 

(b)  See  27  Hen.  8,  c  25  ;  5  &  6  Edw,  6,  Coleridge,  J.  sat  in  the  Bail  Court, 
c.  2  ;  5  £iif .  c.  3,  and  other  statutes  in  the  (d)  See  the  preceding  case, 
earlier  part  of  the  same  reign. 


PRACTICE  TO  BE  OBSERVED  ON  TRIALS  FOR  FELONY, 
WHERE  THE  PRISONER  HAS  COUNSEL. 

At  a  meeting  of  the  Judges,  for  the  purpose  of  choosing  the  Spring  Cir- 
cuits of  1837,  {LittledaUt  J.,  Bosanquety  J.,  and  Coleridge^  J.,  being  absent 
from  indisposition),  the  following  course  of  practice  on  criminal  trials  was 
laid  down^  in  consequence  of  the  recent  act  for  allowing  prisoners,  indicted 
for  felony,  to  make  full  defence  by  counsel. 

1.  That  where  a  witness  for  the  crown  has  made  a  deposition  before  a 
magistrate,  he  cannot,  upon  his  cross-examination  by  the  prisoner's  counsel, 
be  asked  whether  he  did  or  did  not,  in  his  deposition,  make  such  or  such  a 
statement,  until  the  deposition  itself  has  been  read,  in  order  to  manifest  whe- 
ther such  statement  is  or  is  not  contained  therein ;  and  that  such  deposition 
must  be  read  as  part  of  the  evidence  of  the  cross-examining  counsel. 
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2.  Thaty  aAer  such  deposition  has  been  read,  the  prisoner's  counsel  may 
proceed  in  his  cross-examination  of  the  witness  as  to  any  supposed  contradic- 
tion or  variance  between  the  testimony  of  the  witness  in  Court  and  his  former 
deposition ;  after  which  the  counsel  for  the  prosecution  may  re-examine  the 
witness,  and  after  the  prisoner's  counsd  has  addressed  the  jury,  will  be  en- 
titled to  the  reply.  And  in  case  the  counsel  for  the  prisoner  comments  upon 
any  supposed  variance  or  contradiction,  without  having  read  the  deposition, 
the  Court  may  direct  it  to  be  read,  and  the  counsel  for  the  prosecution  will 
be  entitled  to  reply  upon  it. 

9.  That  the  witness  cannot,  in  cross-examination,  be  compelled  to  answer 
whether  he  did  or  did  not  make  such  or  such  a  statement  before  the  magis- 
trate, until  after  his  deposition  has  been  read,  and  it  appears  that  it  contains 
no  mention  of  such  statement.  In  that  event,  the  counsel  for  the  prisoner 
may  proceed  with  his  cross-examination :  and  if  the  witness  admits  such 
statement  to  have  been  made,  he  may  comment  upon  such  omission,  or  upon 
the  effect  of  it  upon  the  other  part  of  his  testimony ;  or  if  the  witness  denies 
that  he  made  such  statement,  the  counsel  for  the  prisoner  may  then,  if  such 
statement  be  material  to  the  matter  in  issue,  call  witnesses  to  prove  that  he 
made  such  statement.  But  in  either  event,  the  reading  of  the  deposition  is 
the  prisoner's  evidence,  and  the  counsel  for  the  prosecution  will  be  entitled 
to  reply. 

4.  If  the  only  evidence  called  on  the  part  of  the  prisoner,  is  evidence  to 
character,  altliough  the  counsel  for  the  prosecution  is  entitled  to  the  reply,  it 
will  be  a  matter  for  his  discretion  whetlier  he  will  use  it  or  not.  Cases  may 
occur  in  which  it  may  be  fit  and  proper  so  to  do. 

5.  In  cases  of  public  prosecutions  fi>r  felony,  instituted  by  the  crown,  the 
law  officers  of  the  crown,  and  those  who  represent  them,  are,  in  strictness, 
entitled  to  the  reply,  although  no  evidence  is  produced  on  the  part  of  the 
prisoner. 


END  OF  IIILi\RY  TERM. 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

COURT    OF    KING'S    BENCH 

AND 

BAIL  COURT, 

IN 

Easter  Term,    1837. 


Fox  V.  M^CuLLOCH.  BailCourt. 


YSSUE  was  joined  in  this  cause,  which  was  a  London  cause,  on  the  8th  issoe  wm joined 
August  last,  and  no  notice  of  trial  had  been  given.     On  the  25th  October  }°  ^^J^^^^ 
the  plaintiff  obtained  a  writ  of  trial.     In  Hilary  Term  the  defendant  had  a  piaiotiff  obtained 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit.  ini^oflnJiL 

OttoUr,  but  DO 

Heaton,  in  that  term,  shewed  cause,  and  contended  that  the  rule  was  "o^ic*  o^  "**!  ^^ 

'  '    ^  '  .  given : — HtUt 

moved  for  too  early;  JVingrove  y.  Hodson  {a)^  Heale  y.  Curtis  (b)^  Williams  th«t  Uie  defend- 
V.  Edward,  (c).  ZT^^'^^X^. 

ment  as  in  case  of 

Chilton,  contrd,  contended  that  it  was  not  too  early,  being  a  town  cause,  xena!"  *  '''^ 
He  referred  to  a  case  decided  in  this  Court  by  Littledale,  J.,  not  reported  (d)^ 
and  argued  that  the  rule  of  Hilary  Term,  2  Will,  4,  I.  70  (e),  making  it 
unnecessary  to  enter  the  issue,  had  altered  the  practice  in  these  cases,  and 
that  at  any  rate  it  was  not  too  early  after  the  plaintiff  had  obtained  a  writ  of 
trial. 

Patteson,  J. — As  the  Court  of  Exchequer  have  taken  time  to  consider 
this  question  (/),  I  shall  wait  for  their  decision. 

Cur.  adv.  vuU. 

Williams,  J.,  this  term,   (May  2d,)  gave  judgment.— This  was  a  case 
argued  before  my  brother  Patteson  last  term.     Issue  was  joined  on  the  8th 

(a)  4  Tyr.  328  ;  2  Dowl.  P.  C.  379.  (d)  The  case  of  Rohinton  v.   Taylor,  2 

(fc)  5    Dowl.  P.  C.    294;    2  Mees.  &  Har.  &  Wol.  Af.  T.  1836. 

WeU.  76.  (e)  1  Dowl.  P.  C.  192. 

(e)  1  Cr.  M.  &  Ros.  583  ;  3  Dowl  P.  C.  (/)  In  the  case  of  Gough  t.  Whits,  1 

183  ;  5  Tyr.  177.  Mar.  U  Hail. 


^  TERM  REPORTS  in  the  KING'S  BENCH. 

ol  .-IwgHSi,  no  notice  of  trial  was  given,  and  application  was  made  in  Hilary 

^  .  ^         'I  eruA  for  judgment  as  in  case  of  a  nonsuit.     My  brother  PatUson  has  consi- 
^''^  dered  tlie  case,  and  has  also  conferred  with  the  other  judges  on  the  subject. 

\l-L'Ji.Lucu.  ^^  ^*^  supposed  that  the  late  rule  had  made  some  difference  as  to  the  prac- 
tice in  these  cases,  but  my  brother  PaiUson  says,  that,  on  consideration,  he 
thinks  it  has  not,  and  that  therefore  the  rule  for  judgment  as  in  case  of  a 
nonsuit,  moved  for  in  Hilary  Term,  was  premature.  This  rule  must  there- 
fore be  discharged. 

Rule  discharged,  without  costs  (a). 

(a)  See  the  next  case,  and  alio  Bobint  v.  Eatt,  ante,  74,  and  RevtU  v.  Hutchinson,  post, 
T.T.  1837. 


Stacey  V.  Jeffrys. 

/"waJHI^J**^  ¥SSUE  was  joined  in  this  cause  on  the  2d  February  last,  which  was  in 
tha  ufAt  fiNj  the  Hilary  vacation.  On  the  Sd  February,  the  plaintiff  obtained  an  order  to 
piiubtiffobuiMd    ^    jjjg     ^^  l^fore  the  sheriff.     The  sheriff  had  since  held  several  courts 

an  onirr  for  a  •' 

writ  of  trwi.  No  for  the  trial  of  causes,  but  no  notice  of  trial  had  been  given.  In  this  term  a 
5t«?«Dd1llltna  ^^^  "*"  for  judgment  as  in  case  of  a  nonsuit  was  obtained  ;  against  which 

<Ujri  on  wlileli 

hliConrt  i>MMd  Jrchbold,  shewed  cause. — There  having  been  an  order  to  try  this  cause 
bj  :^ IMA  thai  •  before  the  under- sheriff  will  not  distinguish  it  from  any  other  case,  and  this 
MiocMaoraimi-  ^ule  is  therefore  moved  for  too  early;  Harle  v.  WtUon{b),  BtUlerworth  v, 
IHlUTfUir'*    Crabiree(c),  Wright  v.  Skinner  (d). 

George,  contrd. — The  plaintiff,  by  obtaining  an  order  to  try  the  cause  before 
the  sheriff,  has  taken  a  step  in  the  cause,  and  therefore  has  no  right  to  allow 
several  days,  when  he  might  have  tried  the  cause  before  the  sheriff  to  pass 
by  without  proceeding.  There  was  a  case  argued  last  term  in  the  Court  of 
Exchequer,  of  Gough  v.  JVhite  (e),  as  well  as  the  case  of  Fox  v.  M^Culloch  (/), 
argued  last  term  in  this  Court,  in  neither  of  which  judgment  has  yet  been 
given.     Those  judgments  will  affect  the  present  case. 

Cur,  adv,  vult, 

Williams,  J.  aAerwards  (May  8th,)  gave  judgment. — The  facts  of  this 
case  are  similar  to  those  of  the  case  of  Fox  v.  M*Culloch,  in  which  I  con- 
sulted with  my  brother  Patteson,  I  have  no  doubt  but  that  this  case  must 
be  governed  by  that  decision,  and  this  rule  must  therefore  be  discharged,  but 
without  costs,  as  it  was  a  question  of  some  doubt. 

Rule  discharged,  without  costs. 

(6)  1  Gale,  139 ;  3  Dowl.  P.  C.  658.  Kos.  746  ;  1  Tyr.  &  Gr.  69. 

(c)  3  Dowl.  P.  C.  184 ;  1  Cr.  M.  &  Ros.  («)  1  Mur.  &  Hurl. 

519  ;  6  Tyr.  149.  (/)  Ante  p.  183. 
{(i)  4  bowl.  P.  C.  727 ;   2  Cr.   M.   & 
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Bail  Court. 

The  King  v.  Rattislaw. 

npHIS  was  a  rule  to  shew  cause  why  a  certiorari  to  bring  up  an  order  of  i.  The  notice  r«. 
the  justices  of  Warwickshire,  made  at  the  last  Midsummer  Quarter  Ses-  n««rfd  by  is  g.  «, 

•'  .  .  c.  18, »  5,  pre- 

sions  in  the  matter  of  an  appeal  by  Rattislaw  against  the  overseer's  accounts  vioas  to  removing 
of  the  parish  of  Rugby,  should  not  be  quashed.     Previous  to  the  certiorari  ^c^'^Jt  Qm!neT 
being  obtained,  notice  was  given  to  one  of  the  justices  who  was  present  on  seuiom  by  ttr- 
the  hearing  of  the  appeal,  and  to  another  justice  of  the  county  who  was  not  JJi^en'totwoju*. 
present.     The  certiorari  was  delivered  on  the  18th  October  \ast.     A  rule  to  ticw  who  were 
shew  cause  why  the  certiorari  should  not  be  quashed  having  been  obtained  w'l^uie'onieir^ 
on  the  part  of  the  respondents  in  the  appeal  on  the  18th  January,  which  was  w««m»de. 
in  Hilary  Term  last.  ^:r,^Z''J^ 

ticrari,  on  Uia 

Waddington,  in  that  term,  shewed  cause. — One  objection  made  to  this  J^j^  w'ere'aot 
certiorari  is,  that  there  was  not  sufficient  notice  to  the  justices,  as  required  by  tS"^^  »>^y  ^ 
Stat.  13  G.  2,  c.  18,  s.  5,  one  of  those  on  whom  it  was  served  not  having  been  aithongh  the  ' 
present  at  the  Court  of  Quarter  Sessions  at  which  the  order  was  ipade.     It  «*ueciiou  u 
is  submitted,  however,  that  there  was  sufficient  notice,  and  that  notice  to  any  « fresh  entiormn 
two  justices  of  the  county,  whether  present  or  not,  was  sufficient,  the  order  *'.°"°*  *** ***** 
being  the  order  of  all  the  justices  of  the  county,  and  not  of  those  only  who     3,  There- 
were  present.     Even  if  this  was  not  sufficient  notice,  still  it  is  now  too  late  •pondents  in  nn 
to  make  this  objection.     The  certiorari  was  delivered  on  the  18th  October  tfaHnier  of  j^ 
last,  and  all  Michaelmas  Term,  and  a  great  part  of  the  present  term,  has  ^<^"  ^^  ">«*«» 
been  suffi^red  to  elapse  before  this  rule  was  moved  for.    The  object  of  this  ground  of  ob. 
delay  has  been  to  allow  the  six  months  to  expire  within  which  time  a  cer^  j'ction  to  the 
iiorari  must  be  moved  for,  and  so  to  prevent  a  fresh  certiorari  being  granted 
if  this  is  set  aside.     That  is  a  hard  case  on  the  parties  really  interested  in 
this  appeal.     These  objections  ought  moreover  all  to  have  been  made  on  the 
rule  nisi  to  grant  the  certiorari.     Another  ground  for  discharging  the  present 
rule  is,  that  it  is  not  competent  to  the  respondents  in  this  appeal,  who  are 
third  persons,  to  make  any  objection  to  the  sufficiency  of  the  notice  to  the 
justices.     The  case  of  Daniel  v,  Phiilips  (a)  is  an  analogous  case  to  support 
that  position  (6). 

Miller  and  Daniel,  contrd. — The  act  is  express  that  notice  must  be  given 
to  two  justices  who  made  the  order,  and  it  cannot  possibly  be  contended  that 
a  justice  who  was  absent  made  it.  The  case  of  The  King  v.  NichoUs  (c) 
is  an  answer  to  the  point  made  of  the  delay  in  applying  for  the  present  rule. 
The  King  v.  Wakefield  (d)  is  to  the  same  effect.  The  case  of  The  King  v. 
The  Justices  of  Kent  (e)  bears  in  some  respects  on  the  present,  and  is  a  strong 
case,  being  one  of  fraud.  The  King  v.  The  Justices  of  Sussex  (f)  shews  the 
necessity  of  the  notice  being  given  as  directed  by  the  act.  It  does  not 
appear  but  that  the  rule  for  the  certiorari  was  absolute  in  the  first  instance, 
so  that  it  may  have  been  impossible  for  the  respondents  in  the  appeal  to 
have  shewn  cause  against  it.     The  case  of  Daniel  v.  Phillips  does  not  apply, 

(a)  4  Term  Uep.  499.  (c)  5  Term  Rep.  281,  d. 

(b)  There  were  other  points  argued,  which  {d)  1  Burr.  488. 
it  is  uaneceftsary  to  notice,  as  they  were  not  (e)  3  Barn.  U  Add.  250. 
decided  by  the  judgment  given,  (/)  1  M.  £c  Sel.  631,  734. 


etrutrun. 


186  TERM  REPORTS  in  the  KING'S  BENCH. 

B&il  Court,     A8  the  respondents  on  whose  behalf  the  present  rule  was  obtained  were  the 

N^v^        persons  really  interested  in  this  matter,  and  cannot  be  considered  as  third 

Tlie  Knio      persons.     The  justices  themselves  may,  moreover,  have  been  interested  to 

Rattislaw.     suppo^  ^^^^  ^^'^  order,  and  the  intention  of  the  act  of  parliament  was 

clearly  to  give  them  the  opportunity  to  do  so. 

Cur,  adv.  milt, 

Patteson,  J.  this  term  {April  26th)  gave  judgment. — This  was  a  case 
argued  last  term  on  a  rule  to  shew  cause  why  a  certiorari  should  not  he 
quashed.     The  certiorari  was  to  remove  an  order  of  Quarter  Sessions.     The 
certiorari  had  been  issued  and  served,  and  the  motion  for  quashing  it  was 
made  on  the  ground  that  the  original  notice  of  the  application  for  the  cer- 
tiorari was  incorrect,  as  it  had  been  wrongly  served.     The  notice  had  been 
previously  served  on  one  of  the  justices  who  was  present  at  the  hearing  of 
the  case  by  the  Court  of  Quarter  Sessions,  and  on  another  justice  who  was 
not  present.     Now  the  statute  Id  Geo.  2,  c.  18,  s.  5,  provides  that  no  writ 
o^  certiorari  shall  be  granted  "  unless  it  be  duly  proved  on  oath  that  the  said 
party  or  parties  suing  forth  the  same  hath  or  have  given  six  days'  notice 
thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them,  by  and  before 
whom  such  conviction,  judgment,  order,  or  other  proceedings,  shall  be  so 
had  or  made,  to  the  end  that  such  justice  or  justices,  or  the  parties   therein 
concerned,  may  shew  cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing 
or  granting  such  certiorari,'^    The  contention  on  this  rule  was,  whether  the 
notice  had  been  sufficiently  served  within  the  meaning  of  that  act.     Mr. 
Waddington  argued  that  it  had  been,  and  was  obliged  to  contend  that  it 
would  have  been  sufficient  to  have  served  it  on  any  two  justices  of  the 
county.     That  is  a  very  strong  proposition.     I  have  not  been  able  to  find 
any  authority  on  the  point,  yet  I  am  satisfied  that  the  meaning  of  the  act  is, 
that  the  service  should  be  on  two  of  the  justices  by  whom  the  order  was 
made,  and  who  were  present  at  the  time.     In  this  case  one  of  those  served 
was  not  present,  and  therefore  I  think  the  service  was  bad.     There  were 
several  other  objections  argued,  which  it  is  not  necessary  to  determine,  as 
the  rule  must  be  made  absolute  on  this  point.     There  was,  however,  one 
argument  raised  against  the  present  rule,  namely,  that  at  all  events  it  was  now 
too  late  to  make  this  objection  to  the  service  of  the  notice,  and  against  that 
argument  the  case  of  The  King  v.  NichoUs  was  cited.     On  the  authority  of 
that  case,  (without  deciding  that  in  all  cases  such  a  motion  may  be  made 
after  any  lapse  of  time,)  I  think  that  this  motion  was  not  too  late.     In  that  case 
a  rule  nisi  for  a  certiorari  was  obtained  in  Hilarif  Term,  no  notice  having 
been  given  to  the  justices  before  obtaining  the  rule.     The  rule  was  obtained 
on  the  3d  February ^  was  argued  and  made  absolute  on  the  1 0th,  no  cause 
being  shewn ;    so   that  more  than  six  days  elapsed  between  the  time  of 
moving  for  the  rule  and  making  it  absolute.     In  faster  Term  following 
a  motion  was  made  to  quash  the  certiorari^  but  the  Court  said  that  the  practice 
had  been  to  give  the  notice  before  moving  for  the  rule  nisi.     Now  though  it 
does  not  appear  from  the  report  of  the  case,  that  the  objection  of  the  motion 
having  been  too  late  was  made,  yet  it  is  clear  that  it  must  have  been,  and 
the  Court  said  that  the  rule  nisi  was  not  notice  to  the  justices,  and  then 
quashed  the  certiorari.     That  case,  therefore,  is  directly  in  point,  and  this  rule 
must  be  made  absolute.  There  was  also  another  argument  raised,  namely,  that  it 
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was  not  competent  to  the  respondents  in  the  appeal  to  object  to  the  sufficiency  Bail  Court, 
of  the  notice  to  the  justices  ;  but  I  cannot  tell  but  that  they  (the  justices)  may         >^^/^ 

be  injured,  and  may  have  wished  to  support  their  own  order.  ^***  ^^''^ 


Rule  absolute. 


Rattislaw. 


Carter's  BaiU 

"DUSBY  opposed  these  bail,  and  objected  that  the  affidavit  of  justification  Bail  allowed  to 
stated  they  were  "  possessed"  of  certain  property,  which  was  not  in  J«»»*»fy  •ithongh 
conformity  to  the  rule  of  T,  T.  1  IVilL  4,  3  {a).     He  objected,  that  as  the  STcIIum  duTn^ 
defendant  had  elected  to  proceed  under  that  rule,  and  the  affidavit  was  bad^  conform  with  the 

«  ii'i  II  111  1  ..«  „  *.,  form  given  in  the 

that  the  bail  could  not  now  be  allowed  to  justify  at  all,  and  cited  PensotCs  rule  of  h,  t.  i 
bail  (6).  X  '^•♦• 

Knofwles,  contrd,  admitted  the  irregularity  of  the  affidavit,  but  contended 
that  the  only  consequence  was,  that  the  defendant  would  not  be  entitled  to 
the  costs  of  justifying  if  the  bail  were  allowed. 

Williams,  J. — I  have  no  doubt  but  that  the  bail  may  justify  (c). 

The  bail  were  then  examined  and  allowed. 


627. 


(a)  1  Dowl.  P.  C.  103.  (c)  But  see  Anon.  I  Dowl.  P.  C.  160,  and 

(6)  1  Har.  &  Wol.  663  ;   4  Dowl.  P.  C.       Cripp't  bail,  post,  T.T.  1837. 


Doe  d.  Law  v.  Roe. 

^MIRKE  moved  for  judgment  against  the  casual  ejector.     The  action  in  ejectment, 

was  brought  for  a  forfeiture  by  non-payment  of  rent  due  at  Christmas  ^**!?^'^"* 
last.     The  premises  sought  to  be  recovered  was  a  house  in  Great  Omumd  found,  and  u 
Street,  which  was  shut  up,  and  the  shutters  closed,  so  that  it  was  impossible  ^rtloneJ^elher 
to  ascertain  whether  there  was  furniture  inside,  or  any  sufficient  distress  for  the  premises 
the  rent.     The  premises  had  been  watched  ever  since  Christmas^  and  the  ^^ni^^lljce  of 
tenant  could  never  be  met  with,  nor  was  it  known  where  he  was.     The  the  declaration, 
declaration  had  been  stuck  up  on  the  outside  of  the  house,  and  it  was  sub-  ^e'premilM/was 
mitted,  that  as  it  could  not  be  sworn  positively  that  the  house  was  empty,  so  held  sufficient  for 
as  to  proceed  as  on  a  vacant  possession  (cO*  that  this  rule  might  be  granted.     ja^g^rnT.  ^^ 

Williams,  J.— You  may  take  a  rule  itui,  to  be  served  in  the  same  way  as 
the  declaration  was. 

Rule  nisi  granted  («). 

(W)  Savage  v.  Dent,  2  Strange,  1064.  («)  See  the  case  of  Do€  d.  Smith  v.  Roe, 

ante,  69, 
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BailC&urt. 

Edmonds  t;.  Fletcher. 

Ab  iDterpie«d«r   Tj^   H.  WATSON^  on  the  20th  of  Aprils  appeared  for  the  execution  cre- 
inlr^Tmi*  *  ditor  on  a  rule  obtained  by  Bere  last  term  for  the  sheriff  of /ffliw/^- 

bnt  DOC  dcdded  skite^  Under  the  Interpleader  Act,  I  8c  2  Will,  4,  c.  58,  s.  6  ;  and  on  account 
wbM  the  execu- '  of  what  appeared  on  the  affidavits,  consented  to  abandon  his  execution. 

tioo  crraitoT  con* 
wdcmI  to  sbondoD 

hbeseciitkHi:tiM  Wordroorth^  for  the  claimant,  asked  for  costs,  submitting  that  it  appeared 
^"ihtato***  from  the  affidavits  that  the  execution  creditor  ought  long  ago  to  have  disco- 
thecoMsoftiM  vered  that  the  property  seized  belonged  to  the  claimant,  and  to  have  there- 
CdM^II^d^  ^®"  abandoned  his  execution. 

the  esocotioB 

WiLUAMs,  J. — I  do  not  think  that  that  is  any  ground  at  all  for  granting 
costs.  The  abandonment  of  the  execution  now  is  as  early  as  can  be  required. 

Rule  accordingly. 


Whatmore  t;.  Nichols. 

m^ri**!rf*"  **  'pmS  was  an  application  to  set  aside  a  demurrer,  on  the  ground  that  the 
s«i  dflnomr,  •e^  note  in  the   margin  did  not  comply  with  rule  2  //.  T.  4  WiU,^{a). 

araMtTo/dmiw  Thc  demurrer  was  a  general  demurrer  to  a  declaration  in  an  action  for  a 

rnr  In  Che  muumr  libel.     In  the  margin  it  was  stated,  "  The  causes  of  demurrer  are,  &c."  set- 

.i^^if"  ^  ^'"^  ^^"0"«  ^^'^^^  somewhat  in  the  way  that  causes  of  special  demurrer 

snificientij  to  are  stated  in  the  body  of  a  demurrer.     It  was  not  stated  that  the  defendant 

rfl;T.4  Wiu,l,  "^tended  to  reply  on  either  of  them  in  argument. 

E.  Perry, — The  case  of  Lindus  v.  Pound  (b)  is  a  case  in  support  of  this 
application. — {^JVilliams,  J. — That  case  only  decides  that  the  rule  of  Court 
applies  to  special  as  well  as  to  general  demurrers.  The  only  argument  that 
I  there  find  urged  is,  that  the  rule  does  not  apply  to  special  demurrers.] — 
In  this  case  there  is  no  matter  of  law  stated  which  it  is  intended  should  be 
urged.  If  a  party  is  to  be  allowed  thus  to  state  the  causes  of  demurrer  in 
this  case,  he  would  be  allowed  to  state  them  in  the  same  way  in  the  margin 
to  a  special  demurrer,  and  so  would  deprive  parties  of  the  benefit  of  the  rule 
of  Court. 

Williams,  J. — What  is  stated  amounts  merely  to  this,  that  the  party  has 
stated  too  much.  I  do  not  see  how  I  am  to  say  this  is  a  nullity,  because  the 
party  has  not  pointed  out  on  which  of  these  several  matters  he  relies.  The 
utmost  that  can  be  said  is,  that  he  has  done  more  than  is  required. 

Rule  refused. 

(a)  2  Dowl.  P.  C.  304.  (b)  I  Mur.  &  Hurl.  27 ;  2  Mees.  &  Wels. 

240;  5  Uowl.  P.  C.  459. 
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Bail  Court, 

KiDD  V.  Davis.  ^/^ 

A   RULE  nisi  was  granted  last  term  to  set  aside  the  notice  of  a  declaration.  *•  ^P,?**^"J** 

An  affidavit  in  opposition  to  the  rule  was  sworn  and  filed,  a  few  days  pre-  attoruey  of  a  par. 

vious  to  the  present  term,  statins  that  the  affidavit  on  which  the  rule  nisi  was  '^^ **"'  ''^^  "*■•. 

*                                                    .     .                                                                                      ,  not  attorney  «•  |A# 

obtained,  was  sworn  before  a  commissioner  "  who  is  the  attorney  for  the  said  record,  held  bad. 

defendant  in  the  cause."   No  appearance  had  been  entered  by  the  defendant.  *•  Jt™"'  «ppe«r 

'^'^                                                               ^  clearly  by  affida- 
vit, ou  such  an 

F,  V,  Zee,  on  shewing  cause,  took  a  preliminary  objection,  that  this  was  con-  ^'^-'J*'*?^  **'!"* 

trary  to  the  rule  of  Court  H.  T.  2  Will.  4, 1.  G  (a),  and  submitted,  that  although  attorney  was  at. 

that  rule  in  its  terms  at  first  mentioned  the  attorney  on  the  record,  yet,  that  ^^^^^^Jji^^^ 

taking  the  whole  rule  together,  it  meant  the  attorney  ybr  the  party,  and  that  the  affidavit  was 
the  constant  practice  was  so  to  construe  it. 


■worn. 


Mansel,  contrd,  submitted  that  the  rule  was  confined  to  the  attorney  on  the 
record,  and  that  here  there  was  no  attorney  on  the  record,  no  appearance 
having  yet  been  entered  for  the  defendant. 

Williams,  J. — I  think,  Mr.  Mansel,  that  this  case  is  within  the  meaning  of 
the  rule  (6). 

Mansel  then  submitted  that  the  case  of  Beaumont  v.  Dean  (c)  shewed  that 
it  must  expressly  appear  on  the  affidavit  in  opposition,  that  the  person  .was 
attorney  for  the  party,  and  that  in  this  case  it  did  not  distinctly  appear,  inas- 
much as  the  affidavit  only  stated  that  the  commissioner  was  then  attorney 
for  the  defendant,  and  that  it  could  not  be  presumed  he  was  attorney  for  the 
defendant  two  months  previously,  when  the  rule  nisi  was  granted. 

F.  V,  Lee  submitted  that  it  must  be  assumed  he  was  attorney  for  the  de- 
fendant in  the  cause  from  its  commencement. 

Williams,  J. — I  think  it  ought  to  be  made  to  appear  clearly  on  the  affi- 
davit on  the  part  of  the  plaintiff,  as  it  is  his  objection,  that  the  commissioner 
was  attorney  for  the  defendant  at  the  time  the  affidavit  was  sworn. 

The  rule  was  afterwards,  by  consent,  made  absolute  without  costs. 

(a)  1  Dowl.  P.C.I  84.  ante,  68;  5  Dowl.  P.  C.  409. 

(Jb)  See  the  cases  of  Doe  d.  Grant  v.  Roe,  (c)  4  Dowl.  P.  C.  354. 


Shearman  v.  Macknight. 

npHIS  was  a  rule  nisi  to  discharge  the  defendant  out  of  custody  of  the  she-      '•  ^^  mnVxng 
riff  of  Sussex^  on  entering  a  common  appearance.     By  the  affidavits  on  of  the  em^iL  ^ 
which  the  rule  nisi  was  granted,  it  appeared  that  the  defendant  was  arrested  mo" »"»«»•<*»"»«- 

°    .  *^*^  .  ly  be  deiivKred  to 

at  nine  o'clock  in  the  morning  on  the  Srd  of  April,  and  was  taken  to  a  lock-up  the  defendant, 
house,  and  that  no  copy  of  the  capias  was  delivered  to  her  until  seven  o'clock  .he  (iL^  ^m  di». 
the  same  evening.  The  affidavits  in  opposition  were  contradictory,  and  stated  charge  the  de. 
the  delivery  of  a  copy  immediately  on  the  arrest  being  made.  fendanton  motion. 
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Bail  Court,         Butt  shewed  cause. — This  rule  was  granted  on  the  ground  that  the  sherifTs 
^•^^^^        officer,  when  he  made  the  arrest,  did  not  comply  with  the  provisions  of  the 

Shkarman  Uniformity  of  Process  Act,  2  &  3  fVilL  4,  c.  39,  s.  4,  as  he  did  not  deliver  a 
Macknioht.  <^opy  of  the  capias  to  the  defendant  '*  forthwith"  on  the  arrest  heing  made. 
But  it  is  submitted,  that  even  if  the  affidavits  in  opposition  do  not  prove  that 
a  copy  was  delivered  immediately  on  the  arrest  being  made,  yet  this  delivery 
at  seven  o'clock  in  the  evening  is  a  sufficient  compliance  with  the  terms  of  the 
act.  The  act  says,  that  the  person  making  the  arrest ''  shall,  upon  or  forth- 
with after  the  execution  of  such  process,  cause  one  such  copy  to  be  delivered 
to  every  person  upon  whom  such  process  shall  be  executed."  That  enact- 
ment means  that  the  copy  shall  be  delivered  within  a  reasonable  time  after  the 
arrest,  and  in  this  case  it  must  be  considered  to  have  been  done  within  such 
reasonable  time.  Supposing  however  that  there  has  been  an  irregularity, 
still  that  is  the  act  of  the  sheriff,  for  which  the  plaintiff  ought  not  to  be  de- 
prived of  his  security  of  bail.  The  defendant  ought  to  have  moved  for  an 
attachment  against  the  sheriff  instead  of  the  present  rule. — {^(VilliamSf  J. — Is 
not  the  sheriff  the  agent  of  the  plaintiff  in  making  the  arrest,  and  has  not  the 
plaintiff  his  remedy  over  against  the  sheriff  if  he  suffers  from  the  sheriff's 
irregularity  ?] — There  is  nothing  in  the  act  to  make  the  process  void  if  these 
provisions  are  not  complied  with  ;  those  provisions  are  directory  only,  and  if 
not  complied  with,  will  not  have  the  effect  of  making  the  arrest  bad.  In 
Pocock  V.  Mason  (a),  the  Court  of  Common  Pleas  refused  to  discharge  a  de- 
fendant for  trifling  defects  in  the  process.     The  present  is  a  similar  case. 

Martin^  contrd, — The  Court  has  already  answered  the  objection  that  the 
defendant's  remedy  is  against  the  sheriff,  by  the  observation  that  the  latter  is 
the  plaintiff's  agent  in  making  the  arrest.  The  uniform  practice  has  been 
to  discharge  a  defendant  for  any  irregularity  in  making  the  arrest  {b).  It  is 
clear  that  this  delivery  of  the  copy  of  the  capias  so  many  hours  after  the 
arrest  was  made,  cannot  possibly  be  a  delivery  forthwith  after,  the  arrest. 
The  act  intends  that  the  arrest  and  the  delivery  of  the  capias  should  be  con- 
temporaneous acts.  In  the  form  of  the  writ  given  in  the  schedule  to  the  act, 
the  word  **  forthwith"  is  omitted,  which  shows  still  more  the  intention  of  the 
legislature.  The  object  of  the  legislature  was,  that  a  defendant  on  his  arrest 
should  immediately  have  information  of  what  he  must  do  to  procure  his  free- 
dom, which  information  the  copy  of  the  capias  gives  him. 

WiM.iAMs,  J. — The  first  question  is,  whether  or  not  I  am  satisfied  that  a 
copy  of  the  capias  was  delivered  to  the  defendant  at  the  time  of  the  arrest, 
or  within  such  a  time  afterwards  as  will  come  within  the  description  of  the 
tt^rni  *'  forlhvvitli,"  and  I  think  that  on  these  affidavits  it  appears  that  there 
waM  not  any  copy  so  delivered.  The  next  question  is,  how  I  am  bound  to 
inU'rnri*t  ihe  terni  "  forthwith"  in  this  act  of  parliament.  I  think  that  no  one 
run  «louhl,  on  rending  the  act,  that  all  the  forms  prescribed  are  intended  to 
\w  for  i\w  benefit  of  the  party  arrested,  and  therefore  it  is  incumbent  on 
ihoMi  nHeiUliiijjj  the  process,  to  comply  with  the  precise  directions  of  the  act, 
vvhirh  ♦Mimol  he  more  express.  The  act  directs  that  the  person  making  the 
MiM>»l  "  i»)t<dl  upon  or  forthwith  after  the  execution  of  such  process,  cause 

(14)   1  Stolt,  M. 

{h)  H««  HiHlgim  V.  Towning,  ante,  53;  5  Dowl.  P.  C.  410. 
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one  sach  copy  to  be  delivered  to  every  person  upon  whom  such  process  shall 
be  executed.'*  That  seems  to  be  an  injunction  which  it  is  intended  should 
be  imperative,  and  I  am  bound  to  suppose  that  there  was  some  good  reason 
for  the  enactment.  That  reason  is  apparent ;  it  is,  that  the  copy  is  intended 
to  be  left,  so  that  the  party  may  immediately  set  himself  in  motion  to  find 
bail  and  procure  his  liberty.  As  therefore  the  statute  prescribes  that  a  copy 
of  the  capias  should  he  forthwith  delivered,  I  am  bound  to  give  that  construc- 
tion to  it  which  will  have  the  greatest  effect  for  the  ease  and  favour  of  the 
party  arrested.  The  statute  not  having  been  complied  with,  this  rule  must 
be  made  absolute,  on  the  terms  of  no  action  being  brought. 

Rule  absolute  accordingly. 


Bail  Court. 

^-^^^ 

Shearman 

V, 

Mackkigot. 


«  new  trial. 


POYNDER  V.  BlUCK. 

nPHIS  was  an  action  for  the  value  of  lead  supplied  to  the  defendant.     At     An  expression 
the  trial  in  the  Sheriff's  Court  in  London,  before  Mr.  Serjeant  Arabin,  a"bt  w!s  noV  * 
the  material  question  was,  whether  there  had  been  a  sufficient  acknowledg-  p*>^»  »'  *"»»  v«t 

..  ,,  ^,  -,.     ..  r>i   fit  it  should  be, 

ment  in  writing  to  take  the  case  out  of  the  statute  of  limitations.     Several  with  oUier  slight 
letters  of  the  defendant  were  relied  on  for  this  purpose ;  the  first  was  his  f«pf«»»»ons.  hnv- 

,  ,  inK  been  left  to 

answer  to  the  application  for  payment  by  the  plaintiff's  attorney,  in  which  he  » jury  to  say 
said  he  had  no  doubt  but  that  he  had  paid  the  account,  and  that  he  would  look  '''"•^''  *' ""  ••> 

*^  ,  ,        ,  Mckuowiedgmeut 

for  the  receipt.     In  a  subsequent  letter,  in  answer  to  a  further  application,  ofuiedcbt,so«s 
he  said  that  the  repairs  of  a  house,  for  which  the  lead  was  wanted,  had  been  out'oVthe* statute 
done  under  the  direction  of  a  Mr.  Davis ;  that  he  would  inquire  for  him  and  of  limitntioos,  and 
write  to  him  ;  that  to  the  best  of  his  recollection  Davis  bought  the  goods,  and  fuund  UmtVt^as 
he  had  no  doubt  had  paid  the  account ;  and  that  if  by  chance  it  was  not  paid,  the  Court  granted 
it  was  very  fit  it  should  be.  At  the  trial  Mr.  Serjeant  ^ra^in  said  he  thought 
that  this  was  some  evidence,  though  slight,  to  go  to  the  jury,  to  take  the  case 
out  of  the  statute.     He  then  left  it  to  the  jury  with  a  caution^  and  the  jury 
found  a  verdict  for  the  plaintiff  for  3/.  2s.    A  rule  nisi  for  a  new  trial  having 
been  obtained, 

Piatt  shewed  cause. — In  this  case  there  was  some  evidence  to  go  to  the 
jury  of  a  written  acknowledgment,  and  therefore  it  was  a  matter  entirely  for 
the  jury  to  decide  on. 

Rylandf  contrd. "^It  is  a  question  of  law  merely  whether  this  was  an  ac- 
knowledgment of  the  debt,  and  it  ought  never  to  have  been  left  to  the  jury. 
In  the  case  of  Knott  v.  Farren  {a),  there  was  a  stronger  acknowledgment,  yet 
the  Court  held  that  the  jury  were  warranted  in  negativing  it. — \JViHiams,  J. 
— But  in  that  case,  as  well  as  in  the  case  of  Lloyd  v.  Maund(b),  the  Court 
decided  that  it  was  a  question  for  the  jury  to  determine.] — Hellings  v.  Shaw  (c) 
is  a  stronger  case  for  the  defendant,  and  is  an  authority  to  shew  that  evidence 
as  slight  as  was  given  in  this  case,  ought  not  to  be  lefl  to  the  jury.  In  Snooke 
V.  Mears  (d)  a  stronger  admission  than  the  present  was  held  to  be  a  question 
for  the  Court  and  not  for  the  jury  to  determine.     Whippy  v.  Hillary  (e)  is  to 


(a)  4  Dow.  &  Ryl.  179. 

(h)  2  Term  Rep.  760. 

{e)  2  Taunt.  608 ;  1  Moore,  340. 


(d)  5  Price,  636. 

(«)  3  Barn.  &  Adol.  399;   5  Car.  &  P. 
209. 
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BmiCmrt,      the  wane  etkcL  BirkrM^(a)mdBrfdgesr,Pbtmpiree{h),deade,thMt{tie 
defendant  haTiog  stated  that  he  had  the  receipt,  is  not  an  acknowledgiDent. 


9« 


Blc€x«  Williams,  J. — It  appears  from  the  note  of  Mr.  Seijeant  Arabim,  that  he 

doabted  whether  there  was  suflScient  evidence  for  the  jury ;  and  the  question 
now  is,  whether  there  was  sufficient  evidence  to  sustain  the  verdict.  As  to 
anj  actual  promise  to  pay,  there  is  no  pretence  for  it,  nor  is  it  indeed  con- 
tended that  there  was.  The  expression,  "  I  will  see  Z^rrit  or  write  to  him — 
I  have  no  doubt  he  has  paid  it — if  by  chance  he  has  not  paid  it,  it  is  very  fit 
it  should  be,**  is  by  no  means  an  unconditional  promise.  Then  comes  the 
other  question,  whether  suflScient  appears  on  the  letters  to  shew  that  the 
debt  is  still  tmpaid,  from  which  the  law  will  imply  a  promise  to  pay,  and  to 
that  there  seems  to  me  the  same  answer.  The  first  letter  says  that  the  debt 
has  been  paid,  and  the  other  letter  is  rather  an  assertion  that  it  has  been  paid 
by  some  one  else.  There  is  no  intimation  by  the  defendant  that  he  thinks 
the  debt  still  due.  The  reported  cases  certainly  run  very  near  each  other ; 
bot  it  is  also  certain,  that  the  later  cases  shew  that  it  now  requires  stronger 
evidence  to  take  a  case  out  of  the  statute.  It  was  formerly  held,  that  a  slight 
acknowledgment  was  sufficient,  as  "  what  an  extravagant  bill  you  have  deli- 
vered roe"(c).  So  also  where  a  defendant  said  he  was  protected  by  the  sta- 
tute (d).  The  later  cases,  however,  do  not  go  to  that  extent,  and  I  think  here 
that  there  was  no  acknowledgment  that  the  debt  was  in  existence,  and  still 
less  that  there  was  any  promise  to  pay  it.  The  rule  must  therefore  be  made 
absolute  for  a  new  trial,  on  payment  of  costs. 

Rule  absolute  accordingly. 

(a)  4  Eap.  184.  ▼•  Horseman,  4  East,  599  ;    1  Smith,  125  ; 

(6)  9  Dow.  it  Rvl.  746.  5  Esp.  81 ;  Rawcroft  v.  LomasA  Man.  &  Selw. 

(e)  LavDTtnee  v.  Worrall,  Peake,  93.  457  ;  Leaper  r.  Tatton,  16  East,  420. 
{d)  CoUman  v.  Manh,  3  Taunt.  380;  Bryan 


Croslev  V.  Innes. 

i.On»ruieto      A    RULE  wa«  obtained  on  the  21st  of  April  to  shew  cause  why  the  pro- 
onlCibmld'*  ceedingH  on  a  bail-bond  should  not  be  stayed  on  payment  of  costs,  bail 

buii  above  hMviiig  abovc  having  been  put  in  and  justified.  The  affidavit  of  the  defendant,  on 
noi".ecenar/ih«t  which  it  wflH  obtained,  swore  that  bail  above  had  been  put  in  and  justified, 
it  should  a|.|>nir     but  did  not  uttttc  that  there  had  been  any  rule  for  the  allowance  of  bail.  It  also 

on  the  aftidHvit  ,     •         •       •       i  «     i    ^  i  •  i  •         *,  ? 

that  tiirrr  was  a     Stated  that  lie  had  a  good  defence  to  the  action  on  the  merits,  "  as  he  was 

rule  for  thr  allow-  adviicd  and  hel'wved .**     The  declaration  had  been  filed  conditionally  on  the 

2.  The  affidavit    7th  of  ApriU  and  notice  given  of  it  on  the  8th.     The  defendant  lived  more 

tzz.::^:. "'  ^-^^  ''°"y «"""  f^"""  ^'"«''"'- 

siMiind  he  had  a 

tTrmrr7u!"Tho  ^^^'^^  ^\\cvf(ii\  CQUsc  on  Friday  the  28th  of  April— \i  is  not  sworn  suf- 
wa>  advued  and  ficicntly  positively  that  the  defendant  has  a  good  defence  on  the  merits.  The 
V.^The  coua  '  affidavit  being  made  by  the  defendant  himself  and  not  by  his  attorney,  he  should 
will  not  o.diT  swear  positively  that  he  has  a  good  defence  on  the  merits,  and  not  that  he 
^tand  asa^aecu^     »»  adviscd  and  belicves.     The  case  of  Roe  v.  The  Sheriff  of  Middksex  (e)  is 

rily,  if  a  trial  has 

not  been  lost  at  , 

the  tiui«  the  rule  if)    I  Dowl.  P.  C.  398. 

niti  WM  moved. 
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an  express  decision  of  Taunton,  J.  that  the  affidavit  must  be  positive.    The      BhU  Court, 
cases  of  Tate  v.  Botfield  {a)  and  Lane  v.  Isaacs  (b),  also  shew  how  necessary         v^/^ 

it  is  to  have  such  affidavits.     Wwthington  v. (c)  is  an  almost  parallel       Crosley 

case  to  the  present,  and  there  it  was  held  that  the  affidavit  was  insufficient.  Innes. 

It  would  be  impossible  to  assign  perjury  on  this  affidavit.     Another  objection 

is,  that   the   affidavit   should  state  that  there  was  a  rule  for  the  allowance 

of  bail.     The  King  v.  The  Sher^  of  Middlesex  {d)  shews  that  it  is  necessary 

there  should  be  such  a  rule ;  and  it  is  submitted,  therefore,  that  it  ought  to 

appear  on  this  affidavit  that  such  a  rule  was  drawn  up  and  served ;  EUis  v. 

Bates  (e).     Should  the  Court  make  this  rule  absolute,  the  plaintiff*  is  entitled 

to  have  the  bail-bond  stand  as  a  security,  as  a  trial  has  been  lost  (/).     The 

defendant  would  have  been  entitled  to  eight  days  to  plead  afler  the  8th  of 

j^pril,  which  would  allow  fourteen  days*  notice  of  trial  to  be  given  for  the 

last  sittings  in  this  term,  which  are  on  the  6th  of  May, 

Henderson,  contrd,  was  stopped  as  to  the  two  objections  to  the  affidavit. — 
As  to  the  bail-bond  standing  as  a  security,  the  case  of  Stride  v.  Hill  (g)  shews 
that  it  is  necessary  the  trial  should  have  been  lost  at  the  time  this  rule  was 
moved  for.  Now  here,  the  eight  days  to  plead  expired  on  the  16thy  and  the 
fourteen  days  time  to  give  notice  of  trial  would  not  expire  until  the  dOth,  a 
day  which  has  not  even  now  arrived.  No  trial  can  therefore  have  been  lost 
at  the  time  this  rule  nisi  was  granted. 

Williams,  J. — As  to  the  point  on  the  affidavit,  I  do  not  see  how  the 
merits  could  be  stated  in  any  other  manner.  It  is  sworn  that  he  has  a  good 
defence  on  the  merits,  as  he  is  advised  and  believes.  If  a  person  knows  only 
the  facts  of  his  defence,  and  does  not  know  the  law  as  applicable  to  them, 
how  can  he  swear  more  positively  on  a  mixed  case  of  fact  and  law  ?  He 
must  take  advice  of  some  one,  and  I  do  not  see  what  more  he  could  state. 
If  he  were  to  swear  positively,  it  would,  in  fact,  be  saying,  if  I  am  rightly 
advised  as  to  the  law,  such  facts  make  a  good  defence.  As  to  thd  other 
point  on  the  affidavit,  it  appears  on  the  affidavit  that  the  bail  has  justified, 
and  I  must  presume  that  every  thing  previous  was  rightly  done.  It  ap- 
pears that  the  plaintiff*  had  not  lost  a  trial  at  the  time  this  rule  was  moved 
for,  and  therefore  the  rule  must  be  made  absolute  on  the  terms  of  the 
defendant  pleading  issuably  on  Monday  next,  and  taking  short  notice  of  trial. 

Rule  absolute  accordingly. 

(a)  3  Dow].  P.  C.  218.  (e)  2  Cromp.  &  Mees.  143  ;  4  Tyr.  64. 

(6)3Dowl.P.C.652.  (/)   Reg.  Gen.  H,  T.  2  FT.  4,  V.j    I 

(c)  2  Cr.  Meet.  &  Ros.  315.  Dowl.  P.  C.  199. 

{d)  2  Dowl.  P.  C.  116.  (^)  1  Gale,  431 ;  4  Dowl.  P.  C.  709. 


Ex  parte  Fowke. 


B 


UTT  applied  to  the  Court  that  the  time  for  the  admission  of  Mr.  Fowke,     a  penoa  who 
as  an  attorney  of  this  Court,  misht  be  extended  until  Michaelmas  term  ^^  <>^«>«* 

J  '        o  ui  extentioo  or 

hit  time  for  ad- 
minion  u  an  attorney,  on  the  groand  of  ill  health,  may  be  allowed  a  farther  eztenaloo,  if  hit  illarw  liaa 
put  him  to  such  cxpeotes  that  he  is  unable  to  pay  for  bb  admitsion. 

VOL.  III.  O 
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Cmru  next.  He  had  regularly  passed  his  examination  and  received  his  certificate, 
bat  in  Michaelmas  term  last  (Nov.  JB4th)  had  applied  to  the  Court  for  an  ex- 
fL^^'^  tension  of  the  time  for  his  admission  until  the  present  term,  on  the  ground  of 
ill  health  (a).  That  application  was  granted,  and  it  was  now  necessary  he 
should  apply  for  a  further  extension,  as  he  was  unable  to  pay  for  his 
admission  owing  to  the  expenses  he  had  been  put  to  during  his  illness.  He 
had  in  consequence  just  entered  into  an  engagement  to  serve  in  an  attorney's 
office  for  six  months  from  the  1st  of  May ^  and  when  that  time  was  expired, 
be  hoped  to  be  able  to  have  sufficient  to  pay  for  his  admission.  It  was  sub- 
mitted that  every  thing  having  been  regularly  done,  the  Court  would  grant 
this  application,  and  not  put  Mr.  Fowke  to  the  expense  and  inconvenience  of 
a  fresh  examination. 

Williams  J. — I  think,  under  the  circumstances,  the  application  may  be 
granted. 

Ordered  accordmgly. 

(a)  See  the  rale  H.  T.  6  fT.  4.  1 ;  1  Har.  &  Wol.  638. 


Ex  parte  Nash. 

A  penonmay  be      "DUTT  applied  on  the  28th  oi  April  for  an  order  of  the  Court  to  allow  the 

tariMy,^bw«)  **^  examination  of  Mr.  Nash  on  the  1st  of  May ^  for  the  purpose  of  being 

tbroogb  th«  fiiait   admitted  as  an  attorney.     The  proper  notices  had  been  given  for  his  exami- 

srUcin  of ci«rk-    nation  and  admission  this  term,  but  the  day  before  {April  27),  Mr.  Nash 

ihipbavtBotbeen  ]^^  received  a  notice  from  the  examiners  that  he  could  not  be  examined,  as 

^  '  his  articles  of  clerkship  had  not  been  properly  enrolled.     Mr.  Nash  stated 

that  the  non-enrolment  of  his  articles  was  entirely  the  fault  of  a  person  to 

whom  they  had  been  assigned,  and  not  at  all  of  Mr.  Nash  himself.     If  the 

present  application  were   not  granted,  Mr.  Nash  would  be  delayed  until 

Michaelmas  term  next  before  he  could  be  admitted. 

Williams,  J.  granted  the  application. 

Plait,  on  the  last  day  of  the  term,  asked  leave  for  Mr.  Nash  to  be  allowed 
then  to  give  notice  for  his  admission  next  term.  Since  the  above  order  for 
his  examination  had  been  obtained,  he  had  been  examined  and  had  obtained 
his  certificate  of  examination,  but  he  could  not  be  admitted  as  an  attorney,  as 
the  articles  of  clerkship  had  not  been  enrolled.  That  enrolment  could  now 
only  be  made  under  the  usual  annual  indemnity  act,  which  it  was  expected 
would  be  passed  within  a  few  days.  If  this  application  were  refused,  it 
would  be  necessary  for  Mr.  Nash  to  wait  until  Michaelmas  term  next  before 
he  could  be  admitted. 

Williams,  J.  granted  the  application. 

Ordered  accordingly  (a). 

(a)  See  Ex  parte  Abrahamt  and  Ex  parte  Bates^  post,  T.  T.  1837. 


Off 
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Facer  v.  French  and  another. 

npHE  plaintiff*  in  this  case,  which  was  an  action  of  trespass,  sued  as  a  pau-     ApiMintiirraUig 
per.     Notice  of  trial  was  given  for  the  last  assizes  for  the  county  of  *^^['*^'^2S^* 
Hertford,  and  the  cause  was  entered  for  trial,  but  on  the  second  day  the  of  trui,  wu  di»- 
record  was  withdrawn.     It  appeared  by  affidavit  on  the  part  of  the  plaintiff*,  5IIJJtir*i^  ^'**' 
that  afler  he  arrived  at  Hertford  he  consulted  with  counsel,  who  said  he  record,  thoach 
could  not  safely  go  to  trial  without  amending  the  pleadings,  on  which  account  ^x^^f^i  it  wm*m 
it  was  that  the  record  was  withdrawn.     It  did  not  appear  what  the  nature  of  cwwy  to  amend 
the  amendment  required  was.     A  rule  having  been  obtained  to  shew  cause     *        "**' 
why  the  plaintiff*  should  not  be  dispaupered,  on  the  ground  that  he  had  put 
the  defendant  to  expense  by  giving  notice  of  trial,  which  he  did  not  counter* 
mand, 

C.  C.  Jones  shewed  cause,  and  contended,  that  under  these  circumstances 
there  was  not  such  misconduct  on  the  part  of  the  plaintiff*  as  would  induce 
the  Court  to  dispauper  him. 

Chilton,  contrdf  was  stopped  by  the  Court. 

Williams,  J. — The  plaintiff*  might  have  made  application  to  the  judge  at 
the  assizes  to  amend  the  record,  and  then  the  judge  would  have  made  such 
order  as  he  thought  fit  as  to  the  costs ;  but  by  taking  the  parties  all  down 
to  the  assizes,  and  then  withdrawing  the  record,  he  has  put  the  defendant  to 
a  great  expense.    The  rule  must  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  Reg.  Gen.  H.  T.  2  TT.  4, 1. 1 10 ;  1  Dowl.  P.  C.  198. 


Doe  dem.  Hunter  v.  Roe. 

TTkAVISON  moved  for  judgment  against  the  casual  ejector.     The  affidavit     Tbe  dedanUoa 
stated  that  the  deponent  went  to  the  premises  sousht  to  be  recovered  *°  ej*ctiii«Dt  wm 
to  serve  the  tenant  m  possession,  Wxttxam  Henry  Cooper,  and  asked  for  Mr.  who  denied  u»t 
Cooper,  when  a  person  answered  that  he  was  Mr.  Cooper.     The  deponent  J*^^*  ^ui'^d*^^' 
then  gave  him  a  copy  of  the  declaration  and  the  notice,  when  he  said  that  his  acripUonofhit 
name  was  William  Cooper,  and  that  he  took  care  of  the  house  for  fVUliam  ^^^^^^^ 
Henry  Cooper,  who  was  from  home.    The  deponent  then  inquired  of  a  person  aodoabche  wm 
next  door,  who  said  he  had  no  doubt  that,  f^om  the  description,  the  person  ^l^^^mHc^ 
the  deponent  saw  was  the  tenant  in  possession  himself. 

WiLLLAMs,  J.  granted  the  rule. 

Rule  absolute. 


o  2 
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Bml  Comrt. 

Spexcelet  r.  Shoals. 

*^|^  ^   O^  ^^^  ^^^^  ^^  JFV&nwfjr  last  the  defendant  had  an  order  for  farther  time 
Mtun,  to  plead,  which  expired  on  the  17th.    On  the  17th  he  took  oat  a  snm- 

!!r!!?  m^IISL^*  moDS  for  leave  to  pkad  sereral  matten,  retomahle  before  a  judge  at  cham- 
tiM  tkMto  pieMi  hers  the  next  day  at  eleren  o'dock.  This  sommcsos  was  served  before  nine 
2j^i^iJ!^  o'clock  on  the  evening  of  the  l^th.  The  next  morning,  when  the  judgment 
tbt  jadgBnit  office  opened  at  eleven  o'clock,  the  pbinriff  signed  jodgment  as  for  want  of 
^j^JSj^un^    ^  P^^^     ^  ''^  having  been  obcaiDed  to  shew  canae  why  this  judgment 

tmdia$^9otiM    should  not  be  set  aside  Ibr  irrandaritv, 

UMplabrtUrcaraot 

•liBjudgMMtM 

«Brvutof«pl«m  £tf/^  shewed  caBK. — ^Tbe  defendant's  farther  time  to  plead  having  expired 
on  the  1 7th,  he  was  boond  to  plead  <m  that  daj.  Not  having  done  so,  the 
plaintiff  was  at  hbertj  to  sign  this  jodgment  the  next  moniing,  when  the 
oflioe  opened.  Tbe  tnuiwwiiH  to  plead  several  matters  havii^  been  taken 
oot  and  servedy  does  not  act  as  a  staj  of  proceedings  being  returnable  afVer 
tbe  time  tar  plcsdiag  bad  cxpiied.  Tbe  mere  takii^  oat  the  sammoos  is 
not  T"iBi»Mt  Xk  case  of  ffdU  v.  Secrti  (a)  diffien  £rom  the  present,  as  in 
that  case  tbcre  bad  been  no  order  Ibr  farther  time  to  plead.  The  cases  of 
B^w.  Wdier'h)  md  BMr.  irmk9{c\  where  a  summnm  was  held  to  be  a 
ilay  of  proeeediags  also  differ  materiaDy  from  this  case.     In  those  cases  the 

£ar  fimber  time  to  plead,  aad  the  point  argued  was,  the  irre- 
at  which  the  su—nuui  was  made  rctnmable. 

J^nd  S.  DmfBmg,  €amiri,  wwi  stopped  by  the  Coort. 

fTgniaM,  J^ — I  think  that  the  case  of  Heih  v.  Secret  is  in  poinL  The 
prtmrnn  ^dee  jjguuient  seems  to  me  to  be,  that  the  {daintiff  coald  not,  on 
tk^  4^  nL0td  on,  caniely,  the  17th,  take  advanta^,  in  the  only  otBce  where 
ad^aeca^  <nwid  i^t  taken,  of  the  defendant's  default  in  not  pleadii^.  The 
dkiSw*^g  tiien  took  oat  a  sammoos  retamable  at  the  same  time  that  tbe 
ii4b»  ^v^iautfi,  at  whjck  the  plaintiff  could  take  advantage  of  the  defendant's 
idUiattk.  Bat  duKt  9aauaom  acts  as  a  saving  of  the  defendant's  default,  and 
I  ifcuUe  i^M:  pi^.ttfiff  had  no  right  to  sign  the  judgment  until  the  summons 
waa  4vtif0>yiii  ^0i* 

Rule  absolute. 

Uf  i  tj^ymi.  F  C447,  (r)  5 DowL P. C. 458. 

f!^/  XUm.^n^SLl.liO^;  6 D<mL  P. C.  232. 


Ex  parte  Petersox. 

/,,«4<M4M^  V   j^tlC  f.  f'Ofjy/CK  applied  for  an  order  to  the  examiners  to  examine  a 
V/  ^"^^Z.  y^^^  f^i^  hi*  aHfr.iwion  as  an  attorney,  they  having  refused  to  examine 

..//»  r/.wr.^  ^  j^i,^  f^  rf^'j  /l//i»hf>/i   ^\%f,ik\tx  he  had  properly  served  under  his  articles. 
'  '  *'*^.'^     tiA  \6tA  9^  f*'A  f^5('iUfly  except  the  three  last  months  of  his  dioe.  dunng 
#:v»/H    *^<f^  ^.^  w**   a^/wmt  by  his  master's  permission,  but  was  ecoged 
*.        4^«t4/./.^  U'#  %tA  afr>t»/]ing  the  Courts  in  Zofli/<m.     After  his  tinkf  expired 
•    '^ ''*^'   tw«  ^§'t^A  h4  tu4x*nf  for  eidjt  months  additional    The  master,  in  hss  an- 


I.  ■   ,•■  ■/ 
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swers  to  the  questions  put  by  the  examiners,  had  stated  this  absence,  and     Bail  Court. 
that  it  was  wiili  his  consent  («).     It  was  submitted,  that  the  more  correct        v^v^ 
course  for  the  examiners  would  have  been  to  examine  the  party  first,  and      ^*  P**^® 

X ETSBSON 

then  to  have  made  him  apply  to  the  Court  before  he  was  admitted.     The 
case  of  Ex  parte  Hubbard  (6)  was  cited. 

Williams,  J.— You  may  take  an  order.  Order  made. 

(a)  See  these  questions  2  Har.  &  Wol.  3.  (h)  1  Dowl.  P.  C.  438 ;  and  see  also 

£a  parte  Frost,  1  Har.  &  Wol.  111. 

In  re  Hardwick. 

Q^HEE  applied  for  a  liabeas  corpus  to  the  gaoler  of  Plymouth,  to  bring  up     The  Comt  will 
the  body  o£  Hardwick,  for  the  purpose  of  being  committed  to  the  gaol  "**""|"^|J^^J^p 
at  Brecon.     Some  years  since  Hardwick  had  been  committed  to  the  gaol  at  the  body  of  a  per- 
Brecon  to  take  his  trial  for  a  felony  committed  in  that  county,  and  he  after-  ^r^^ntencelbr* 
wards  escaped.     He  had  since  been  convicted  of  another  felony,  was  sen-  felony,  for  the 
tenced  to  seven  years  transportation,  and  was  now  in  prison  under  that  ["lifted  for  »°* 
sentence  in  the  gaol  at  Plymouth,     The  present  application  was  made  on  the  previous  felony, 
part  of  the  prosecutor  for  the  first  felony,  for  which  it  was  desired  to  try 
Hardwick,     It  was  submitted  that  the  first  felony  might  perhaps  be  a  capital 
one ;  and  that  at  any  rate  it  was  fit  he  should  be  tried  for  it. 

Williams,  J. — I  think  I  cannot  interfere,  as  the  party  is  in  prison  under 
his  conviction. 

Rule  refused. 


ROXBURG  V.  CrESWELL. 

TJDALL  moved  for  a  rule  to  discharge  the  defendant  out  of  the  custody  of    where adefend- 
the  Warden  of  the  Fleet,  under  the  rule  of  Court  H.  T.  2  W.  4,  1. 88  (c).  "tobtrined  d,e 

.  .  order  or  a  judge 

— ^The  defendant  had  surrendered  in  discharge  of  his  bail,  and  in  Oc/o6er  last  forhisdiM:h«n(« 
had  obtained  an  order  of  Gaselee,  J.,  for  his  discharge,  on  the  ground  that  ^"^nro'fbeing" 
he  was  supersedable,  because  the  plaintiff*  had  not  declared  in  due  time,  tupenedabie,  and 
This  order  the  Warden  refused  to  obey,  as  it  did  not  agree  with  the  commit-  ^^J^^*|[nd7n-°* 
ment,  the  defendant's  name  in  the  order  being  spelt  Cresswell  instead  of  ttead  of  applying 
Cremell,     No  steps  had  been  since  taken  to  rectify  the  order,  as  the  defend-  mnended,  did  no- 
ant  was  afler wards  detained  at  the  suit  of  several  other  persons.     A  declara-  uangforsix 
tion  had  this  term  been  delivered,  and  the  time  for  pleading  expired  on  this  ^ppUedVor  a  mie 
day  {May  2d).     It  is  submitted,  that  if  the  defendant  pleads,  or  takes  o»t  a  •*»oiute  for  bb 

!•        /.      1  .  ,,..«.  .  *.    1        •  IV       immediate  di»- 

summons  for  further  time  to  plead,  it  will  be  a  waiver  of  the  irregularity,  charge  under  Uie 
so  as  to  prevent  the  defendant  applying  for  a  supersedeas.     In  the  case  of  '^^^^^^^'^ 
Pearson  v.  Rowlings  (d)  it  was  held,  that  by  pleading,  the  irregularity  was  f^  the  appiica- 
waived.     The  same  rule  is  laid  down  also  in  Mr.  Tidd's  Practice.     It  had  ^®°' 
therefore  become  necessary  to  apply  for  the  defendant's  immediate  discharge 
under  the  rule  SSH.  T.  2  fVA.—lWilliams,  J.— You  may  take  a  rule  utit.]— 

(c)  1  Dowl.  P.  C.  196.  (d)  I  East,  77. 
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BclZ  Omrt,  I^  is  submitted,  that  the  rule  may  be  absolute  in  the  first  instance,  and  unless 
it  is  so,  it  will  be  of  no  use  to  the  defendant,  as  he  must  plead  to-day.  The 
rule  of  Court  is,  that  the  defendant  should  be  forthwith  discharged,  and  the 
Warden  ought  in  fact  to  have  discharged  him  without  requiring  the  order  of 
the  Court.  The  Warden  has  given  his  certificate  that  there  was  no  special 
matter  by  which  the  defendant  was  not  entitled  to  his  discharge,  as  mentioned 
in  the  rule  of  ^.  T.  2  W.  4, 1.  87  («).—[  fFi7/iai?w,  J.— Why  has  the  defend- 
ant laid  by  so  long  without  having  the  order  of  my  brother  Gaselee  cor- 
tected  ?] — Because  it  was  of  no  consequence,  he  having  been  afterwards 
detained  at  the  suit  of  several  other  persons.  He  has  also  been  obliged  to 
change  his  attorney. 

Williams,  J. — ^This  is  quite  a  new  application,  and  the  party  has  brought 
the  present  state  of  things  on  himself  by  his  delay.  He  had  better  apply 
again  by  summons  before  a  judge  at  chambers  to  get  discharged.  I  shall 
not  interfere  in  the  case,  but  application  may  be  made  to  the  full  Court,  as 
it  is  a  novel  ap[^cation. 

UcbiU  then  asked  for  a  rule  niJt  for  a  supersedeas,  with  a  stay  of  proceed- 
iiig9  in  the  meantime,  but  was  refused,  and  then  took  a  rule  nid  for  a  super- 
sedeas singly. 

(a)  1  Dowl.  P.  C.  194. 


On  making  « 
rule  abaolute,  no 
CMUse  being  sbewOf 
for  Uie  defendant 
to  plead  a  plea 
puu  darrein  eon- 
tinumtett  the  mat- 
ter whereof  bad 
arisen  more  tlian 
eight  days  previ> 
ously,  the  Court 
refuted  to  insert 
in  tlie  rule  that 
the  plea  might  be 
pleaded  viihout 
the  Qsual  affidavit. 


Powell  v.  Duncan. 

npHE  plaintiff*  in  this  case  was  a  woman,  and  had  passed  at  different  times 
under  different  names.  The  action  was  case  for  darkening  ancient 
windows,  the  general  issue  was  pleaded,  and  notice  of  trial  had  been  given 
for  the  sittings  after  Hilary  term.  The  cause  however  had  not  been  tried. 
About  a  week  previous  to  this  application  being  made,  rumours  had  reached 
the  defendant  that  the  plaintiff*  had  lately  been  married.  Inquiry  was  ac- 
cordingly made,  and  after  considerable  search  it  was  discovered  on  the  9th 
April  that  the  plaintiff*  was  married  at  St,  Martin's  in  the  Fields,  under  the 
name  of  Ann  Bush,  on  the  Sd  of  April.  A  rule  was  obtained  on  the  22d  of 
April  to  shew  cause  why  the  defendant  should  not  be  at  liberty  to  plead  the 
coverture  of  the  plaintiff* puu  darrein  continuance.  It  was  necessary  to  obtain 
this  rule,  as  by  the  rule  of  Court  (6),  it  was  directed  that  the  plea  should  be 
pleaded  within  eight  days  after  the  matter  thereof  arose. 

Thesiger  moved,  on  the  3d  of  May,  to  make  the  rule  absolute,  no  cause 
being  shewn ;  and  asked  the  Court  to  order  that  the  plea  might  be  pleaded 
without  the  usual  affidavit  that  the  matter  thereof  arose  within  eight  days  pre- 
vious (6). 

Williams,  J. — I  cannot  introduce  those  terms  into  the  rule  now,  they 
ought  to  have  been  introduced  in  the  first  instance  ;  had  they  been  so  Intro- 


(6)  Rule  2,  H.  T.  4  W,  4 ;  2  Dowl.  P.  C.  313. 
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duced,  the  plaintiff*  niiglit  perhaps  have  shewn  cause  against  the  rule.     The     Bail  Court. 
rule  must  be  made  absolute  in  its  present  terms,  and,  if  necessary,  a  summons         v^s^^ 
must  be  taken  out  to  get  the  terms  now  asked  for  introduced.  Powell 

Duncan. 
Rule  absolute. 


Dalton  v.  Tucker. 

'DERE  moved  for  an  attachment  for  non-payment  of  costs,  pursuant  to  a  on  moving  for  an 
rule  of  Court  and  the  Master's  allocatur,  on  an  affidavit  stating  that  '^t^chment  for 

'  °     ,        non*p8jineDt  of 

the  original  rule  and  allocatur  had  been  shewn  to  the  party,  but  not  statmg  cosu.pui8uantto 

that  a  copy  of  the  rule  had  been  left  with  him.     He   submitted   that  it  was  ft'^u^j  bfjj^'^ro 

sufficient  to  shew  that  the  party  had  knowledge  of  the  rule,  which  was  in  this  that  a  copy  of  the 

case  done,  and  that  it  was  not  therefore  necessary  that  a  copy  should  be  left.  the*party.*^and  it 

is  iiot  sufficient  to 

Williams,  J. — That  is  not  sufficient,  a  copy  must  be  left  with  him.  knowledge  of  ti>e 

rule. 

Rule  refused. 


Story  v.  Hodson. 

^HIS  was  an  action  for  money  lent  &c.,  to  which  the  defendant  pleaded  The  Court  has  no 
the  Statute  of  Limitations  and  a  set-off*.     The  cause  was  tried  before  «^°*™|  J"''" 

over  the  costs  of  a 

the  imder-sheriff"  of  Ci/>7i6er/i7if£^,  and  a  verdict  found  for  the  plaintiff*  for  cause,  so  as  to 
1/.  13*.  9rf..     A  rule  having  been  obtained  to  shew  cause  why  the  plaintiff*  ^sTil\%Qo»^' 
should  not  be  deprived  of  his  costs,  the  verdict  being  under  40*.;  because  Uiever. 

diet  is  under  40».r 
even  in  a  cause 

W.  H.  Watson f  shewed  cause. — The  Court  has  no  power  to  grant  this  '"***  **•''*•  *• 
rule.  The  only  power  to  make  such  a  rule  at  all  is  under  the  stat.  43  Ehz. 
c.  6,  but  by  that  act  the  power  is  given  to  the  judge  who  tries  the  cause,  and 
this  cause  has  been  tried  before  the  under-sheriff*,  under  the  provisions  of  the 
Stat.  3  &  4  Will,  4,  c.  42,  s.  17.  If  the  Court  has  this  power,  independent 
of  the  statute  of  Elizabeth,  it  would  have  been  unnecessary  to  make  so  many 
applications  to  the  Court  under  the  authority  of  that  act.  The  cases  of 
Wardroper  v.  Richardson  (a),  and  Claridge  v.  Smith  (6),  shew  that  the  Court 
has  not  the  general  power  to  grant  this  rule,  as  in  those  cases  the  application 
would  have  been  made  to  that  general  power.  The  necessity  for  the  enact- 
ment of  the  statute  of  Elizabeth  is  itself  an  argument  to  shew  that  the  Court 
has  not  this  general  power. 

Armstrong,  contrd. — ^There  is  no  doubt  but  that  the  under-sheriff*  has  no 
power  to  grant  a  certificate  under  the  statute  of  Elizabeth.  Still  it  is  sub- 
mitted that  the  Court  has  power  to  make  this  rule  absolute ;  as  it  has  a 
general  power  over  all  causes  which  are  prosecuted  in  it,  so  it  has  conse- 
quently power  over  the  costs  of  those  causes. 

Cur.  adv.  vuit. 

(a)  1  Adol.  &  £1.  75  ;  3  Nev.  &  Man.  583 ;  see  also  Wills  t.  Lmngtidgf,  2  Har.  U 
839.  Wol.  Af.  T.  1836. 

(6)  1  Har.  &  Wol.  667 ;  4  DowL  P.  C. 
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Stomy 

V. 
HODSOK. 


WiLUAHS,  J.  afterwards  {May  8th)  gave  judgment. — ^This  was  an  appli- 
cation to  take  away  from  the  plaintiff  his  costs,  on  the  ground  that  on  the 
trial  a  sum  under  40i.  had  been  recovered.  This  application  is  made  on 
the  assumption,  and  it  seems  to  me  that  it  is  a  clear  assumption,  that  the 
•beriff  has  no  power  to  certify  to  deprive  the  plaintiff  of  his  right  to  costs. 
Whether  that  is  a  defect  in  the  act  of  parliament  giving  the  writ  of  trial  it  is 
not  for  me  to  say.  It  is  said  that  there  was  a  clause  giving  the  power  in  the 
original  bill,  which  was  struck  out  in  its  passage  through  parliament.  How- 
ever, there  is  no  doubt  that  the  sheriff  has  not  the  power,  and  it  is  also  clear 
that  a  certificate  under  the  statute  of  Elizabeth  to  deprive  the  plaintiff  of  his 
costs,  is  a  certificate  which  is  not  to  be  given  by  the  Court  but  by  the  judge 
vsho  tries  the  cause.  This  application,  therefore,  is  to  the  general  superin- 
tending power  of  the  Court  over  the  cause,  and  consequently  over  the  costs, 
as  the  sheriff  who  tried  the  cause  has  no  power  to  grant  the  certificate.  I 
was  not  furnished  during  the  argument  with  any  decision,  nor  am  I  aware 
of  there  being  any,  to  shew  that  the  Court  has  authority  by  its  own  power, 
(nor  is  there  any  provision  by  statute  to  give  the  power,)  where  the  proceed- 
ings are  before  the  sheriff,  to  deprive  a  party  of  his  costs,  merely  on  the 
supposition  that  the  Court  does  not  approve  of  the  proceedings.  The 
ground  and  foundation  therefore  of  this  rule  fails,  and  the  rule  must  conse- 
quently be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 

RiGBY  and  others  v.  Walthew. 


tioord  a  member. 
All  these  sob- 
tcrifitioM  and 


itwMaferaedby  TPHIS  was  an  action  brought  by  the  surviving  trustees  of  the  Liverpool 
deed  that  every  Building  Society ,  on  a  bond  given  by  a  surety  for  Ford,  one  of  the 

btriidiof  society  members  of  the  society.  By  deed  dated  in  December,  1825,  and  signed  by 
should  pay  a  fixed  the  trustees  and  by  every  member  of  the  society,  it  was  agreed  that  the 
looff  as  he  con-      parties  should  be  associated  together  until  every  member  had  received  the 

sum  of  120/. ;  each  member  was  to  pay  the  sum  of  I2s.  every  four  weeks  as 
long  as  he  was  a  member,  and  there  were  certain  fines  specified  for  non- 
be  wnlSden^d^*  ***  payment.  Every  member  was  to  receive  his  share  of  120/.  under  particular 
joint  property.  regulations.  By  one  provision  (the  13th)  it  was  agreed  that  all  fines,  sub- 
^edredaifa^  •criptions,  redemptions,  and  premiums  paid  by  the  members,  were  to  be 
member,  having  a  considered  joint  property,  and  were  to  go  to  the  augmentation  of  the  general 
for  his'muoe-  ^uud.  There  was  also  a  provision  that  any  member  might  retire  from  the 
ration  as  secre-  socicty  on  Certain  terms  Specified.  This  action  was  brought  to  recover  the 
afterwards  nned  ^^**  monthly  Subscription,  which  had  been  left  unpaid  by  Ford  for  some 
by  parol  that  he  time,  as  Well  as  a  large  sum  that  was  due  for  fines.  The  defendant  suffered 
be  a  member,  and  judgment  by  default,  and  on  the  writ  of  inquiry  before  the  under-sheriff  of 
afixadsaur  Lancashire,  to  assess  the  damages  on  the   breaches  suggested,  Mercer  was 

instead  :—H«/^,     Called  as  a  witness  for  the  plaintiffs.     He  was  examined  on  the  roire  (/ire, 

^milrteli*wir *  ^^^"  ^^  *^*^  '^^*  ^^  '^^^  signed  the  original  deed  as  a  member;  that  he  had 
ness  lo  prove  the  the  share  given  him  in  lieu  of  a  salary  as  secretary;  that  in  1831,  he  found 
iwn^R^en  by  a     ^^*  sharc  uot  Sufficient  remuneration  for  his  services,  and  it  was  then  agreed, 

member,  by  oon- 

payment  of  his  subscription  and  of  certain  fines. 

A  release,   reciting  Uial  he  had  ceased  to   be  a   member,    releasiog  his  demands  on  the  funds,  and 
executed  by  himself  alone,  docs  not  make  him  a  competent  witness. 
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at  a  meeting  of  the  committee,  that  he  should  have  in  future  a  salary  of  12^ 
a-year,  that  he  should  cease  to  be  a  member,  and  that  his  share  should  be 
cancelled,  and  that  he  had  accordingly  received  that  salary  since.  It  was 
then  objected  on  the  part  of  the  defendant,  that  Mercer  was  an  incompetent 
witness,  and  the  under-sheriff  decided  that  he  was.  A  release  was  then  exe- 
cuted by  Mercer  alone,  which  recited  that  the  share  of  Mercer  was  cancelled 
upon  the  agreement  to  have  the  salary  of  12/.  a-year,  and  he  then  released 
all  claims  and  demands  which  he  had,  or  thereafter  might  have,  on  the  fund» 
for  his  salary.  It  was  then  objected  that  this  release  was  not  sufficient  to 
make  Mercer  a  competent  witness,  and  the  under-sheriff  being  of  that  opi- 
nion, and  there  being  no  other  evidence  to  prove  the  breaches  suggested,  a 
verdict  was  found  for  merely  nominal  damages.  A  rule  to  shew  cause  why 
the  inquisition  should  not  be  set  aside  and  a  new  one  granted,  on  the  ground 
that  Mercer  was  improperly  rejected  as  a  witness  by  the  under-sheriff,  and 
also  on  affidavits ; 


Bdil  Court. 

RiOBY 

and  others 

V. 

Walthew. 


Cromptoftf  shewed  cause. — The  under-sheriff  was  right  in  refusing  Mercer 
as  a  witness,  both  on  account  of  his  original  incompetency  on  the  ground  of 
interest,  and  because  the  release  executed  was  not  sufficient  to  make  him 
competent.  The  effect  of  Mercer^a  evidence  was  to  increase  the  funds  of  the 
society,  and  it  appears,  that  by  the  deed  which  he  himself  had  signed,  each 
member  was  to  pay  I2s.  monthly,  and  that  that  was  to  continue  until  every 
member  had  received  120/.  out  of  the  funds  of  the  society.  By  another 
provision,  it  was  agreed  that  all  subscriptions  and  fines  were  to  be  con* 
sidered  joint  property,  and  were  to  go  to  the  augmentation  of  the  general 
fund.  The  effect,  therefore,  of  Mercer's  evidence  being  to  increase  the  sum 
recovered  by  the  verdict,  which  sum  would  go  to  the  augmentation  of  the 
general  fund,  shews  that  he  was  directly  interested,  as  he  had  a  joint  pro- 
perty in  that  fund,  and  was  liable  to  pay  his  12$,  monthly  until  that  fund  had 
paid  120/.  to  every  one  of  the  members.  The  cases  deciding  that  rated 
inhabitants  are  not  competent  witnesses  to  increase  the  fund  to  be  raised  by 
the  rate,  prove  that  Mercer  in  this  case  was  incompetent.  But  it  is  said  that 
Mercer  ceased  to  be  a  member  when  he  took  his  fixed  salary  as  secretary, 
instead  of  his  share  as  a  member  of  the  society.  Mercer,  however,  became 
a  member  by  his  execution  of  the  deed,  and  the  parol  agreement  to  take  the 
fixed  salary  instead  of  his  share  will  not  cancel  his  liability  under  the  deed. 
It  is  next  said  that  the  release  executed  by  Mercer  rendered  him  a  com- 
petent witness.  That,  however,  is  a  release  the  wrong  way,  as  it  is  Mercer 
who  releases  his  claim  of  salary,  whereas  it  ought  to  be  a  release  by  every 
member  of  the  society  of  Mercer's  liability  under  the  deed.  The  case  of 
Wilson  V.  Hirst  (a),  in  the  report  of  which  most  of  the  cases  on  the  subject 
are  collected,  is  distinguishable,  as  in  that  case  there  were  releases  on  both 
sides.  The  case  of  Cheyne  v.  Koops  (b)  is  perhaps  scarcely  an  authority  to 
shew  this  witness  was  not  rendered  competent  by  the  release.  The  cases  of 
The  King  v.  BUhop  Auckland  (c),  Oxenden  v.  Palmer  [d),  and  Tothill  v. 
Hooper  (e),  shewing  that  rated  inhabitants  are  incompetent  witnesses  to  inr 


(a)  4  Bam.  &  Adol.  760 ;  1  Nev.  &  Man. 
742. 

(6)  4£8p.  112. 

(c)  1  Add.  &  £1.  744 ;  1  Mood.  &  Rob. 


286. 

(d)  2  Dam.  &  Adol.  236. 
(e;  1  Mood.  &  Rob.  392. 
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Bail  Court. 


RiOBT 

ud  Others 

V. 

IValthiw. 


crease  the  fund  to  be  raised  by  the  rate,  and  all  that  class  of  cases,  must  be 
overruled  before  it  can  be  held  that  Mercer  was  a  competent  witness. 

R.  Alexander  and  Walton^  contrd, — Mercer  was   no  doubt  originally   a 
member  of  the  society,  as  appears  by  his  examination  on  the  voire  dire,  but 
then  it  equally  appears  by  that  examination  that  he  had  ceased  to  be  a 
member,  for  it  is  clear  that  the  original  share  was  given  him  merely  as 
secretary,  and  on  finding  that  share  inadequate  to  his  services,  he  took  the 
salary  of  1 2L  a-year,  when  it  was  agreed  he  should  cease  to  be  a  member, 
and   that  his   share   should   be   cancelled.      In   the   case  of  Radbum  v. 
Mania  {a),  the  principle  on  which  persons  are  deemed  incompetent  witnesses 
is  correctly  laid  down,  and  when  that  principle  is  applied  to  the  present  case, 
it  will  be  seen  that  Mercer,  though  a  member  of  the  society,  is  not  an  incom- 
petent witness.     The  case  of  Nawell  v.  D<roU  {b),  in  which  the  case  of  Paull 
V.  Brown  (c)  was  cited  and  confirmed,  is  an  authority  to  shew  Mercer  was  a 
competent  witness.     In  PauU  v.  Brown,  a  distinction  was  drawn  between  the 
case  of  a  creditor  of  a  bankrupt,  who  is  an  incompetent  witness  for  the 
assignees,  and  that  case,  which  was  the  case  of  the  creditor  of  an  intestate 
proving  a  debt  due  to  the  estate,  and  the  Court  approved  of  that  distinction. 
That  distinction,  in  the  same  way,  is  applicable  to  this  case.    It  should 
moreover  have  been  shewn  clearly  at  the  time  the  objection  to  Mercer  was 
made,  by  the  person  who  made  the  objection,  that  he  was  still  a  member  of 
the  society.     In  Doe  d.  Hobba  v.  Cockell  (d),  the  judgment  of  Williams,  J.  is 
Tery  strong  to  shew  that  that  is  necessary.    In  this  case,  although  Mercer 
may  be  considered  an  incompetent  witness  as  an  original  member,  still  he 
may  have  ceased  to  be  a  member  under  the  provisions  in  the  deed  allowing 
any  member  to  retire,  and  it  was  the  duty  of  the  party  making  this  objection 
to  shew  that  he  had  not  done  so.     Even,  however,  if  Mercer  was  in  the  first 
instance  an  incompetent  witness,  still  the  release  he  executed  was  suflficient 
to  make  him  competent.     The  case  of  Goodtitk  d.  Fowler  v.  Welj'ord{c)f 
and  a  number   of  other   cases,  might   be  cited  to   shew  that   the   release 
that  has  been  executed  by  Mercer  rendered  him  a  competent  witness.     It 
is  recited  distinctly  in  the  release,  that  his  share  was  cancelled,  and  the 
trustees,  who  are  the  present  plaintiflTs,  by  accepting  it,  have  discharged 
him  of  his  liability   under  the  deed.     It  would  be  impossible  for  him  to 
make  any  claim  on  the  funds  of  the  society,  as   this  release  would  clearly 
be   an   estoppel.      So  in  case  the  trustees  were  to  sue  him  for  the    12*. 
monthly  subscription,  would  not  their   acceptance  of  this   release   be  an 
estoppel  to  them  ?     At  any  rate,  it  would  be  a  case  in  which  a  Court  of 
Equity  would  issue  an  injunction.     In  this  case  there  is  no  point  arising  as 
to  the  liability  for  the  costs,  as  they  of  course  are  to  be  paid  by  the  defend- 
ant, it  being  a  judgment  by  default. 

Cur,  adv,  vult,  . 

Williams,  J.  afterwards  {May  8th)  gave  judgment. — This  was  an  appli- 
cation to  set  aside  a  writ  of  inquiry  before  the  under-sheriff,  on  an  alleged 
mistake  in  law  of  the  under-sheriff  in  rejecting  the  evidence  of  a  witness  as 


(a)  1  Moore  &  Payne.  648 ;  4  Bing.  649  ; 
3  Car.  &  Payne,  254  ;  see  also  Bent  v.  Baker, 
3  Term  Rep.  27. 

(6)  5  Bam.  &  Adol.  368. 


(c)  6  Esp.  34. 

{d)  4  Adol.  &  El.  478. 

(e)  Doug.  134. 
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incompetent.     This  inquiry  was  against  the  surety  of  a  bond  given  to  the      Bail  Court. 
trustees  of  the  Liverpool  Building  Society  on  a  person  named  Ford  becoming        ^-^^^ 
a  member  of  the  society.     It  appeared  that  the  society  was  constituted  by         a  ©the 
deed  bearing  date  in  December^  1825.     The  deed  was   executed  by  the  v. 

trustees,  of  whom  the  survivors  were  the  plaintiffs  in  the  action.  It  was  also  Walthew, 
executed  by  every  member  of  the  society,  each  of  whom  covenanted  to  pay 
1 2s.  monthly  subscription,  and  this  was  to  be  paid  until  every  member  had 
taken  up  his  share  of  120/.  There  were  several  provisions  in  the  deed,  and 
amongst  the  rest  was  the  13th,  which  is  material  in  the  present  case.  It 
was  to  the  following  effect :  that  all  fines,  subscriptions,  redemptions,  and 
premiums,  paid  by  the  members,  were  to  be  considered  joint  property,  and 
were  to  go  to  the  augmentation  of  the  general  fund ;  so  that  it  appears  that 
all  and  every  member  was  interested  in  the  extent  and  amount  of  that  which 
was  declared  to  be  the  joint  property  of  the  members.  Now  on  the  writ  of 
inquiry,  a  person  named  Mercer  was  called  as  a  witness  for  the  plaintiffs,  and 
it  appears  that  he  was  secretary  to  the  society,  and  that  he  was  in  that  situa- 
tion at  a  certain  salary.  He  was  called,  and  on  the  voire  dire  he  was  asked 
whether  he  was  not  a  member  of  the  society  ;  he  said  that  he  bad  signed  the 
deed ;  and  it  also  appeared  that  he  had  been  a  member  by  his  signature  to 
that  deed.  The  first  question  was,  whether  he,  being  a  member,  was  in- 
terested in  the  result  of  the  inquiry,  as  his  evidence  might  affect  the  amount 
of  the  funds  of  the  society,  in  which  all  the  members  were  jointly  interested. 
Standing  simply  on  that  question,  it  seems  to  me  that  there  is  no  doubt,  that 
being  a  member,  he  was  interested  in  the  result  of  the  inquiry.  But  then  it 
was  contended,  that  as  this  objection  was  raised  on  the  voire  dire,  so  it 
might  be  removed  on  the  voire  dire,  so  as  to  set  Mercer  up  again  as  a  com- 
petent witness.  It  is  necessary,  therefore,  to  see  if  any  thing  appears  on  the 
notes  of  the  under-sheriff  to  shew  that  he  was  so  set  up  again.  It  appears 
that  he  then  said  that  he  had  signed  the  deed  in  1 825 ;  that  the  share  was 
given  him  instead  of  a  salary  as  secretary;  that  in  1834  it  was  agreed  he 
should  have  in  future  a  salary  of  12/.  a  year,  and  that  he  had  received  that 
salary  since.  Now  on  that  examination  there  is  nothing  to  shew  but  that  he 
was  still  a  member  of  the  society,  and  therefore  it  seems  to  me  that  the  con- 
sequence follows,  that  he  was  interested  in  the  funds  under  the  13th  rule, 
which  funds  were  to  be  affected  by  the  result  of  the  inquiry.  Then,  as  tp 
the  question  of  the  release  (alluded  to  by  another  witness),  it  purported  to  be 
a  release  of  all  claims  and  demands  that  Mercer  had  on  the  trustees.  It 
recited  various  circumstances,  and,  amongst  others,  that  Mercer  had  ceased 
to  be  a  member  of  the  society.  I  cannot  consider  that  that  recital  operated 
to  make  him  cease  to  be  a  member,  and  I  do  not  think  that  his  interest  is 
thereby  extinguished  ;  and  its  other  operation  in  releasing  his  demands  for 
his  salary,  is,  as  was  observed  in  argument,  a  release  the  wrong  way.  It  is 
not  a  question  whether  Mercer  has  acquitted  the  plaintiffs,  but  whether  he  is 
interested  in  the  fund  which  by  the  deed  is  declared  to  be  for  the  benefit  of 
all  the  members  of  the  society.  I  think,  therefore,  that  the  witness  Mercer 
was  neither  set  up  on  the  voire  dire,  nor  does  the  release  remove  tlie  objection 
that  he  had  an  interest  to  enlarge  the  fund.  The  under-sheriff  was  therefore 
right  in  point  of  law. 

It  was  then  agreed  that  there  should  be  a  new  inquisition  on  certain  terms. 

Rule  accordingly. 
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Bail  Court.  t  ^  r^ 

Lambert  and  another  v.  Cooper  and  others. 

On  an  appiic*-  HpHls  WES  an  actioD  brought  by  the  plaintiffs,  who  were  assignees  of  Walker^ 

•nt^under  tbeu-  &  bankrupt,  for  the  price  of  some  cloth.    The  cloth  had  been  sold  to  the 

urpiMder  Act,  defendants  by  a  factor,  Wise,  in  his  own  name,  and  part  of  the  value  had 

daioMiit  been  paid  to  him.     IVise  became  bankrupt,  whereupon  IValker,  who  was 

doe»  not  •Fp(^>  quite  uukuown  to  the  defendants,  claimed  the  value  of  the  cloth.     The  as- 

the  Conrt  will  not    *■  .  , 

allow  the  cotu      signees  of  fFise  also  claimed  it.     The  defendants  did  not  dispute  their  liabi- 

Mid* out  of  Uie*  ^^'y  ^®  P^y  ^^®  *""^  claimed  to  one  of  the  parties,  and  had  stated  that  they 
fund  io  dispate.  were  ready  to  pay  whichever  was  entitled  to  it.  The  plaintiffs  then  com- 
menced this  action,  and  the  defendants  obtained  the  usual  rule  under  the 
Interpleader  Act,  I  &  2  Will.  4,  c.  58,  s.  1,  calling  on  the  assignees  of  Jflse 
and  the  plaintiffs  to  appear  and  state  the  nature  of  their  claims.  The  as- 
signees of  Wise  did  not  now  appear  on  this  rule  to  support  their  claim. 

Addison,  for  the  plaintiffs. — As  the  assignees  of  Wise  do  not  appear  to  sup- 
port their  claim,  and  the  defendants  do  not  dispute  their  liability,  the  Court 
will  make  a  rule  that  the  claimants  be  barred  their  claim,  and  that  the  action 
be  stayed  on  payment  of  the  debt  and  costs,  and  that  each  party  pay  his  own 
costs  on  this  rule.  There  may  be  some  question  whether  the  Court  has 
power  to  order  the  claimants  to  pay  the  costs  of  this  rule,  as  the  language  of 
the  third  section  of  the  Interpleader  Act  only  says  that  the  Court  may,  on 
the  non-appearance  of  the  claimant,  make  such  order  between  the  defendants 
and  the  plaintiffs  as  to  costs,  as  may  appear  reasonable  :  whereas  the  sixth 
section  directs  that  the  costs  of  all  proceedings,  on  an  application  by  a  she- 
riff, **  shall  be  in  the  discretion  of  the  Court."  Under  these  circumstances, 
as  the  defendants  are  greatly  relieved  by  this  statute  from  conflicting  claims, 
the  most  equitable  course  will  be  to  make  each  of  these  parties  pay  his  own 
costs  of  this  rule. 

Swann,  for  the  defendants. — It  is  submitted  that  this  Court  will  order  the 
costs  of  this  rule  to  be  paid  out  of  the  fund  which  is  in  dispute.  That  is 
what  Courts  of  Equity  do  where  a  party  has  acted  bond  fide  as  the  defendants 
in  this  case  have  done.  The  cases  of  Cotter  y.  The  Bank  of  England  (a), 
Parker  v.  Linnet  (b),  Duear  v.  Mackintosh  (c),  and  Scales  v.  Sargeson(d), 
which  have  arisen  on  the  Interpleader  Act,  1  &  2  Will,  4,  c.  58,  also  favour 
the  position  that  the  costs  should  be  paid  out  of  the  fund  in  dispute. 

Williams,  J. — All  the  facts  are  agreed  upon  in  this  case,  and  the  principle 
also,  with  the  exception  that  the  applicant  claims  to  have  the  costs  of  this 
rule  paid  out  of  the  fund  in  dispute.  The  applicant,  however,  has  overlooked 
the  beneficial  situation  he  is  placed  in  by  the  Interpleader  Act.  If  that  act 
had  not  been  passed,  both  the  present  plaintiffs  and  the  person  who  has 
made  the  claim,  might  have  proceeded  against  them,  and  they  would  have 
had  no  relief  except  by  the  expensive  mode  of  proceeding  in  equity.  Now, 
although  they  have  done  nothing  wrong,  they  are  relieved  by  this  summary 
and  cheap  application,  and  they  have  therefore  a  great  benefit  conferred  on 

(a)  2  Dowl.  P.  C.  728;  3  M.  &  Scolt,  180.  (c)  2  Dowl.  P.  C.  730 ;  3  M.  &  Scott,  174. 

(6)  2  Dowl.  P.  C.  662.  (d)  4  Dowl.  P.  C.  231. 


and  others* 
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them.     But  why  is  the  fund  in  dispute  to  he  diminished  ?     What  harm  has      Bail  Court. 
the  original  vendor  of  these  goods  done  ?      If  there  is  any  delinquent,  it  is        v^v^^ 
the  persons  who  have  put  forth  an  idle  claim  ;  but  they  are  not  before  the       Lambert 
Court,  and  it  may  be  doubtful  if  the  Court  can  award  costs  against  them.  If  „, 

they  were  here,  I  would  undoubtedly,  if  I  had  power,  allow  the  costs  against  Cooper 
them.  There  can  therefore  be  no  costs  allowed  to  the  applicants  out  of  the 
fund  in  dispute.  If  a  fresh  application  is  made  to  the  Court  to  order  the 
persons  who  made  the  claim,  to  pay  the  costs  of  this  rule,  as  to  the  power  to 
do  which  I  give  no  opinion,  that  question  may  then  be  discussed.  The  rule 
must  therefore  be,  that  the  claimants  be  barred  of  their  claim,  and  that  the 
action  be  stayed  on  the  payment  of'^the  debt  and  costs  of  the  action,  but  not 
of  the  costs  of  this  rule. 

Rule  accordingly. 


Harrison  v.  Wallingborough. 

npHIS  was  an  action  for  wages,  brought  against  the  defendant  as  one  of  the     a  defendant 

directors  of  the  fVest  Cork  Mining  Company.    By  a  private  act  of  incor-  "^  of'l  compeny' 
poration,  power  was  given  to  sue  any  one  of  the  directors.     The  defendant,  ^*»o  ^^  "'«> « 
who  was  also  an  attorney  of  the  Court,  entered  an  appearance  to  the  action  an  apj^nnce  «« 
as  attorney  and  not  as  in  person.   On  the  20th  oi  April  a  plea  was  delivered  in  ^'''»*9s  »  p»«* 
the  form  '*The  defendant,  director  of  the  said  company  as  aforesaid,  by  WiU-  by  the  compuj'e 
Ham  Henry  Green  his  attorney,  &c.'*    There  had  been  no  order  to  change  the  •^'""•y*  **>«»• 

•^        ,  *'  ,  "  biiving  been  no 

attorney.     This  plea  was  taken  back  to  Green,  who  refused  to  take  it  back,  order  to  change 
and  then  the  plaintiff  the  next  day  signed  judgment  as  for  want  of  a  plea,  ^^J^^7he~ 
treating  the  plea  delivered  as  a  nullity.  A  rule  having  been  obtained  to  shew  piaiouff  could  not 
cause  why  this  judgment  should  not  be  set  aside  for  irregularity  with  costs,     ll^iii^Indtign  * 


judgoieni. 


Bagley  shewed  cause  on  affidavits,  shewing  that  the  object  of  the  company 
in  defending  the  action  was  merely  for  delay ;  that  the  board  of  directors 
bad  authorized  Green  to  plead,  but  that  he  had  not  received  any  authority 
from  the  defendant  himself;  and  that  the  defendant  had  opposed  the  other 
directors  at  their  meeting,  when  they  resolved  to  defend  the  action.  He 
contended  that  the  defendant  was  entitled  to  appear  as  attorney  in  the  action, 
as  he  had  done,  and  that  the  plea  having  been  pleaded  by  another  attorney, 
without  any  order  to  change  the  attorney,  the  plaintiff  was  entitled  to  treat 
the  plea  as  a  nullity,  and  sign  judgment. 

Butt,  contrd,  stated  that  by  the  act  of  parliament  the  defendant  was  not 
personally  liable  to  costs,  and  that  because  the  defendant  happened  to  be  an 
attorney  of  the  Court,  he  was  not  entitled  to  enter  an  appearance  as  attorney 
in  the  action,  and  then  collude  with  the  plaintiff  in  opposition  to  the  other 
directors,  and  object  to  there  having  been  no  order  to  change  the  attorney. 

Williams,  J. — This  was  clearly  an  irregularity,  the  defendant  in  fact  ap- 
peared in  person,  but,  happening  to  be  an  attorney,  entered  the  appearance 
as  attorney. 

Rule  absolute.    The  costs  to  be  paid  to  the  attorney  for  the  company. 


♦ 
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Bail  Court. 

Reedek  v.  Quick  and  another. 

Rule  far  jodf.     JTWOGGINS  moved  for  leave  to  enter  up  judgment  on  an  old  warrant  of 

meat  oa  ao  old  Mm  *    •'    ^^ 

wwniBt  of  Mttor-  attorney,  on  an  affidavit  stating  that  one  of  the  defendants  had  been 

^Ifid!!!it!!utod  *^^  *^*^®  within  a  few  days,  and  that,  as  to  the  other,  the  deponent  "  had 
that  the  drfxwpnt  made  inquiries,  and  from  those  inquiries  he  verily  believed  that  the  de- 
fendant to  be  aUve  ^ndant  was  alive  on  the  15th  of  the  present  month  of  April,**  but  there  was 
frM  iofematiott    no  statement  that  the  deponent  believed  the  information  he  had  received  to 

be  bad  received  i    %      . 
bat  did  not  state     OC  true, 
be  belieired  the 
li>friiBiitioii  to  be 

Williams,  J. — That  is  not  sufficient. 

Rule  refused. 


Jacobs  v.  Griffiths. 

forji">r     "DALMER  moved  on  the  4th  of  May,  for  leave  to  enter  up  judgment  on 
mnM  or*atior.  ^^  ^^^  warrant  of  attorney,  on  an  affidavit  of  the  cashier  of  an  army 

nejr  framed,  on  an  agent  in  London,  stating  that  he  had  on  the  Ist  of  May  paid  a  check  dated 
•OB  wbo  bad  ^m  At  London  a  few  days  previously,  which  he  swore  was  in  the  handwriting  of 
IL^f!!Llf*^^    the  defendant 

baadwritiiigoftbe 
defendattt  a  Inr 

daj.  pMvkNMiy.         Williams,  J.  granted  the  rule. 

Rule  granted  (a). 

(a)  See  Gray  ▼.  Withen,  1  Har.  &  Wol.  659  \  4  1>owl.  P. C.  636;  and  Smmden  v.  J<mt$, 
1  DowL  P.  C.  367. 


MyLETT  V.  HUCKER. 

If  a  ptaintMT  Miet  ^HIS  was  an  actiou  for  distraining  for  more  rent  than  was  due,  and  for  an 
cLIl»S^i^grL»ud  excei»ivc  distress.     The  action  had  been  commenced  in  the  Sheriff's 

tiiat  h«  »iu>aid  fiiid  Court  of  Ltmdim,  and  had  been  removed  into  this  Court  by  the  defendant. 
o^the  gr<luud  uwt  The  plaintiff  Nuifd  in  formd  'pauperis.  The  plaintiff  had  since  become  insol- 
he  u  ioioivt'i.t,  vent,  aiid  had  petitioned  for  his  discharce  under  the  Insolvent  Act  A  pro- 
beeo  ditpMifXYed.  vittional  aKiiif^nee  had  been  appointed^  who  had  refused  to  interfere  with  the 

action.  No  aNNignccs  had  been  appointed  by  the  creditors.  Notice  of  trial 
liad  been  given  itince  the  plaintiff  petitioned  for  his  discharge.  Application 
had  been  made  to  the  provisional  assignee,  and  to  the  plaintiff^'s  attorney,  for 
security  for  costs,  but  it  had  been  refused.  A  rule  having  been  obtained  to 
shew  cause  why  proceedings  should  not  be  stayed  until  the  plaintiff  found 
security  for  costs ; 

Mamel  shewed  cause. — This  is  not  a  cause  of  action  which  passes  to  the 
assignees  under  the  Insolvent  Act,  7  Geo.  4,  c.  57.  It  is  merely  an  action 
for  unliquidated  damages,  and  as  it  does  not  pass^  the  plaintiff"  is  not  bound 
to  give  security  for  costs. 
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Dofvdeswell,  contrd. — The  cases  of  Doyle  v.  Anderson  (a),  and  Heaford  v. 
M' Knight  (6),  shew  that  the  Court  will  compel  security  for  costs  to  be  given 
if  the  right  of  action  passes  to  the  assignees.  This  cause  of  action  clearly 
passes  to  the  assignees  by  the  words  of  the  Insolvent  Act,  7  Geo.  4,  c.  57, 
which  are  as  strong  as  the  words  of  the  Bankrupt  Act ;  and  it  has  been  held 
in  a  variety  of  cases,  that  actions  similar  to  the  present  do  pass  to  the  assig* 
nees  of  a  bankrupt  (c). — [Coleridge^  J. — I  think  that  is  not  the  point  of  this 
case ;  it  turns  on  the  fact  of  the  plaintiff  having  obtained  an  order  to  sue  as 
a  pauper.] — Still  it  is  reasonable  he  should  give  security  for  costs,  this 
action  being  for  the  benefit  of  the  assignees.  In  the  case  of  a  person  suing 
by  prochein  amy^  the  Court  will  compel  security  for  costs  to  be  given.  This 
rule  cannot  be  discharged  without  overruling  the  cases  of  Doyle  v.  Anderson^ 
and  Heaford  v.  M* Knight,  The  cases  of  Mason  v.  Polhill(d)f  and  Fetcher 
V.  Law  (e),  may  also  be  cited  in  favour  of  this  rule. 

Coleridge,  J. — It  seems  to  me  that  this  motion  is  misconceived,  and  that 
the  case  is  distinguishable  from  the  cases  of  Doyle  v.  Anderson,  and  Heaford 
V.  M*Knightf  and  on  these  grounds :  the  plaintiff  has  been  placed  in  a  situa- 
tion, by  a  competent  authority,  to  prosecute  his  action  without  being  liable 
to  any  costs  ;  he  is  in  that  situation  under  the  provisions  of  a  statute  (/)f 
and  still  remains  in  it.  Since  the  time  he  was  placed  in  that  situation  other 
circumstances  have  arisen,  and  it  is  stated  that  he  is  now  carrying  on  the 
action  for  the  benefit  of  other  persons.  In  the  first  instance,  therefore,  ap- 
plication should  be  made  to  dispauper  the  plaintiff,  and  he  will  then  be  in 
the  situation  in  which  the  plaintiffs  were  in  the  cases  of  Doyle  v.  Anderson, 
and  Heaford  v.  M*Knight.  I  think,  therefore,  that  that  should  first  be  done. 
This  rule  must  therefore  be  discharged,  the  costs  to  be  costs  in  the  cause. 

Rule  discharged  accordingly. 

Dowdeswell  then  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause 
why  be  should  not  be  dispaupered,  or  why  the  defendant  should  not  be  at 
liberty  to  plead  the  insolvency  of  the  plaintiff,  puis  darrein  continuance, 
without  the  usual  affidavit  that  it  was  within  eight  days  previously  (jg). 
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(a)  2  Dowl.  P.  C.  696. 

(6)  2  Bam.  &  Cress.  579 ;  4  Dowl.  &  Ryl. 
81. 

(e)  Handeock  v.  Caffyn,  8  Bing.  359, 
1  M.  &  ScoU,  521  ;  Porter  v.  VorUy,  9  Bing. 
93,  2  M.  &  Scott,  141 ;  Smith  v.  Coffin,  2  H. 
Black.  451. 

{d)  2  Dowl.  P.  C.  61 ;  1  Cromp.  &  Mees. 


620 ;  3  Tyr.  595. 

(0  5  Nev.  &  MaD.  351 ;  I  Har  &  Wol. 
430 ;  see  also  Fois  v.  Wagner,  2  Dowl.  P.  C. 
499. 

(/)  23Hen.8.  C.15,  s.  2. 

(f)  See  Reg.  H.  T.  4  Will,  4.  2  Dowl. 
P.  C.  313  ;  and  the  case  of  Powell  v.  Duncan, 
ante,  198. 


Lyddon  v.  Coombs  and  another. 

^HIS  was  an  action  of  debt  for  horse-meat  supplied,  to  which  the  defendant  TheCoortwiiinot 
Coombs  had  pleaded  he  never    was  indebted ;    the  other  defendant  J™S|e*^^„?of 
suffered  judgment  by  default.    The  sum  claimed  was  2/.  14«.     The  cause  Uie  rerdict  for  the 
was  tried  before  the  sheriff  under  the  statute  3  &  4  fVM.  4,  c.  42,  a.  17  ;  .J^^^^^we'S^ 

to  ft  case  tried  be- 
fore the  sheriff,  where  the  turn  loaght  to  be  recovered  is  ooder  5/. 
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iBid  the  question  in  dispute  was,  whether  Coombi  was  partner  with  the  other 
defendant  who  had  suffered  judgment  hy  default.  The  jury  thought  that 
Coombt  was  not  partner,  and  found  a  verdict  for  him.  A  rule  nisi  having 
been  obtained  for  a  new  trial,  on  the  ground  that  the  evidence  was  so  dear 
to  establish  a  partnership,  that  the  jury  ought  to  have  been  directed  that 
there  was  a  partnership. 

Berg  shewed  cause. — A  preliminary  objection  to  this  rule  is,  that  it  is  not 
a  case  in  which  the  Court  will  grant  a  new  trial.  The  ground  on  which  a 
new  trial  is  asked,  is,  that  the  verdict  is  against  evidence.  The  Courts  have 
decided  that  they  will  not  grant  a  new  trial  for  such  a  cause,  m  cases  tried 
at  Niii  PriuSf  where  a  verdict  is  given  for  the  plaintiff  for  less  than  ftOL ;  and 
in  the  case  of  Young  v.  Harris  (a),  the  principle  of  that  rule  was  extended 
to  cases  where  a  verdict  was  found  at  Nisi  Prku  for  the  dtfendanif  and 
where  the  clam  made  was  under  ftOL  Since  the  statute  allowing  writs  of 
trial,  S  &  4  Witt.  4,  c.  42,  s.  17,  it  has  been  decided  in  the  case  of  Pack- 
kam  V.  Newman{b)^  that  a  new  trial  will  not  be  granted  to  the  defendant 
in  a  case  tried  before  the  sheriff,  on  account  of  the  verdict  for  the  plaintiff 
being  against  evidence,  where  the  verdict  is  for  less  than  5L  It  is  now  sub- 
mitted, that  by  analogy  with  the  case  of  Young  v.  Harris^  that  rule  should  be 
extended  to  this  case,  the  verdict  having  been  found  for  the  defemdani  in  a 
ease  where  the  eUim  is  for  less  than  6L 

BtngkaMf  eonirif  contended  that  the  ground  of  the  motion  was  as  modi 
for  a  misdirection  as  on  account  of  the  verdict  being  against  evidence. 

Williams,  J. — How  can  I  say  whether  there  was  a  partnership,  without 
looking  to  the  facts  of  the  case  ?  This  is  dearly  a  rule  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  evidence,  and  the  rule  must  therefore  be 
discharged,  the  sum  claimed  being  less  than  5L 

Rule  discharged, 
(a)  2  Cromp.  &  Jer.  14;  2  Tyr.  167.  (6)  1  Cromp.  M.  &  Ros.  585 ;  5  Tyr.  215. 


Distrlngu,  for 
theporpoM  of 
compelling  an  mj^ 
pcanace  grftnted, 
where  everj  ex- 
eilion  had  been 
made,  bat  wiUxmt 
•vccettfto  disco- 
▼er  the  residence 
of  the  defendant. 


Close  v.  Parker. 

^HIS  was  an  action  for  criminal  conversation.  The  defendant  had  been 
living  some  time  at  the  plaintiff's  house,  and  in  the  month  of  October ^ 
1834,  eloped  with  the  plaintiff's  wife.  He  then  went  into  lodgings  at  a 
place  that  was  known,  but  where  he  remained  a  very  short  time.  Subse- 
quently he  had  been  advertised  in  several  newspapers,  and  every  endeavour 
possible  had  been  made  to  discover  where  he  was  living,  but  without  success. 
A  person  named  Lee  was  in  the  receipt  of  some  rents  for  him,  and  he  had 
said  that  he  was  in  communication  with  the  defendant,  and  would  forward 
any  thing  to  him,  but  refused  to  forward  the  writ  of  summons  in  this  action. 
In  Hilary  term  last  application  was  made  to  the  Court  to  allow  service  of 
the  writ  of  summons  to  be  made  on  Lee^  but  the  Court  refused  the  applica- 
tion (c).     Since  that  application  three  calls  had  been  made,  and  a  copy  of 

(c)  See  the  caiSf  ante,  71. 
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the  summons  left  at  Lee*s  house,  as  is  usually  required  previous  to  granting 
a  distringas  to  compel  an  appearance.  The  same  had  been  done  at  the 
house  where  the  defendant  was  in  lodgings  for  a  short  time.  The  same  had 
also  been  done  at  the  plaintiff'  's  house,  as  that  might  be  considered  his  last 
place  of  residence.  It  was  sworn  on  the  affidavits  in  support  of  the  present 
application,  that  it  was  believed  the  defendant  kept  out  of  the  way  to  avoid 
service  of  the  process. 

ChUton  now  applied  to  the  Court  for  a  distringas  to  compel  an  appear- 
ance.— It  is  submitted  that  every  thing  has  been  done  in  this  case  which  the 
Court  can  require  previously  to  issuing  a  distringas.  All  that  the  statute 
S  &  3  Will.  4,  c.  39,  s.  3,  requires,  is,  that  it  should  be  made  to  appear  to 
the  satisfaction  of  the  Court  that  the  defendant  has  not  been  personally  served 
with  the  writ  of  summons,  and  cannot  be  compelled  to  appear  without  some 
more  efficacious  process. — [Coleridge^  J. — Are  there  any  cases  reported  as 
to  what  the  Court  requires  previous  to  issuing  a  distringas  in  cases  where  the 
defendant's  abode  cannot  be  discovered  ?] — No,  there  are  not. — [Coleridge^  J. 
— My  apprehension  is,  that  there  may  be  injustice  in  granting  this  appli- 
cation, as  the  defendant  may  have  been  abroad  before  the  action  was  com- 
menced.]— ^The  Court  will  grant  a  distringas  for  the  purpose  of  proceeding 
to  outlawry  if  the  defendant  is  abroad  (a),  and  it  is  submitted,  that  if  the 
plaintiff  in  this  case  has  shewn,  to  the  satisfaction  of  the  Court,  that  he  has 
used  every  exertion  to  serve  the  defendant,  he  is  entitled  to  the  distringas^ 
and  that  he  is  not  bound  to  say  whether  he  wants  it  for  the  purpose  of  pro- 
ceeding to  outlawry  or  of  compelling  an  appearance.  There  is  no  doubt  but 
that  in  the  case  of  Fraser  v.  Case  (b)  it  was  said  by  the  Court  of  Common 
Pleas,  that  the  party  applying  must  elect  for  what  purpose  the  distringas  is 
to  issue ;  but  the  point  was  not  much  discussed,  and  there  is  nothing  in  the 
statute  to  warrant  the  distinction. — ICoUridge,  J. — It  is  a  mistake  to  say  the 
plaintiff  is  entitled  to  the  distringas;  it  is  a  matter  for  the  discretion  of  the 
Court,  and  in  exercising  that  discretion  the  Court  puts  the  plaintiff  to  his 
election,  and  will  see  to  what  purpose  the  distringas  is  to  be  applied.] — A 
distringas  for  the  purpose  of  proceeding  to  outlawry,  will  be  of  no  use  to  the 
plaintiff^  as  his  object  is  to  obtain  a  verdict  with  damages,  so  as  to  entitle 
him  to  apply  to  parliament  for  a  divorce.  If,  therefore,  this  writ  is  not 
granted,  it  will  be  a  great  hardship  on  the  plaintiff. 

Coleridge,  J.  then  granted  the  writ  of  distringas  as  required* 

Chilton,  in  the  following  Trinity  term,  applied  for  leave  to  enter  an  appear- 
ance for  the  defendant,  the  sheriff  having  returned  non  est  inventus  and  nulla 
bona  to  the  distringas.  The  affidavit  on  which  he  moved  shewed  again  the 
attempts  that  had  been  made  without  success  to  discover  the  defendant  and 
his  property.     He  cited  the  case  of  Copeland  v.  Neville  (c). 
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Close 

V. 

Pabkir. 


Coleridge,  J.  granted  the  application. 


Rule  accordingly. 


(o)  Harding  v.  Mannen,  2  Har.  fie  Wol. 
80;  Moan  ?.  T^nii*.  3  Dowl.  P.  C.  163; 
Hewitt  ▼.  Mtltm,  1  Cromp.  &  Mees.  720:  3 
Tyr.  822. 

VOL.  III.  • 


(h)  2  M.  &  Scott.  720 ;  9  Bing.  464 ;  1 
Dowl.  P.  C.  726. 

(c)  4  Dowl.  P.  C.  61 ;  1  Har.  &  Wol. 
374. 


210 


TERM  REPORTS  uc  the  KING'S  BENCH. 


Bail  Court, 


A  clerk  bnvlDf 
been  articled  to 
•n  ftttornej  wbo 
died,  the  Court 
referred  it  to  the 
master  to  eicer* 
taio  bow  much  of 
tlie  iveoilam  paid 
abooldbere- 
tomed  bjr  a  aar- 
viviag  partner  of 
the  attorney. 


Ex  parte  Bennett. 

^HE  father  of  the  applicant  applied  to  Kirk,  an  attorney,  to  take  his  son 
as  an  articled  clerk.  Kirk  said  he  already  had  got  two  articled  clerks, 
and  it  was  then  agreed  between  Kirk  and  the  applicant's  father,  that  the 
applicant  should  be  articled  to  Kirk*s  partner.  Constable.  This  was  done, 
and  100/.  was  paid  to  Kirk  when  he  was  articled.  Constable  very  seldom 
attended  at  the  office  and  was  since  dead.  Kirk  had  since  refused  to  take 
the  applicant  for  the  remainder  of  his  time. 

Piatt  shewed  cause  against  a  rule  which  had  been  obtained,  calling  on 
Kirk  to  shew  cause  why  it  should  not  be  referred  to  the  Master  to  ascertain 
what  part  of  the  premium  should  be  returned  by  him. 

Crawdert  contrd,  cited  Ex  parte  Prankerd{a)f  and  Cuffe  v.  Brown  {b). 

Coleridge,  J. — The  case  of  Ex  parte  Baylty  (c)  seems  exactly  in  point, 
for  there  the  Court  ordered  a  surviving  partner  to  refund  a  portion  of  the 
premium  paid  on  his  being  articled  to  the  partner,  who  was  dead. 


(a)  3  Barn.  &  Aid.  257. 


(6)  6  Price.  303. 


Rule  absolute, 
(c)  9  Baro.  &  Cress.  691. 


Dutrinims  re- 
fused where  odIj 
two  calU  hiui  beeu 
in%de,  although 
the  defendaut  had 
•aid  be  would 
talie  good  CMrp 
that  the  plaiutiff 
should  not  serve 
him  with  a  writ* 


Clayton  v.  Marsham. 

WJfELPS  moved  for  a  distringas  to  compel  an  appearance.  There  had 
been  only  two  calls  made  instead  of  three,  as  was  in  general  required, 
and  on  the  second  call  a  copy  of  the  writ  had  been  left.  There  was  an  affi- 
davit also  of  a  person  who  swore  that  he  had  had  several  interviews  with  the 
defendant  on  the  subject  of  the  matter  in  dispute,  and  that  the  defendant  had 
said  he  would  take  good  care  that  the  plaintiff  should  not  serve  him  with  a 
writ.  It  was  submitted  that  after  that  declaration  it  was  unnecessary  to 
make  the  usual  three  calls,  as  the  only  object  of  requiring  those  three  calls 
to  be  made  was  to  ascertain  that  the  defendant  was  keeping  out  of  the  way, 
which  in  this  case  it  was  clear  he  was  doing.  The  judgment  of  Lord  Lynd- 
hurst  in  the  case  of  Hill  v.  Moule  (rf),  and  the  case  of  IVhile  v.  Western  (e), 
were  cited  as  authorities  in  favour  of  the  application. 

Williams,  J. — I  do  not  see  why  a  third  call  might  not  have  been  made  in 
this  case  as  in  others,  at  which  the  copy  of  the  writ  might  have  been  left. 
The  rule  cannot  be  granted. 

Rule  refused  {f), 

(d)  2  Dowl.  P.  C.  10  ;  1  Cromp.  &  Mees.  v.  Dallimore,  1  Har.  &  Wol.  624 ;  4  Dowl. 
617;  3Tyr.  162,  n.  P.  C.  278. 

{f)  2  Dowl.  P.  C.  451  ;   see  also  Hickman  {/)  See  Stroud  v.  Uslie,  post,  218. 
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Bail  Cmirt. 

Debney  V.  Corbet  and  another.  ^■^^''^ 

^HIS  was  an  action  of  trespass  brought  on  account  of  a  distress  that  had     a  local  act  of 

been  made  for  a  paving  rate  in  the  parish  of  St,  Pancras.    There  were  TOwttoTdisSmr 
two  local  acts  in  that  parish  ;  one  the  48  Geo.  3,  c.  Ixxxvi,  being  an  act  for  "<*  enacted,  that 
regulating  an  estate  called  Skinner's  Estate ;  the  other,  the  50  Geo,  3,  c.  clxx,  madet'i^e  parties 
for  regulating  another  estate  called  Harrison's  Estate,     It  was  under  the  m*king  u  should 
latter  act  that  the  distress  in  question  was  made ;  but  in  the  notice  of  the  tmpaasers  «* 
distress,  given  at  the  time  it  was  made,  it  was  stated  to  be  *'  made  under  the  •~'**»  **"*  ^**^    . 

.     .  .  «       persons  aggrieved 

Statute  48  Geo,  3,  intituled,"  &c.     The  amount  of  the  rate  for  which  the  dis-  might  recover 
tress  was  made  was  properly  mentioned  in  this  notice.      This  action  of  ••J!*'**'^®"  ***  "* 

r     r       J  action  on  the 

trespass  was  then  commenced  against  Corbet,  who  was  the  collector  of  the  case.  By  anoUier 
rate,  and  the  other  defendant,  who  was  the  broker  who  made  the  distress.  !l!!fti'[!?,V!!" 

'  '  were  given  in  «c- 

They  pleaded  the  general  issue,  there  being  a  clause  in  the  50  Geo.  3,  c.  tions  brooght 
clxx,  empowering  them  to  give  the  special  matters  in  evidence  under  that  JSo^^enTacUng 
plea.     After  notice  of  trial  was  given,  the  plaintiff,  the  day  before  the  trial,  under  the  act,  if 
withdrew  the  record  and  entered  a  discontinuance  at  the  recommendation  of  ^onid  discoo- 
counsel,  who  thought  that  the  mistake  in  the  notice  of  distress  as  to  the  ^"«  *»*•  ■****"• 
act  under  which  the  distress  was  in  fact  made,  would  not  prevent  the  de-  was  made  ander 
fendants  from  proving  at  the  trial  that  they  acted  under  the  50  Geo.  3.     By  ^•■«^^«5««>  *• 
a  clause  m  the  50  Geo.  3,  it  was  enacted,  that  a  distress  made  under  it  should  it  was  stated  tob« 
not  be  unlawful  for  defect  of  form,  and  that  if  informally  or  improperly  ^^^"^ 
made,  the  persons  making  it  should  not  be  deemed  trespassers  ab  initio,  ^t.  An  action 
but  that  the  persons  aggrieved  might  recover  full  satisfaction  in  an  action  on  uieTbrooghtTbat 
the  case.     There  was  also  a  clause  enacting,  that  if  the  plaintiff,  in  any  was  disconUnned; 

^     .  .     ^  ^  L-         J  1  L        •  ■  —H<«,  that  the 

action  against  any  person  for  any  thing  done  under  or  by  virtue  or  m  pur-  defendant  was 
suance  of  that  act,  should  become  nonsuit  or  discontinue  his  action  &c,,  he  entiUed  to  treble 
should  pay  treble  costs  to  the  defendant.     In  taxing  costs  the  Master  allowed 
the  defendants  single  costs  only ;   whereupon  a  rule  having  been  obtained  to 
shew  cause  why  the  Master  should  not  review  his  taxation,  in  order  that  he 
might  allow  the  defendants  treble  costs  under  this  clause ; 

Hoggins,  shewed  cause. — The  defendants,  by  giving  notice  of  the  distress, 
as  made  under  the  statute  48  Geo.  3,  have  misled  the  plaintiff,  and  they 
have  no  right,  after  having  done  so,  and  the  plaintiff  has  brought  his  action 
for  that  which  from  this  notice  he  supposed  to  be  an  illegal  distress,  to  turn 
roand  and  say  that  they  were  acting  under  another  statute.  It  could  not  have 
been  the  intention  of  the  legislature  to  give  such  a  power,  when  the  clause 
was  enacted  authorising  the  special  matter  to  be  given  in  evidence  under  the 
general  issue.  Even,  however,  if  the  defendants  had  a  right  to  give  evidence 
at  the  trial  that  they  were  acting  under  the  50  Geo.  3,  notwithstanding  the 
notice  of  distress,  still,  under  these  circumstances,  the  defendants  cannot  be 
entitled  to  treble  costs.  It  is  the  informal  notice  of  distress  that  has  pro- 
voked this  action,  which  would  never  have  been  brought  but  for  that 
informality.  Another  objection  to  this  rule  is,  that  the  50  Geo.  3,  enacts, 
that  persons  aggrieved  for  any  thing  done  under  that  act  are  to  recover  in  an 
action  on  the  case,  and  are  not  to  be  deemed  trespassers  ab  initio.  Now 
this  is  an  action  of  trespass,  and  not  an  action  on  the  case ;  and  not  being  an 
action  under- that  statute,  the  defendants  are  not  entitled  to  treble  costs. 
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Teimdorff^  amJtrh. — ^Tbere  is  nothing  in  the  affidarits  to  shew  that  this 
action  was  commenced  on  account  of  the  mistake  in  the  notice  of  distress  ; 
and  indeed  it  is  quite  clear  on  the  affidavits  that  it  arose  from  vexatious 
opposition.  The  only  question  for  the  Court  now  to  consider  is,  whether 
the  defendants  were  in  fact  acting  under  the  stat.  50  Geo.  3,  c.  dxx,  when 
they  made  the  distress  ;  and  whether  the  action  was  defended  on  the  ground 
that  they  were  so  aetii^  the  mistake  in  the  notice  o{  distress  beii^  perfectly 
hnmateriaL  Those  £M:ta  are  clearly  shewn  on  these  affidavits;  and  it  follows 
as  an  immediate  consequence,  that  this  action  heii^  brought  for  a  thing  done 
in  pursuance  of  that  act,  and  the  plaintiff  having  discontinued  the  action,  the 
defendants  are  entitled  to  treble  costs.  It  is  also  said  that  the  defendants 
cannot  recover  treble  costs,  because  this  is  an  action  of  trespass,  instead  of 
an  action  on  the  case.  It  cannot  however  be  contended,  that  a  dtfendant  is 
not  to  be  entitled  to  treble  costs,  because  a  plaintiff  chooses  to  commence  an 
action  in  a  different  form  from  that  to  which  he  is  confined  by  the  act.  The 
clause  givii^  treble  costs  is  general  in  its  language,  that  in  any  action,  &c., 
and  cannot  be  construed  to  mean  any  action  on  the  case  to  be  brought  in  par- 
ticular cases  under  another  clause.  The  simple  question  only  is,  was  this 
an  act  done  under  or  by  virtue  or  in  pursuance  of  this  act,  which  it  is  clear 
on  the  affidavits  it  was.  The  case  of  Fmlay  v.  Scaton^a)  is  a  case  bearing 
on  the  point ;  and  here,  as  in  that  case,  it  appearing  clearly  to  the  Court  what 
the  authority  was  under  which  the  defendants  were  acting  when  they  did  the 
acts  com^ained  of,  and  for  which  the  action  is  brought,  the  Court  will  in 
like  manner  award  the  defendants  treble  costs. 

Cur.  adv,  vuU, 

Williams,  J.  afterwards  {May  8th)  gave  judgment.  This  was  an  applica- 
tion calling  on  the  plaintiff  to  shew  cause  why  the  Master  should  not  review 
his  taxation,  he  having  allowed  the  defendant  single  costs  only,  and  the  ques- 
tion was,  whether  under  the  circumstances  he  should  not  have  allowed  treble 
costs  under  the  provisions  of  the  statute  50  Geo.  3,  c.  clxx,  s.  65.  By 
that  section  it  is  provided,  that  if  the  plaintiff  in  any  action  against  any  per- 
son for  any  thing  done  under,  or  by  virtue  or  in  pursuance  of  that  act, 
should  become  nonsuit  or  discontinue  his  suit,  &c.,  he  should  pay  treble  costs 
to  the  defendant ;  and  the  question  is,  whether,  under  that  section,  treble 
costs  ought  to  be  allowed,  or  single  costs  only.  The  question  arose  thus ;  a 
distress  was  made  on  the  plaintiff  for  arrear  of  rates,  and  it  was  described, 
in  the  notice  of  distress  served,  in  the  following  terms :  "  Take  notice,  that 
by  virtue  of  a  warrant  to  me  directed,  I  have  distrained  the  goods  and  chat- 
tels in  the  annexed  schedule  specified  for  the  sum  of  14/.  \8s.  4(i."(this  sum 
was  properly  described)  "  for  so  much  rate  for  paving,  duly  made  under  the 
statute  48  Geo.  3,  intituled  an  act,  &c.,  due  at  Lady-day,  1833."  Now  this 
was  a  misrecital  and  a  misdescription  of  the  statute,  for  the  48  Geo.  3,  c. 
Ixxxvi,  was  a  different  one  from  that  under  which  the  proceedings  were 
really  had,  and  on  which  the  parties  acted,  namely,  the  50  Geo.  3,  c.  clxx. 
1  have  observed  that  the  precise  amount  was  truly  stated ;  the  reason  of  the 
distress  was  also,  and  there  was  only  a  misrecital  and  misdescription  of  the 
statute ;  and  the  question  mainly  was,  whether  this  mistake  in  the  recital  of 
the  statute  under  which  the  parties  undertook  to  act  will  preclude  me  from 

(u)   1  Taunt.  210. 
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takii^  notice  that  they  were  really  acting  under  the  50  Geo.  S,  c.  clxx. 
It  appears  by  the  affidavits  that  the  counsel  who  advised  the  plaintiff  did  not 
think  so,  for  they  thought  that  if  a  party  making  a  distress  had  good  and  tenable 
grounds  for  doing  so,  he  might  notwithstanding  avail  himself  of  it.  If  tliey 
had  not  thought  so  they  would  not  have  recommended  the  plaintiff  to  discon- 
tinue this  action.  This  is  an  old  and  well-established  principle  of  law,  and 
the  Court  recognised  it  in  the  case  of  The  Governor  ^c.  of  the  Poor  of  Bristol 
V.  Waii(a\  and  I  therefore  am  not  precluded  from  looking  at  the  real 
acte  of  the  parties.  If  that  be  so,  then  I  am  satisfied  that  these  defendants 
were  acting  under  die  statute  of  50  Geo.  3,  c.  clxx,  and  that  they  had  an 
undoubted  authority  so  to  act.  It  is  next  said,  that  under  the  64th 
section  of  that  statute,  where  any  distress  is  improperly  or  informally  made 
under  that  act,  that  the  persons  making  it  are  not  to  be  considered  as  tres- 
passers ab  initiOf  but  that  the  persons  aggrieved  are  to  recover  full  satisfac- 
uon  m  an  action  on  the  case.  Now  it  is  contended,  that  as  this  is  an  action 
of  trespass  in  its  form,  it  is  impossible  on  the  present  occasion  for  the  de- 
fendants to  say  they  were  acting  under  the  50  Geo,  3,  as  an  action  of  tres- 
pass could  not  be  maintained.  I  cannot  however  assent  to  that  argument ; 
because  the  plaintiff  is  mistaken  in  his  course  of  proceeding  that  is  not  to 
prevent  the  defendant  from  saying  he  was  acting  under  the  statute ;  it  cannot 
have  the  effect  of  rendering  his  past  acts  unwarranted.  Suppose  the  plaintiff 
had  brought  an  action  of  debt  on  some  supposed  penalty  which  is  not  in  fact 
given  by  the  statute ;  if  the  defendants  had  really  been  acting  under  the 
statute,  would  it  extinguish  their  right  to  say  that  they  were  so  acting  ?  So 
here,  the  plaintiff  brings  an  action  of  tr.espass  instead  of  case ;  that  is  his  own 
blunder,  but  it  cannot  affect  the  rights  of  other  parties.  For  these  reasons, 
I  think  the  Master,  when  he  allowed  the  single  costs  only,  (which  he  did  in 
order  to  bring  the  question  before  the  Court)  was  mistaken,  and  that  there- 
fore this  rule  must  be  made  absolute. 


Bail  Court. 


Dbbnby 

Corbet 
and  aDother. 


Rule  absolute. 


(a)  1  Adol.  &  £1. 264 ;  3  Nev.  &  Man.  359 ;  6  Car.  &  Payne,  591, 


BoNNEFOR  V.  Russell. 


^H£  defendant  in  this  case  made  default  in  putting  in  bail  above^  where- 
upon the  plaintiff  took  an  assignment  of  the  bail-bond,  and  commenced 
proceedings  against  the  bail.  Bail  above  was  then  put  in  and  justified,  and 
a  rule  nisi  obtained  to  stay  proceedings  on  the  bail-bond  on  payment  of  costs, 
which  rule  was  still  undisposed  of.  A  rule  was  also  obtained  to  shew  cause 
why  the  plaintiff  should  not  find  security  for  costs,  as  he  was  resident  abroad. 
Against  the  latter  rule, 

BarstoWf  shewed  cause. — A  preliminary  objection  is^  that  at  the  time  this 
rule  nut  was  granted,  the  defendant  was  in  default  by  not  putting  in  bail  in 
time,  he  was  therefore  not  in  Court  to  make  this  motion,  and  it  was  neces- 
sary he  should  purge  that  default  by  having  the  proceedings  against  the  bail 
stayed  before  he  could  take  a  step  in  the  cause.     Until  that  is  done,  it  cannot 


If  a  defendant 
has  made  default 
hjr  not  patting  in 
bail  in  time,  and 
proceedings  are 
taken  on  the  bail- 
bond,  after  which 
bail  is  pat  in,  the 
defendant  cannot 
more  that  the 
plaintiff  sbonld 
find  security  for 
costs  until  he  has 
had  the  proceed* 
ings  on  the  bail- 
bond  stayed. 
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be  kDOwn  that  the  phuntiff  will  ever  proceed  m  the  caiue,  as  he  cumot  pro- 
ceed both  m  it  and  against  the  bail  abo. 

■  • 

Bnmfrtg^  cwtrit, — ^AU  that  it  necessary  is»  that  the  defendant  should  be  in 
Court  when  this  motion  was  made,  which  he  was  immediately  that  bail  above 
was  put  in  and  justified*  Being  in  Court,  the  next  question  is,  whether  diis 
notion  is  made  promptly,  as  is  generally  required  by  the  Court  Had  the 
odier  rule  been  first  disposed  of,  it  would  have  been  olijected  that  the  de- 
fendant had  taken  a  step  in  the  cause,  and  that  this  application  for  security  for 
costs  was  too  late.  It  might,  moreover,  have  so  happened,  that  the  defend- 
ant would  have  been  obl^^  to  plead  before  the  rule  for  staying  proceedings 
against  the  bail  could  be  made  absolute.  In  that  case  he  would  be  prevented 
altogether  finom  making  this  appUcation. — [Goleritfge,  J. — Under  those  circum- 
stances, the  defendant  would  not  be  precluded  from  obtaining  security  for 
costs,  as  it  is  only  required  that  he  should  apply  pram^hf  {(£)"]. — Still  then 
when  the  bail  above  were  put  in  and  justified,  the  defendant  was  in  Court,  and 
the  rule  for  staying  the  proceedings  against  the  bail  on  payment  of  costs,  is 
such  a  mere  matter  of  course,  that  it  cannot  be  necessary  to  make  it  absolute 
before  making  the  present 


CoumiDOs,  Jw — The  question  is,  whether  the  defendant  is  in  Court  for 
the  purpose  of  diis  application.  Now  by  his  defiralt  in  not  putting  in  bail 
above  in  time,  proceedings  against  the  bail  below  are  on  foot,  and  while  that 
is  the  case,  the  plaintifi*  cannot  proceed  in  this  action ;  yet  while  that  state 
of  things  remains,  the  defendant  makes  this  motion  in  die  cause.  That  he 
cannot  do,  and  therefore  this  rule  must  be  discharged. 

Rule  discharged. 


(a)  See  the  cases  of  TkUhtr  t.  Iaw,  1 
Har.&  Wol.  430  ;  Duncan  ?.  StaU,  5  Barn.  & 
Aid.  702 ;  1  Dowl.  &  Ryl.  348;  and  Gumty 


T.  Jr«y,  I  Har.  &  Wol.  303 ;  3  Dowl.  P. 
C.  559;  and  Uie  rule  of  Court,  £f.T.  2  W. 
4, 1. 98  ;  1  Dowl.  P.C.  196. 


BoNNEFOR  V.  Russell. 

An  affidiTit  of    C\^  ^^  ^^'^  ^  shew  cause  why  the  proceedings  on  the  bail-bond,  referred 
"T^JJ^*  ^  to  in  the  last  case,  should  not  be  stayed  on  payment  of  costs,  bail  above 

•ttoriMy,  mutt  having  been  put  in ;  the  aiRdavit  of  merits  was  made  by  "  William  Russell^  of 
£!?tb^!^t  No.  7,  Norfolk  Street,  Strand,  Gentleman,"  but  he  did  not  describe  himself 
i»  attorney  (or  the  as  the  attomcy  for  the  defendant,  which  in  fact  he  was.    There  was  also  an 

affidavit  of  a  person  describing  himself  as  "  clerk  to  Howard  and  Russell,  of 
No.  7,  Norfolk  Street,  Strand,  attomies  of  the  defendant.*'  It  also  appeared 
on  the  affidavits,  that  fFilliam  Russell,  who  was  living  at  the  same  place,  had 
acted  as  the  attorney  of  the  defendant. 

Barstow  took  a  preliminary  objection,  that  the  affidavit  of  merits  should 
have  stated  distinctly  that  the  person  making  it  was  the  attorney  of  the  de* 
fendant,  and  that  the  deficiency  could  not  be  supplied  by  the  other  affidavits. 
He  cited  the  case  o(  Morris  v.  Hunt  (6),  which  had  already  been  acted  on  in 
a  case  in  this  Court  this  term  (c). 

(h)  1  Chit.  97.  (c)  In  the  ne&t  case,  Rctcbotham  v.  Dupr§e, 
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Humfrey,  contrdt  contended,  that  it  sufficiently  appeared  from  the  affida-  Bail  Court. 

Vila  that  the  IVilliam  Russell  making  the  affidavit  of  merits  was  the  attorney  wnrw 

for  the  defendant.  Bonnkfor 


Coleridge,  J.  —It  is  quite  consistent  with  this  affidavit,  that  there  is  a 
person  in  the  same  house  of  the  same  christian  and  surname,  hut  who  is  not 
the  attorney  for  the  defendant.  It  is  right  that  affidavits  should  be  in  the 
regular  forms,  which  must  be  adhered  to.  This  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 


Russell. 


ROWBOTHAM  V.  DuPREE. 

npHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  judgment,    i-  An  affidavit  or 

and  all  subsequent  proceedings,  should  not  be  set  aside  on  payment  of  the  defendant** 
costs.  There  was  an  afiSdavit  of  merits  made  by  the  clerk  of  the  defendant's  »«o«T»y'»  «»"*• 

.  ,  .      ona  role  to  set 

attorney,  m  which  there  was  a  long  statement  of  the  different  proceedings  in  asideajadgnent, 
the  cause,  but  he  did  not  state  that  he  had  had  the  management  of  the  cause.  "^'^^I^J**  **** 

ment  of  the  caose. 

R.  V,  Richards^  on  shewing  cause,  objected  that  as  the  affidavit  of  merits  theaM«ttrtii*ttoL 
was  made  neither  by  the  defendant  himself  nor  by  his  attorney,  but  by  a  on  hearing  the 
third  person,  his  clerk,  it  was  necessary  that  he  should  swear  positively  that  l^Ad'avit^to  be* 
he  had  had  the  management  of  the  cause,  or  shew  that  he  knew  something  amended  and  re- . 
about  it.     He  cited  the  case  of  Morris  v.  Hunt  (a). 

J.  Jervis,  contrd,  submitted  that  the  contents  of  the  affidavit  shewed  that 
the  clerk  had  had  the  management  of  the  cause ;  that  the  case  cited  was  not 
of  sufficient  authority  on  the  point,  and  that  at  any  rate  the  Court  would 
allow  the  affidavit  to  be  amended  and  resworn. 

Williams,  J. — Tlie  usual  practice  is  for  the  party  himself  or  his  attorney 
to  make  an  affidavit  of  merits.  If  neither  of  these  persons  make  it,  but  a 
third  person,  his  affidavit  must  shew  that  he  has  a  knowledge  of  the  case. 
Here  that  is  not  shewn ;  the  deponent  is  only  described  as  the  clerk  to  the 
defendant's  attorney,  but  it  does  not  appear  that  he  has  had  the  conduct  of 
the  cause.  If  I  were  to  allow  the  affidavit  to  be  amended  and  resworn,  it 
would  be  holding  out  an  inducement  to  persons  to  make  such  affidavits  in 
this  way(&).    The  rule  must  therefore  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 

(a)  1  Cbit.  97.  See  also  Rex  v.  The  Sheriff  and  Neeiom  v.  Whyhck,  3  Taunt  403  > 
cf  MiddUiei,   1  Chit  732 ;  Anon.  I  Smith,  61 ;      and  the  last  case,  p.  214. 

(6)  See  the  next  case. 
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BuUOtmrt. 

w^w  B08KAT  V.  Lister. 

Ob  Amtaf        "DLATT  shewed  came  agiinst  a  rule  to  cancel  a  ban-bond,  the  defiendant 
vSm^SmOMin  having  been  twice  aneated  for  the  aame  cause,  and  produced  an  affida- 

'li'^tl^*^^  vit  in  which  the  deponent  had  no  addition  to  his  name. 


■  raltWMt 


^^^^^^        CarrimgUm^  cmUrd^  oligected  to  the  affidavit  being  read,  as  not  in  oompli- 
"^    anoe  with  the  rule  of  0.  T.  2  ffltf.  4, 1.  5  (a). 

Plait  asked  leave  to  have  the  word  *'  gentleman"  added  to  the  affidavit, 
and  to  have  it  resworn. 

Williams,  J. — I  will  allow  that  to  be  done  (ft). 

The  olgection  was  then  waived. 

(•)  1  DowL  P.  C.  184.  (b)  See  the  tuo  iMl  OM. 

Callum  v.  Grayson. 

nPHIS  action  was  cornmenced  on  the  14th  otAprU  by  writ  of  summons. 
The  plaintiff  had  not  declared,  but  on  the  4th  of  May  the  defimdant's 
attorney  made  a  written  demand  of  declaration  in  this  form : ''  The  defendant 
demands  a  declaration."  A  rule  having  been  obtained  on  the  part  of  the 
plaintiff,  on  the  6th  of  Maif^  to  shew  cause  why  this  demand  of  dedaration 
should  not  be  set  aside  for  irregularity,  with  costs, 

Erie  shewed  cause,  and  contended  that  this  demand  of  declaration  was  a 
mere  nullity,  and  did  not  prejudice  the  plaintiff,  as  it  would  not  entitle  the 
defendant  to  sign  judgment  of  non-pros  under  rule  8  T.  T.  1  Will.  4  (c). 

Mansel,  contri,  contended  that  the  demand  of  declaration  was  an  irregula- 
rity, as  the  plaintiff  had  until  the  end  of  Trinity  term  to  declare.  Had  the 
defendant  signed  judgment  of  non-pros  four  days  afler  this  demand  of  decla- 
ration under  the  rule,  and  a  rule  nisi  for  setting  aside  this  judgment  been 
obtained,  it  would  have  been  objected  that  the  motion  was  too  late,  as  a  rule 
ought  to  have  been  obtained  for  setting  aside  this  demand  of  declaration 
as  irregular. 

Williams,  J. — It  seems  to  me  that  the  rule  of  T.  T.  1  WiU.  4,  is  the 

converse  of  what  is  stated.    It  directs  that  judgment  o£  non-pros  shall  not  be 

signed  for  want  of  a  declaration  until  four  days  afler  demand  thereof;  but  it 

does  not  state,  that  if  an  unnecessary  demand  of  declaration  is  made,  that 

then  the  consequence  is  to  follow  that  judgment  of  non-pros  may  be  signed. 

If  a  mere  verbal  demand  had  been  made,  it  would  have  been  of  no  avail ;  so 

here,  as  the  defendant  had  no  right  to  make  this  demand,  in  the  same  way 

the  plaintiff  was  not  bound  to  obey  it.     I  have  no  doubt  on  the  point.     The 

rule  must  therefore  be  discharged. 

Rule  discharged. 

(c)  1  Dowl.  r.  C.  104. 
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Bail  Court. 

Themans  V.  Fevn.  ^'^^''^ 

npHIS  was  a  rule  nisi  for  an  attachment  against  the  late  attorney  for  the     i.ad  affidavit 
defendant  for  non-payment  of  costs,  in  pursuance  of  a  rule  of  Court,  and  "▼  the*defendMt 
the  Master's  allocatur.     The  rule  nisi  was  granted  on  two  affidavits,  one  u  good,  though  u 
made  by  the  defendant  Fenn  in  the  form  "  George  Fenn,  of  Hope  Cottage,  in  a^JddUton!  "" 
the  County  of  Surrey,  the  above-named  defendant,  maketh  oath  and  saith,     s.  a  mie  of 
&c."     It  then  stated  that  Fenn  personally  demanded  the  sum  of  money  of  Co^^  directed  • 

*  *  "^   ,      sum  of  money  to 

the  attorney,  and  that  he  refused  to  pay  it,  and  that  he  believed  it  was  still  be  paid  to  tiie  de- 
due  and  unpaid.     There  was  also  an  affidavit  by  Gold,  one  of  the  defendant's  [oroi"'.**uie1iff^ 
present  attornies,  stating  that  the  money  had  not  been  paid  to  him,  and  that  (iavit  of  one  of 
he  believed  it  was  still  due  and  owing,  and  unpaid,  to  the  best  of  his  know-  attornies  suted  a 
ledge  and  belief.     The  rule  of  Court  had  ordered  the  money  to  be  paid  to  <*«n>*nd  *»<*  «^ 
the  defendant  or  his  present  attornies.     Gold  had  a  partner  in  his  business,  monej  had  not 

been  paid  to  him, 

Afatue/ shewed  cause. — In  the  first  place,  the  affidavit  of  the  defendant  iieveditw«a 
does  not  comply  with  the  rule  of  H.  T.  2  mil.  4,  I.  5  (a),  there  being  no  ^]i,"JlS;;J*|i;7 
addition  to  the  defendant's  name.     It  will  be  contended,  that  where  an  affi-  affidavit  was 
davit  is  made  by  the  defendant  in  the  cause,  and  he  is  so  named,  it  is  unne-  In*fi|I!Jhmenir"' 
cessary  to  give  him  any  other  addition.     The  case  of  Lawson  v.  Case  (6),  is  without  an  affida- 
however  a  decision  of  the  full  Court  of  Exchequer  against  that  position.  Ij^jj^  ****  ^^^^^ 
The  case  ofJervis  v.  Jones  (c),  was  a  decision  in  this  Court  by  a  single  judge, 
and  cannot  be  considered  to  overrule  the  decision  in  Lawson  v.  Case,     The 
same  observation  applies  to  Jackson  v.  Chard  (d).     There  is  also  the  case  of 
Sharpe  v.  Johnston  (e),  but  there  the  defendant  was  in  custody.  Another  ob- 
jection to  this  rule  is,  that  inasmuch  as  the  original  rule  directed  the  money 
to  be  paid  to  the  defendant  or  his  now  attornies,  there  ought  to  have  been 
an  affidavit  by  the  partner  also  of  Gold,  stating  the  money  had  not  been  paid 
to  him.    The  case  of  Frances  v.  Wright  {/)  supports  that  position. 

Swemn,  contrd. — The  invariable  practice  has  been,  that  where  an  affidavit  is 
made  m  a  cause  by  the  defendant  himself,  it  is  sufficient  to  describe  him  as 
the  defendant  in  the  cause.  The  only  case  which  is  any  authority  against 
this  affidavit  is  that  of  Lawson  v.  Case,  but  in  that  case  it  would  rather 
seem  from  the  report  that  the  only  description  of  the  defendant  was,  '*  the 
above-named  defendant,*'  which  distinguishes  the  case.  The  other  cases 
cited  are  all  cases  in  support  of  the  correctness  of  the  present  affidavit.  As 
to  the  other  objection,  a  personal  demand  and  refusal  being  directly  sworn  to 
by  Fenn,  the  affidavit  by  one  of  the  defendant's  attornies,  that  the  money  has 
not  been  paid  to  him,  and  that  he  believes  it  is  still  due  and  unpaid,  is  quite 
sufficient  ground  for  granting  this  attachment. 

Williams,  J.,  thought  that  there  was  nothing  in  the  second  objection, 
a  distinct  refusal  to  pay  having  been  sworn  to,  and  it  being  further  stated  by 

(a)  1  Dowl.  P.  C.  184.  (d)  2  Dowl.  P.  C.  469. 

(6)  1  Cromp.  &  Mccs.  481 ;  2  Dowl.  P.  C.  («)  1  Hodges,  298  ;    4  Dowl.  P.  C.  324 ; 

40  ;  3  Tyr.  489.  2  Scott,  407  ;  2  Bing.  N.  R.  246. 

(c)  1  Har.  &  Wol.  654 ;   4  Dowl.  P.  C.  (/)  3  Dowl.  P.  C.325. 
610. 
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Arfl  C^rt. 


TBUUItt 

Fnijf. 


biImmi  to  Mlltto 

dMffi  iiwltr  tho 
4t0.1»c.lfS. 


the  attorney  that  the  money  was  still  due  and  owing  and  unpaid,  as  he  be- 
liered.    The  other  point  was  referred  for  the  dedsion  of  the  fiiQ  Court. 

Smmn  afterwards,  on  the  last  day  of  die  term,  mentioned  the  objection  to 
the  full  Court,  and  the  Bfaster  haying  stated  the  usual  practice  to  be 
to  draw  aflSda?its  in  the  same  form  as  the  present,  the  rule  was  made  ab- 
solute. 

Rule  absolute. 

Barnard  v.  Symonds. 

'DALL  moved  to  discharge  the  defendant  under  the  Small  Debts  Act,  48 
Oeo.  S,  c.  \%9.  The  only  difficulty  was,  that  the  defendant  had  been 
confined  within  the  rules  of  the  Kmg^t  Bench  prison,  and  not  within  the 
prison  itself.  The  case  of  Oilbert  t.  Pope  {a)  decided,  that  under  those  cir- 
cumstances the  defendant  was  not  entitled  to  be  discharged,  and  referred  to 
the  case  of  Sumpium  ▼•  Afoasoat,  as  a  case  decided  in  the  Court  of  Kingt 
Bench  in  EaMcr  term,  18S6,  but  it  did  not  appear  that  in  either  of  those 
cases  the  case  of  Dag  ▼.  Thomoi^  referred  to  in  ChtpmatCi  Practice^  was  cited. 
It  was  not  the  intention  of  the  legislature  that  the  defendant  should  have 
been  actually  ocufined  within  the  walls  of  the  prison  for  a  twelvemonth. 

WiLLUHS,  J. — ^The  case  ofSmmpiwm  Y.'Momzam  was  a  decision  of  the  full 
Court,  and  that  case  decides  the  present. 

Rule  refused. 

(«)  1  Miir.&  HurL  47 ;  6 Dowl.  P.  C.  449. 


Role  to  COB* 
pat*  made  ab- 
■olotoo&asenrice 
by  imttii^  ^copy 
of  the  rale  miti 
into  a  letter-box 
at  the  defeudaDt** 
cbambcn^  which 
was  forwarded  to 
hiBu 


Carew  v.  Winslow. 

n  ALEXANDER  moved  to  make  a  rule  to  compute  absolute.  The 
affidavit  stated  that  the  deponent  had  served  the  defendant,  by  putting 
a  copy  of  the  rule  nisi  into  the  letter-box  at  the  defendant's  chambers,  where 
he  resided,  and  that  the  deponent  called  afterwards  and  saw  a  person  who 
lived  in  the  same  chambers,  and  who  said  that  he  had  received  the  copy  and 
had  sent  it  to  the  defendant. 


Williams,  J.  granted  the  rule. 


Rule  absolute  (b). 


(h)  See  Provis  v.  CantUy,  I  Har.  &  Wol.  369 ;  StrutUm  v.  Hawkes,  3  Dowl.  P.  C.  25 ;  and 
Gardmr  v.  Grem,id.  343. 


Dittrimgms 
sninted  where 
tworalla  ooly 
had  been  made. 


Stroud  v.  Leslie. 

Tf^NOWLES  moved  for  a  distringas  under  the  following  circumstances : — 

Two  calls  only  had  been  made  at  the  defendant's  house  for  tiie  purpose 

of  serving  the  writ  of  summons ;  the  second  call  was  made  according  to  an 

appointment  made  at  the  first.     On  the  occasion  of  this  second  call,  a  letter 

was  given  to  the  clerk  who  called,  signed  by  the  defendant,  in  which  he  said 


Stroud 

V. 
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that  he  could  not  be  at  home  at  the  time  appointed,  on  account  of  some      Bail  Ceuru 
business  he  had  to  attend  to,  but  that  if  the  summons  was  lefl  at  his  house, 
it  should  be  the  same  as  if  it  was  delivered  to  himself.     A  copy  of  the 
summons  was  accordingly  lefl.     It  was  submitted,  that  although  the  usual         Leslie. 
three  calls  had  not  been  made^  yet  that  under  these  circumstances  a  distringas 
might  be  granted. 

Williams,  J.  granted  the  rule  (a). 

(a)  See  the  case  of  Clayton  v.  Mertham,  ante,  210. 


Theobald  v.  6ram£  and  others. 


o 


the  cause. 


^M ALLEY  shewed  cause  against  a  rule  nisi  obtained  by  Palmer  for     whme  there 
judgment  as  in  case  of  a  nonsuit,  and  objected  to  the  affidavit  on  which  ^^'^*^^^ 
the  rule  was  granted,  that  it  was  intituled  **  Theobald  against  Brame  and  uamMof«u 
others"  instead  of  setting  out  all  the  names  of  the  defendants.     He  sub-  iJj^jbl^^titie'of «' 
mitted  that  the  rule  must  be  discharged,  and  with  costs.     He  cited  Doe  d.  affidavit  made  la 
Spencer  V,  Want(Jb), 

Williams,  J.  thought  the  affidavit  insufficient,  and  discharged  the  rule, 
but  without  costs. 

Rule  discharged  accordingly. 

{h)  2  Moore,  722. 


Doe  d.  Fisher  v.  Roe. 

TTOGGINS  moved  for  judgment  against  the  casual  ejector. — The  pre-     Rule »»« for 

mises  sought  to  be  recovered  had  all  been  let  under  one  lease.     The  j«><*gm«nt  against 
lessee  had  become  bankrupt.     The  tenants  in  possession  of  the  greater  part  gnuted!  wim 
of  the  premises  had  been  served  with  the  declaration.     The  remainder  was  •«^<^«  *>•<*  *^«» 

on  two  out  of 

vacant  and  unoccupied.     The  lessee  himself  could  not  be  met  with,  and,  in  three  assignee* 
consequence,  the  declaration  had  been  fixed  on  the  premises,  and  two  out  of  **^**^*J*^J*** 
bis  three  assignees  had  been  served.    Several  attempts  had  been  made  to  andcooidnotbe 
serve  the  third  assignee,  but  he  could  not  be  met  with.     It  appeared  that  he  ^^^^' 
was  unwell,  and  was  staying  from  home  in  the  country,  and  his  friends  would 
not  say  where  he  was.     It  was  submitted,  that  as  service  on  the  lessee  alone 
would  have  been  sufficient,  therefore,  under  the  circumstances,  two  of  his 
assignees  having  been  served,  and  the  third  not  having  been  met  with,  as 
above-mentioned,  the  Court  would  grant  a  rule  nisi. 

Williams,  J.  granted  a  rule  nisi. 

Rule  nisi  granted. 
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Rale  absolute 
grmated  for  judg' 
nent  against  tlie 
casaal  ejector,  on 
an  affidavit 
•tating  a  service 
on  IF.  3.,  tenant 
in  poeaessloa,  to- 
getiier  with  A.  B^ 
C.  D.,  and  JE.  F. 


Doe  d.  Doulan  v.  Roe. 

^2f.  T.  WHITE  moved  for  judgment  against  the  casual  ejector,  on  an 
affidavit  stating  a  service  on  "  William  Smithy  tenant  in  possession, 
together  with  A.  B.,  C  Z).,  and  E.  F"  He  submitted  that  on  this  affidavit 
it  appeared  that  the  three  last-named  persons  were  joint  tenants  together 
with  WilUam  Smith,  and  that  as  service  on  one  joint  tenant  was  sufficient,  he 
was  entitled  to  have  a  rule  absolute  as  to  all  four.  He  referred  to  the  case 
of  Doe  d.  Bailey  v.  Roe  (a). 


Williams,  J. — I  think  that  will  do. 


Rule  absolute  granted  as  to  all. 


(a)  1  Bos.  &  Pal.  369. 


RnleaM 
granted  for  judg- 
ment against  tlio 
caanal  ejector, 
where  service  had 
been  on  a  servant 
of  the  tenautfWho 
was  residing  out 
ofthelLingdom. 


Doe  d.  Mather  v.  Roe. 

JDUTT  moved  for  judgment  against  the  casual  ejector.  Service  had  been 
effected  two  days  before  the  term  on  a  servant  of  Sir  G,  Pococke,  who 
was  the  tenant  in  possession  on  the  premises  sought  to  be  recovered.  The 
servant  said  that  Sir  G.  Pococke  was  gone  away,  and  it  was  sworn  that  he  had 
left  the  country  and  was  residing  in  France,  It  was  submitted  that  this  was 
not  the  case  of  service  on  the  servant  of  a  person  who  was  residing  in  this 
country,  and  that  therefore  the  rule  might  be  granted. 


Williams,  J.  granted  a  rule  nisi. 


( 6)  See  also  Doe  d.  Treat  v.  Roe,  1  Har. 
&  Wol.  626 ;  4  Dowl.  P.  C.  278 ;  Doe  d. 
Sturch  V.  Roe,  1  Har.  &  Wol.  672  ;  Doe  d. 


Rule  nisi  granted  (6). 

Tomkiiu  v.  Roe,  ante,  49  ;  and  Doe  d.  Robin- 
ton  V.  Hoe,  3  Dowl.  P.  C.  II. 


Rule  triti 
granted  for  judg 
ment  against  the 
casual  ejector, 
where  tlie  tenaDt 
had  refused  to 
take  the  decla^ 
ration,  and  had 
shut  the  door, 
whereupon  it  was 
pushed  under. 


Doe  d.  Lord  Somers  v.  Roe. 

J^ELLY  moved   for  judgment  against  the  casual  ejector.     Service  had 

been  effected  regularly  on  all  the  tenants  except  two,  and  those  two 

had  shut  their  doors  and  refused  to  open  them,  so  that  it  had  been  impossible 

to  serve  them.     A   copy  of  the  declaration  and  the  notice  had  then  been 

pushed  under  the  doors,  and  it  had  been  explained  in  a  loud  voice  to  them. 

Williams,  J. — You  may  have  a  rule  nisi  as  to  those  two  tenants,  the 
service  of  which  is  to  be  made  in  the  same  way  the  declaration  was  served. 


Rule  nisi  as  to  those  two,  and  absolute  as  to  the  others. 
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King's  Bench, 

The  King  v.  The  Commissioners  of  the  Beverley  Gas 

Works. 

Ajml  29. 
/~^N  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of  St.     CommiBsionen 
Martin's,  Beverley,  in  which  the  appellants,  by  the  name  of  the  pro-  ^^^i^^^.lJi'JJjJ. 
prietors  of  the' gas-works,  are  rated  in  the  sum  of  42/.  for  the  gas-works  nsed  to  pave  and 
and  8/.  for  certain  tenements,  the  sessions  confirmed  the  rate  absolutely  as  uf  i«vVa  rate  on 
to  the  tenements  and  as  to  the  gas-works,  subject  to  tlie  following  case.  ^^  iohabiunts. 

The  commissioners  are  appointed  by  two  several  acts  of  parliament,  the  an^^riMd  to  erect 
48  Geo,  3,  c.  xxxvii,  and  the  6  Geo,  4,  c.  cxxxviii,  which  said  acta  are  to  be  ^^  purchwe  a  giu 
considered  as  part  of  this  case.     The  ground  upon  which  the  gas-works  in  after  suffictentiV 
question  are  erected,  is  within  the  parish  of  St,  Martins,  Beverley,  and  was  |!jj^"* **** 
formerly  garden  ground,  and,  as  such,  rated  to  the  relief  of  the  poor  of  the  gas  to  individuals: 
respondent  parish.     It  was  aflejr wards  purchased  by  one  John  Malam,  who  ^^2,"*^  "***"* 
erected  the  works  in  question  upon  it,  and  carried  on  the  business  of  manu-  let  out  to  be  ap- 
facturing  gas  there  for  his  own  benefit  for  about  two  years,  during  all  which  5e*r»Ving^the  «! 
time  the  said  John  Malam  was  rated  to  the  relief  of  the  poor  of  the  parish  of  p«nseofthe 
St,  Martin's,  as  the  proprietor  and  occupier  of  the  said  gas-works.    The  SSTthe  ovCTpins, 
said  commissioners  afterwards,  in  the  year  1828,  in  pursuance  of  powers  if»ny.  tobeap. 
conferred  upon  them  by  the  6  Geo,  4,  c.  cxxxviii,  purchased  the  said  ground,  the  purposes  of 
with  the  buildings  standing  thereon,  being  the  gas-works  in  question,  from  ^*^^  ^***' 
the  said  John  Malam,  for  the  sum  of  8000/.,  and  are  still  the  proprietors  of  commissioners 
them,  and  have  since  that  time  carried  on  the  business  of  manufacturing  gas  ^^^^  ***" 
there.     For  the  purpose  of  completing  such  purchase,  and  for  other  pur-  person  who  had 
poses  of  the  said  act,  the  said  commissioners  have  borrowed  the  sum  of  f^  thei^^the^** 
8500/.,  and,  as  a  security  for  the  same,  have  mortgaged  the  rates  hereinafter  reHefof  the  poor, 
mentioned.     In  pursuance  of  the  said  last-recited  act,  from  and  after  the  J^g  the'iown  wuh 
purchase  of  such  gas  apparatus  and  premises,  the  said  commissioners  have  8»*.  let  out 
lighted  the  streets  and  other  public  passages  of  the  town  of  Beverley  with  Themoory and 
gas,  without  contracting  for  the  same,  as  they  had  done  previously  to  the  »«np'»»  t*»us 
said  purchase  ;  and  they  have  let  out  to  such  persons  as  were  willing  to  take  propriated  to  the 
the  same,  certain  private  lights,  of  the  descriptions  specified  in  the  said  JJ^^i^**** 
recited  act,  and  have  supplied  such  lights  with  gas,  upon  such  terms  and  Uierefore.  that 
conditions,  and  at  such  annual  rents  for  the  same,  and  in  such  manner,  as  the  l^^uTto'uie 
said  commissioners  have  from  time  to  time  thought  proper.     The  said  com-  poor-rate,  as  occu. 
missioners  have  applied  all  the  money  proceeding  therefrom  to  defray  the  ^^l^  jq  ^pect 
expenses  of  the  said  gas  apparatus,  and  other  things  connected  therewith,  as  of  such  surplus. 
by  the  said  last-recited  act  is  directed ;  and  for  answering  and  defraying  the 
expenses  of  lighting  the  said  streets  and  other  public  passages  of  the  said 
town  as  aforesaid,  and  of  carrying  into  execution  the  several  purposes  of  the 
said  acts,  the  said  commissioners  have,  from  time  to  time,  under  the  autho- 
rity of  the  same,  caused  the  necessary  sums  to  be  raised  by  a  rate  or  rates 
upon  the  several  tenants  or  occupiers  of  premises  within  the  said  town,  as 
specified  in  the  said  acts,  which  said  sums  they  have  uniformly  applied 
according  to  the  directions  of  the  said  acts.     The  said  commissioners  are 
occupiers  of  the  said  gas-works  and  premises,  but  have  no  beneficial  occu- 
pation of,  or  emolument  resulting  from  the  said  gas-works,  premises,  or 
other  subject  of  the  rate,  in  any  personal  or  private  respect,     if,  under  the 


TERM  REPORTS  m  tbs  KING'S  BENCH. 


diore  dremnttaiices,  the  Court  of  Kmg*$  Batek  is  of  opinioo,  that  the  oom- 
miwionfri  are  liable  to  be  rated  for  these  gas-works  to  the  relief  of  the 
poorp  the  order  of  the  justices  is  to  be  coufimied ;  bat  if  the  Court  of  Km^$ 
Beaek  should  be  of  the  contrary  opimon*  then  the  rate  is  to  be  amended,  by 
aciikiiig  out  so  much  of  the  rate  as  relates  to  the  gas-works  only. 


ArMoUt  m  support  of  the  order  of  sessions. — ^The  conmiissioiiers  carry 
on  a  trade  («)» from  wUdi  a  pro6t  has  been  realised,  and  they  are  therefore 
latnUe.  According  to  the  Ho&fUti  eutt  (d)»  it  makes  no  diflerence  whether 
the  suiplns  realised  is  applicable  to  public  or  private  purposes.  [Lord 
AsMNM,  C.  J.— The  distinction  between  the  cases  in  SMdd  and  the  present 
ii^  dutt  there  the  appropriation  of  land  to  the  purpose  of  a  hospital  wasma^ 
by  an  individual ;  in  tUs  instance  the  land  has  been  appropriated  by  com- 
missioners under  the  authority  of  an  act  of  pariiament.]----In  Rear  ▼•  7Mb*- 
teiy  (c),  and  Ritx  ▼•  SMdbwry  (d\  the  defisndants  occupied  as  trustees  for  the 
benefit  of  certain  burgesses,  without  any  benefit  to  themselves,  yet  they  were 
hdd  rateable.  These  Commissioners  resemble  the  trustees  in  those  cases, 
and  are  rateable  on  the  same  principle;  Res  ▼•  Jg&r(e)f  Rex  v.  Si*  GiUih 
Ycrk(f)f  are  to  a  similar  efiect.  Beg  t.  Lnerpool{g)t  and  Re*  ▼.  Wemxr, 
reported  in  a  note  to  that  caae,  may  be  relied  on  by  the  i^pellants.  But,  in 
the  first  of  these  cases,  no  surplus  could  ever  have  been  realised  by  the 
trustees,  as  they  were  required  to  lower  the  dock  duties  taken  by  thran,  as 
soon  as  dieir  receipts  escceeded  what  might  be  necesssry  for  repairs,  ftc ; 
and  in  the  latter  caae  also,  any  surplus  was  directed  to  be  laid  out  on  the 
reparation  of  public  bridges  and  highways, 

/•  HUdgardf  amirif  was  not  called  upon. 

Lord  Dehman,  C.  J.— It  is  perfectly  clear  that  this  rate  cannot  be  sup- 
ported. Commissioners  were  appointed  for  the  purpose  of  lighting,  watch- 
ing, and  regulating  the  streets,  ways,  and  other  passages  in  the  town  of 
Beoerlejf,  by  48  Geo,  S ;  and  by  a  later  act,  6  Geo.  4,  those  powers  have  been 
enlarged.  By  both  acts  they  have  power  to  impose  rates  for  the  purpose  of 
those  acts,  and  by  the  second  act  (the  practice  of  lighting  by  gas  having 
come  into  operation,)  it  is  provided,  that  in  case  the  commissioners  shall 
deem  it  expedient  to  erect  or  purchase  a  gas  apparatus,  it  shall  be  lawful  for 
them  to  let  out,  or  grant  to  any  persons  willing  to  take  them,  any  light  or 
lights.     Of  this  provision  they  have  availed  themselves,  and  having  erected 


(a)  Bj  Mct  7,  of  6  G,  4,  c.  xzzviii.  it  is 
enacted,  "  That  ia  caae  the  said  commis- 
siooers  shall  deem  it  expedient  to  erect  or 
iwrchaae  sach  gas  apparatus,  and  to  light  the 
said  streets,  &c.,  or  any  of  them,  with  gas, 
withoat  contracting  for  the  same  as  aforesaid, 
it  riiall  be  lawful  for  the  said  commissioners, 
after  sufficiently  lighting  such  said  streets, 
&c.,  to  let  out  or  grant  to  any  person  or 
persons  whomsoever,  who  diall  be  willing  to 
take  the  same,  any  light  or  lights,  &c,  and 
to  supply  the  same  wiUi  gas,  upon  such  terms 
and  conditions,  and  at  such  annual  rents  for 
the  same,  and  in  such  manner  as  the  said 
commissioners  shall  from  time  to  time  think 


proper :  provided  nevertheless,  that  all  bmmmj 
to  proceed  therefrom  or  arise  thereby,  be,  in 
the  first  instance,  applied  to  defray  the  ex- 
penses of  the  gas  apparatus  and  otMr  things 
connected  therewith,  and  if  there  ihaU  be  any 
overplus, then  the samethaUbe appUedgeneraUy 
for  the  purposet  of  the  said  recited  act  and  this 
act." 

(6)  2  Salk.  527. 

(e)  13  East,  155. 

(d)  1  B.  &  C.  390. 

(«)  14  East,  256. 

(/)  3B.&Ad.573. 

(g)  7B.  &C.61. 
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an  apparatus  of  their  own,  have  let  out  lights  to  several  persons.     From    jf,-„.'|  Bmch. 
these  contracts  a  profit  no  doubt  is  produced  to  them,  and,  it  is  said,  that  for         s^k/^/ 
that  profit  they  are  rateable.     But  the  clause  empowering  them  to  enter  into       The  Kino 
these  contracts,  directs  also,  that  the  money  to  proceed  therefrom,  or  arise  »?/ 

thereby,  shall  first  be  applied  to  defray  the  expenses  of  the  gas  apparatus,   Commissionera 
&c,,  and  the  overplus,  if  any,  shall  be  applied  generally  for  the  purpose  of         ^^  ^^ 
the  acts ;  and  the  case  finds  that  all  the  money  proceeding  therefrom  or     Qas-Worki. 
arising  thereby  has  been  applied  according  to  the  directions  of  the  acts.     If 
this  rate  be  enforced,  the  necessary  consequence  will  be,  the  imposition  of 
another  rate  by  the  commissioners  for  the  purpose  of  paying  it.     Rex  v. 
lAvcrpool,  following  a  great  number  of  other  decisions,  has  clearly  established 
that,  where  all  the  money  raised  by  any  public  body  is  expressly  disposed  of 
by  act  of  parliament,  there  is  no  profitable  occupation  in  respect  of  which 
that  public  body  can  be  considered  rateable. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion.  Under  the  original 
act  of  1 808,  the  commissioners  were  authorised  to  make  a  certain  rate  for 
the  purpose  of  lighting  the  town  of  Beverley.  Before  the  erection  of  their 
own  works,  they  had  to  buy  their  gas  from  a  private  individual,  who  manu- 
factured it.  Now,  however,  they  have  bought  premises,  and  have  set  up  an 
establishment  of  their  own  for  the  manufacture  of  gas.  By  these  means 
they  are  enabled  to  light  the  town  at  a  much  cheaper  rate  than  before,  and 
the  consequence  will  be,  a  reduction  of  the  rates  imposed  by  them.  All  the 
persons  then  who,  in  consequence  of  the  immunity  from  poor-rate  enjoyed 
by  the  company,  now  pay  an  additional  poor-rate,  will  thus  have  an  equi- 
valent given  them  to  the  extent  of  the  reduction  made  in  the  charges  for 
lighting  and  paving. 

Patteson,  J. — The  only  point  on  which  Mr.  Archbold  has  attempted  to 
distinguish  this  case  at  all  from  the  Liverpool  and  other  cases  is,  that  in  those 
instances  the  legislature  has  expressly  said  that  the  rates  to  be  made  shall  be 
reduced  from  time  to  time,  and  that  there  is  no  such  provision  in  this  in- 
stance. But  substantially  there  is  such  a  provision.  By  the  first  act,  a  rate 
is  to  be  made  for  so  much  as  may  be  necessary  to  effectuate  the  purposes  of 
that  act,  and  there  is  no  other  fund  which  can  be  made  auxiliary  to  those 
purposes.  But  the  second  act,  by  enabling  the  commissioners  to  take  a  gas 
apparatus  of  their  own,  and  to  let  out  gas  to  individuals  for  a  profit,  and  by 
providing  for  the  application  of  that  profit  to  the  purposes  of  the  act,  so  that 
a  lower  rate  will  be  sufficient  for  such  purposes,  does  in  substance  apply  the 
surplus  to  the  reduction  of  the  rate  at  first  levied. 

Coleridge,  J.  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  See  Rex  v.  York,  ante,  132. 
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King's  Bench, 


April  29. 

Bj  a  local  act 
gaardiaas  of  the 
poor  were  di- 
rected to  make  a 
survey  and  valua< 
tion  of  ail  bouses, 
lands,  and  here- 
ditaments, and  to 
assess  the  same  to 
tlie  poor-rate.    A 
gas  company 
having  been  rated 
for  its  gasometer, 
as  a  warehouse  or 
building,  at  wh«t 
it  was  worth  to 
let  by  the  year, 
although  other 
occupiers  were 
not  rated  iu  re- 
spect of  ste^m- 
engines  and  other 
machinery  affiled 
to  their  premises^ 
for  the  purposes 
of  manufiicture, 
or  for  the  in- 
creased value 
given  to  their 
premises  by  such 
roachinery : — 
HtM.  that  the 
rate  was  bad  for 
inequality. 


The  King  v.  The  Birmingham  and  Staffordshire 

Gas  Light  Company, 

f\^  appeal  against  a  survey  and  valuation,  made  by  the  guardians  of  the 
poor  of  the  parish  of  Birmingham,  and  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish,  of  all  houses,  lands,  tenements,  and  heredita- 
ments within  the  same,  and  the  annual  value  thereof,  for  the  purpose  of 
rating  them  to  the  relief  of  the  poor,  the  sessions  confirmed  the  survey,  sub- 
ject to  the  following  case  : — 

By  1  &  2  fVUl.  4,  c.  Ixvii,  "  An  Act  for  the  better  regulating  the  Poor 
within  the  parish  of  Birmingham"  certain  persons  were  appointed  a  corpora- 
tion by  the  name  of  the  guardians  of  the  poor  of  the  parish  of  Birmingkam^ 
and  were  authorised,  together  with  the  churchwardens  and  overseers  of  the 
same  parish,  from  time  to  time  to  make  a  survey  and  valuation  of  all  houses, 
lands,  tenements,  and  hereditaments  therein,  for  the  purpose  of  rating  them 
to  the  relief  of  the  poor.  An  appeal  was  given  to  parties  aggrieved.  In 
December,  1833,  a  survey  and  valuation  was  made,  in  which  the  property  of 
the  appellants  was  thus  described  and  valued : — 

*'  Birmingham  and  Staffordshire  Gas  Company, 
"  For  their  'gas-holders  and  premises  in  Oxford  Street,  and  mains  and 
pipes  within  the  said  parish,  annual  value,  2430/." 

The  appellants  were  incorporated  by  an  act  of  parliament,  6  Geo.  4, 
c.  Ixxix.  In  pursuance  of  this  act,  the  appellants  laid  mains  and  pipes 
under  the  streets  of  the  town  of  Birmingham,  and  have  for  many  years  sup- 
plied the  town  of  Birmingham  with  gas  by  means  of  such  mains  and  pipes. 
The  whole  of  their  gas  is  manufactured  at  West  Bromwich,  out  of  the  parish 
of  Birmingham,  but  conveyed  into  Birmingham  by  mains  or  pipeways.  The 
appellants  have  no  property  whatever  in  the  land  in  the  streets  in  which 
their  mains  and  pipes  are  laid,  only  a  license  to  lay  them  from  the  commis- 
sioners under  the  Birmingham  Street  Act,  in  whom  the  soil  is  vested.  The 
annual  value  of  the  appellants'  gas-holders  and  premises  in  Oxford  Street, 
and  of  their  mains  and  pipes,  was  ascertained  upon  the  following  principle. 
The  buildings  in  Oxford  Street,  and  lands  immediately  connected  with  them, 
were  valued  as  land  and  buildings  at  what  they  were  worth  to  let  by  the 
year,  in  the  same  way  as  the  value  of  other  lands  and  buildings  in  the 
parish  was  ascertained.  The  gas-holder,  which  contains  the  gas  when  made, 
which  is  formed  of  brick  and  iron-work  sunk  several  feet  into  the  ground, 
and  raised  several  feet  above  the  surface  of  the  ground,  was  valued  as  a 
warehouse  or  building,  at  what  it  was  worth  to  let  by  the  year.  The  mains 
and  pipes  and  the  land  which  they  occupy  were  valued  by  ascertaining  the 
quantity  of  land  through  which  they  were  laid,  and  then  valuing  that  land 
with  reference  to  the  value  of  the  adjoining  land,  taking  into  consideration 
the  purpose  for  which  it  is  used.  This  value  is  an  annual  value  to  let  for 
the  purpose  of  a  pipevvay.  The  pipes  and  mains  were  separately  valued  at 
an  annual  rental  to  let,  deducting  an  allowance  of  20/.  per  cent,  for  wear  and 
tear,  in  the  same  manner  as  the  allowance  for  repairs  in  houses,  the  mains 
being  considered  as  holders  or  depositaries  from  which  the  manufactured 
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article  is  delivered  to  the  consumers.     Many  persons  whose  names  were    King^s  Bettch. 
given  in  the  notice  of  the  grounds  of  the  appeal,  were,  at  the  time  of  the         ^^/^^ 
making  of  the  said  survey  or  valuation,  in  the  occupation  of  lands,  houses,       The  Kino 
or  buildings,  to  which   pipes,  steam-engines,  and  various  other  machinery,    Birminoham 
for  carrying  on  the  trades  of  the  respective  occupiers  were  affixed,  being  let  and 

into  the  ground,  or  otherwise  attached  to  the  freehold.  If  the  steam-engines  g^s  L'«hi"* 
and  machinery  for  the  purpose  of  manufacturing,  affixed  to  houses  and  Company, 
buildings,  ought  to  be  estimated  in  the  present  rate,  as  forming  part  of  the 
annual  value  of  the  houses  and  buildings,  then  the  value  of  the  houses  and 
buildings  would  be  increased  beyond  what  they  are  rated  at,  as  the  annual 
value  to  let  of  the  lands,  houses,  and  buildings,  mentioned  in  the  notice  of 
appeal  along  with  the  steam-engines  and  machinery,  is  in  point  of  fact  in- 
creased by  the  steam-engines  and  machinery  attached  to  them.  These 
pipes,  steam-engines,  and  machinery,  were  omitted  in  the  said  survey  or 
valuation,  except  as  hereinafter  mentioned.  They  were  neither  included  in 
it  specifically,  as  coming  within  the  words  **  houses,  lands,  tenements,  and 
hereditaments,*'  nor  indirectly,  as  adding  to  the  annual  value  of  the  lands, 
houses,  and  buildings,  to  which  they  were  so  attached  and  affixed  as  afore- 
said. The  houses  and  buildings  were  valued  at  what  they  would  be  worth 
to  let  by  the  year,  with  a  deduction  of  20/.  per  cent,  for  repairs,  reference 
being  had  to  the  purposes  for  which  they  were  used,  and  to  the  additional 
strength  and  form  of  their  construction,  for  the  purpose  of  allowing  steam- 
engines  and  other  powerful  machinery  to  be  attached  to  them.  The  masonry 
and  brick- work  for  boiler- seats  and  chimney-stacks  are  included,  but  the 
steam-engines  themselves  are  not  included.  All  machinery  and  apparatus 
used  for  the  purpose  of  manufacturing,  whether  fixed  or  not,  was  intended 
to  be,  and  is  excluded  from  the  survey  or  valuation.  That  was  the  prin- 
ciple on  which  it  was  made. 

The  questions  for  the  Court  of  King's  Bench  were,  first,  whether  the  gas- 
holders, mains,  and  pipes  of  the  appellants  ought  to  have  been  included  in 
the  survey  or  valuation ;  secondly,  whether  the  survey  or  valuation  is  not 
bad  in  law  on  account  of  such  omissions  as  are  mentioned  in  the  case,  or  any 
of  them ;  thirdly,  whether,  supposing  that  the  pipes  and  mains  of  the  ap-» 
pellants  are  rightly  included,  the  principle  upon  which  their  annual  value  has 
been  ascertained  is  a  correct  one. 

If  the  Court  should  decide  all  these  three  points  in  favour  of  the  re- 
spondents, then  the  said  survey  or  valuation  to  be  confirmed ;  if  not,  the 
same  to  be  quashed  or  amended  by  the  Court  as  far  as  the  principle  oT  the 
valuation  might  be  affected. 

M.  D,  Hill  and  Amos,  in  support  of  the  order  of  sessions,  first  applied 
themselves  to  shew  that  the  property  of  the  appellants  in  question  was 
rateable  under  the  term  **  hereditaments,"  and  for  that  purpose  cited  and 
commented  upon  the  following  cases :  Rex  v.  The  Trustees  for  paving  Shrews^ 
hury  (a) ,  Rex  v.  Mayor,  SfC.  of  Bath  {b).  Rex  v.  Brighton  Gas  Company  (c). 
Rex  V.Chelsea  Wateruorks  (d).  Rex  v.  St.  Nicholas,  Gloucester  (e),  Rex  v. 
Hogg  (/),  Rex  V.  Lord  Granville  ( g) ;  but  as  the  judgment  of  the  Court  was 

(a  )  3  B.  &  Ad.  216.  (e)  Cald.  262. 

(6)  14  Ea»t,  609.  (/)  Cald.  266  ;  IT.  R.  721. 

(c)  8  Dow.  Ik  Ry.  S08.  (g)  9  B.  &  C.  188. 
{d}  5  Bara.  dc  Adol.  156. 
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K'ui"**  Bench,    grounded  wholly  upon  another  point,  the  arguments   thereon   have   been 
s^^^j        omitted.     They  then  proceeded  to  argue  that  the  fixed  machinery  belonging 
The  Kino      to  the  various  occupiers  mentioned  in  the  notice  of  appeal  was  not  rateable. 
BiRMiis-GiiAM    '^^^  distinction  between  these  pipes  and  mains  and  the  fixed  machinery,  is, 
and  that  the  former  have  always  been  considered  as  land.     They  are  a  sort  of 

c'^L/^ht"*  warehouse  or  reservoir,  employed,  not  for  the  purpose  of  manufacturing. 
Company.  but  merely  of  storing  away  the  gas  when  manufactured ;  Bex  v.  Bath,  Rex 
V.  Rochdale  (a).  The  directions  of  the  act  itself,  that  the  valuation^  for  the 
purpose  of  rating,  is  to  be  renewed  at  intervals  of  seven  years  only,  affords 
an  argument  that  it  was  never  intended  to  rate  machinery,  which  would 
seldom  last  for  so  long  a  period.  The  buildings  themselves  which  contain 
the  machinery  are  rated,  and  rated  with  reference  to  the  purpose  for  which 
they  are  used.  The  masonry  and  brick- work  for  steam-boilers,  for  instance, 
are  rated,  and  nothing  is  omitted  but  the  machine  itself,  which  \Aould  go  to 
the  executor  and  not  to  the  heir ;  Lawton  v.  Lawton  (6),  and  Lord  Dudley  v. 
Lord  Warde  (c).  It  is  not  therefore  an  hereditament  according  to  the  defi- 
nition of  that  word  in  Les  termes  dela  ley.  It  is  true  that  in  Rex  v.  St.  Dun- 
stans  (d)  this  Court  held,  that  the  value  of  fixtures  in  a  demised  tenement 
might  be  taken  into  account  in  estimating  the  value  of  that  tenement,  but 
the  fixtures  in  that  case  were  parcel  of  the  freehold,  and  the  judgment  of 
the  Court  was  founded  on  this  circumstance. 

Sir  /F.  JV,  Follettf  with  whom  was  fVaddington,  contrd. — If  the  increased 
value  communicated  by  machinery  to  the  other  premises  mentioned  in  the 
notice  of  appeal  ought  to  have  been  taken  into  consideration  in  the  survey, 
the  rate  is  bad  fur  inequality.  It  is  clear  that  a  different  principle  has  been 
acted  on  with  regard  to  the  property  of  the  appellants  and  that  of  other  in- 
dividuals. Besides  rating  the  gas-holder  and  the  pipes,  the  guardians  have 
rated  the  house  of  the  appellants,  according  to  the  increased  rate  at  which  it 
would  let,  by  reason  of  the  gasometer,  to  a  person  to  carry  on  the  business 
of  manufacturing  gas.  Rex  v.  Liverpool  (e),  and  all  the  subsequent  cases, 
decide  that  all  buildings  must  be  rated  according  to  such  increased  value. 
Rex  V.  Lord  Granville  {/)  differs  in  no  respect  from  the  present  case.  (He 
was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J. — It  is  unnecessary  to  enter  into  the  other  points  of 
the  case ;  this  rate  is  bad  by  reason  of  its  omissions.  It  is  expressly  found 
that  there  are  various  buildings  in  Birmingham,  to  which  machinery  of 
various  kinds  is  attached,  and  that  they  are  not  rated  according  to  the  in- 
creased value  given  to  them  by  that  machinery.  It  has  long  since  been 
held,  that  any  machinery  rendering  a  building  more  valuable  to  its  occupier, 
ought  to  be  taken  into  consideration  in  the  assessment  of  such  building  to 
the  poors'  rate.     This  doctrine  has  never  been  called  in  question. 

LiTTLEDALE,  J.,  Patteson,  J.,  and  Coleridge,  J.  concurred. 

(a)  1  Maule  &  Sel.  634.  (rf)  4  B.  &c  C.  686. 

(6)  3  Alk.  13.  (0  1  Ad.  &  KII.  465. 

(r)  Amb.  112.  (  /  )  P  H.  &  C.  183. 
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Hill  then  applied  to  the  Court  to  amend  the  survey,  but  they  were  of  opi- 
nion that  they  had  no  power  to  do  more  than  lay  down  the  principle  upon 

which  it  should  be  amended. 

Survey  and  rate  sent  back  to  sessions  to 

be  quashed  or  amended. 


Dunn  and  others,  Assignees  of  Shavv  a  Bankrupt,  v. 

Massey  and  others. 


K'iM«'*«  Bench. 


The  Kino 

V. 

Birmingham 

and 

Stappordshirb 

Gas  Light 

Company. 


April  nth. 

The  a»signees 
can- 


'P ROVER  for  title  deeds  belonging  to  the  bankrupt.     The  first  count  ^f,b,Xrt„_ 
stated  a  conversion  before  the  bankruptcy  ;  the  second  count  a  conver-  not,  under  6  g.  4. 
sion  aflerwards.   Pleas :— 1st.  Not  guilty.     2d.  That  Shaw  was  not  possessed  ^J^' J'J?;^][J 
at  the  time  of  his  bankruptcy,     dd.  That  the  assignees  were  not  possessed,  estate  in  premises 
On  the  trial  of  the  cause  before  Lord  Dcnman,  C.  J.  at  the  London  sittings  hi^o'n  undLnng 
after  last  Hilary  Term,  it  appeared,  that  in  18^0  the  bankrupt  mortgaged  the  mortgage  mo- 
certain  premises,  the  title  deeds  of  which  were  the  subject  of  the  present  ac-  fixed*for  its  pa>*^ 
tion,  to  a  Mr.  Allen,  for  2000/.     In  AprU,  1832,  he  executed  a  second  mort-  meDtb,  the  con- 
gage  to  one  of  the  plaintiffs,  Dunn,  for  a  further  sum  of  2000/. ;  in  December,  mortgage. 
1833,  a  third  mortgage  of  the  same  premises  to  the  defendants,  to  whom  he 
was  then  largely  indebted.     Shortly  afler  this  last  mortgage  he  committed 
an  act  of  bankruptcy,  and  a  fiat  issued  against  him  in  February,  1834.  In  the 
March  following  the  defendants  paid  off  Allen,  the  first  mortgagee,  who  had 
received  no  notice  from  Dunn,  and  took  an  assignment  of  his  mortgage  to 
themselves.     The  plaintiffs  contended  that  they  were  entitled  to  the  deeds, 
on  the  ground  that  the  last  mortgage  of  Decem^^r,  1833,  was  a  fraudulent 
preference ;  and  that  the  defendants  had  therefore  only  a  lien  upon  the  deeds 
for  the  mortgage  money  and  interest  paid  by  them  to  AlUn,  the  repayment 
of  which  had  been  tendered  by  the  plaintiffs.     The  jury  found  that  the 
mortgage  to  the  defendants  had  been  executed  by  way  of  voluntary  prefer- 
ence, but  it  was  objected  by  the  defendants  that  section  70  of  the  Bank- 
rupt Act  (a)  did  not  entitle  the  assignees  of  a  bankrupt  to  possession  of  his 
mortgaged  estate,  unless  by  tender  of  the  mortgage  money  on  or  before  the 
day  appointed  for  its  payment,  which  had  not  been  done  by  the  plaintiffi  in 
this  case ;  that  the  legal  estate  therefore  was  in  Alkn,  or  the  defendants 
as  his  assignees.     Lord  Dentnan,  C.  J.  being  of  this  opinion,  directed  a 
verdict  to  be  entered  for  the  plaintiffs  on  the  first  issue,  and  for  the  defend- 
ants on  the  other  two,  reserving  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict  on  these  issues  also. 


Sir  F.  Pollock  now  moved  accordingly. — The  object  of  the  70th  section  of 
the  Bankrupt  Act  was  to  prevent  the  necessity  of  resorting  to  a  Court  of 
Equity,  by  giving  assignees  the  privilege  of  paying  money  due  upon  mort- 


(a)  By  6  Geo,  4,  c.  16,  i.  70,  '*  if  any  bank- 
rupt ihall  have  granted,  conveyed,  auured, 
or  pledged  any  real  or  |>erBonal  estate,  or  de- 
posited any  deeds,  such  grant,  conveyance, 
assniance,  pledge,  or  deposit,  being  upon  con- 
dition or  power  of  redemption  at  a  future  day, 
by  payment  of  money  or  otherwise,  the  as- 
signees may,  before  the  time  of  such  perform- 


ance of  such  condition,  make  tender  or  pay- 
ment of  money,  or  other  performance  accord- 
ing to  such  condition,  as  fully  as  the  bankrupt 
might  have  done,  and  after  such  tender,  pay- 
ment, or  performance,  may  sell  or  dispose  of 
•uch  real  or  personal  estate  for  the  benefit  of 
the  creditors  as  aforesaid." 


q2 
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King'i  Bench. 


Dunn  ai:d 
others 

MjkS8»T  and 
olhen. 


gage  at  any  time,  whether  before  or  after  the  stipulated  day,  and  thereupon 
revesting  the  legal  estate. 

LiTTLEDALE,  J. — It  appears  to  me  that  the  legal  estate  is  in  the  first  mort- 
gagee. By  the  usual  provision  in  mortgage  deeds,  if  the  mortgagor,  on  or 
before  a  certain  day,  pay  the  money  due  and  interest,  the  estate  does  not 
become  absolutely  vested  in  the  mortgagee  ;  but  if  he  do  not  pay  until  after- 
wards, he  must  resort  to  a  Court  of  Equity  for  relief.  The  object  of  section 
70  of  the  Bankrupt  Act,  is  to  place  his  assignees  in  the  same  situation  in 
which  the  bankrupt  himself  had  been ;  and  to  give  them  the  additional 
privilege  of  tendering  the  mortgage  money  before  the  day  appointed,  on 
which  the  estate  is  to  revert  to  them.  Here  the  day  for  payment  had  gone 
by  before  tender  made,  so  that  the  legal  estate  remains  in  the  first  mortga- 
gee.    At  all  events  no  title  has  been  shewn  by  the  plaintiffs. 

Patteson,  J. — Independently  of  the  section  relied  upon,  this  action  cer- 
tainly could  not  be  maintained.  The  time  for  performing  the  condition  of 
the  mortgage  having  elapsed,  the  assignees  could  not,  by  tendering  the  mo- 
ney due,  have  reinvested  the  mortgagor  with  the  legal  estate.  The  effect  of 
the  Bankrupt  Act  is  to  give  the  assignees  power  to  anticipate  tlie  time  of 
performance  by  their  tender,  and  then  to  claim  the  estate  ;  but  no  power  to 
tender  is  given  them  after  the  time  of  performance  has  gone  by. 


Lord  Denman,  C.  J.  and  Coleridge,  J.  concurred. 


Rule  refused. 


April  I9th. 

After  tlie  jary 
had  been  sworn 
in  Uie  cansp,  and 
the  case  on  both 
sides  rlosed,  it 
was  discovered 
that  the  issue  on 
Niri  Prius  record 
deviated  from  the 
form  given  in  the 
rules  of  H.  T. 
4  HT.  4,  in  not 
containing  the 
date  of  the  writ 
issued  in  com- 
mencement of  the 
action : — HM, 
that  the  judge 
who  tried  tlie 
cause  bad  autho- 
rity to  supply  the 
omission. 


Cox  V.  Painter. 

npRESPASS.  Plea,  not  guilty.  At  the  trial  before  Parke,  B.,  at  the  last 
Berkshire  Assizes,  after  the  case  had  been  closed  on  both  sides,  it  was 
observed  by  the  learned  baron,  that  the  issue  on  the  Nisi  Prius  record  did  not 
contain  the  date  of  the  writ  of  summons,  and  that  it  did  not  therefore  appear 
but  that  the  action  had  been  commenced  before  the  commission  of  the  alleged 
trespass.  The  writ,  which  was  properly  dated,  was  then  put  in  by  the  plain- 
tiff, at  the  suggestion  of  the  learned  baron,  who  amended  the  record  by  in- 
sertion of  the  date,  saying,  that  he  had  once  before  allowed  a  similar  amend- 
ment to  be  made  at  Liverpool.  He  gave  leave,  however,  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  amend- 
ment ought  not  to  have  been  allowed. 

J,  J,  Williams,  now  moved  accordingly. — The  record  was  defective  in  not 
containing  the  date  of  the  writ  agreeably  to  the  form  given  by  the  rules  of 
H.  T.  4  JVill.  4.  It  has  been  decided,  that  the  issue  must  follow  the  form 
given  by  the  new  rules.  Ball  v.  Hamlet  (a).  Under  the  3  &  4  J  fill,  4,  c.  42, 
s.  23,  the  judge  is  empowered  merely  to  amend  variances,  but  not  to  supply 
omissions,  in  the  record.  In  John  v.  Carrie  (b),  Parke,  B.  held,  that  an  omis- 
sion in  the  record  could  not  be  supplied  at  the  trial.     No  doubt  a  false  date 


(a)  1  Crom.  Mees.  &  Rose.  575. 


(b)  6  Carr.  &  Pay.  618. 
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might  be  corrected ;  but  in  this  case  the  record  gave  no  date  at  all  to  the    King's  Bench, 
writ  of  summons. — {_Littledal€,  J. — The  heading  to  the  forms  given  by  the         ^^/w 
rules  cited,  contains  the  proviso,  **  that  in  case  of  non-compliance  the  Court  ^^^ 

or  judge  may  give  leave  to  amend."   My  only  doubt  is,  whether  this  proviso       Painier. 
applies  when  the  jury  has  been  sworn.] — That  proviso  was  not  considered 
sufficient  to  authorise  the  learned  baron  to  supply  the  omission  in  John  v. 
Currie, 

Pattkson,  J. — That  was  a  very  different  sort  of  omission,  namely,  of  a 
material  averment  in  the  plea.  In  trespass  for  taking  "  mirrors  and  hand- 
kerchiefs," the  defendant  justified  the  taking  of  the  mirrors,  but  omitted  to 
justify  the  taking  of  the  handkerchiefs. 

Lord  Denman,  C.  J. — It  is  immaterial  whether  the  learned  baron  was 
empowered  by  the  statute  to  make  the  amendment.  The  rule  of  H,  T., 
which  prescribes  the  form  of  the  record,  does  itself  give  the  judge  power  to 
amend  in  cases  of  non-compliance,  which  will  include  cases  of  omission  as 
well  as  cases  of  variance.  John  v.  Currie  is  a  very  different  case,  and  in 
that  case  there  was  nothing  to  amend  by.  Here  the  writ  of  summons  was 
produced,  and  shewed  that  the  action  had  been  commenced  in  proper  time. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.  concurred. 

Rule  refused. 


TOMLINSOX  V.  GeLL. 

April  25th. 

DECLARATION  stated,  that  a  suit  in  Chancery  had  been  commenced     >»^«^«"«8««- 
'  -^  1  .  •/»  ment  waa  entered 

against  the  defendant,  by  one  William  Buxton  and  Anne  his  wife,  to  into  between  a 
compel  an  account,  and  that  the  plaintiff  had  been  retained  and  employed  as  cwi^wurand 
the  solicitor  for  the  said  William  Buxton  and  Anne  his  wife;  that  certain  tha pUinUff 's w- 
costs  and  charges  had  become  due  to  said  plaintiff  as  such  solicitor  in  the  conwnt'of  the* 
course  of  the  said  suit,  to  wit,  to  the  amount  of  30/. ;  that  plaintiff  was  pi"nt»ff.  ^•»*  *«> 
about  to  prosecute  the  said  suit  on  behalf  of  William  Buxton  and  Anne  his  tiic  suit  being 
wife,  for  recovery  of  the  sums  claimed  by  them,  and  of  the  costs  and  charges  di»contiuued»  the 

"^  ....  defendant  should 

incurred  in  the  course  of  the  suit ;  that  thereupon,  in  consideration  of  the  pay  to  the  soiw 
premises,  and  for  the  purpose  of  putting  an  end  to  all  disputes  between  Wil-  ?j}**'?***!*l^]5J^* 
liam  Buxton  and  Anne  his  wife  and  the  said  defendants,  it  was  agreed  between  hm^^m  the 
the  plaintiff  and  the  defendant,  with  the  consent  of  WiUiam  Buxton  and  Anne  t^'f^^^'^^ 
his  wife,  that  all  further  proceedings  in  the  suit  should  be  discontinued,  and  that  Uiis  was  an 
that  the  defendant  should  pay  to  the  plaintiff  the  costs  and  charges  which  had  !?iJd anTto  mj  tb e 
become  due  and  payable  to  the  plaintiff,  as  such  solicitor  ;  that  in  considera-  debt  of  another, 
tion  that  plaintiff  had  agreed  to  receive  from  defendant  the  costs  and  charges  the stat.of  Frauds, 
so  incurred,  in  order  to  put  an  end  to  the  suit,  defendant  promised  to  pay  •«><*  ought  to  hji%e 
said  costs  and  charges.    Averment^  that  suit  had  been  discontinued.    Breach,  writing. 
that  defendant  had  not  paid  said  SO/.,  and  that  plaintiff  had  been  hindered 
from  recovering  the  costs  and  charges  so  incurred  by  and  payable  to  him, 
as  he  otherwise  might  have  done,  if  said  suit  had  not  been  discontinued  at 
the  request  of  the  defendant.     Fourth  Plea,  that  said  supposed  promise  and 


c. 
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'i'»  B^mck,  ondertaking  of  said  defendant,  was  a  ^Kcial  prcmnse  to  answer  for  the  debt 
of  another  perMm,  and  that  there  was  not  nor  is  any  memorandum  or  note 
in  writing  of  said  promise,  and  of  the  consideration  thereof,  as  required  by 

CktM^  the  statute  in  that  behalf  made  and  prorided,  and  this  he  is  ready  to  verify. 
Sfeaal  Dewmrrcr,  for  that  the  said  plea  is  not  sufficient  in  law,  and  for 
causes  of  demurrer  in  law  to  the  said  plea  the  plaindflTsays,  that  it  does  not 
appear  by  the  declaration,  or  by  the  said  plea,  that  the  promise  in  the  decla* 
ration  mentioned  was  a  special  promise  to  answer  for  the  debt  of  another 
person,  nor  is  it  stated  from  whom  the  said  debt  is  due ;  and  it  appears  from 
the  declaration  tliat  the  plaintiff  was  about  to  prosecute  the  said  suit  therein 
mentioned  against  the  defendant,  for  the  recovery  from  the  defendant  of  the 
costs  and  charges  in  the  declaration  mentioned,  and  that  the  promise  of  the 
defendant  was  made  on  a  new  consideration  moving  to  the  defendant,  and 
was  not  a  promise  to  pay  the  debt  of  any  other  person,  &c. 

KeUy,  in  support  of  the  demurrer. — This  is  not  a  case  of  a  promise  to 
answer  for  the  debt  of  another,  within  the  meaning  of  the  fourth  section  of 
the  Statute  of  Frauds ;  but  of  a  promise  founded  upon  a  new  and  distinct 
consideration  moving  to  the  defendant  himself.  The  plaintiff  had  been  em- 
ployed by  Buxton  as  his  solicitor  in  a  suit  in  Chancery  instituted  against  the 
defendant.  In  the  progress  of  that  suit  certain  costs  had  been  incurred,  for 
which  the  defendant  would  be  liable  in  the  event  of  a  decree  passing  against 
him.  At  this  stage  of  the  proceedings,  the  three  parties  meet — the  present 
plaintiff,  the  plaintiff  in  the  Chancery  suit,  and  the  present  defendant.  Each 
of  the  two  former  gave  up  some  right  to  the  defendant  as  a  consideration  for 
his  promise ;  the  plaintiff  in  the  suit  gave  up  his  right  to  go  on  for  the  en- 
forcement of  his  claim,  and  the  solicitor  gave  up  both  his  demand  against 
Buxton  personally,  and  his  lien  on  the  suit,  for  the  costs  incurred.  This  then 
is  a  direct  promise  made  by  the  defendant  on  his  own  account,  and  not  a  col- 
lateral promise  on  account  of  another  person,  and  clearly  within  the  principle 
laid  down  in  fVilliams  v.  Leper  {a).  In  that  case  the  defendant  was  em- 
ployed as  a  broker,  to  sell  the  goods  of  a  tenant  under  a  bill  of  sale  given  by 
him  to  his  creditors.  The  tenant's  rent  was  in  arrear,  and  the  broker  imdor- 
took  to  pay  it  if  the  landlord  would  desist  from  distraining.  This  was  held 
not  to  be  a  case  within  the  statute. — [Colcridgey  J. — Does  not  Buxton  s  liabi- 
lity to  the  plaintiff  continue  ?  Has  it  been  released  ?] — It  does  not  appear ; 
but  the  same  objection,  it  is  submitted,  would  apply  in  Williams  y.  Leper  {a). 
— [^Coleridge,  J. — No ;  the  decision  in  that  case  turns  upon  the  circumstance 
that  the  goods  of  the  tenant  were  the  debtor,  being  the  fund  on  which  the 
landlord  had  a  lien,  and  that  after  the  goods  had  been  sold,  the  money,  or 
part  of  it,  was  the  landlord's,  in  the  hands  of  Leper  as  his  bailiff,  on  which 
money  had  and  received  might  have  been  brought.] — [^Pattesony  J. — Whether 
there  was  a  new  consideration  or  not,  is  only  part  of  the  question.  There 
might  be  a  new  consideration,  and  yet  the  promise  notwithstanding  be  a  pro- 
mise to  answer  for  the  debt  of  another.  The  nature  of  the  consideration 
does  not  alter  the  nature  of  the  promise,  unless  as  in  Goodman  v.  Chase  (6), 
where  a  debtor  had  been  taken  in  execution,  and  in  consideration  of  his  being 
discharged  out  of  custody,  the  defendant  promised  to  pay  the  debt.     There, 

(a)  3  Bun.  I88(?.  ^U)   I  Barn.  v\  Aid.  297. 


ToMLlVSOW 
V. 
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as  soon  as  the  debtor  was  discharged,  the  original  debt  was  extinguished,     King*t  Bench. 

and  so  the  defendant's  promise  could  not  be  considered  collateral.] — Bamp- 

ton  V.  Paulin{a),  which  confirms  WiUiams  v.  Leper,  and  LtUey  v.  Hays^b), 

are  in  favour  of  the  plaintiff.     Here  it  may  also  be  contended,  that  there         Cell. 

never  was  any  debt  due  by  a  third  person.     Nothing  would  be  due  for  costs 

from  any  one,  until  the  termination  of  the  suit.     The  liability  for  the  bill  of 

costs  took  its  origin  from  this  agreement,  and  was  the  original  liability  of  the 

defendant  himself. 

Pialt,  conlrd. — Buxton  is  still  liable  to  the  plaintiff;  the  promise  is  clearly 
therefore  to  answer  for  the  debt  of  another.  l£  Buxton  were  released,  this 
case  might  then  resemble  JVitliams  v.  Leper,     (He  was  here  stopped.) 

Lord  Denman,  C.  J. — It  may  be  doubtful  whether  there  has  been  any 
consideration  for  the  promise  in  this  case  ;  it  does  not  appear  very  distinctly 
either  that  the  plaintiff*  relinquished,  or  that  the  defendant  gained,  any  advan- 
tage by  entering  into  this  agreement.  At  all  events,  whether  there  was  any 
consideration  for  it  or  not,  this  is  a  promise  of  a  collateral  nature  to  satisfy 
the  debt  of  another  person  ;  for  the  plaintiff's  claim  against  his  clients  the 
BuxtonSf  does,  for  any  thing  that  is  shewn  to  the  contrary,  subsist  in  all  its 
validity  at  the  present  moment.  The  parties  to  the  Chancery  suit  agree  that 
it  shall  be  discontinued,  and  the  defendant,  for  some  reason  or  another,  good 
or  bad,  undertakes  himself  to  pay  the  bill  of  costs  due  by  the  plaintiff 
in  that  suit,  to  the  plaintiff  in  this  action.  I  think,  therefore,  that  the  plea 
furnishes  a  good  answer  to  the  declaration. 

LiTTLEDALE,  J. — 1  am  of  the  same  opinion.  It  appears  that  there  was  a 
suit  in  Chancery^  which  the  parties  to  it  agreed  should  be  put  an  end  to.  The 
terms  of  the  arrangement  were  in  substance,  that  the  plaintifiT  in  the  suit 
should  be  paid  his  costs  by  the  defendant ;  and  if  the  plaintiff  in  the  suit 
had  brought  an  action  against  the  defendant,  alleging  that,  in  consideration 
of  his  having  discontinued  proceedings,  the  defendant  had  promised  to  pay 
him  his  costs,  no  doubt  there  would  have  been  a  good  consideration.  The 
attorney  certainly  was  in  point  of  form  a  party  concerned  in  this  arrange- 
ment ;  for  as  it  could  make  no  difference,  whether  the  costs  were  first  paid  to 
Buxton^  and  by  Buxton  handed  over  to  the  attorney,  or  whether  they  were 
paid  to  the  attorney  in  the  first  instance,  the  defendant  made  a  promise  to 
pay  them  at  once  to  the  attorney.  Here,  however,  the  well-known  rule  of 
law  steps  in,  which  requires  that  such  a  promise  should  be  in  writing.  The 
debt  undoubtedly  was  the  debt  of  a  third  person.  The  defendant  was  under 
no  liability  for  the  costs  in  question  ;  Buxton  alone  was  liable,  and  still  con- 
tinues so. 

Patteson,  J. — The  question  raised  is,  whether  or  not  there  has  been  an 
undertaking  in  this  case  to  pay  the  debt  of  a  third  person,  within  the  meaning 
of  the  Statute  of  Frauds.  It  is  quite  clear  that  the  debt  originally  was  the 
debt  of  another  person,  and  that  the  attorney  of  the  plaintiff  in  the  suit  had 
no  right  against  the  defendant  for  the  costs  of  that  suit.    There  is  nothing  in 

V«)  4  Bing.  264.  (h)  I  Nov.  &  Per.  26. 
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King's  BeMch.  this  declaration  to  shew  that  the  present  pYaintiflT  has  given  up  his  claim 
against  his  own  client,  Buxton,  That  claim,  therefore,  is  still  in  force.  Mr. 
Kelly  says,  however,  that  a  new  consideration  has  intervened,  the  effect  of 
which  is  to  make  this  an  original  promise.  In  some  cases  the  consideration 
has  had  that  effect,  but  it  is  otherwise  in  this  instance.  The  cases  I  allude 
to  are,  where  the  plaintiff  having  acquired  something  more  than  the  original 
claim,  something  more  than  the  right  of  suing  his  own  debtor,  as  a  lien  by 
distraining  goods  in  the  hands  of  the  defendant,  has  given  up  that  advantage 
to  the  defendant  (a).  In  Goodman  v.  Chace{b),  the  discharge  of  the  original 
debtor  out  of  custody,  which  formed  tlie  consideration,  affected  the  promise 
itself,  by  extinguishing  the  debt  of  the  third  person,  so  that  the  promise 
could  not  be  collateral. 


Coleridge,  J. — It  is  unnecessary  to  say  whether  the  consideration  in  this 
case  would  have  been  sufficient,  if  there  had  been  any  written  memorandum 
of  the  agreement,  because  the  question  is,  what  is  the  promise  ?  Is  it  a 
promise  to  pay  the  debt  of  a  third  person  ?  I  was  at  first  struck  with  Mr. 
KtUys  argument,  that  the  liability  to  pay  costs  took  its  origin  altogether 
from  this  agreement,  that  in  fact  there  had  never  b^en  any  liability  at  all  on 
the  part  of  Buxton,  That  argument  ceased  to  have  any  weight,  when  I 
referred  to  the  declaration,  which  states  that  the  plaintiff  had  been  employed 
by  Biixtou,  and  (hat  the  costs  had  become  due  and  payable  in  the  course  of 
the  suit.  Has  the  debt  there  spoken  of  been  discharged  ?  It  is  still  sub- 
sisting, and  the  defendant's  engagement  is  for  the  subsisting  debt  of  a  third 
person. 

Judgment  for  defendant  (c). 

(a)  As  ID  Williams  v.  Leper,  aod  Edwards  (c)  For  a  luminoai  ezpotition  for  the  law 

V.  Kellif,  6  M.  &  S.  204.  on  the  subject  of  this  case,  see  note  1, 21 1  b, 

(6)  1  Barn.  &  Aid.  297.  to  Forth  v.  Stanton,  in  Wms.  Sauod   5lb  ed. 


April  2Sth. 

1.  Hie  folloW' 
itiR  atficlMvit  of 
debt,  ••  J.  H.  of. 
&c  ,  manager  of 
ttie  HipoM  brMiich 
of  the  VorksAirt 
district  bMiik, 
maketli  outh  nud 


Spencer  v.  Newtox, 


T^HE  defendant  in  person,  on  a  former  day  in  this  term,  had  obtained  a 
rule  fiisi  for  setting  aside  the  writ  of  capias  in  this  case,  and  all  the  sub- 
sequent proceedings,  on  the  ground  of  the  insufficiency  of  the  affidavit  of 
debt,  and  also  for  setting  aside  all  proceedings  subsequent  to  the  writ  for 
irregularity  in  the  service  of  the  declaration.  The  defendant  was  arrested 
•Hhu,t\mA.  N,  on  the  16th  o{  January,  The  affidavit  of  debt  was  in  the  following 
Inxoj.s^.ol.hc,  words: — '•^  John  IJatxcy,  o^  liipony  in   the   county  oi  York,  manager   of  the 

0t  one  of  I  At  regit' 

tend  public  officers  of  the  taid  Yorkshire  district  btink,  for  money  lent  by  lliis  deponent,  as  such  mauatier  as 
aforesaid,  to  the  said  ^.  N."  is  irregular,  in  not  shewing  tlie  bank  to  be  within  the  provisions  o;  tl)e  art 
(7  G.  4,  c.  46,  s.  9.)  for  Uie  regulation  of  copartoersliip  banks,  but  is  not  a  nullity- 

8.  Defendant  having  been  Hrrested  on  lOlli  of  January,  applieil  to  the  Court  to  be  distlmr«»ed  on  the 
ground  of  privilege.  He  afterwards,  on  the  3d  of  Ir^^uary,  applied  for  his  discliiirge  on  the  qrouud  uf 
irregularity  in  the  affidavit  of  del-t  :—//*/</,  as  it  did  not  appear  by  affidavit  when  tliis  irregularity  first  be- 
came known  to  him,  that  he  was  too  late  to  take  advantage  of  it. 

3.  Where  h  defendant  is  in  <  usio<ly,  delivery  of  a  derluration  to  an  attorney  fi»r  him  is  irn  gular,  al- 
though the  attorney  may  have  altcudrd  siimmunscs  at  chambers  fur  hiiu  in  the  couise  of  the  .tctiun. 
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(a)   Fide  ante,  p.  122. 

(6>  "  An  Act  tor  the  better  regulating  of 
Copartnerships  of  certain  Bankers  in  Eng- 
land.'* Sect.  9  enacts,  '*  That  all  actions  and 
suits,  and  also  all  petitions  to  found  any  com- 
mission of  bankruptcy  against  any  person  or 
persons,  who  may  be  at  any  time  indebted  to 
any  such  copartnership  carrying  on  business 
tinder  the  provisions  of  this  act,  and  all  pro- 
ceedings at  law  or  in  equity  under  any  com> 
mission  of  bankruptcy,  and  all  other  prctceed- 
injfs  at  law  or  in  eciuity,  to  be  commenced  or 
instituted  for  or  on  behalf  of  aoy  such  co- 


partnership, &c.,  for  recovering  any  debts  or 
enforcing  any  claims  or  demands  due  to  such 
copartnership,  or  for  any  other  matter  re- 
lating to  the  concerns  of  such  copartnership, 
shall  and  lawfully  may,  from  and  after  the 
passing  of  this  act,  be  commenced  or  insti- 
tuted and  prosecuted  in  the  name  of  any  one 
of  the  public  officers  nominated  as  aforesaid 
for  the  time  being  of  such  copartnership,  as 
the  nominal  plaintiff  oi  petitioner  for  and  on 
b-hiilfof  such  copartnership,  &c. &c.'* 
i^c)   1  Taunt.  493. 


Spencer 

V. 

Newton* 


liipon  Branch  of  the  Yorkshire  District  Bank,  maketh  oath  and  saith,  that  Kiiig*t  Bench, 
A,  N,  is  justly  and  truly  indebted  to  J.  Spencer,  of  Plantation,  in  the  county 
of  the  ciiy  of  York,  Esq.,  as  one  of  the  registered  public  officers  of  the  said 
Yorkshire  District  Bank,  in  the  sum  of  50/.  for  money  lent  by  this  deponent, 
as  such  manager  as  aforesaid,  to  the  said  A.  N,,  at  his  request."  On  his  arrest, 
the  defendant  obtained  a  rule  nisi  for  his  discharge  on  the  ground  of  privilege. 
Cause  was  shewn  on  the  last  day  o£  Hilary  term,  and  the  rule  discharged  (a). 
No  objection  was  taken  to  the  above  affidavit  until  the  3d  o£  February,  when 
the  defendant  took  out  a  summons  before  Pattcson,J,  to  be  discharged  out  of 
custody,  on  the  ground  that  the  affidavit  was  insufficient ;  but  the  learned 
judge  conceiving  it  to  be  sufficient,  refused  the  order.  On  the  16th  of 
February  a  declaration  in  the  cause  was  delivered  to  an  attorney,  who  had 
attended  several  summonses  for  the  defendant  at  chambers,  and  a  rule  to 
plead  was  given.  A  summons  was  taken  out  before  Coleridge,  3 ,  to  set  aside 
this  rule,  on  the  ground  that  the  delivery  of  the  declaration  to  the  attorney 
was  irregular.  The  learned  judge,  however,  refused  to  interfere,  and  judg- 
ment was  signed  for  want  of  a  plea. 

Sir  F.  Pollock,  and  Barstow,  now  shewed  cause. — No  objection  was  made 
to  the  affidavit  when  the  defendant  was  before  the  Court  on  a  former  occa- 
sion, and  the  present  objection  is  too  late.  But  the  affidavit  is  sufficient.  It 
contains  the  deposition  of  the  manager  of  a  bank  established  under  7  Geo,  4, 
c.  46  (b),  that  the  defendant  is  indebted  to  the  plaintiff  as  one  of  its  regis- 
tered public  officers.— [Lord  Denman,  C.  J. — What  right  has  the  plaintiff  to 
sue  in  such  a  character  ?  The  affidavit  gives  us  no  information  concerning  the 
bank  itself,  so  as  to  shew  it  to  be  a  bank  within  the  statute.] — It  is  difficulty 
perhaps,  to  define  to  what  degree  of  particularity  the  affidavit  should 
proceed,  but  it  may  be  easily  collected  from  the  present  statement,  that  the 
Ripon  bank  is  a  bank  registered  under  the  statute.  The  defendant  could  not 
be  misled  ;  for  the  names  of  the  bank,  of  all  its  partners,  and  of  its  public 
officers,  must  be  returned  to  the  Stamp  Office,  according  to  the  schedule 
given  by  the  act.  Another  objection  made  by  the  defendant  to  the  proceed- 
ings is,  that  the  declaration  has  been  delivered  to  the  attorney,  instead  of  to 
himself  or  to  the  turnkey.  This  may  be  a  valid  objection  in  some  cases, 
according  to  Dent  v.  Halifax  (c),  where  an  attorney  has  been  employed  for  a 
limited  purpose  only,  as  to  put  in  bail ;  but  cannot  be  allowed  in  such  a  tase 
as  this,  where  summons  after  summons  has  been  attended  by  the  defendant's 
attorney. — [Patteson,  J. — The  business  at  chambers  could  only  be  attended 
by  attorney.  It  does  not,  therefore,  appear  that  any  attorney  had  been 
appointed  to  act  in  the  cause  generally  for  the  defendant.] 
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King's  Bench.  Defendant  in  person,  in  support  of  the  rule,  contended,  that  as  he  had  not 
become  aware  of  the  defect  in  the  affidavit  until  the  3d  of  February ^  when  he 
applied  to  Patieson,  J.  at  chambers,  there  had  been  no  waiver  on  his  part. 
He  then  contended  that  the  defect  was  not  merely  an  irregularity  but 
a  nullity,  so  that  his  objection  might  be  entertained  at  any  time.  (He  was 
then  told  by  the  Court  that  he  need  not  argue  the  point  as  to  the  service  of 
the  declaration.) 

Lord  Denman,  C.  J. — We  are  all  of  opinion  that  the  declaration  has  been 
irregularly  served,  and  that  there  has  been  no  waiver  of  the  irregularity. 
The  application  in  this  case  is,  first,  to  set  aside  all  proceedings  whatever  in 
the  action  by  reason  of  the  affidavit  of  debt  being  a  nullity  ;  in  the  second 
place,  to  set  aside  all  proceedings  subsequent  to  the  arrest,  because  the 
service  of  the  declaration  is  bad.  In  the  first  place,  I  do  not  think  this  affi- 
davit is  a  nullity,  although  it  is  certainly  defective.  There  is  a  difficulty 
perhaps  in  seeing  how  the  plaintiff  is  in  law  connected  with  the  bank,  and  the 
bank  with  the  statute,  but  still  enough  is  shewn  to  induce  us  to  say  that  this 
affidavit  is  not  altogether  a  nullity.  Then  the  question  is,  whether  the 
defect,  being  an  irregularity  only,  has  been  waived.  It  seems  that  an  appli- 
cation was  made  to  this  Court  (a)  to  discharge  the  plaintiff  out  of  custody, 
because,  at  the  time  of  arrest,  he  was  privileged  in  consequence  of  his  having 
to  attend  before  an  arbitrator.  The  defendant  now  states,  in  the  course  of 
his  argument,  that  on  the  former  occasion  he  confined  himself  to  the  ques- 
tion of  privilege,  because  he  was  not  then  aware  of  the  defect  in  the  affidavit. 
This  circumstance,  however,  is  not  stated  in  his  affidavit  in  support  of  the 
present  rule,  and  we  think  it  ought  to  have  appeared  distinctly  on  affidavit 
at  what  time  he  first  became  cognisant  of  this  defect.  As  it  does  not  so 
appear,  the  right  of  objecting  to  that  defect  has  been  waived.  With  regard 
to  the  irregularity  in  the  service  of  the  declaration,  we  think,  as  the  matter 
was  brought  before  my  brother  Coleridge  at  chambers,  tliat  the  defendant  is 
now  in  time  to  take  advantage  of  it,  and  that  the  declaration  and  all  subse- 
quent proceedings  must  be  set  aside. 

Patteson,  J. — With  respect  to  the  affidavit,  it  seems,  that  when  it  was 
mentioned  before  me  at  chambers,  I  considered  it  to  be  sufficient.  On 
further  consideration,  I  think  I  was  wrong,  and  that  this  affidavit,  although 
not  a  mere  nullity,  is  insufficient.  If,  therefore,  the  application  then  made 
to  me  was  in  time,  this  application  to  the  Court  must  also  be  considered  as 
made  in  time ;  because  it  is  but  the  following  up  of  the  application  previously 
made  to  me.  But  the  defendant  has  not  informed  the  Court  in  his  affidavit 
when  he  first  knew  of  the  irregularity  in  the  affidavit  of  debt.  It  seems  to 
me,  therefore,  that  not  having  accounted  for  the  delay  which  occurred  before 
the  subject  was  introduced  at  chambers,  he  is  not  at  present  in  a  position  to 
take  advantage  of  this  irregularity.  Upon  the  other  point,  namely,  the  deli- 
very of  the  declaration,  I  have  no  doubt.  I  do  not  think  that  where  a  de- 
fendant is  in  custody,  there  can  be  in  any  case  whatever,  except  at  his  own 
desire,  or  under  some  special  agreement,  a  good  delivery  of  a  declaration  to 


(  /)  An:e,  p.  122. 
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the  attorney.     The  rule  is,  that  it  shall  be  served  upon  the  prisoner  or  the    King*t  Bench, 

turnkey.  e"^^^^* 

^  Spenc£r 


Coleridge,  J.  concurred. 


Rule  absolute  for  setting  aside  the  declaration, 
and  all  subsequent  proceedings  :  rule  dis- 
charged as  to  the  rest. 


V. 

Newton. 


Law  and  another  v.  Wilkins. 

May  ith. 
/ASSUMPSIT  for  the  price  of  a  suit  of  clothes,  furnished  by  the  plaintiffs     The  defeodantv 
to  the  son  of  the  defendant.     Mea^  non  assumpsit.     On  the  trial  before  J^"iJi^  being  in 
Parkff  B.  at  the  Cambridgeshire  Summer  Assizes,  1835,  it  appeared  that  the  wamofcioiiie*. 
clothes  had  been  ordered  by  the  son  himself,  while  at  school  at  Cambridge^  ^  |,|8  ^iTorder 
twenty  miles  from  the  place  of  his  father's  residence.     I'hey  were  sent  to  j«»t  before  «ie 
him  on  the  29th  of  Mai/,  and  were  taken  with  him  in  his  box  on  the  £d  of  then  took  them 
June  following,  when  he  went  home  for  the  holidays,  and  brought  back  with  J?T!^^^*J^'" 
him  on  his  return  to  school.     There  was  no  evidence  that  the  father  had  hrouffhtthembMik 
ever  seen  them.     The  learned   baron,  on   the  authority  of  Blackburn  v.  X?r ihebolidly»t 
Mackey  (a),  considered  that  no  contract  could  be  implied  against  the  defend-  —//«/<  Uwt  there 
ant,  and  directed  a  nonsuit.     Kelly  having,  on  the  authority  of  Baker  v.  ^"j^itljj^^ 
Keene  (b\  obtained  a  rule  nisi  to  set  aside  the  nonsuit  and  for  a  new  trials       tract  by  the  father 

sufficient  to  be 
leftto  tbejiM-y^ 

Storks,  Serjt.,  now  shewed  cause. — The  nonsuit  was  right.  The  plaintiff 
should  have  proved  either  an  express  authority  from  the  defendant,  or  so 
strong  an  implied  authority  as  to  be  equivalent.  Neither  the  boy  himself 
nor  the  schoolmaster  had  any  right  to  order  the  clothes.  If  clothes  were 
wanted  the  defendant  should  have  been  written  to. — [Lord  Denman,  C.  J. 
mentioned  Rolfe  v.  Abbott  {c),"] — There  was  no  evidence  that  the  defendant 
ever  saw  the  clothes  or  heard  that  they  had  been  furnished. 

Kelly,  contrd,  was  not  heard. 

Lord  Denman,  C.  J. — It  seems  to  me  that  the  learned  baron  was  not  war-  ^ 

ranted  by  any  decided  case  in  directing  a  nonsuit.  A  father,  speaking 
generally,  is  liable  to  those  who  supply  his  child  with  necessaries.  I'he  boy 
wanted  clothes,  and  there  was  no  evidence  that  either  the  schoolmaster  or 
any  other  person  was  authorised  to  provide  for  their  supply.  I  do  not  think 
that  the  tradesman  in  this  case  has  been  guilty  of  any  impropriety.  Suppose 
a  boy  were  not  placed  under  the  care  of  a  schoolmaster,  but  sent  out  into  the 
world  to  work  for  his  living,  there  would  then  be  no  person  whose  duty  it 
would  be  to  write  to  the  father.  In  this  instance  the  plaintiff  appears  to 
have  known  nothing  of  the  boy,  except  that  he  was  in  a  situation  in  which  be 
ought  to  be  properly  clothed,  and  that  he  was  not  properly  clothed. 


LiTTLEDALE,  J.  coHCurred. 

(rt)  I  Car.  &  Payne,  1. 
{h)  2Statk.501. 


(e)  6  Car.  &  Payne,  286  ;  see  also  FUck 
V.  TolUmache,  I  Car.  &  Payne,  5. 
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Kim^i  Bemdt.        PATTESON,  J. — I  think  there  was  some  evidence  to  shew  the  father  knew 

^i^>^i^        that  the  boy  had  these  clothes.     They  were  supplied  on  the  29th  of  May, 

^*^  taken  home  by  the  boy  on  the  2d  of  June,  and  brought  back  by  him  after  the 

9,  holidays.     Is  it  to  be  supposed  that  he  kept  them  shut  up  in  a  box  all  the 

WiLKiNs.       holidays,  and  that  his  father  never  saw  them  ?     I  do  not  think  that  this  is 

the  effect  of  the  evidence.     The  question  should  have  been  left  to  the  jury. 

Coleridge,  J. — The  boy  procured  the  clothes  when  at  school,  and  imme- 
diately after  went  home  to  his  father.  We  are  desired  to  infer  that  he  kept 
them  shut  up  in  his  box,  and  took  care  that  his  father  should  never  see 
them.  There  was  abundant  evidence  to  prove  that  the  father  might  have 
seen  them. 

Rule  absolute. 


Doe  d.  James  Thompson  v.  Susannah  Thompson. 


WbJtt  a  traaot  17  JECTMENT  before  Parke,  B.  at  the  Cambridgeshire  Summer  Assizes, 
at  wui,  having  1835.     Posscssiou  of  the  premiscs  in  question  had  been  given  by  the 

iMki  iH^iolnM-^  grandfather  to  James,  the  father  of  the  lessor  of  the  plaintiff,  in  1807.  James, 
koowtodga»eiit  for  ji^e  father,  occupied  until  1881,  without  payment  of  rent,  and  then  died, 
yem,  dM  before  His  widow  then  entered,  against  whom  the  present  action  was  brought  by 
tiie|iaMiiiffofUi«  Jamcs,  the  son,  as  his  heir-at-law.  The  jury  found  that  the  possession  by 
(the  Unitation  '  Jomes,  the  father,  for  twenty  years  and  upwards,  had  not  been  adverse  pos- 
t^^^did  *****  session ;  but  the  plaintiff  contended,  even  if  the  possession  had  been  con- 
give  hit  heir  at  tinucd  by  the  father  as  tenant  at  will,  yet  that  such  a  possession, -at  the 
tain  e>«iment "*"  cxpiratiou  of  ouc  year  after  its  commencement,  was  by  the  3  &  4  Wili,  4, 
against  a  c.  27,  s.  7,  tantamount  to  an  adverse  possession.     The  learned  baron  there- 

witWo'thrfire  upou  directed  the  verdict  to  be  entered  for  the  defendant,  but  gave  leave  to 
years  after  the        movc  the  CouFt  to  sct  this  asidc  and  enter  the  verdict  for  the  plaintiff. 

passiog  of  the  act, 
allowed  to  the 

real  owner  by  8.         ^^  AndrtKs,  having  obtained  a  rule  nisi  for  this  purpose, 


15. 


Kelly  (with  whom  was  Byles)  sliewed  cause. — The  7th  section  of  3  &  4 
fF.  4,  c.  27,  is  relied  upon  by  the  plaintiff.  That  section  provides,  that 
when  any  person  shall  be  in  possession  of  land  as  tenant  at  will,  the  right  of 
the  person  entitled,  subject  thereto,  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  the  tenancy,  at  uhich  time  such  tenancy  shall  be 
deemed  to  have  been  determined.  This  section,  taken  by  itself,  will  not  bear 
out  the  claim  of  the  plaintiff,  because  it  cannot  apply  to  such  tenancies  at 
will  as  had  been  determined  before  the  act  passed.  The  tenancy  in  this  case 
was  at  an  end  on  the  death  of  James^  the  father,  in  1831.  But  section  IJ, 
which  provides,  that  where  possession  is  not  adverse  at  the  time  of  the 
passing  of  the  act,  the  right  of  the  person  entitled  shall  not  be  barred  until  the 
end  of  five  years  after  the  passing  of  the  act,  is,  at  all  events,  decisive  against 
the  claim. 

/?.  Andrcus,  contid. — There  is  nothing  in  the  act  to  withdraw  its  operation 
from  by-gone  transactions.     Section  7  gave  to  the  possession  of  the  father 
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al]  the  incidents  of  adverse  possession.     The  plaintiff  then,  his  heir,  would    King'i  Bench, 
have  an  indefeasible  title  but  for  the  qualification  in  section  15,  which  allows         v^^'^/ 
the  real  owner  five  years  more  afler  the  passing  of  the  act. — {^Coleridge,  J. —  ^"* 

You  admit  that  the  devisees  of  the  grandfather  would  have  a  superior  claim  Thompson. 
to  the  plaintiff,  but  say  that  no  one  else  can  set  up  that  title.] — That  is  so. 
The  title  of  a  person  in  the  situation  of  the  plaintiff  is  subject  to  the  reser- 
vation in  section  15,  which  is  specially  made  in  favour  of  the  real  owner,  but 
as  against  every  body  else  his  title  is  indefeasible. — [^Patteson,  J. — You  are 
not  defendant.  If  you  were,  there  might  be  something  in  the  argument. 
Besides,  the  act  does  not  apply  where  the  possession  was  at  an  end  before  it 
passed.] 

Lord  Denman,  C.  J. — The  monstrous  consequences  which  would  flow 
from  the  construction  contended  for,  are  enough  to  shew  it  to  be  incorrect. 
If  it  be  the  right  construction,  where  any  person  before  the  passing  of  the 
statute  has  held  land  for  twenty-one  years  without  accounting  for  the  rents 
and  profits,  his  heir-at-law  may  say  the  statute  has  at  once  cast  the  title 
upon  him,  and  turn  out  the  party  in  possession. 

LiTTLEDALE,  J.  concurrcd. 

Patteson,  J. — The  case  would  have  been  very  different  if  the  present 
claimant  had  been  tenant  at  will  upwards  of  twenty  years,  and  in  possession 
at  the  time  of  the  passing  of  the  act.  The  7th  section  would  then  apply, 
and  the  real  owner  could  only  dispossess  him  by  bringing  in  aid  the  addi- 
tional five  years  allowed  by  the  fifteenth  section.  But  in  this  case  the 
claimant,  as  lessor  of  the  plaintiff,  is  bound  to  make  out  his  own  title,  which 
he  has  not  made  out,  by  shewing  that  his  father  was  once  in  possession  for 
twenty  years.  There  was  an  end  of  the  father's  estate  long  before  the  pass- 
ing of  the  act,  and  yet  it  is  said,  that  by  the  passing  of  that  act  a  fee  simple 
is  to  arise  to  his  heir. 

Coleridge,  J.  concurred. 

Rule  discharged. 


Rex  v.  Harris. 

April  nth. 

C^  T ARK  IE  applied  for  a  rule  to  shew  cause  why  an  information  in  the     The  co«rt  re- 
nature  of  a  quo  warranto  should  not  be  filed  against  the  defendant,  to  (."****  *  "*'*  ***!. 
know  by  what  authority  he  had  exercised  the  ofnce  of  town  clerk  of  Cam-  which  wu  sppUed 
bridge.     The  defendant  had  been  elected  town  clerk  in  1833,  and  continued  ^[,tof*iiiltoiira 
in  ofHce  until  1836,  when  the  Municipal  Corporation  Act  (5  &  6  WtU,  4,  town  clerk  no 
c.  76,)  came  into  force,  and  another  person  was  appointed  in  his  room.     He  ^^^^  parpoM  of 
then  preferred  his  claim,  under  section  66  of  that  act,  to  compensation  for  trying  hu  right  to 
loss  of  office ;    and  the  object   of  this  application,  which   was  made  by  a  lo^  of  office  under 
private  relator,  was  to  defeat  that  claim  by  shewing  that  the  defendant  had  5,**  *'""!*^H»^ 

.  Corporation  Ac^ 

never  legally  occupied  the  office,  inasmuch  as  he  had  not,  on  his  admission  to  (5&6  jr.  4^0.70, 
it,  either  taken  the  oaths  of  supremacy  and  allegiance,  according  to  25  **^-^ 
Car.  2,  c.  2,  or  subscribed  the  declaration  not  to  injure  the  established 
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Tbe  Kino 
Harris. 


Kin^i  Bench,  church,  aH  required  by  9  Geo.  4,  c.  17,  8.  2. — [Lord  Dernnan,  C.  J. — Is  it 
not  enough  to  entitle  him  to  compensation  under  the  Municipal  Act,  that  he 
was  de  facto  in  office  ?  Is  his  title  to  the  office  now  material  ?] — He  was  not 
in  office  at  all ;  by  sect.  4  of  the  9  Geo.  4,  c.  17,  his  non-compliance  with 
the  requirements  of  that  statute  rendered  his  election  void.  The  Annual 
Indemnity  Act  (a)  will  not  avail  the  defendant,  for  it  provides  that  persons 
who  comply  within  a  certain  period  shall  be  recapacitated,  and  therefore 
refers  to  persons  who  may  be  still  in  office.  In  this  case  not  only  has  the 
period  allowed  gone  by,  but  the  office  has  been  filled  up  by  another.  Judg- 
ment against  the  defendant  on  quo  warranto  under  these  circumstances  would 
be  of  ouster  absolute,  and  not  merely  of  ouiter  quousque;  Rex  v.  Reeks  {h). 
Rex  V.  Pindar  (c),  and  Rex  v.  Courtney  (d),  which  are  authorities  against  the 
doubt  on  this  point  in  Rex  v.  Clarke  (f). 

Per  Curimn  (/). — There  is  no  ground  for  this  application.  The  object 
of  it  is  not  to  try  the  defendant's  title  to  office,  and  to  remove  him  if  he 
should  appear  to  have  no  title,  for  he  has  been  removed  long  since ;  but 
indirectly  to  ascertain  the  validity  of  his  claim  to  compensation  under  tbe 
Municipal  Act.  If  the  objections  to  the  defendant's  admission  would  furnish 
any  answer  to  that  claim,  the  corporation  may  refuse  to  compensate  him,  and 
then  they  will  be  regularly  considered.  In  some  instances  this  Court  has 
granted  informations,  even  at  the  instance  of  a  private  relator,  against  persons 
after  they  have  gone  out  of  office,  as  in  Rex  v.  New  Radnor  (g)  ;  but  only 
when  some  civil  right,  as  the  validity  of  the  election  of  other  members  of  a 
corporation,  has  depended  upon  their  title.  Here  there  is  no  such  reason 
for  our  interference. 

Rule  refused  (A). 


(a)  See  9  G,  4,  c.  6. 
(6)  2  Ld.  Raym.  1447. 

(c)  1  Stra.  582.  by  the  name  of  The  cau 
of  TJie  Mayor  of  Penryn, 

(d)  9  East,  246. 


(e)  2  Bast,  75. 

(/)  Lord  Denman,  C.  J.,  LittUdaU,  Pat- 
teson,  and  Coleridge^  Js. 
(g)  2  Lord  Ken.  498. 
(h)  See  9  Anne,  c.  20. 


Taylor  and  others  t;.  Wilkinson  and  another. 

April  22d. 

Where  after  A  N  actioH  by  Original  was  brought  in  1812  by  the  present  plaintiffs  against 

iiTtoiui  mction"'  ®"^  Gregory.  The  present  defendants  became  his  bail.  The  declaration (t) 

the  deciaratiou  is  contained  counts  Corresponding  to  the  writ,  which  was  by  original,  but  was  af- 

?M«rtiouo/new  terwards  amended  by  the  introduction  of  additional  counts  for  new  causes  of 

counts  upon  dis-  actlou,  and  by  increasing  the  sum  demanded  in  each  count,  and  the  amount 

action,  and  Uie  at  whlch  the  damages  were  laid  in  the  declaration.     A  verdict  was  after- 

piaintiflF  succeeds  ^vards  obtained  for  the  plaintiffs.     The  damages  were  separately  assessed 

both  upon  the  on-  it/t»  i  11  ^         1    *     ^ 

giuai  and  added     ou  the  diSerent  counts,  but  the  costs  had  been  taxed  and  judgment  entered 

up  for  the  costs  generally  upon  the  whole  declaration.  To  scire  facias^  after- 
wards brought  against  the  defendants  as  ball,  for  non-payment  of  the  damages 

but'JTf  the  original  asscsscd  ou  the  original  counts,  and  of  the  general  costs  of  the  action,  they 

counts  only ;  aiid 

IhJ' *.!„«;%:'  ('•)  See  the  case  1  Har.  &  Wol.  451. 

taxation  to  have 

Miclj  costs  separately  assessed. 


counts,  the  bail 
are  not  liable  for 
the  general  costs 
of  the  declaration, 
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Tavlob 
and  others 

V. 

Wilkinson 
and  aooiher. 


demurred,  on  the  ground  that  the  amendraents  in  the  declaration  rendered  King*s  Bench, 
the  action  no  longer  identical  with  that  in  which  they  had  become  bound, 
and  that  they  were  therefore  entirely  discharged  from  all  liability.  The 
Court,  however,  was  of  opinion  that,  whatever  relief  might  be  afforded  them 
on  special  application,  they  were  not  wholly  discharged,  and  judgment  was 
given  for  the  plaintiffs.  In  tbit  term  a  rule  was  granted,  calling  upon  the 
plaintiffs  to  shew  cause  why  they  should  not  be  restrained  from  issuing  exe- 
cution against  the  defendants  for  more  than  the  sum  for  which  bail  had  been 
given,  and  the  amount  of  the  costs  in  the  action  on  the  scire  facias. 

Sir  IF.  IV.  FoUeU  shewed  cause. — ^The  question  is,  whether  the  bail  are 
liable  for  the  costs  of  the  original  action  against  Gregory.  It  may  be  con- 
ceded that  they  would  not  be  so  liable  if  the  plaintiffs  had  failed  to  recover 
upon  the  original  counts  in  the  declaration ;  but  it  is  otherwise  when  the 
plaintiff*  succeeds  upon  the  original  as  well  as  the  added  counts.  In  ITheel^ 
'  right  V.  Sutting  (a),  the  bail  were  relieved  from  their  responsibility ;  but  in 
that  case  no  evidence  at  all  was  given  by  the  plaintiff*  on  the  only  original 
count,  which  was  upon  a  bill  of  exchange.  Even  if  it  be  considered  rea- 
sonable that  the  bail  should  be  amenable  to  the  costs  of  those  causes  of 
action  only,  which  were  made  known  to  them  on  their  entering  into  their 
engagement,  there  is  no  ground  for  their  present  application  to  be  discharged 
from  the  whole  costs ;  the  defendants  should  themselves  have  severed  the 
costs,  or  have  come  to  this  Court  to  enable  tliem  to  do  so. 

Sir  /.  Campbell,  A.  G.,  in  support  of  the  rule. — It  is  not  contended  that 
the  bail  are  liable  for  the  damages  assessed  on  the  added  counts  in  the  decla- 
ration. How  then  can  it  be  reasonable  that  they  should  be  liable  for  the 
costs  on  those  counts  ?  Suppose  a  defendant  arrested  for  the  amount  of  a 
bill  of  exchange :  he  procures  bail,  and  the  plaintiff*  then  inserts  in  his  decla- 
ration counts  upon  the  warranty  of  a  horse,  or  upon  a  policy  of  insurance. 
The  costs  oi  the  count  upon  the  bill  might  be  only  20/.,  and  the  other  costs 
amount  to  500/.  In  such  a  case  would  it  be  just  to  extend  the  undertaking 
of  the  bail  to  the  whole  costs.  But  it  is  said  the  defendants  should  have 
procured  a  separate  assessment  of  the  costs — a  duty  which  clearly  devolved 
upon  the  plaintiffs. 

Per  Curiam  (6).»The  plaintiff*s  have  given  judgbent  against  themselves  in 
this  matter ;  they  procured  a  separate  assessment  of  the  damages,  and  should 
have  also  procured  a  separate  assessment  of  costs.  The  defendants  ought 
to  be  liable  for  the  costs  of  those  causes  of  action  only,  which  were  known 
to  them  when  they  entered  into  their  recognisance.  The  onus  of  separating 
the  costs  lay  upon  the  plaintiff*s  and  not  upon  the  bail,  who  had  no  oppor- 
tunity of  attending  before  the  Master  on  the  taxation  of  costs  in  the  original 

action. 

Rule  absolute. 

(a)  7  TauDt  304.  (b)  Lord  Denman,  C.  J.,  LUtUdale,  Fattuon,  and  CoUridge/Jt. 
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King'i  Bench. 


Jones  v.  Littledale. 

April  \9th. 

Where  «  broker  /ASSUMPSIT  for  not  delivering  a  quantity  of  hemp,  for  money  had  and 
received  the  pur-  received,  and  on  an  account  stated.  Non-assumpsit  was  the  only  material 

diue  money,  and   ^^^^  ^^  j^g  ^^j^]  before  PattesoH,  J.  at  the  last  Lkerpool  Assizes,  it  appeared 

aeliTered  an  in-       ^  .  * 

voice  in  bis  own  that  the  plaintiff  had  bought  the  hemp  by  auction,  at  the  rooms  of  the  de- 
****Mtrn'a''lnst    ^c^^^^^^^s,  who  werc  brokcrs  in  that  city,  and  the  following  invoice  was  pro- 

him  for  Uieir  non-    duced  :  — 

delivery,  that  the  u  Liverpool,  Oct.  2,  1836. 

form  of  Uie  in-  . 

voice  precluded  "  Joues  bought  of  LiUkdaU  and  Comp.,  sixty- four  bales  of  hemp,  &c.  &c. 
u'^ti^efeil^e"'  Payment,  fourteen  days  and  six  months." 

mere  agent,  and  There  was  an  indorsement  of  the  receipt  of  the  purchase-money^  signed  by 
vukDorntoUie  ^^®  clerk  of  the  defendants,  who  gave  the  plaintiff  a  delivery  order  upon 
pUinUff.  •  Messrs.  Coupland  and  Duncan^  at  whose  warehouse  the  hemp  was.     Messrs. 

CouplandsLiid  Duncan  having  refused  to  deliver  the  hemp,  plaintiff's  son  saw 
one  of  the  defendants  on  the  subject,  who  said  he  would  procure  the  delivery, 
but  never  did.  The  counsel  for  the  defendants  opened  in  answer,  that  he 
was  ready  to  prove  that  the  hemp  was  advertised  for  sale  in  two  mercantile 
papers  circulating  in  Liverpool;  that  the  advertisement  contained  a  reference 
to  Coupland  and  Duncan  as  the  merchants,  and  sufficient  notification  that  the 
defendants  were  brokers  only ;  that  in  the  conditions  of  sale,  the  defendants 
were  expressly  described  as  the  brokers  of  the  seller,  whose  name,  however, 
was  not  therein  mentioned  ;  that  the  defendants  had  lent  money  to  Coupland 
and  Duncan  on  account  of  this  hemp,  and  that  it  was  the  custom,  under  such 
circumstances,  for  brokers  to  make  out  the  invoice  in  their  own  name,  merely 
that  the  purchase-money  might  pass  through  their  hands ;  that  a  fiat  of 
bankruptcy  issued  against  Coupland  and  Duncan  on  the  £5th  of  November, 
The  learned  judge  being  of  opinion  that  the  facts  opened  for  the  defendants 
were  no  answer  to  the  action,  directed  a  verdict  for  tlie  plaintiff. 

Cur.  adv.  vult. 

Cress-welly  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — Where  a  person  is  known  to  contract  as  an  agent, 
he  is  not  liable,  unless  his  principal  be  unknown.  An  invoice  delivered  sub- 
sequently to  the  contract  by  the  broker,  in  his  own  name,  cannot  alter  the 
contract.  Parol  evidence  may  be  given,  as  in  Moore  v.  Clement  son  (a),  to 
shew  to  whom  goods  really  belong,  notvvitlistanding  the  bill  of  parcels.  Had 
the  evidence  offered  for  the  defence  been  admitted,  it  would  have  appeared 
that  the  defendant  had  made  advances  to  his  principals,  and  had  received 
payment  with  their  sanction,  so  that  the  payment  was  made  virtually  to  the 
principals. — [^PaltcsoftyJ, — In  your  view  of  the  case,  what  was  the  use  of  a 
delivery  order  from  the  defendants?  Why  did  not  the  plaintiff  go  at  once  to 
Couj^and  and  Duncan  for  the  delivery  ?] — The  delivery  order  was  necessary 
to  shew  that  the  payment  had  been  made,  as  in  Warner  v.  Mackay  (b).  Parol 
evidence  may  be  given,  notwithstanding  the  invoice,  to  exonerate  a  person 
named  in  it,  as  well  as  to  charge  a  person  not  named  in  it. 

(a)  2  Campb.  24.  (h)  1  Mees.  &  Wels.  591. 
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Lord  Dbkm AN,  C.  J.,  on  a  subsequent  day  (after  stating  the  facts),  gave    King*t  Beneh, 
the  judgment  of  the  Court. — There  is  no  doubt  that  evidence  is  admissible        v^^/^^ 
on  behalf  of  one  of  the  contracting  parties,  to  shew  that  the  other  was  agent         Jonsi 
only,  though  contracting  in  his  own  name,  and  so  to  fix  the  real  principal;     Littlboalf* 
but  it  ia  clear,  that  if  the  agent  contracts  in  such  a  form  as  to  make  himself 
personally  responsible,  he  cannot  afterwards,  whether  his  principals  were  or 
were  not  known  at  the  time  of  the  contract,  relieve  himself  from  that  respon- 
sibility. In  this  case  there  is  no  contract  signed  by  tlie  sellers,  so  as  to  satisfy 
the  Statute  of  Frauds,  until  the  invoice,  by  which  the  defendants  represent 
themselves  to  be  the  sellers,  and  we  think  that  they  are  exclusively  bound  by 
that  representation.     Their  object  in  so  representing  was,  as  appeared  by  the 
evidence  of  custom,  to  secure  the  passing  of  the  money  through  their  hands, 
and  to  prevent  its  being  paid  to  their  principals  ;  but  in  so  doing  they  have 
made  themselves  responsible,  and  we  think  it  impossible  to  read  the  invoice 
in  the  sense  proposed. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  Kimbolton. 


ApHl  2M. 


f\^  appeal  against  an  order  of  justices,  for  the  removal  of  a  pauper  from    *  The  stitemwit 

the  parish  of  Kimbolion,  in  the  county  ofHrrrford,  to  the  borough  of  LeO'  appeal ^au«d 
mhutert  in  the  same  county,  the  sessions  adjourned  the  appeal,  subject  to  the  ^  ^^  "J*^  ^*^ 
opinion  of  this  Court  upon  the  following  case.  c.  76, ».  si.)  mast 

When  the  appeal  was  called  on,  the  appellants  proved  that  notice  of  appeal  ^l*^^^^^ 
was  served  upon  the  churchwardens  and  overseers  of  Kimbolton,  on  the  10th  Mivn  of  the  re- 
of  September,  1835,  and  that  on  the  3d  of  October  following  the  attorney  for  l^^^^orthl!!; 
the  appellants  served  a  statement  of  the  grounds  of  appeal,  signed  by  the  «tu>rDfT. 
churchwardens  and  overseers  of  Leominster,  upon  an  attorney  of  the  name  of  tut«iDeotoruM 
Dipple,  as  the  attorney  of  the  churchwardens  and  overseers  of  Kimbolton,  ground*  of »ppe»i 
wlio  accepted  the  same  on  their  behalf.     It  was  objected  by  the  counsel  for  upon  the  owvt- 
the  respondents,  that  assuming  that  Mr.  Dipple  was  actually  the  attorney  •*«"<>'  ***^S 
employed  by  the  respondents  in  this  appeal,  which  the  respondents  said  the  eeMiom  imiy 
they  were  able  to  disprove,  still  the  service  of  such  statement  of  the  grounds  JJI^^i^^^illJJia 
of  appeal  was  insufficient,  as  the  statement  was  not  served  upon  the  over-  And  a.ijourn  the 
seers  themselves,  pursuant  to  4  &  5  ff^tU.  4,  c.  76,  s.  81  ;  and  the  sessions  ^«^**«®^''* 
were  of  this  opinion.     Whereupon  the  attorney  for  the  appellants  applied 
to  the  Court  to  adjourn  the  appeal  to  the  next  sessions,  that  it  might  then 
be  heard,  which,  after  argument,  the  sessions  ordered  to  be  done.     The 
question  for  the  opinion  of  the  Court  was,  whether  under  these  circum- 
stances the  sessions  had  power  to  adjourn  the  appeal. 

Greaves,  in  support  of  the  order  of  sessions. — There  are  two  points  to  be 
considered ;  whether  the  statement  of  the  grounds  of  appeal  was  properly 
served,  and  if  it  was  not  properly  served,  whether  the  sessions  had  jurisdic- 
tion to  adjourn  the  appeal.  Now,  as  to  the  jurisdiction  of  the  sessions  to 
adjourn  appeals,  has  the  new  Poor  Law  Act  taken  away  the  power  of  ad- 
journment which  the  sessions  undoubtedly  possessed  under  9  Geo.  1,  c.  7, 
8. 8  ?  The  old  act,  indeed,  makes  it  imperative  upon  the  sessions  to  adjourn, 
if  it  shall  appear  to  them  that  reasonable  time  of  notice  has  not  been  given ; 

VOL.  III.  R 
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King*s  Bench.    Rtg  v.  Ju$Hc€t  of  Buckingkamikire  (a),  and  Rex  w.  Justkes  of  Stafordskire  (b), 

^^"^^         Now  the  4  &  5  fFUL  4,  c.  76,  8.  81 »  requires  that  the  appellant  shall  gi?e,  in 

The  King      idditioo  to  the  notice  formerly  required,  a  statement  of  the  grounds  of  ap- 

lohabittDU  of  P^^l  i  *^  ^^  unless  such  statement  shall  have  heen  given,  the  appellants 
KiMBOLTON.  shall  not  be  heard.  The  word  *'  heard,"  in  this  act,  does  not  mean  that  the 
aj^al  shall  not  be  lodged,  but  that  it  shall  not  be  tried,  as  is  plain  from  the 
73d  section.  The  word  seems  to  be  applied  with  reference  to  the  appeal,  in 
much  the  same  sense  as  the  phrase  '*  proceeded  upon,"  in  sect.  8,  of  9  Geo.  1, 
c.  7.  The  two  statutes,  indeed,  being  in  pari  materid^  may  be  taken  together^ 
for  there  is  no  discrepancy  between  them  on  the  subject  under  consideration. 
The  case  will  then  be  the  same  as  if  the  statement,  as  well  as  the  notice,  had 
been  required  by  the  former  statute.  **  It  is  frequent  in  our  books,  that  an 
act  made  of  late  time  shall  be  taken  within  the  equity  of  an  act  made  long 
time  before,"  Vernon' t  case  (c) :  and  Bennet  v.  Edwards  {d),  Farr  ▼  Holli*  (e), 
and  WUkes  v.  Williams  (J),  are  to  the  same  effect. — [Coleridge,  i . — Suppose 
your  statement,  instead  of  merely  miscarrying  in  the  service,  had  contained 
inadequate  grounds  of  appeal,  can  it  be  contended  that  the  sessions  could 
adjourn  ?] — They  could  do  so,  even  if  there  had  been  no  statement  of  any 
grounds  at  all.  Tlie  justices  at  sessions,  as  a  Courts  possess  the  power 
inherent  in  their  jurisdiction,  to  adjourn  at  their  own  discretion,  which  this 
Court  wUl  not  control ;  2  Nd.  P.  L.  5d6,  and  Rex  v.  Wiltshire  {g)'-\Pat^ 
tesoH,  J.  mentioned  Rex  ▼.  Oxfordshire  (A).]— There  the  right  of  appeal  was 
given  for  the  first  time  in  the  very  same  clause  requiring  the  notice,  which 
therefore  was  considered  a  condition  precedent  to  the  right  of  enterimg  the 
appeal.  In  Rex  v.  Gloucestershire  (t),  Lord  Mansftld  said,  that  '*  the  notice 
directed  to  be  given  by  9  Geo.  1,  does  not  go  to  the  receitingf  but  the  hearing 
of  the  appeal."  But  the  service  of  the  statement  in  this  case  was  proper. 
The  act  does  not  require  personal  service  on  the  overseers.  Under  the 
Bankrupt  Act,  notice  of  the  intention  to  dispute  the  bankruptcy  may  be 
served  on  the  assignee's  clerk,  Widger  v.  Browning  (k).  In  Rex  v.  Mon- 
mouthshire (/),  it  was  held  that  a  notice  of  appeal,  signed  by  the  attorney  for 
the  appellants,  was  sufficient. 

Godson,  contrd, — If  the  argument  for  the  appellants  prevail,  they  can  give 
in  an  entirely  fresh  statement  of  their  grounds  of  appeal  before  next  sessions. 
The  81st  section  of  the  new  act,  requiring  the  statement,  cannot  be  read  with 
the  section  of  the  former  act  requiring  a  notice,  for  the  two  instruments  are 
to  be  treated  as  distinct  instruments ;  Rex  v.  Svffolk  (m).  The  statement 
here  is  like  the  notice  in  Rex  v.  Oxfordshire^  a  condition  precedent  to  the 
right  to  a  hearing.  With  respect  to  the  kind  of  service  necessary.  Rex  v. 
Monmouthshire  cannot  apply  to  this  section,  according  to  which  a  notice 
must  be  signed  by  the  overseers  or  guardians,  or  three  or  more  of  them. 
The  object  of  this  act  was  to  save  parishes  expense,  by  compelling  them  to 
transact  their  own  affairs,  without  professional  assistance. 

(a)  3  East,  342.  (k)  1  Maul.  &  Sel.  446. 

\b)  7  East,  549.  (i)  Cald.  283,  in  ootis  to  Rei  v.  Hunting- 

(c)  Co.  Rep.  Part  iv.  46.  donshire. 

(d)  7  Barn.  &  Cress.  586.  {k)  1  Moo.  &  Mai.  27. 

(e)  9  Baro.  &  Cress.  315.  (/)  7  Law  Jour.  Mas^tstrate's  Cases,  96. 
(/;  8  Term  Rep.  631.  {m)  4  Ad.  fit  Ell.  315. 

(g)  13  East,  352. 
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LiTTLXDALB,  J. — I  am  of  opinion  that  the  sessions  had  power  to  adjoam  King*t  Bench, 
this  appeal.  In  this  case  no  question  arises  on  the  9  Geo.  1 »  c.  7,  because  ^^^>^^ 
the  notice  of  appeal  was  given  in  reasonable  time ;  but  the  question  arises  "^^  ^^^^ 
upon  the  service  of  the  statement  under  the  81st  section  of  the  Poor  Law  inhabitanuof 
Amendment  Act.  The  objection  is,  that  the  service  in  this  case  was  upon  Kimbolton. 
the  attorney  of  the  respondent  parish,  instead  of  upon  its  overseers.  The 
attorney  in  this  case  can  hardly  be  considered  as  the  attorney  in  the  appeal 
to  the  respondent  parish,  because,  at  the  time  of  the  service  in  question, 
although  there  had  been  a  notice  of  appeal  given,  yet  the  appeal  had  not« 
strictly  speaking,  been  commenced.  But  without  going  into  that  matter,  I 
think  that  the  service  of  the  statement  under  this  act  should  have  been  upon 
the  overseers.  The  81st  section  may  be  explained  in  this  particular  by  re* 
ference  to  the  79th  section,  which  undoubtedly  requires  that  the  notice  of 
the  chargeability  should  be  signed  by  the  parochial  officers  themselves.  Here 
the  doubt  is  as  to  service  on  parochial  officers  ;  but  it  is  convenient  to  adopt 
the  construction  suggested  by  the  former  section,  by  requiring  personal  ser- 
vice. Notice  of  appeal  against  a  rate,  under  41  Geo,  3,  c.  23,  may  be  signed 
by  the  party  giving  the  same,  or  by  his  attorney ;  but  the  alternative  is  there 
allowed  by  the  express  words  of  the  fourth  section.  The  same  section, 
however,  enacts,  that  in  this  case  it  is  upon  the  whole  safer  to  hold  that 
the  service  should  be  upon  the  overseers  themselves.  Then  the  question 
remains,  whether,  the  statement  not  having  been  properly  served,  the  ses- 
sions had  power  to  adjourn  the  hearing  of  the  appeal.  It  appears  to  me 
that  they  have  a  general  power  to  adjourn.  But  it  is  said,  that  the  deli- 
very of  the  statement  is  a  condition  precedent  to  the  entering  of  the  appeal, 
which  must  be  complied  with  in  the  first  instance,  when  the  notice  of  appeal 
is  given,  and  that  as  the  appellants  have  once  slipped  their  proper  op- 
portunity, tliey  cannot  now  be  heard,  and  any  adjournment  would  be 
uaelesB.  But  the  phrase — *  that  the  appellants  shall  not  be  heard',  does 
not  preclude  the  sessions  from  receiving  the  appeal,  and  having  once  received 
it,  they  had  a  right  to  adjourn  the  hearing  of  it,  under  the  general  discretion 
incident  to  their  jurisdiction.  It  is  said,  if  this  adjournment  be  allowed,  that  ' 
the  appellants  may  before  the  next  sessions  deliver  another  statement  con- 
taining grounds  of  appeal  altogether  different.  What  may  be  the  effect  of 
that,  we  need  not  now  consider.  It  is  enough  for  us  to  determine  at  present, 
that  under  the  circumstances  the  sessions  were  not  precluded  from  the  ad- 
journment, though  they  were  precluded  from  the  immediate  hearing  of  the 
i^peal. 

Pattbson,  J. — ^There  are  two  points  to  be  considered  in  this  case.  First, 
wkether  service  of  the  statement  upon  the  attorney  was  good  service.  I 
think  it  is  betunr  that  we  should  hold,  both  with  reference  to  the  analogy  of 
the  41  Ge9.  S,  c.  23,  and  to  the  letter  of  this  act,  that  the  service  must  be 
upon  the  overseers  themsdves.  The  next  question  is,  whether  the  sessions 
had  any  right  to  adjourn  the  appeal.  I  would  not  have  it  supposed  that  the 
Court  founds  its  decision  upon  this  question  on  the  9  Geo,  1,  c.  27  ;  because 
that  statute  is  imperative  in  requiring  the  sessions  to  adjourn  in  the  event 
there  provided  for,  and  I  am  not  prepared  to  say  that  in  this  case  the  sessions 
were  bomid  to  adjourn.  The  9  Geo.  1  applies  iuelf  only  to  default  in  giving 
the  reasonable  notice  of  appeal ;  this  new  act  superadds  the  necessity  of  giv- 
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KittgU  Bench,    ing  also  a  statement  of  the  grounds  of  appeal.     What  is  tlie  penalty  if  tliat 
>^v^        is  not  given  ? — That  the  appeal  shall  not  be  heard.     The  act  does  not  say 
The  Kino      ij^gt  jj  g\ig\\  not  be  received.     There  is  nothing  in  the  act  to  restrain  the 
lohabttaDUof    magistrates,  if  they  think  proper,  to  adjourn  the  hearing  of  an  appeal,  where 
^iMBOLTON.     the  statement  has  not  been  given,  until  the  next  sessions,  fourteen  days  before 
which  the  statement  may  be  given.     There  can  be  no  doubt  that  a  general 
power  of  adjournment  belongs  to  the  sessions ;  Rex  v.  Wiltshire  {a)  is  deci- 
sive upon  that  head.      Rex  v,  Oxfordshire  (b)^  is  distinguishable  from  the 
present  case ;  and  the  decision  in  Rex  v.  Lincolnshire  {c),  turned  upon  the 
words  in  the  49  Geo.  d,  c.  68,  s.  7,  giving  an  appeal  against  an  order  of  affi- 
liation, "  that  no  appeal  shall  be  brought,  received,  or  heard ;"  words  much 
more  comprehensive  than  the  words  now  in  question.     Here  the  appeal  had 
been  properly  entered,  and  the  sessions  had  power  to  adjourn  it. 

Coleridge,  J. — The  question  is,  whether  the  appeal  was  properly  entered, 
because,  if  properly  entered,  the  sessions  had  as  clear  a  right,  in  their  general 
discretion  as  a  court  of  justice,  to  adjourn  it,  as  if  the  absence  of  a  material 
witness,  or  any  other  circumstance,  had  rendered  it  inexpedient  to  proceed 
with  the  hearing  of  it.  It  is  not  necessary,  therefore,  to  determine  whether 
the  statement  was  well  served  or  not ;  but  my  opinion  certainly  is,  that  it  was 
not  well  served  according  to  the  meaning  of  the  act.  Still  the  sessions  had 
possession  of  the  appeal.  Suppose  a  removal  had  taken  place  so  shortly  be- 
fore the  sessions,  that  the  appellants  could  not  give  the  proper  notice  of 
appeal,  the  appeal  might  be  entered  notwithstanding,  and  the  court  might 
adjourn  the  hearing.  That  would  be  the  same  case  with  this  in  principle, 
there  would  be  an  adjournment  of  the  appeal,  although  no  statement  had 
been  delivered  of  the  grounds  of  such  appeal.  The  words  in  this  act  have 
been  already  distinguished  by  my  brother  Patteson,  from  those  discussed  in 
Rex  v.  Uncoinshire  {d). 

Case  sent  back  to  sessions,  to  enter  continuances 

to  the  next  sessions. 


fa)  13  East,  352. 

(6)  1  Maul.  &  Sel.  446. 


(c)  3  Barn.  &  Cres.  648. 
(rf)  3  B.  &  C.  548. 


The  King  v.  The  Inhabitants  of  Exminster. 

AprH26th. 

The  Rssignment 
and  mcceptance  of 
N  paruh  appren- 
tice (in  one  in- 
strument) were  in 
the  following 
words:—**  TAoma* 
MMmish  doth 
herebj  assign  the 
said  EliMohttk 
MmttAtmt,  and 
M,  P.  doth 
hereby  agree  to 
accept  the  said 
Etitahtth  Mtl- 
kmsh:—Heid,ti\At 
tlie  misnomer  did 
not  vitiate  tlie  acceptance. 

9.  Under  56  Geo,  S,  c.  \SQ,  s.  8,  which  requires  a  aoiice  of  a  binding  to  be  given  to  the  officers  of  a 
foreign  parish  into  which  a  parish  apprentice  is  bound,  notice  of  the  astignment  of  such  apprentice  is  not 
necessary. 


f\^  appeal  against  an  order  for  the  removal  of  Elizabeth  Matthews  from 
Dawlish  to  Exminster,  both  in  the  county  of  Devon,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on  a  case,  from  which 
it  appeared,  that  by  an  indenture  dated  the  21st  April,  1826,  the  pauper  was 
bound  apprentice  by  the  churchwardens  and  overseers  o^  Exminster,  to  Robert 
Trood,  an  inhabitant  of  Exminster.  By  an  assignment,  dated  8th  September, 
1826,  she  was  assigned  to  the  Rev.  Thomas  Mellish,  also  an  inhabitant  of 
Exminster,  for  the  residue  of  the  term  of  her  apprenticeship.  Another  instru- 
ment, purporting  to  be  an  assignment,  dated  8th  October,  18.'30,  was  subse- 
quently executed,  with  the  consent  of  two  justices,  in  the  words  following  :  — 
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"  Whereas  it  appears  unto  us,  &c.  (reciting  the  binding  and  subsequent    King't  Bench, 
assignment.)  Now  be  it  remembered,  that  the  said  Thomas  Melhtiuh,  by  and        w^v^^ 
with  the  consent  of  us,  &c.  &c.  doth  hereby  assign  Elizabeth  Matthews,  the      "^^^  ^'*'"® 
apprentice  above-named,  unto  Moses  Paul  of  the  parish  of  DawUsh,  to  serve   inhabitants  of 
him  during  the  residue  of  the  term  above-mentioned,  and  that  he  the  said     Exminstlb. 
Moses  Paul  doth  hereby  agree  to  accept  the  said  Elizabeth  Melhuish  as  an 
apprentice  for  the  residue  of  the  said  term,  and  doth  hereby  acknowledge 
himself,  his  executors  and  administrators,  to  be  bound  by  the  agreements 
and  covenants  mentioned  in  the  said  indenture,  on  the  part  of  the  said  Ro* 
bert  Trood,  to  be  done  and  performed,  according  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  and  pursuant  to  the  provisions  of  an  act  entitled 
*  An  Act  for  the  further  regulation  of  Parish  Apprentices  (a).*  "  (Signed  by 
the  two  parties  and  by  the  justices.) 

Under  the  instrument  above  set  out  the  pauper  served  the  said  Moses  Paul 
in  the  parish  of  Darulishf  where  she  resided  during  such  service  more  than 
forty  days.  No  notice  was  ever  given  by  the  churchwardens  and  overseers 
o£  ExminsteTf  to  the  churchwardens  and  overseers  oi  Dawlish^  of  the  instru- 
ment above  set  out. 

On  the  hearing  of  the  appeal,  evidence  was  offered  by  the  appellant  parish 
to  shew,  that  instead  of  Elizabeth  Melhuish^  in  the  acceptance  contained  in  the 
instrument  above  set  out,  the  pauper  Matthews  was  intended,  which  evidence 
the  Court  refused  to  admit. 

The  questions  submitted  to  the  Court  were  : — 1st.  Whether,  without  such 
evidence,  there  was  any  sufficient  acceptance  of  the  said  pauper  by  the  said . 
Moses  Paul,  as  is  required  by  the  S2  Geo,  3,  c.  57,  s.  7  ?  2nd.  If  not,  whether 
the  Court  ought  not  to  have  admitted  such  evidence  ?  drd.  Whether  it  was 
necessary  that  the  churchwardens  and  overseers  of  Exminster  aforesaid 
should  have  given  notice  to  the  churchwardens  and  overseers  of  Dawlish,  in 
order  that  the  pauper,  by  virtue  of  the  instrument  above  set  out,  and  service 
thereunder,  should  gain  a  settlement  in  DawUsh  f 

Merwale,  in  support  of  the  order  of  sessions. — ^The  stat.  32  Geo,  2,  c.  57 9 
c.  7,  contemplates  two  distinct  instruments ;  one  for  the  assignment,  the 
other  for  the  acceptance  of  an  apprentice ;  and  one  instrument  never  can  be 
referred  to  in  order  to  explain  a  variance  or  correct  an  error  in  another. 
Here  the  variance  exists  in  the  most  vital  part,  in  the  name  of  the  party  who 
was  the  subject-matter  of  the  instruments.  Assuming  then  that  die  act  con- 
templates that  two  distinct  instruments  should  be  employed,  the  circumstance 
that  one  instrument  only  was  employed  (which  was  irregular),  and  the  pre- 
sence of  the  word  **  said,"  will  not  avail  to  cure  this  variance.  The  mention 
of  the  name  Elizabeth  Matthews,  occurred  in  what  ought  to  have  been  a  dif- 
ferent instrument ;  the  word  *'  said'*  therefore,  cannot  be  held  to  refer  to  it. 
No  doubt  there  are  cases,  such  as  Coles  v.  Hulme,  and  others  (6),  where  the 
Court  has  aided  an  ambiguity  of  this  kind.  Yet  it  does  not  at  all  follow, 
because  the  error  is  purely  clerical,  and  the  instrument  itself  intelligible,  that 
the  Court  will  interfere.  Holding  v.  Raphael  (c),  where  the  word  of  reference 
**  said"  occurred  as  here. — [^Coleridge,  J. — In  that  case  the  names  of  other 

(a)  32  Geo,  3,  c.  57.  (6)  8  Barn,  k  Cress.  568.     '       (c)  5  Nev.  &  Man.  655. 
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Ktfig'f  Bgnch.    parties  occurred,  and  the  ambiguity  could  only  be  cured  by  a  knowledge  of 
^■^^^^         the  nature  of  the  instrument.] — At  all  events  this  was  matter  for  the  discre- 
The  Kino       ^^  q£  ||^  Quarter  Sessions,  and  as  they  have  declined  to  assist  by  amend- 
Inhabiunts  of    ment,  or  the  admission  of  evidence,  this  Court  will  not  interfere  in  explaaa- 
£;LMiif8TfiR.     tion  of  the  ambiguity ;  this  being  a  patent  ambiguity  which  no  extrmsic  evi- 
dence could  be  admitted  to  explain.     Again,  this  assignment  is  invaKd,  be- 
cause no  notice  of  it  was  given  to  the  overseers  of  Dawluh.     It  is  true  die 
56  Geo.  3,  c.  139,  s.  2,  in  words  only  requires  notice  to  be  given  in  the  case 
of  a  binding  and  an  indenture ;  but  the  object  of  the  statute,  which  was  to 
give  publicity  to  parish  apprenticeships,  will  be  frustrated,  if  the  statute  be 
not  construed  to  apply  to  assignments  also.     The  same  reason  exists  for 
giving  notice  in  one  case  as  in  the  other.     In  Rex  v.  Newark'tM'TVeni^a^ 
Rex  V.  Threlkeld  (b),  the  Court  seem  to  have  acted  in  the  spirit  of  the  inter- 
pretation contended  for,  with  respect  to  the  parties  to  whom  notice  must  be 
given  of  the  original  indenture. 

Terrell  contrdf  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  this  was  a  sufficient  acceptance 
of  EUzabeih  Matthews ;  the  intention  of  the  parties  appears  too  clearly  to 
permit. us  to  doubt  on  that  point.  As  to  the  second  point,  it  certamly  might 
be  very  desirable  to  apply  the  provisions  of  the  statute  on  occasion  of  the 
assignment  of  an  apprentice,  as  well  as  of  the  original  binding.  But  the 
words  of  the  act  are  distinct,  and  plainly  refer  to  the  original  binding,  and  to 
that  only. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 


(a)  3  Barn.  U  Cress.  59. 


Order  of  Sessions  quashed. 
(6)  4  Barn.  &  Adol.  229. 


The  King  v.  The  Inhabitants  of  Scaresbrick. 

April  20ih, 

HM°ndku/fof  INDICTMENT  for  non-repair  of  a  highway,  situate  within  the  township 
non-repair  of  a  of  Scoresbrick,  in  the  parish  of  Ormskirk,  and  being  between  the  township 

road  lying  within    ^f  y^^f^  j^^^f^  ^^^  ^l^     ^^^^  ^f  Ormskirk,  tried  before  Patteson,  J.  at  the 

It.    PUOf  not  gull-  1  o  •   » 

ty.  ^.  was  p(t>ved  last  Lent  Assizes  at  LkerpooL  The  first  count  stated,  that  Scaresbnck  was  a 
J^iw  ti'^l'rel^ii  township  in  Ormskirk,  which  contains  several  townships,  and  alleged  the  cus- 
of  »ucii  roads.  tomary  liability  of  each  to  repair  its  own  roads,  and  that  the  road  in  question 
aragrecment"  ^**  ®"'  ®^  repair.  The  second  alleged  the  liability  of  Scaresbrick  to  repair 
was  put  in,  dated  itg  own  roads,  &c.  Plea,  not  guilty.  At  the  trial  on  behalf  of  the  crown, 
owuert^of  the  ^^^  customary  liability  was  proved  as  alleged,  and  that  the  road  was  out  of 
township  3.  and     repair.     For  the  defendants,  in  order  to  shift  the  liability  on  the  township  of 

rhe  owners  of  the         *  "^  * 

neighbouring 

township  N.,  for  the  making  of  a  road  and  the  repair  of  the  part  in  question  by  N.,  and  also  for  the  ap- 
pointment of  a  lawyer  to  prepare  proper  instruments  to  secure  performance.  It  was  also  proved,  that  in 
j6S1,  a  bill  in  CAoncrry  had  been  filed  by  the  owners  of  N,  for  performance,  and  a  commission  for  examina- 
tion of  witnesses  had  issued  ;  and  that  from  l6^l  the  road  had  been  repaired  by  the  owners  of  N.: — He/d, 
thiit  il  was  not,  under  these  circumstances,  necessary  for  the  judge  to  direct  the  jury  to  presume  that  such 
instruments  had  been  subetqucnliy  executed,  so  as  to  throw  upon  tlie  owners  of  N.  «  liability  to  repMir. 
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North  McoUf  a  counterpart  of  an  agreement,  dated  1591,  was  offered  in  evi-    KUig's  Be»eh. 
deiiee,  made  between  two  persona  then  owners  respectively  of  all  the  lands       n^s^^ 
in  the  townships  of  North  Af f o/!f  and  in  Scaretbrickj  and  whose  descendants      '^^  ^^^^ 
still  hold  the  same.     The  agreement,  after  providing  for  the  partition  of  a   inhabitants  of 
certain  moss,  continued,  **  In  consideration  of  which  partition,  &c.,  the  said    Scarisbrkk. 
Ednari  Scartshrkk  is  contented  to  grant,  permit,  and  suffer,  and  to  allow 
unto  the  said  parties,  and  every  of  them,  and  their  heirs,  and  the  rest  of  the 
inhabitants  of  NoHh  Meob^  a  convenient  highway,  &c.  to  the  town  of  Orms" 
Mrkf  through  his  part  and  portion  of  the  said  moss,  containing  &c.,  whereof 
the  said  Edward  Scarubrkk  is  contented  to  make  or  cause  to  be  made  the 
one-half  thereof  passable  for  horse  and  man,  and  that  the  said  B.  Kitchen^ 
J,  Boldf  and  H,  Hesketh^  make  or  cause  to  be  made  the  other  half  thereof 
towards  the  MeoUf  passable  for  horse  and  man,  &c.'*     The  agreement  then 
provided,  that  North  MeoU  should  repair  a  certain  portion  of  the  road  in 
ScaresMek,  up  to  the  point  where  a  stone  was  to  be  placed.    The  same 
portion  of  the  road  was  the  subject  of  the  present  indictment.     The  agree- 
ment contained  a  provision  for  the  employment  of  a  lawyer  to  prepare  proper 
instruments  to  prepare  a  further  assurance.     It  was  also  proved,  that  in 
16S1,  and  during  the  minority  of  the  then  owner  of  the  Scaresbrick  estate,  a 
bill  in  Chancery  was  filed  by  the  owner  of  North  MeoU  for  specific  perform- 
ance.    A  commission  to  examine  witnesses  had  issued,  but  it  did  not  appear 
whether  or  not  that  commission  had  been  acted  on.     It  was  also  proved,  that, 
ever  since  the  time  of  this  Chancery  suit,  the  parties  had  repaired  the  parts 
of  the  road  according  to  their  agreement. 

On  the  part  of  the  crown  it  was  contended,  that  this  afforded  no  answer, 
that  the  defendants  were  in  the  same  situation  as  a  parish,  and  that  they 
could  not  discharge  themselves  without  shewing  that  a  liability,  and  the  con- 
sideration for  that  liability  existed  in  others,  and  the  case  of  Rex  v.  St.  GUes\ 
Cambridge  (a),  was  cited.  The  learned  judge,  being  of  opinion  that  the  lia- 
bility of  North  MeoU  had  not  been  shewn,  a  verdict  passed  for  the  crown. 

CresnceU  now  moved  for  a  rule  nUi  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  of  a  misdirection. — Here  there  were  materials  sufficient 
to  raise  the  inference,  that,  in  pursuance  of  the  agreement  of  1591,  there  had 
been  a  settlement  of  lands  in  North  MeoU,  for  the  purpose  of  keeping  this 
road  in  repair.  Such  a  settlement  might  have  been  made,  and  the  continued 
repairs  by  North  MeoU  cannot  be  explained  on  any  other  supposition.  The 
learned  judge  ought,  therefore,  to  have  told  the  jury  to  presume  that  such 
settlement  had  taken  place.  It  has  been  said,  that  an  act  of  parliament  may 
be  presumed,  if  circumstances  require  it.  Here,  circumstances  required  a 
liability  to  repair  in  North  MeoU,  ratione  tenurct,  to  be  presumed. — [^Pat' 
ieson,  J. — Rex  v.  Liverpool  {b)  was  cited  at  the  trial,  and  is  decisive  to  shew 
that  no  agreement  can  exonerate  a  parish  from  its  common  law  liability  to 
repair ;  and  Rex  v.  Hatfield  shews  that  a  parish  must  establish  a  dear  and 
certain  liability  in  others  in  order  to  establish  its  own  immunity.  The  lia- 
bility to  repair  ratume  tenura,  it  is  said,  must  exist  by  prescription.  This 
can  hardly  be  strict  law,  for  prescription  rests  entirely  on  a  presupposed 
grant,  which  may  have  been  actually  tnade  within  the  time  of  legal  memory ; 

(a)  «  Maule  &  Selw.  260.  (^)  3  Esft,  86. 
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Ki*fK*»  Bench,    Co/iiw,  1 1 7,  a,  (under  the  head  <' Tenure",)  and  Porter* s  ca8e(ii).      In  Sir 

^^^"•^^^         Edward  Coke's  first  report,  where  it  is  said,  "  That  if  lands  were  given  to 

Ihe^KiNQ      repair  ways,  bridges,  calceys,  or  such  like,  this  doth  bind  the  owners  of  those 

UbabitanUof  lands  to  do  those  repairs  in  perpetuity."     The  dedication  of  the  land  in 

i^ARBSBRicx,    Scaresbrick  is  a  sufficient  consideration  on  the  face  of  the  agreement  for  the 

reparation  by  North  Meols,     In  The  Mayor  of  Lyme  v.  Henley  (b)  it  was  held, 

that  a  grant  by  the  king  of  a  pier,  with  the  profits,  &c.,  was  a  good  consi* 

deration  for  the  repair  of  sea  walls.     All  that  is  necessary  here  is  to  make 

the  presumption  that  the  parties  followed  up  their  agreement  by  completing 

the  legal  machinery  therein  contemplated ;  a  presumption  warranted  by  the 

circumstance  of  the  repairs  having  been  constantly  done  by  North  MeoU  in 

conformity  with  that  agreement. 

Lord  Denman,  C.  J. — Whether  or  not  a  liability  to  repair  ratione  tenures 
must  be  immemorial,  we  are  not  now  called  on  to  determine.  But  it  is  quite 
clear  that  there  was  no  sort  of  evidence  offered  from  which  the  jury  could 
presume  that  all  this  legal  machinery,  contemplated  by  the  agreement,  had 
ever  been  in  existence.  No  trace  of  it  is  now  to  be  found,  and  I  think  that 
a  judge  would  ill  perform  his  duty  who  should  call  upon  a  jury  to  make  a 
presumption  so  entirely  unwarranted  by  the  facts. 

Coleridge,  J. — It  has  been  urged  that  the  jury  ought  to  have  been  told 
to  make  the  presumption  that  these  conveyances  had  taken  place.  In  this 
particular  case  there  certainly  were  no  circumstances  whatever  from  which 
any  such  presumption  could  be  made.  In  my  opinion  a  judge  ought  never 
to  direct  a  jury  to  presume  that  any  thing  has  taken  place,  unless  there  is 
good  ground  for  actually  believing  that  it  has.  When  acts  throughout  a  long 
course  of  time  have  been  constantly  done,  which  must  have  been  illegal 
unless  a  certain  state  of  circumstances  has  existed,  then  a  jury  may  properly 
be  advised  to  presume  the  existence  of  those  circumstances.  Bat  that  is  not 
at  all  the  case  here.  Every  thing  that  has  been  done  may  be  most  fully 
accounted  for  by  the  existence  of  the  personal  agreement ;  and  that  being  so, 
it  is  quite  idle  to  reject  these  rational  and  probable  means  of  accounting  for 
it,  in  order  to  assume  the  existence  of  this  complicated  machinery,  even  sup- 
posing that  it  would  effect  the  object  for  which  the  assumption  is  to  be  made. 

Patteson,  J.  concurred. 

Rule  refused  (c). 
(a)  1  Rep.  256.  (6)  3  Barn.  &  Adol.  77.  (c)  LittUdale,  J.  was  absent. 

The  King  v.  The  Justices  of  Derbyshiue. 

1  A  tht     nt     A  ^  appeal  against  an  order  for  the  removal  of  a  pauper  from  the  parish  of 
of  a  ground  of  Brodwcll  to  the  parish  of  Castletotij  was  lodged  at  the  Derbyshire  Mid- 

appeHl  MgHiust  an 

order  of  rerooval,  that  aince  the  alleged  settlament  Id  tlie  appellant  parish  the  pauper  has  gained  a  settle- 
njent  by  hiring  and  service  in  the  respondent  parish,  and  also  another  settlement  in  a  third  parish  by  hiring 
and  service,  is  not  sufficiently  explicit  under  the  new  Poor  Act,  (4  &  5  fV.  4,  c.  76,  s  81.) 

2,  Where  a  parish  liaa  two  overseers  and  one  churchwarden,  the  notice  of  appeal  may  be  signed  by  the 
•\rrseert  only  {h), 

(b)  Judgment  was  not  given  until  the  following  term. 
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tammer  Sessions,  18d6.    The  appellants  had  given  the  following  notice  and    King*i  Btneh. 
statement  of  their  grounds  of  appeal : — 


The  KiMO 

"  To  the  Overseers  of  the  Poor  of  the  township  of  Bradweil,  in  the  justice*  of 

"  county  of  Derby.  Dbrbysbirx* 

**  We,  the  undersigned  overseers  of  the  poor  of  the  township  of  Caatleton^ 
in  the  county  of  Derby ^  do  hereby  give  you  notice,  that  we  intend,  at  the  next 
General  Quarter  Sessions  of  the  Peace  to  be  holden  at  Derby ,  on  the  28th 
day  of  June  next,  in  and  for  the  county  of  Derby ^  to  try  an  appeal  against  an 
order,  &c.  &c. :  and  we  hereby  inform  you,  that  the  grounds  of  the  appeal 
against  the  said  order  are,  that  the  said  H,  S.  gained  a  settlement  in  the 
parish  or  township  of  Chapel-in-le- Frith,  in  the  said  county  of  Derby,  by 
hiring  and  service,  for  a  year  and  upwards,  subsequently  to  the  settlement 
alleged  to  have  been  obtained  by  her  in  the  said  township  of  Castleton^  and 
likewise  that  the  said  H.  S»  gained  a  settlement  in  the  township  of  Brad- 
wrU  aforesaid,  by  hiring  and  service,  for  a  year  and  upwards ;  and  also  by 
having  served  several  years  under  a  general  hiring  in  the  said  township  of 
BradweU,  after  the  time  when  it  is  alleged  she  obtained  a  settlement  in  the 
township  of  Coitleton  aforesaid.*'     Dated,  &c. 

The  appellant  parish  had  two  overseers  and  one  churchwarden ;  the  above 
notice  was  signed  by  the  overseers  only. 

At  the  trial  the  respondents  objected  to  the  appellants  entering  on  their 
case,  because  their  statement  of  the  grounds  of  appeal  was  not  sufficiently 
particular  under  the  8 1st  section  of  the  new  Poor  Act.  The  sessions  being 
of  opinion  that  the  statement  was  not  sufficient,  confirmed  the  order  of 
removal,  but  directed  the  clerk  of  the  peace  to  make  a  special  entry  that  the 
"  Court  confirmed  the  order  of  removal,  because  the  grounds  of  appeal  were 
not  sufficiently  stated  in  the  notice  of  the  ground  of  appeal.*'  A  rule  ntft 
having  been  obtained  for  a  mandamus  to  the  justices  to  enter  continuances 
and  hear  the  appeal, 

WkUeharst  shewed  cause. — The  question  is,  whether  the  notice  or  state* 
ment  of  the  grounds  of  appeal  in  this  case  was  sufficient  within  the  81st 
section  of  the  new  Poor  Act,  (4  &  5  WilL  4,  c.  76.)  There  are  two  objec- 
tions to  it ;  first,  it  was  signed  by  the  two  overseers  only,  and  not  by  the 
churchwardens. — [Coleridge^  J.— How  can  you  press  that  objection  now, 
when  it  was  not  taken  at  the  sessions?]— It  was  unnecessary  to  take  this 
objection,  because  the  respondents  succeeded  on  another  point ;  but  if  the 
mandamus  go,  the  objection  can  then  be  taken  at  the  sessions,  and  it  may 
therefore  be  convenient  to  have  the  opinion  of  the  Court  upon  it  at  once  in 
order  to  save  expense.  Secondly,  the  notice  does  not  give  a  sufficient 
statement  of  the  grounds  of  appeal.  The  pauper  was  removed  upon  a  set- 
tlement gained  in  the  appellant  parish  so  long  ago  as  the  year  1816,  and  the 
appellants  resist  the  order  of  removal,  on  the  ground  that,  since  this  settle- 
ment, two  other  settlements  have  been  gained  by  him  by  hiring  and  service ; 
but  they  do  not  give  the  date  of  either  of  the  two  subsequent  settlements,  or 
the  name  of  the  masters,  or  any  other  particulars.  Rex  v.  Cornwall  will  be 
relied  upon  by  the  other  side  {a).     The  statement  allowed  in  that  case  was 

{a)  I  Nev.  &  Per.  144;  5.C.  2  Har.  fit  Wol.  157. 
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Kimg't  Bench,    undoubtedly  very  general,  although  not  so  general  at  in  this  case,  for  there 

s^y^        was  a  denial  of  a  particular  fact  with  respect  to  the  pauper  himself  namely, 

The  KiMo      of  his  apprenticeship  ;  and,  with  respect  to  his  children,  although  there  was 

Jot^M  of     ^^^y  ^^  general  allegation  that  they  were  settled  in  the  respondent  parish, 

Dbrbyhuri.  yet  it  was  sufficiently  manifest  that  the  appellants  meant  to  raise  a  naked 
question  of  law  as  to  the  removeability  of  such  children,  which  were  the 
children  of  the  pauper's  wife  by  a  former  husband,  to  the  parish  of  the 
pauper.  Perhaps,  therefore,  the  conclusion  come  to  by  this  Court  in  that 
case  was  not  quite  necessary.  Rex  v.  Hoibeack  (a),  and  Rex  v.  Kelvedon  (6), 
are  not  applicable.  It  was  obviously  the  intention  of  the  new  Poor  Act 
that  litigant  parishes  should  come  to  the  sessions,  each  apprised  of  the  kind 
of  case  which  the  other  meant  to  set  up.  Rex  v.  Oxfordshire  (c),  and  Rex  v. 
Sheard  and  another  (d),  may  be  cited  in  illustration. — IPatteson^  J. — In  Rex 
▼•  Oxfordihire  no  ground  of  appeal  was  stated  at  alL] — It  is  cited,  for  the 
sake  of  the  observation  of  Abbott,  C.  J.,  that,  under  the  general  notice  there 
given,  the  appellants  might  have  made  either  of  two  objections  to  the  case  of 
the  respondents ;  whereas  under  this  notice  the  appellants  may  make  fifty 
objections.  In  Rex  v.  Sheard,  where  a  question  arose  upon  the  sufficiency 
of  a  notice  of  appeal  to  overseers'  accounts.  Barley,  J.  says,  **  Where  a  notice 
is  general,  and  leaves  it  uncertain  upon  which  of  several  grounds  of  objection 
an  item  is  questioned,  can  we  say  that  it  states  and  specifies  a  particular 
ground  ?*'  But  the  Court  has  no  power  to  direct  the  mandmmu  prayed  for, 
for  the  sessions  have  heard  the  appeal  and  confirmed  the  order. — [Pat- 
teiOHf  J. — ^That  can  hardly  be  so,  for  the  statute  says  that  it  diall  not  be 
lawful  for  the  appellants  to  be  heard,  unless  they  have  given  the  proper 
notice  and  statement] 


N,  R.  Clarke,  and  Willmore,  conird. — This  appeal  was  certainly  not  heard, 
for  it  was  dismissed  on  a  preliminary  objection,  and  no  evidence  was  ad- 
mitted.— [Palteson,  J. — How  is  the  order  of  sessions  to  be  got  rid  of?]—  In 
Rex  v.  Hertfordshire  (e),  this  Court  granted  a  mandamus  to  the  sessions  to 
hear  an  appeal  against  a  rate,  which,  on  the  ground  of  a  notice  being  de- 
fective, they  had  confirmed;  and  Rex  v.  Lindsey(f),  and  Rex  v.  Lanca- 
shire (g),  are  to  the  same  purpose.  With  respect  to  the  sufficiency  of  the 
statement,  Rex  v.  Cornwall  (A)  is  conclusive.  The  object  of  the  act  was  not 
that  the  appellants  should  particularise  with  minuteness  all  the  circumstances 
of  their  case,  and  so  incur  the  risk  of  miscarrying  by  some  fatal  variance,  as 
in  Rex  v.  Holbeach  (i),  but  merely  that  the  respondents  should  be  saved  the 
expense  of  bringing  witnesses  to  prove  their  primd  fade  case,  when  it  might 
not  be  intended  to  question  it ;  and  that  if  the  appellants  relied  upon  a  new 
case,  they  should  state  as  much  generally. 

Cur,  adv.  vult. 

LiTTLEDALE,  J.  in  the  following  term  {June  12),  delivered  the  judgment  of 
the  Court.     This  case  was  argued  in  Easter  term  last,  in  the  absence  of  my 


(a)  1  Nev.  &  Per.  137. 
(6)  1  Nev.&Per.  138. 
(c)  I  Barn.  &  Cress.  279. 
(c/)  2  Barn.  &  Cress.  856. 
(«)  4  Barn.  &  Ad.  561. 


(/)  6  Maule  &  Selw.  379. 
(g)  7  Barn.  &  Cress.  691. 
{h)  1  Nev.  &  Per.  144  ;   S.  C.  2  Har.  6c 
Woll.  157. 
(i)  1  Nev.  &  Per.  137. 
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Lord  DemnoHf  who  agrees,  however,  with  the  judgmoit  I  am  about  to  pro-    Atit^'f  Bmteh, 
nouQce.  v^v/^/ 

The  question  turned  upon  the  sufficiency  of  the  statement  of  the  grounds      '^^^  ^'"^ 
of  appeal  given  by  officers  of  the  township  of  Caitktonf  in  Dtrbjfskire,  against     jysUoei  of 
an  order  of  removal  from  the  township  of  Bradwell^  in  the  same  county.  The    Dsbbyshibb^ 
statement  alleged  as  the  ground  of  appeal,  that  the  pauper  had  acquired  a 
settlement  in  the  parish  of  Ckapel'in'le-Fritkfhy  hiring  and  service,  subsequent 
to  the  settlement  in  Castleton^  without  stating  the  time  when,  or  the  name  of 
the  master.     At  the  sessions  the  appellant  proposed  to  give  in  evidence  that 
the  pauper  was  hired  by  and  served  a  person  in  the  parish  of  CkapeUin'le' 
FriiA,  since  his  acquiring  a  settlement  in  the  appellant  parish ;  but  the  Court 
refused  to  hear  the  evidence,  considering  the  statement  insufficient  within  the 
81st  section  o£4  &  5  fV.4,  c.  76. 

That  section  requires  that  the  appellants  should  deliver  a  statement  in  writ- 
ing of  the  grounds  of  their  appeal,  and  provides,  that  on  the  hearing  they 
sludl  not  go  into  or  give  evidence  of  any  other  grounds.  In  this  eaae,  if  the 
statement  d^ivered  by  the  appellants  was  in  itself  sufficient,  they  were  en- 
titled to  give  the  evidence  they  tendered  at  the  sessions,  notwithstanding  the 
proviso  in  the  act,  for  it  was  not  evidence  of  any  other  ground  of  appeal ;  it 
was  to  support,  by  detailed  evidence,  that  ground  which  was  alleged  generally 
in  their  statement,  viz.  settlement  by  hiring  and  service  in  the  parish  or  town- 
ship o£  Chapel'in'U'Frith. 

In  Rex  V.  Holbeach  (a),  and  also  in  Rex  v.  Misterion  (6),  decided  in  the  pre- 
sent term,  we  held  that  the  sessions  ought  not  to  have  received  the  evidence 
tendered,  because  in  those  cases  the  statement  of  the  grounds  of  appeal  in  the 
one,  and  the  examination  of  the  pauper  in  the  other,  were  sufficient  in  them- 
selves in  respect  of  the  particularity  of  the  statement ;  but  the  evidence  ten- 
dered was  at  variance  with  those  statements,  and  when  received  proved 
another  ground  of  appeal  in  the  one,  and  removal  in  the  other.  Now,  it  is 
obvious  Uiat  this  statement  gives  no  real  information  to  the  respondent  parish. 
Without  being  informed  of  the  time  of  service,  or  the  name  of  the  master,  the 
respondents  would  in  vain  make  inquiries  in  any  populous  parish  as  to  the  fact 
of  the  pauper  having  been  hired  and  served  in  it ;  and  it  seems  far  more  con- 
venient to  require  greater  particularity  in  the  statement.  But  we  were  pressed 
with  the  authority  of  the  cases  of  Rex  v.  Justices  of  Cornwall  (c)  and  Rex  v. 
Kehedon  (d).  In  the  former,  the  expressions  used  by  the  Court  undoubtedly 
seem  to  sanction  generality  of  statement.  The  circumstances  were,  however, 
peculiar.  The  order  of  removal  related  to  a  man  and  his  wife,  and  her 
children  by  a  former  husband,  from  Penryn  to  Si.  Glauvius,  The  examina- 
tion of  the  pauper  and  his  wife,  a  copy  of  which  was  delivered  to  the  appel- 
lants under  the  79th  section  of  the  act,  shewed  that  the  man  was  settled  in 
St,  Glauvius,  that  the  father  of  the  children  was  settled  in  Penryn^  and  that 
they  had  acquired  no  settlement  of  their  own.  The  statement  of  the  grounds 
of  appeal  was  sufficient  as  to  the  man  ;  as  to  the  children,  it  allied  merely 
that  they  were  settled  in  Penryn — a  fact  which  appeared  upon  the  papers  of 
the  respondents  themselves,  and  which  was  not  in  dispwte  ;  but  it  raised  a 
point  of  law,  namely,  whether  the  children,  by  the  operation  of  the  57th  sec- 
tion of  the  act,  (which  makes  tlie  children  part  of  the  second  husband's 

(a)  1  Nev.  &  Per.  137.  (c)  1  Nev.  &  Per.  144. 

{b)  Not  yet  reported.  \d)  1  Nov.  &  Per.  138. 
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Kimg*i  Bench,   family,  for  the  purposes  of  the   act),  were  removeable  with  the  inan  to  his 

^•^^^^^        place  of  settlement.     The  sessions  refused  to  hear  evidence  that  the  father 

The  Kino       q£  ^g  children  was  settled  in  Penryn.    The  Court  held  that  they  were  wrong. 

Justices  of      Perhaps  the  proper  course  for  the  sessions  would  have  been,  to  have  taken 

DiBBY8HiB£.  thc  fact  of  the  father's  settlement  as  an  admitted  fact  by  both  parties,  and  to 
have  refused  evidence  either  for  or  against  it ;  but  they  were  certainly  wrong 
in  excluding  the  fact  from  their  consideration.  The  case  o£Rex  v.  Kdvedon  {a) 
turned  on  the  sufficiency  of  the  pauper's  examination,  to  shew  the  ground  of 
removal ;  as  to  which,  it  was  justly  observed  by  my  brother  Coleridge^  that 
the  language  of  the  act  is  different  in  the  79th  and  81st  sections,  and  that  the 
act  was  made  with  different  purposes  as  to  the  notices  to  be  given  by  each 
side.  Again,  in  that  case  the  information  was  given  to  the  parish  in  which 
the  pauper  was  alleged  to  be  settled,  and  they,  by  their  statement  of  the 
grounds  of  appeal,  shewed  that  they  fuUy  understood  the  examination,  and 
the  grounds  of  removal  contained  in  it. 

The  clauses  in  this  act,  respecting  the  grounds  of  removal  and  appeal,  are 
intended  to  compel  such  a  disclosure  by  both  parties,  as  will  enable  them  to 
go  to  the  sessions  fully  aware  of  the  questions  which  are  to  be  discussed : 
and  we  think  that  we  best  effectuate  such  intention  by  holding  that  the  state- 
ment must  not  be  in  general  terms,  but  must  condescend  to  particulars,  not 
to  the  extent  of  setting  out  the  evidence  by  which  facts  are  to  be  proved, 
but  so  as  to  give  the  opposite  party  reasonable  means  of  inquiry.  Another 
point  was  made  on  the  argument  as  to  the  persons  who  signed  the  notice  and 
statement.  This  point  was  not  made  at  the  sessions ;  but  if  it  had,  we  should 
hold  the  notice  and  statement  sufficient  in  that  respect,  according  to  the  rule 
which  we  laid  down,  a  few  days  since,  in  the  case  of  Rex  v.  Justice$  of  War^ 
wickshire(b). 

Rule  discharged. 


(a)  I  Nev.  &  Per.  138. 


(6)  Not  yet  reported. 


curates,  under 
certain  circuoi 


.  .,„„ .  West,  Clerk,  v.  Turner,  Clerk. 

April  2mh,  '  '  ' 

s.48,eDJbiM?hi     rjECLARATION  in  assumpsit  for  work  and  labour  as  a  curate,  and  on 
bishop  to  appoint  an  account  stated.     Plea,  as  to  the  second  count,  non  assumpsit^  on  which 

issue  was  joined.    To  the  first  count,  that  the  defendant  was  and  still  is  a  clerk 
suuces,  with  cer-    jj,  j^QJy  orders,  and  rector  of  Luckin^ton,  within  the  diocese  and  ecclesiastical 

tain  Stilxries.  ... 

Sect.  53  enacts,  jurisdiction  of  the  Bishop  of  Salisbury,  and  that  during  the  time  aforesaid  he 
that  such  salaries    jjgj^j  ^^^  occupicd  a  Certain  other   benefice  with  cure  of  souls,  within  the 

shall  be  specined  ,  * 

iu  the  licence  meaning  of  the  statute  57  Geo,  3,  c.  99,  and  during  the  time  aforesaid  did 

tha°luch'*iiceli"e  ^^^  ^"^^  rcsidc  in  the  said  rectory,  within  the  meaning  of  the  statute  ;  and 

shall  beeviaeuce  thereupon,  before  any  of  the  said  work,  &c.,  to  wit,  18th  October,  1830,  the 

courts  ^fUw'LTd  plaintiff  procured  from  the  Bishop  of  Salisbury,  and  the  bishop  did  then,  in 

equity,  and  that  pursuaucc  of  the  Said  statute,  and  in  conformity  with  the  provisions  thereof, 

in  case  of  any  dis- 
pute touching  the 
salary,  ice.  the  bbop  shal  summarily  determine  the  same. 

Sect.  74  enacts,  that  in  every  case  in  which  jurisdiction  is  given  to  the  bishop,  all  other  and  concurrent 
jurisdictions  shall  wholly  cease,  and  no  ottier  jurisdi^  tion  be  used. 

Ht/dt  1.  ri)at  the  courts  of  law  caiiunt  take  cognisance  of  any  dispute  respecting  the  salary,  in  an  action 
by  a  curate  so  appointed  a  rector,  for  arrears  of  salary. 

2.  That  a  plea  stating  his  appointment  under  the  act,  and  that  the  action  was  brought  to  recover  his 
salary,  touching  which  disputes  had  arisen,  was  properly  pleaded  in  bar  and  not  to  the  jurisdiction,  and 
that  the  nature  of  the  disputes  need  not  be  particulMrly  specified  in  Uic  plea. 
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jduly  give  and  grant  to  the  plaintiff,  licence  and  authority  to  perform  the  o£Sce    King't  Bench, 
of  stipendiary  curate  in  the  said  parish  of  Luckington,  in  reading  the  common        Wv^ 
prayers  and  performing  other  ecclesiastical  duties   helonging  to  the  said  Wbst 

office,  according  to  the  form  prescribed  in  the  book  of  Common  Prayer,  made  Turner. 
and  published  by  authority  of  parliament,  and  the  canons  and  constitutions 
in  that  behalf  lawfully  established  and  promulgated,  and  not  otherwise  or  in 
any  other  manner,  he  the  plaintiff  having  first,  before  the  bishop,  subscribed 
the  articles,  taken  the  oaths,  and  made  and  subscribed  the  declaration  in  that 
case  required :  and  the  bishop  did,  in  and  by  the  said  licence,  in  pursuance  of 
the  said  statute,  and  in  conformity  with  the  provisions  thereof,  duly  assign 
unto  the  plaintiff  the  yearly  stipend  of  80/.,  to  be  paid  quarterly,  for  serving 
the  said  cure,  together  with  the  surplice  fees^  and  the  use  of  the  rectory-house 
and  offices,  in  which  the  said  bishop  thereby  required  the  plaintiff  to  reside, 
&c.,  according  to  the  statute  in  such  case  made  and  provided :  and  the 
defendant  further  says,  that  the  said  work,  labour,  and  attendance,  in  the 
declaration  mentioned,  was  done  and  bestowed  by  the  plaintiff  for  and  at  the 
request  of  the  defendant^  as  in  the  declaration  mentioned,  under  and  by  virtue 
of  the  said  licence,  as  such  curate  as  therein  mentioned,  and  not  otherwise 
howsoever :  and  that  after  the  doing  and  bestowing  thereof,  as  in  the  decla- 
ration mentioned,  to  wit,  on  the  day  and  year  therein  mentioned,  divers  dif- 
ferences and  disputes  arose,  and  were  and  still  are  depending  between  the 
plaintiff  and  the  defendant,  touching  and  concerning  the  said  stipend  in  the 
said  licence  assigned,  and  the  payment  thereof  and  of  the  arrears  thereof,  in 
respect  of  the  said  work,  labour,  and  attendance :  and  that  the  said  action  of 
the  said  plaintiff,  so  far  as  in  tlie  introductory  part  of  the  plea  is  mentioned, 
is  brought  touching  and  concerning  the  said  stipend,  and  the  payment  thereof, 
and  of  the  arrears  thereof,  as  aforesaid,  and  to  recover  the  same  and  payment 
thereof,  and  of  the  arrears  thereof,  in  the  respects  aforesaid :  touching  which 
premises  the  said  disputes  and  differences  have  arisen  and  are  still  depending 
as  aforesaid,  within  the  meaning  of  the  same  statute,  contrary  to  the  tenor 
and  effect  of  the  statute  in  that  case  made  and  provided :  and  this  the  de- 
fendant is  ready  to  verify,  and  therefore,  and  by  reason  of  the  statute  in  that 
case  made  and  provided,  he  prays  judgment,  &c.  as  aforesaid.  To  this  plea 
there  was  a  special  demurrer,  assigning  the  following  causes : — 

1.  That  such  plea  is  in  effect  a  denial  of  the  jurisdiction  of  this  Court, 
although  it  professes  to  be  pleaded  in  bar  of  the  action. 

2.  That  the  jurisdiction  of  this  Court  cannot  be  ousted  except  by  express 
words,  which  the  statute  of  57  Geo.  3,  c.  99,  referred  to  in  the  plea,  does  not 
contain. 

3.  That  the  defendant,  by  his  said  second  plea,  admits  that  the  first 
promise  stated  in  the  declaration  was  made  by  him,  and  that  such  promise 
was  founded  upon  a  valuable  consideration  moving  from  the  plaintiff  at  the 
request  of  the  defendant,  and  that  the  said  second  plea  shews  no  cause  why 
the  defendant  should  be  excused  from  the  performance  of  such  promise,  but, 
on  the  contrary,  appears  to  be  directed  to  the  purpose  of  shewing  that  the 
services  stated  in  the  declaration  were  performed,  not  at  the  request  of  the 
defendant,  but  in  invitum,  and  that  no  promise  arose  or  was  made. 

4.  That  supposing  the  jurisdiction  to  have  been  exclusively  in  the  bishop, 
under  the  statute  of  57  Geo,  3,  c.  99,  yet  an  action  will  lie  in  a  Court  of 
common  law  upon  a  promise  founded  upon  a  valuable  consideration,  although 
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Mmanmgy  in  wipport  of  the  demomr. — ^Tbe  jarvdiction  of  &e  ConrtB  of 
Lanr  is  expressly  recognised  by  seec  53,  vbidi  provides,  diaC  tbe  lioence 
sbaDbe  evideneeof  the  aoMMBit  of  tbe  salary  in  sD  Courts  of  Law  and  Equity. 
It  mist  theiefiMre  be  presaned  that  die  ezdaave  jarisdiction  given  to  the 
bishop  by  sect.  74,  most  apply  to  matters  other  than  the  salary ;  or  if  it  ap- 
plies to  the  salary  at  all,  it  must  be  confined  to  questions  relatiTe  to  the 
origiiial  liability  ot  the  rector,  and  it  does  not  exclude  the  jurisdiction  of  this 


(«)  57  G.  3,  c.  99.  s.  48.  enacts,  tbit  in 
case  anj  spiritiiaJ  person  holding  a  benr6ce 
shall  not  reside  or  be  absent,  Ace.  withovt 
leaving  a  proper  curate,  &c.  or  ooroioating  a 
curate  to  the  bishop,  the  biskop  shall  be 
antbfiprized  to  appoint  a  proper  curate,  with 
such  salary  as  is  by  that  act  allowed,  to  serve 
the  church,  ^c. 

Sect.  53.  that  it  shall  be  lawfol  for  the 
bishop,  and  be  is  hereby  required,  subject  to 
the  several  provisions  and  restrictions  in  this 
act  contained,  to  appoint  to  every  curate  such 
salary  as  is  alknred  and  specified  in  this  act, 
and  every  licence  to  be  granted  to  a  stipen- 
diary  curate  under  this  act  shall  contain  and 
sMcify  tbe  anNMint  of  the  salary  allowed  by 
tne  bishop  to  tbe  curate,  and  such  licence,  or 
any  copy  of  tbe  registry  thereof,  signed  by  the 
re|;istrar  of  the  diocese  or  his  deputy,  shall  be 
evidence  of  the  amount  of  the  salary  so  ap- 
pointed to  any  curate  in  all  courts  of  law  or 
ei|uity  ;  and  in  case  any  difference  shall  arise 
between  any  rector  or  vicar  or  person  holding 
any  benefice  and  his  curate,  touching  such 
Mipend  or  allowance  or  the  payment  thereof. 


or  of  the  arrears  thereof,  the  bishop,  on  com- 
plaint to  him  made,  may  and  akall  summarily 
hear  and  determine  tbe  same,  and  in  case  of 
wilful  neglect  or  refusal  to  pay  such  stipend, 
salary,  or  allowance,  or  the  arrears  thereof,  he 
shall  be  and  is  hereby  empowered  to  proceed 
by  monition  and  sequestration  to  seaoester 
the  profits  of  the  benefice,  for  and  until  pay- 
ment of  such  stipend  or  allowance,  or  the 
arrears  thereof. 

Sect.  74,  that  in  every  case  in  which  juris- 
diction is  given  to  the  bishop  of  the  diocese, 
or  to  any  archbishop,  under  the  provisions  of 
this  act,  and  for  the  purposes  thereof,  and  the 
enforcing  the  due  execution  of  the  provisions 
thereof,  all  other  and  concurrent  jurisdiction 
in  respect  thereof  shall  wholly  cease,  and  no 
other  jurisdiction  in  relation  to  the  provisions 
of  this  act  shall  be  used,  exercised,  or  en- 
forced, save  and  except  such  jurisdiction  of 
the  bishop  and  archbishop  under  this  act,  any 
thing  in  any  act  or  acts  of  parliament,  or  law 
or  laws,  or  usage  or  custom  to  the  contrary 
notwithstanding. 
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Court  where  tbe  liability  is  founded  on  an  express  promise.  Another  material    Kmg't  Beueh, 
ground  of  demurrer  is,  that  there  is  no  statement  of  the  nature  of  the  dif-        v^n^^ 
ferences  and  disputes  which  have  arisen.     These  certainly  ought  to  have         Vftar 
been  set  out,  because  otherwise  it  is  impossible  for  the  Court  to  determine       Tuknes. 
whether  or  not  they  fall  within  the  act.     Besides,  the  plaintiff  had  a  right  to 
full  information  respecting  them.     He  might  then  have  traversed  their  exist- 
ence with  eflfect.  Had  he  taken  issue  on  the  plea,  as  it  now  stands,  he  might, 
after  disproving  the  existence  of  some  differences  set  up  at  the  trial,  have 
been  continuaUy  met  by  others,  till  at  last  the  defendant  might  have  brought 
forward  one  dispute  which,  from  the  mere  ground  of  having  had  no  previous 
notice,  the  plaintiff  might  have  been  unable  to  disprove. 

CcfwUng,  in  support  of  the  plea. — The  jurisdiction  of  this  Court  is  taken 
away. — [Lord  Dmrnan^  C.  J. — The  Court  think  with  you  on  that  point.] — 
Then  if  so,  that  may  be  pleaded  in  bar  to  the  action,  and  any  other  mode 
of  pleading  it  would  be  bad.  In  Parker  v.  Elding  (a)  it  was  held,  that 
where  by  statute  a  party  was  restrained  from  suing  for  a  debt  under  40«.  in 
a  superior  Court,  this  ground  of  defence  to  an  action  so  brought  might  be 
taken  in  evidence  under  the  general  issue.  The  plea  shews  matter  by  which 
the  plaintiff  is  for  ever  concluded  from  having  any  action  at  all  in  any  Court 
whatever,  and  is  therefore  properly  in  bar.  The  2nd  objection  has  already 
been  disposed  of  by  the  Court.  The  statement  in  the  drd  is  not  correct ; 
tlie  plea  expressly  states  the  work  to  have  been  done  "  at  the  defendant's 
request."  As  to  the  4th  objection,  perhaps  if  there  had  been  an  express 
promise,  the  objection  might  have  been  valid,  but  here  there  is  no  ground  fbr 
saying  that  there  was  such  express  promise ;  and  upon  these  pleadings  there 
would  have  been  no  necessity  to  prove  one.  With  respect  to  the  5th  objec- 
tion, the  plea  admits  the  facts  raising  the  implied  promise,  but  adds  others, 
shewing  that  such  implied  promise  did  not  arise.  Such  a  defence  must  be 
specially  pleaded,  and  cannot  be  given  in  evidence  under  the  general  issue ; 
Passenger  v.  Brooks  (a).  6th.  The  words  used  in  the  plea  are  those  of  the 
act  itself,  and  it  would  have  been  improper  to  set  out  the  particulars  of  the 
dispute,  fbr  the  very  policy  of  the  act  was  to  withdraw  such  matters  from 
public  notice,  and  confine  them  to  the  cognisance  of  the  bishop  only ;  and 
this  not  being  a  plea  in  abatement,  such  particularity  is  not  necessary.  7th, 
There  are  several  matters  which  the  plaintiff  might  have  traversed,  e,  g,  the 
residence  or  the  licence.  8th.  The  answer  to  the  fifth  objection  applies  also 
to  this  and  to  the  9th ;  and  the  plaintiff  might  also  have  replied  de  injurid. 

Manning  in  reply. — Parker  v.  Elding  is  merely  the  refusal  of  a  rule  nuf, 
it  was  not  there  urged  by  counsel  that  the  plea  should  have  been  to  the  juris- 
diction. The  question  was  only  whether  the  Court  would  take  notice  of  the 
statute. — [CoUridge^  J.  referred  to  the  case  of  Taylors.  Blair  {a)  cited  in 
Parker  v.  Elding.'] 

Lord  Denman,  C.  J. — The  objections  ultimately  pressed  upon  us  are  two. 
First,  that  the  nature  of  the  disputes  and  difibrences  is  not  apparent  upon 
the  pba ;  and  secondly,  that  the  matter  of  defence  should  have  been  pleaded 

(a)  1  Eftst,  352.  (c)  3  T.  R.  452. 

{h)  1  Biog.  New  Casw,  667 ;  S.  C.  1  Hodges,  123. 
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to  tbe  jarisdiction,  and  not  in  bar.  With  regard  to  th6  first,  I  have  no 
doubt  that  the  statement  is  sufficient  to  let  in  proof  of  the  nature  of  those 
WssT  disputes  and  differences,  and  I  do  not  see  why  an  inquiry  might  not  have 
been  gone  into  under  that  plea,  as  to  whether  the  salary  was  the  subject  of 
tbem  or  not.  The  ground  of  action  then  being  within  the  operation  of  the 
53d  clause,  there  is  no  doubt  that  by  the  74th  clause  the  jurisdiction  of  this 
Court  is  taken  away,  The  terms  used  are  decisive  to  shew  that  no  other  juris- 
diction than  that  of  the  bishop  shall  interfere,  and  that  he  shall  have  entire 
power  to  regulate  the  salary  paid,  under  all  circumstances.  It  is  then  urged 
that  the  plea  should  have  been  to  the  jurisdiction.  As  to  that,  it  is  enough 
to  say  that  this  plea  does  not  set  up  another  Court  in  exclusion  of  the  juris- 
diction of  this  Court.  It  states  in  effect  that  there  is  no  Court  in  which  a 
party,  circumstanced  as  the  plaintiff*  is,  can  recover  at  all.  It  amounts  to  a 
total  denial  of  all  power  in  the  plaintiff*  to  proceed  in  the  case,  the  act  having 
established  a  diff*erent  mode  for  the  adjustment  of  his  claim.  Lord  Kenyan 
seems  to  have  acted  upon  the  same  view  when  pronouncing  his  decision 
in  the  case  of  Parker  v.  Elding  (a),  every  word  of  which  is  applicable  upon 
the  present  occasion,  and  we  could  not,  without  overruling  it  entirely,  decide 
in  favour  of  the  plaintiff*.  In  Parker  v.  Elding  the  evidence  was  admitted 
under  the  general  issue.  The  present  plea  was  pleaded  after  the  existence 
of  the  New  Rules,  and  the  facts  pleaded  shew  that  another  complete 
remedy  has  been  given,  and  that  our  jurisdiction  is  expressly  taken  away.  I 
think  therefore  the  plea  is  good. 

Patteson,  J. — The  questions  are,  whether  the  jurisdiction  of  the  Court  is 
ousted  by  the  74th  clause  of  the  act  of  parliament,  whether  the  plea  in  bar 
is  good,  and  whether  there  is  a  sufficient  allegation  to  shew  that  the  salary  is 
the  matter  in  dispute.  Now  the  74th  section  of  the  act  says,  that  wherever 
power  is  given  to  the  bishop,  all  other  and  concurrent  jurisdiction  in  respect 
thereof  shall  cease.  The  words  are  very  general,  and  it  seems  to  me,  sup- 
posing it  to  be  shewn  by  the  pleading  that  the  subject-matter  of  this  action 
is  within  the  jurisdiction  of  the  bishop,  it  is  quite  clear  that  the  jurisdiction 
of  this  Court  is  taken  away.  But  it  is  then  said,  that  the  defence  should 
have  been  pleaded  to  the  jurisdiction.  Now  this  is  a  transitory  action,  and  it  is 
laid  down  in  Tid(fs  Practice  (a),  that  in  a  transitory  action  the  defendant  can- 
not plead  to  the  jurisdiction  of  the  Court,  unless  the  plaintiff*  by  his  declara- 
tion shew  that  the  cause  of  action  occurred  within  some  other  jurisdiction; 
and  even  then  it  must  be  averred  in  the  plea  that  the  defendant  dwells  in  that 
other  jurisdiction,  or  has  goods  to  which  a  judgment  can  attach.  Whether 
that  proposition  is  laid  down  too  generally,  I  do  not  stop  to  inquire.  But  it  is 
further  laid  down  with  respect  to  conusance,  that  of  the  three  sorts  in  exist- 
ence, the  last  only,  "  a  conusance  of  pleas  with  exclusive  words,'*  can  be 
pleaded.  That  is,  where  the  king  grants  to  a  city  that  the  inhabitants  shall 
be  sued  there  and  not  elsewhere.  That  plea  therefore  involves  the  existence 
of  a  jurisdiction  elsewhere.  But  this  case  is  one  where  no  other  jurisdiction 
could  be  shewn,  since,  as  my  lord  has  already  observed,  the  74th  section  of 
this  act  in  effect  says,  that  no  action  shall  be  brought  any  where.  There 
could  not  therefore  be  any  plea  in  abatement  to  the  jurisdiction  of  this  Court. 
Upon  the  question  itself  of  jurisdiction,  I  confess  at  first  I  thought  otherwise,  by 

(a)  3  T.  R.  452,  1  East,  352.  (h)  p.  631,  9th  cd. 
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reason  of  the  words  used  in  the  53d  section,  that  *'  the  bishop's  licence  should    King's  Bench, 
be  evidence  of  the  amount  of  the  salary  so  appointed  in  all  Courts  of  Law  and        W^/^ 
Equity."    Which  seem  to  imply  that  the  amount  of  salary  might  somehow  or  West 

other  come  in  question  before  a  Court  of  Law.  That  may  possibly  be  so.  ,p  .^^^'^ 
But  still  there  is  not  sufficient  to  take  away  the  effect  of  the  74th  section,  if 
the  facts  disclosed  upon  this  plea  expressly  point  out  the  jurisdiction  of  the 
bishop  to  have  existed  as  to  the  subject-matter.  Now  the  plea  first  of  all 
states  the  non>residence.  That  averment  is  with  a  view  to  shew  that  under 
such  circumstances  the  bishop  is  the  proper  person  to  grant  a  licence  and  a 
stipend,  and  in  that  licence  to  state  what  the  stipend  is  to  be.  It  was  necessary 
to  shew  upon  the  face  of  this  plea  something  that  authorised  the  bishop  to 
appoint  the  stipend,  and  that  something  is  the  non -residence  of  the  defendant. 
The  plea  goes  on  to  say,  that  the  bishop  gave  a  licence  and  appointed  a 
stipend,  and  that  there  are  disputes  "  touching  such  stipend,  &c. ;"  the  very 
words  of  the  53d  section,  which  enacts,  that  the  bishop,  where  there  any 
disputes,  shall  hear  and  determine  the  same  in  a  summary  manner  ;  and 
further,  in  case  of  wilful  neglect,  &c.  empowers  him  lo  enforce  the  pay- 
ment by  monition  and  sequestration  of  the  profits  of  the  living.  From  tliis  it  is 
plain  that  the  bishop  has  jurisdiction  given  him  where  there  arc  any  disputes 
touching  the  stipend.  This  plea  says  that  there  were  such  disputes ;  and 
says  further,  that  the  action  is  brought  touching  and  concerning  the  said 
stipend,  and  to  recover  the  same  and  the  payment  of  the  arrears  thereof, 
touching  which  payment  these  disputes  have  arisen.  Thus  there  is  the  most 
pointed  averment  in  the  plea  that  there  are  disputes,  and  that  this  action  is 
brought  in  respect  of  the  failure  to  pay  the  stipend.  Nothing  can  more 
clearly  shew  that  this  case  is,  according  to  this  section,  within  the  jurisdiction 
of  the  bishop.  But  then  it  has  been  urged,  that  the  plea  should  point  out 
the  express  disputes.  But  let  us  see  what  would  be  the  effect  of  that.  They 
might  be  traversed,  and  if  so,  that  would  be  giving  to  another  tribunal  than 
that  of  the  bishop,  namely,  to  the  tribunal  of  a  jury,  the  decision  respecting 
the  circumstances  and  the  existence  of  the  facts  upon  which  the  disputes 
arose ;  that  is  to  say,  there  would  then  ensue  the  very  thing  which  the  act 
intended  to  avoid.  However  it  is  sufficient  to  say,  that  the  plea  does  state 
a  certain  fact  of  which  the  bishop  is  properly  cognisant,  and  that  this  action 
is  brought  respecting  it.  The  plea  is  therefore  good,  and  this  action  cannot 
be  maintained. 

Coleridge,  J. — I  quite  agree  with  the  rest  of  the  Court.  With  regard  to 
the  objection,  that  the  plea  ought  to  have  been  to  the  jurisdiction  and  not  in 
bar,  I  had  some  doubts ;  but  I  do  not  think  our  decision  in  this  case  will  in  the 
least  trench  upon  the  established  doctrine  relating  to  pleas  to  the  jurisdic- 
tion. A  plea  of  that  kind  must  shew  some  other  Court  in  which  the  matter 
can  be  tried.  By  the  statute,  disputes  of  this  nature  are  referred  to  the 
bishop  in  the  character  of  an  arbitrator.  He,  and  he  only,  is  to  determine 
respecting  them,  and  they  are  wholly  withdrawn  from  the  consideration  of 
all  other  courts  whatever.  Therefore,  the  short  answer  to  Mr.  Manning's 
argument  is,  that  this  is  not  a  plea  to  the  jurisdiction,  but  is  a  plea  in  bar ; 
and  the  action  is  shown  to  be  for  a  matter  concerning  which  the  act  says  no 
action  whatever  shall  be  brought. 

Manning  applied  for  leave  lo  amend,  which  was  refused. 

Judgment  for  defendant. 

VOL.  III.  s 
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King*s  B^nch, 


Ford  v.  Leche. 

May  3d. 

Apiiiintiffwrote  /^ASE  against  the  defendant  as  Sheriff  of  Cheshire,     First  count,  for  per- 

lettcrtoThe'un.  iTiitting  OHC  Dickcnsott  to   cscape ;    second,   for  wilfully  neglecting  to 

dcr-sheriff:—  exccute  a  Writ  against  the  same  party.    Plea,  the  general  issue.    There  were 

it  Mytii/v,  other  pleas  which  were  not  material.     At  the  trial  before  Lord  Abinger,  C.  B. 

DUkmuom.  ^t  the  Lwcrpool  Summer  Assizes,  183o,  it  was  proved  that  the  following 

'  I  inclose  joti  letter  from  the  plaintiff  was  sent  by  post  and  duly  received  by  the  under- 

'^'^n?''.'*"K'r*!.  sheriff:-^ 

shall  feel  obliged 
bj  your  grsnting 

wurams  thereon,  «  26  PaU  Mall,  8th  Jwte,  1832. 

directed  to  Mr.  ^g  «• 

£«l«aMfi  and  Mr.  °*'^»  __       ,.        _.  , 

jtfM.  I  shall  "  MyHlfy.  Dtckenion. 

write  to  Mr.  Bsie^  M  ^idridge  V.  Same. 

mmm  in  a  day  or  e 

two.** 

jXfkttuom  was  '<  I  iuclosc  you  writs  herein,  and  shall  feel  obliged  by  your  granting  war- 
r«rted^*jS-  at  ^^^^  thcreon,  directed  to  Mr,  Bateman  and  Mr.  Mee.  I  shall  write  to 
tiie  suit  of  ano-      Mr.  Bateman  in  a  day  or  two. 

ther  person,  and  »,  j  « 

on  giTing  a  ball-  *  *"*»  "^^•> 

bond  was  dis-  "  Gcorgc  Somuel  Ford.*' 

charged,  no  far* 
ther  advice 

having  been  re-         Incloscd  was  an  alias  testatum  capias.    It  did  not  appear  that  Bateman  was 

ceived  from  Uie  ,  ^/v  i      »->•   *  i  i        a*^ 

piaiutiflT.  written  to.     August  20tl),  Dickenson  was  arrested  by  Mee  on  a  writ  issued 

.u^'i^\  **i  JJ**'    June  5th,  in  an  action  at  the  suit  of  one  Raniiie :  as  to  which  action  he  entered 

the  plaintiff  by  . 

his  letter  had  ap.  into  a  bail-bond,  and  was  then  discharged  by  Mee,  who  was  not  aware  of  the 

Sflbu^si^ciai**  existence  of  any  other  writ  against  him.      Upon  these  facts  the  learned 

bailiffs.  judge  nonsuited  the  plaintiff,  on  the  ground  that  the  sheriff  was  exonerated 

though  ou  the  fr<>"^  *^^  liability  in  consequence  of  the  plaintiffs  having  nominated  the 

arrest  in  the  partics  to  whom  thc  warrant  was  to  be  directed. 

soner  wL  ai!o^"        B'  Alexander,  in  Michaelmas  term,  obtained  a  rule  calling  on  the  defendant 

constructively  in  jq  si^gyy  causc  why  thc  uonsult  shouUl  not  be  set  aside  and  a  new  trial  had. 

custody  at  the 
suit  of  the  plain. 

tiff,  yet  Uie  sheriff      Cresswcll,  WiMman,  and  Tomlinson,  now  shewed  cause. — The  sheriff  in 

was  not  liable  for         ^  ,  o  '   ,  , 

an  escape,  as  the  tliis  casc  is  uot  responsible,  in  consequence  of  the  party  having  chosen  his 
©rthe  officer  to  ^^"  bailiff.  Many  cases  have  decided  tliat  principle  ;  De  Moranda  v. 
thepUintiffstiir  Dunkin  (u),  Hamilton  v.  Dalzicl{h)\  and  with  good  reason,  because  other- 
wise a  party  might  appoint  a  special  bailiff  for  the  express  purpose  of  col- 
luding with  him  in  the  escape  of  the  prisoner,  and  afterwards  recover  from 
the  sheriff.  In  Taylor  v.  Richardson  (c),  the  facts  were  different  from  the 
present  case ;  there  the  defendant,  at  tlie  time  of  his  discharge,  had  been 
delivered  over  to  the  sheriff.  Here  the  officer  who  apprehended  Dickenson 
was  the  agent  of  the  plaintifl'up  to  the  lime  of  the  escape.  If  Mee  had 
handed  over  Dickenson  to  the  slieriff,  his  agency  would  have  terminated,  and 
thc  responsibility  of  the  sheriff  would  have  begun.  The  case  would  then 
have  fallen  within  the  principle  of  Taylor  v.  Richardson  (c).  If  Afee  had 
been  in  possession  of  a  warrant,  granted  in  pursuance  of  the  plaintiff  *$  direc- 
tion, it  is  quite  clear  that  the  sheriff  would  not  have  been  liable.  If  then  he 
be  held  liable  in  the  present  case,  it  must  be  contended  that  the  sheriff  is  in 

(a)  4  T.  R.  119.  (h)  2  W.  Black.  952.  (c)  8  T.  R,  505. 
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a  worse  condition  when  the  arrest  is  only  constructive  tlian  when  it  is  actual.  King's  Bench, 
Neither  can  any  negligence  be  attributable  to  the  sheriff  in  not  issuing  his        v^n^^ 
warrant,  because,  by  the  terms  of  the  letter  of  the  plaintiff,  it  plainly  appears  ^^rd 

that  he  contemplated  some  further  instructions  which  he  neglected  to  com-        Lkchb 
municate.     In  Benton  ▼.  Sutton  (a),  the  officer  who  permitted  the  escape  was 
not  appointed  by  the  party. 

R.  Alexander  and  /.  Bayley,  contrd, — The  principle  ofFrost^s  case  (b)  applies, 
the  party  having  been  taken  under  Ronnie's  writ,  when  the  writ  from  the 
plaintiff  was  lying  in  the  sheriff's  office.  The  principle  of  Jackson  v.  Hum' 
frey  (c),  and  of  the  other  cases^  is  not  affected  by  the  distinctions  attempted 
to  be  drawn.  Lord  Kenyon,  in  Taylor  v.  Richardson  (d),  which  is  an  express 
authority  for  the  plaintiff,  says  that  the  sheriff  should  not  have  discharged 
the  party  without  inquiring  whether  there  were  not  any  other  detainers 
against  him.  The  observations  of  Eyrcj  C,  J.  in  Benton  v.  Sutton  (a)  are  to  the 
same  effect.  In  De  Moranda  v.  Dunkin{e),  the  application  was  not  to  (he  under- 
sheriff,  but  to  the  sheriff  himself,  which  was  one  of  the  grounds  o{  Buller,  J.*s 
judgment.  So  in  Hamilton  v.  Dalziel  (/),  it  was  sent  to  a  person  who  was  not 
the  acting  under-sheriff. — [Patteson,  J. — In  Porter  v.  Viner  (g)  it  was  held, 
that  giving  instructions  to  a  particular  bailiff  discharged  the  sheriff.] — Pal' 
lister  V.  Pallister  {h)  is  to  the  same  effect ;  but  in  those  cases  the  party  inter- 
fered after  the  writ  was  sent  to  the  sheriff's  office.  In  Balson  v.  Meggatt  (t), 
the  terms  used  in  the  letter  were  not  so  strong  as  in  this  case.  Even  if  it 
be  held  that  the  intimation  that  the  plaintiff  would  write  to  Bateman,  must 
mean  that  Bateman  was  not  to  act  without  further  instructions^  still  nothing 
of  that  kind  can  apply  to  Mce, 

Lord  Dekman,  C.  J. — Tlie  first  question  is,  whether  the  plaintiff  did,  in 
point  of  fact,  appoint  his  own  bailiff,  and  I  do  not  think  that  there  can  be  the 
slightest  doubt  that  he  did.  In  his  letter  he  desires  the  under-sheriff  to 
direct  warrants  to  two  persons  of  the  names  of  Mee  and  Bateman^  and  then 
adds,  "  I  shall  write  to  Bateman  in  a  day  or  two."  It  requires  a  great  deal  of 
ingenuity  to  attach  any  other  meaning  to  that  letter  than  this : — "  You,  the 
sheriff,  are  to  be  my  agent,  to  direct  warrants  upon  these  writs  to  two  officers 
whom  I  appoint,  and  to  which  officers  1  mean  to  give  directions  in  a  certain 
time.'*  By  these  instructions  I  think  the  authority  of  the  sheriff  was  super- 
seded, and  that  Mee  and  Bateman  were  selected  for  the  purpose  of  executing 
the  writs  on  the  part  of  the  plaintiff,  and  not  of  the  sheriff.  The  plaintiff's 
writ  issued  on  the  8th  of  June:  on  the  5th  of  June  a  writ  had  issued 
against  the  same  debtor,  at  the  suit  of  Rannie,  another  creditor.  On  that 
writ  the  debtor  was  arrested,  and  was  in  custody  in  some  sense  at  the  suit  of 
the  plaintiff  in  his  action,  as  well  as  at  the  suit  of  Rannie,  But  the  question 
is,  whether  upon  this  arrest  he  was  so  far  in  the  custody  of  the  sheriff,  witli 
regard  to  the  writ  issued  by  the  plaintiff,  that  the  plaintiff  may  charge  the 
sheriff  with  an  escape.  The  escape  takes  place  on  the  occasion  of  a  bail- 
bond  being  given  in  the  other  action,  and  the  defendant  is  let  out  of  custody 

(a)  1  Boi.  &  Pal.  24.  (/)  2  W.  Black.  952. 

h)  5  Co.  Rep.  89.  h)  1  Chit.  613  n. 

'O  Salk.  274.  (fc)  1  Chit.  614  n. 

*d)  8  T.  R.  505,  (i)  1  Hor.  &  Wol.  659',  S.CA  Dowl.  P. 

;*)  4  T.  R.  119.  C.  667. 
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i  Bench,  before  the  plaintiff  has  made  any  communication  to  Ifcr  wmi  EMfwrnw  I 
think,  therefore,  that  the  escape  having  been  from  an  oUccr  ■lywnflrd  by 
^^^^  the  plaintifF,  the  shcrifT  is  relieved  from  all  respoosibilitT.  This  pmciple 
I^fi^K.  has  been  recognised  in  so  many  cases  that  it  would  be  idle  to  takargt  ^oo  it 
now.  It  was  fully  discussed  by  Mr.  Justice  BuUer  in  the  cue  whicli  fass  been 
alluded  to,  and  there  is  also  the  case  of  Porter  v.  Vimcr  (a),  wbere  die  same 
principle  is  fully  recognised.  Tiie  case  before  my  brother  CoUridgc  seems 
distinguishable.  The  mere  loose  expression  of  a  wish  to  hare  a  particiilar 
ofRcer  appointed,  is  not  to  be  considered  in  the  light  of  an  appobitiiieiit  of 
an  officer,  so  as  to  supersede  tlic  authority  of  the  sheriff.  But  here  the 
party  acts  in  such  a  way  as  to  take  from  the  sheriff  all  power  exoepc  to  issue 
the  warrants  in  the  manner  required. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  I  have  no  doubt  that  Met 
and  Bateman  must  be  considered  as  bailiffs  specially  appointed  by  the  plain- 
tiff. The  effect  of  the  letter  was,  that  the  under-sheriff  was  not  bomid  to 
send  warrants  at  all  to  these  persons  until  he  received  further  instmctions 
from  the  plaintiff.  His  duty  was  therefore  suspended  for  a  time.  After- 
wards, Dickinson  was  arrested  at  the  suit  of  Rannie,  and  gave  a  bail-bond. 
Now  I  have  no  doubt  whatever  that  the  moment  he  was  arrested  at  the  suit 
of  Rannie,  he  would  have  been,  under  ordinary  circumstances,  arrested  in 
law  at  the  suit  of  the  present  plaintiff,  and  so  become  in  custody  of  the 
sheriff  in  that  suit  also.  It  may  then  be  said  that  it  was  the  duty  of  the  sheriff  to 
place  him  in  his  actual  custody,  and  that,  not  having  done  so,  he  is  answerable 
for  the  escape.  However,  I  think  he  is  not ;  for  although  this  is  an  escape, 
it  cannot  be  considered,  in  point  of  law,  an  escape  for  which  the  sheriff  is 
answerable.  The  warrants  were  to  be  granted  to  two  persons  named  in  the 
plaintiff's  own  letter,  and  after  that,  what  had  the  sheriff  to  do?  The  plain- 
tiff having  taken  the  matter  out  of  his  hands,  it  was  not  part  of  his  duty  to 
give  notice  to  the  two  olHcers  selected  of  this  arrest,  or  in  any  way  to  inter- 
fere. The  letter,  taken  altoj^etlier,  seems  to  me  to  amount  to  a  total  sus- 
pension of  the  aiitliority  of  the  under-sheriff,  and  the  effect  of  that  is  to 
exempt  the  sheriff  from  liability. 

Patteson,  J. — I  am  of  the  same  opinion.  Our  decision  in  this  case  will 
not  throw  any  doubt  whatever  upon  the  law  with  respect  to  the  general  duty 
or  liability  of  sheriHs.  I  take  it  to  be  quite  clear,  that  if  a  man  is  in  the 
custody  of  (he  sheriff,  and  afterwards  another  writ  is  lodged  with  the  sheriff 
against  that  same  person,  the  mere  lodging  of  the  second  writ  places  him  in 
the  custody  of  the  sheriff  as  to  the  second  action,  for  the  plain  reason  given 
in  Frost's  case,  that  though  he  cannot  take  the  man,  which  would  otherwise 
be  his  duty,  because  he  is  in  his  custody,  still  he  must  discharge  the  other 
part  of  his  duty,  which  is,  to  safely  keep  him.  It  is  also  clear,  that  if  the 
sheriff  has  a  writ  sent  to  him,  and  he  issues  a  warrant  upon  that  writ  to  his 
officer,  and  afterwards,  before  the  defendant  is  arrested  upon  that  warrant, 
other  writs  come  into  the  sheriff's  office,  then  the  sheriff  is  bound  to  arrest 
upon  those  writs,  just  as  much  as  upon  the  writ  upon  which  he  has  already 
granted  a  warrant ;  and  if  the  officer  does  arrest  under  that  warrant,  the 
moment  he  has  the  man  in  custody  upon  the  one  writ,  he  becomes  in  the 
custody  of  the  sheriff  upon  all  the  writs  in  his  office.     And,  why  ?     Because 

(a)  1  Chit.  613,  n. 
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it  is  the  duty  of  the  sheriff  to  arrest  upon  all  the  writs,  and  to  give  warrants    King't  Bench. 
upon  all,  and  to  inform  his  officers  that  all  those  writs  have  been  lodged  in        v^^>r^ 
his  office.     That  principle  is  not,  however,  affected  by  our  decision  in  this  ^^'^^ 

case,  because  we  now  decide  upon  the  ground  that  the  plaintiff  has  appointed  Lecub. 
special  bailiffs  by  his  letter,  which  not  only  requests  a  particular  person  to  be 
appointed  to  execute  this  writ,  but  it  goes  on  to  say,  "  I  will  communicate 
with  Batemanin  the  course  of  a  day  or  two  ;**  thus  taking  the  matter  entirely 
out  of  the  sheriff's  hands.  It  is  saying  in  effect,  **  You  are  not  the  person 
to  communicate  with  the  bailiff.  I  will  communicate  with  him,  and  I  appoint 
him  to  execute  the  writ  upon  the  present  occasion."  The  case  decided  by 
my  brother  Coleridge  went  upon  the  ground,  that  the  mere  suggestion  of  a 
party  that  he  wished  a  particular  officer  to  be  appointed,  is  not  the  appoint- 
ment of  a  special  bailiff.  To  that  I  agree,  and  the  question  whether  special 
bailiffs  have  been  appointed  in  a  particular  case,  is  perhaps  matter  of  evidence 
rather  than  of  law.  Now  assuming  that  special  bailiffs  were  appointed,  how 
does  this  case  stand  ?  It  happens  that  one  of  the  persons  appointed  is  the 
same  man  who  held  the  other  warrant;  but  that  circumstance  makes  no  dif- 
ference in  principle.  If  that  circumstance  had  not  existed,  the  sheriff  would 
have  been  prevented  from  sending  the  warrant  in  this  particular  action  to  the 
person  who  had  the  warrant  in  the  other.  There  is  no  pretence  for  saying, 
that  if  an  officer  has  a  warrant  in  one  action  against  a  party,  the  mere  cir- 
cumstance of  other  writs  being  in  the  sheriff's  office  against  the  same  party 
will  authorize  that  officer  to  keep  him  on  those  writs,  without  having  war- 
rants upon  them  also.  He  might  perhaps  keep  the  party  for  a  reasonable 
time  to  inquire  whether  there  were  other  writs  against  him  ;  but  it  is  quite 
clear  that  he  could  not  do  so  permanently  without  the  authority  of  a  warrant 
from  the  sheriff;  and  that  the  sheriff  is  prevented  from  giving  that  by  the 
appointment  of  a  special  bailiff.  The  general  rule  then  applies,  that  when  a 
person  appoints  his  own  bailiffs,  the  sheriff  is  discharged  from  all  respon- 
sibility. It  is  perfectly  true,  that  if  a  special  bailiff  arrest  a  party,  and 
deliver  him  over  to  the  custody  of  the  sheriff,  then  the  special  authority 
ceases,  and  the  sheriff  becomes  liable.  But  in  this  case  the  party  never  was 
in  the  custody  of  the  sheriff,  and  the  plaintiff  has  precluded  himself,  by  his 
own  letter,  from  making  the  sheriff  responsible. 

Coleridge,  J. — I  am  of  the  same  opinion.  With  regard  to  the  first  point, 
whether  Bateman  became  the  special  bailiff  of  the  plaintiff,  I  think  that  he 
did.  I  should  not  add  more,  if  reference  had  not  been  made  to  the  case  of 
BaUon  v.  Mcggatt  {a).  Whether  that  case  is  right  or  wrong,  it  seems  to  me 
distinguishable  from  the  present,  and  in  my  decision  I  had  no  intention  of 
going  further  than  the  circumstances  of  that  case  required.  It  is  well  known, 
that  where  a  number  of  writs  come  from  a  particular  attorney's  office,  there 
is  generally  an  understanding  between  him  and  the  under-sheriff,  that  the 
writs  shall  be  executed  by  particular  bailiffs,  in  whom  the  attorney  has  con- 
fidence, and  with  whom  he  has  made  an  arrangement ;  but  the  attorney 
never  intends  by  so  doing  to  relieve  the  sheriff  from  the  responsibility  of 
employing  his  own  officers.  Now  in  this  case,  it  seems  to  me,  looking  at 
the  plaintiff's  letter,  and  seeing  what  light  the  evidence  in  the  case  throws 
upon  it,  that  there  is  no  doubt  Bateman  and  Mee  were  appointed  tlie  special 
bailiffs  of  the  plaintiff.     I  take  the  rule  of  law  to  be  quite  clear,  that  so  long 

(a)  1  Har.  &  Wol.  659  j  4  Dowl.  P.  C.  557. 
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as  the  agency  of  the  special  hailiff  continues,  the  sheriff  is  not  liable.  The 
question  therefore  is  here,  whether,  at  the  time  of  the  alleged  escape,  the 
agency  of  Baieman  to  the  plaintiff  had  ceased.  I  certainly  think  that  it  had 
not.  It  has  been  urged,  that  when  Dickenson  was  arrested,  be  was  actually 
as  much  in  custody  of  the  sheriff  as  if  he  had  been  arrested  and  delivered 
into  the  custody  of  the  sheriff  at  the  suit  of  Ford;  and,  therefore,  that  there 
was  an  end  of  the  agency  of  Baieman  towards  For(L  No  doubt,  in  certain 
circumstances  of  actual  arrest  and  delivery  into  the  custody  of  the  sheriff,  or 
arrest  by  a  general  bailiff,  the  arrest  in  one  suit  is  an  arrest  in  all  suits  in 
which  writs  have  been  led  in  the  sheriff's  office.  That  is  a  point  established 
by  a  great  many  cases ;  but  the  question  is,  whether  tliat  rule  applies  to  this 
particular  case.  Now,  in  order  to  try  that,  I  do  not  know  whether  there 
can  be  a  fairer  criterion  than  that  put  by  Mr.  Cressuellt  that  supposing  Bate- 
man  had  actually  arrested  the  man,  would  the  agency  of  Baieman  have  ceased  ? 
It  cannot  surely  be  said  that  a  constructive  arrest  can  carry  the  case  further 
than  an  actual  arrest  would.  I  think  the  agency  in  the  case  supposed  would 
not  have  ceased  ;  and  if  not,  certainly  it  cannot  have  ceased  in  the  present 
case.  Supfiose  another  case,  that  a  plaintiff^  in  an  action  of  importance,  had 
confidence  in  a  particular  bailiff,  and  requested  that  he  might  be  employed ; 
that  a  writ  came  to  the  sheriff  against  the  same  defendant  for  a  small  sum  of 
money,  and  the  warrant  was  issued  by  the  sheriff  to  a  particular  bailiff  other 
than  the  one  in  whom  the  plaintiff  had  confidence,  according  to  the  doctrine 
laid  down,  the  man  in  whom  he  had  not  confidence  would  be  the  person 
on  whom  he  must  rely  for  the  execution  of  the  writ. 

Rule  discharged. 


MiNTEH  V.  Mower. 


Tiiu^f.fMfHii       /^lASh  for  in fr increment  of  a  patent.     Ihe  iliird  plea,  upon  which  alone 

any  ([nestion  arose,  was,  tliat  the  spccihcation  did  not  particularly  describe 
or  aseertain  tlie  nature  of  the  invention  or  improvement,  or  in  what  manner 
the  same  was  to  be  efleeted. 

At  the  trial  before  Lord  Daimaiij  C.  J.  at  the  London  Sittings  after  TriiiUj/ 
term,  Ib.'J.O,  it  appeared    that   the  patent,   dated  9th   November,   1831,  was 
taken  out  **  for   an  improvement  in   the  construction,  making,  or   manu- 
wcigiit  on  u.«!  seat  facturiiig  of  elialrs,"  to  be  denominated  "  Mintcrs  patent  Reclining  Chairs," 

arts  ks  a  counter*  ,  ,  ,  -i       i  •        i  •/»         •  .,   -km      •  •  n  > 

hiUnce  to  ti>e  and  was  thus  deseribed  in  the  specincation  : — "  My  invention  of  an  improve- 
ment in  the  construction,  making,  or  manufacturing  of  chairs,  consists  in  the 
application  of  a  self-adjusting  leverage  to  the  back  and  seat  of  a  chair, 
whereby  the  weight  on  the  seat  aets  as  a  counterbalance  to  the  pressure 
made  and  sold  by  against  the  back  of  such  chair,  and  whereby  a  person  sitting  or  reclining  in 
i!I'mrn!Idianind  ^^^^^  clialr,  may,  by  pressing  against  the  back,  cause  it  to  take  any  incli- 
jjrintipie iiiid brc n  nation,  aud  yet  at  the  same  time  the  back  of  such  chair  shall,  in  whatever 
tui  oper«uo!"of  it  positiou  it  is  placed,  ofler  suflicient  resistance  and  give  proper  support  to  the 
vrsis incumbtred  peisou  SO  sitting  or  rcclining  in  such  chair,  &c.  ;"  concluding  thus: — 
timlHrniaci.hicry:  "  What  1  claiiu  as  my  invention  is  the  application  of  a  self-adjusting  leverage 

— IJe/J,  that  the 

])at(-iit  could  not 

be  susUincd,  inasmuch  as  tlic  sptcificatioii  claimed  moic  than  the  patentee  had  invcnictl,  and  would  have 

precluded  D,  from  making  his  own  chair. 

SembU,  that  had  Uie  specification  been  for  an  improvement  only  in  tlic  application  of  the  principle,  it 
would  have  bceo  good. 


tioii 
i(n|irov<;d  (.hair 
kt^tcd  thft  inven- 
tion to  ronsinl 
"  in  tilt;  Hpplicn- 
tion  of  M  kfif  M(U 
ju%tin({  IrvfTHKo 
to  th**  b-«(  k  .'ind 
s'  at  of  u  rliair, 
wliercby  tlif 


Il^r^9ure  against 
the  back."     Be- 
fore this  patent 
WHS  taken  out, 
a  ( iisir  had  been 


EASTER  TERM,  1837. 


2G3 


MlNTKR 
V. 

Mowfift. 


to  the  back  and  seat  of  a  chair,  whereby  the  weight  on  the  seat  acts  as  a    King's  Bench, 
counterbalance  to  the  pressure  against  the  back  of  such  chair,  as  above 
described." 

It  was  proved  that  the  chairs  made  by  the  plaintiff  corresponded  with  the 
description  in  the  specification,  and  that  the  chair  sold  by  the  defendant 
acted  upon  the  same  principle.  On  behalf  of  the  defendant,  a  chair  made  by 
one  Brown,  and  sold  in  1 829,  was  produced,  which  was  proved  to  comprise 
the  same  machinery  as  the  chair  made  by  the  plaintiflT.  In  addition  to  ity 
however,  a  pad,  a  spring,  a  rack,  and  pinion,  were  also  attached ;  and,  in 
order  to  allow  the  machinery  to  operate,  pressure  upon  the  pad  was  neces- 
sary. The  jury  found,  that  if  the  pad,  spring,  rack,  and  pinion  had  been 
removed  from  BrowtCs  chair,  that  it  would  have  acted  in  the  same  manner  as 
the  plaintiff's  chair.  They  also  found  that  Broron  was  the  inventor  of  the 
machinery,  and  had  discovered  the  principle,  but  was  not  aware  of  the  prac- 
tical purposes  to  which  it  might  be  applied.  Upon  which  his  lordship  caused 
a  verdict  to  be  entered  for  the  plaintiflT,  giving  leave  to  the  defendant  to  move 
to  set  the  verdict  aside  and  enter  a  nonsuit ;  pursuant  to  which^  a  rule 
having  been  obtained  in  Michaelma$  term,  1835,  by  Talfourd,  Serjt.,  cause 
was  shewn  last  Hilary  term  {a)  by 

Sir  /.  Campbell,  A.  G.,  Sir  F.  Pollack,  and  /.  Evans.'^lt  will  be  urged  on 
the  other  side,  that  the  specification  is  too  large,  but  that  is  not  so.  The 
patent  is  not  taken  out  for  the  principle,  it  is  expressly  limited  to  the  appli* 
cation  of  the  principle ;  and  that  was  the  answer  given  by  Lord  Lyndhunt  to 
the  application  for  a  nonsuit  after  a  former  trial  relative  to  this  patent  (6). 
That  also  appears  by  reference  to  the  title  and  specification  of  the  patent. 
It  is  true  the  jury  have  found  that  Brown  was  the  inventor  of  the  principle^ 
but  they  have  also  found  expressly  that  he  was  ignorant  of  the  application  of 
it ;  and  there  can  be  no  pretence  for  saying  that  Brown's  chair  docs  contain 
any  such  application.  His  chair  did  not  allow  the  principle  of  self-adjusting 
leverage  to  operate  of  itself.  Parts  of  the  machinery  had  no  other  object  than 
to  prevent  its  operation.  Now  an  improvement  is  not  the  less  when  caused 
by  taking  any  thing  away  that  is  useless,  than  when  caused  by  adding  some- 
thing that  is  useful.  It  will  be  said  that  Bronm  had  made  the  same  appli- 
cation of  the  principle  as  the  plaintiff;  because,  by  taking  away  from  Brown's 
chair  the  spring  pad  8cc.,  the  chair  becomes  the  same  as  the  plaintiff's.  It 
would  be  just  as  reasonable  for  a  man  who  had  a  block  of  marble  to  contend 
that  it  was  a  valuable  piece  of  statuary,  because  by  taking  away  the  outside 
it  would  become  so.  Even  if  the  principle  of  a  patent  has  been  before 
applied,  yet  if  the  party  applying  it  has  done  so  only  as  an  experiment,  and 
aflerwards  abandoned  it,  the  patent  may  be  supported  :  per  Patteson,  J.  in 
Jones  V.  Pearce  (c).  It  is  not  contended  that  the  plaintiff  ever  saw  Brown's 
chair ;  but  even  if  he  had,  and  if  Brown  had  himself  known  of  this  appli- 
cation of  the  principle,  still  never  having  publicly  produced  such  application, 
this  patent  is  nevertheless  good  ;  and  tlie  case  would  then  fall  within  the  prin- 
ciple of  DollondU  case,  cited  by  Bulkr,  J,  in  Boulton  v.  lVaU(jd). 


(a)  Before  Lord  Denman,  C.  J.,  Patteson, 
aod  WiUiams,  Js. 

(6)  Minttr  v,  W$IU,  1  C.  M.  k  B.  6Q5. 


(c)  Godson  on  Patents,  Supplement,  \0i 
{d)  2  H.  Bl.  470,  487. 


JM  TEEM  BEPOBTB  n  m  KIHGS 


Cbr  JB  fipipf*fjf*fiw  of  die 
wsjr  M  ■ucB  BC  MM  cfloycd  iip 
tMofic    He  virtMlljr  kfi  dan  to  dK 
dbift  wriuAsIt  M  aov  whtn  b&uL    If  dbe 
mi^  he  piitreuted  fion  nnkiBg  lut 
dbe  «Mgrtic  fffiaciplc  k  the  Me  —  dat  10  whiA  Ikj 
aifitioB  ete  onljdMiie  bj  wUdi  dnt 

«^  iribedier  die  priKiple  did  DOC  pd^ilr  cs^  «  A«>'« 
whidli  Meed  k  fiNnd  bj  die  jury,  dien  fht 

m  MM  to  hswe  iptemed  o+i^  eai  aaother 

— [Lord  IVmm*,  C.  J.— You  tboi^  dnt  m  eamUk  mt 

ttketf  wUcb  iioirever  o  eoold  prodoee,  md 

bjthe  edditioiior6.]— The^did  hA  Mtrict  dn 

iL    The  eclg<dja«tiag  Icterege  acted  Mly  ae  wwn  —  h  mm  widn 

dnnnk    Id  the  case  in  the  Ewdkfmr  the  ^/kmtoK  laccicdcd,  hecnw  time 

It  appenvd  that  be  actually  was  die  peraon  who  did  ant  apply  dn  pinflple* 

Theevidciiee  which  was  waotiiig  in  dnt  ease  was  aappEed  hnc^  to  dnt  dn 

diin  to  Dordty  is  now  negatrrcd.    The  pamt  oi^i  to  tnte  heoi  idBen 

oirt  far  a  new  chair  on  leverage  priociplet*    Adhad*<  caw  m  ■hiythrr  dia- 

dncttronthia;  there  Dr. /faff  had  iievcrprodneed  hie  nfcmioB  o«i  of  hit 

itndyi  and  had  Bpbwm^s  chair  been  made  a  loiig  period  befiMC^  dKS  Jotut  ▼• 

Pcifrvr(a)y  Ltwis  ▼•  Dmt^h)^  and  Zcmt  ▼.  MmrBHg{([^  wi(^  have  been 

appKcaUe.    But  now  they  are  clearly  not  so,  becaose  the  takiif(  ont  of 

the  patent  was  the  sole  cause  why  more  of  BrwrnCn  dnira  were  not  aoU* 

•—[Lord  Damkm^  C.  J.— We  are  of  opinion  dnt  the  nnking  and  adKng  of 

one  chair  aflfords,  under  the  circumstances,  a  soflBdent  Ibundaticn  bt  joat 

arguments*] 

Car.  aJb.  vtdi. 

Lord  Denman,  C.  J.  now  delivered  die  judgment  of  the  Court. — ^An 
action  between  the  same  parties  lias  already  been  dedded  by  the  Court  of 
Exchequer,  in  which  the  patent  claimed  by  the  plaintiff  was  deemed  good  and 
valid.  But  on  the  trial  in  this  Court,  an  entirely  new  fiurt  was  given  in  evi- 
dence, and  aflfirraed  by  the  verdict  of  the  jury,  namely,  that  a  chair  very 
closely  resembling  that  made  by  the  plaintiff 's  patent,  had  been  made  and 
sold  before  that  patent  was  taken  out.  The  words  of  the  jury  were  these :— * 
'*  We  arc  of  opinion  that  Brown  was  the  inventor  of  the  machine,  and  found 
out  the  principle,  but  not  tlie  praclical  purpose  to  which  it  is  now  applied ; 
we  think  that  Miaier  (the  plaintiff)  made  that  discovery."  This  statement 
might  not  be  fatal  to  the  plaintiff's  title  if  his  invention  were  truly  set  forth 
in  the  specification,  but  the  issue  in  this  cause  being  simply  whether  the 
plaintiff  did  thereby  particularly  describe  and  ascertain  the  nature  of  the 
said  invention,  we  find  it  needful  to  examine  the  terms  of  it.  Now  the 
patent  is  taken  out  for  "  an  improvement  in  the  construction,  making,  or 
manufacturing  of  chairs."  The  method  of  making  the  machine,  and  the  way 
in  which  it  acts,  arc  then  fully  described,  without  any  mention  of  any  of  the 

(a)  Godson  on  Patents,  Supplement,  10.  (e)  4  C.  &  P.  53. 

(*)  3  C.  &  P.  602. 
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means  employed  in  Bronon^s  chair.    The  specification  thus  concludes :  ''  What    K%ng*t  Bench. 
I  claim  as  my  invention  is  the  application  of  a  self-adjusting  leverage  to  the         s^v^^ 
back  and  seat  of  a  chair,  whereby  the  weight  on  the  seat  acts  as  a  counter-        Mintie 
balance  to  the  pressure  against  the  back  of  such  chair,  as  above  described."       Moweh. 
Now  it  was  perfectly  clear  upon  the  evidence  that  this  description  applies  to 
BrawvLS  chair,  though  that  was  encumbered  with  some  additional  machinery. 
The  specification,  therefore,  claimed  more  than  the  plaintiff  had  invented, 
and  would  have  actually  precluded  Mr.  Brown  from  continuing  to  make  the 
same  chair  that  he  had  made  before  the  patentee's  discovery.     We  are  far 
from  thinking  that  the  patentee  might  not  have  established  his  title  by  shew- 
ing that  a  part  of  Browns  chair  could  have  effected  that  for  which  the  whole 
was   designed.     But  his  claim  is   not  for  an  improvement   upon  Brown^s 
leverage,  but  for  a  leverage  so  described  that  the  description  comprehended 
Brown* s.     We  are  therefore  of  opinion  that  the  patent  cannot  be  sustained, 
and  a  nonsuit  must  be  entered. 

Rule  absolute. 


Thomas  v.  Jknkins. 

April  2Ui, 

REPLEVIN,  tried  before  Coleridge,  J.  at  the  Swansea  Lent  Assizes.     The     O"  "  »»•»•  ■» 
•      .  11  7  r  .   •       1  II  A       •  to  the  boundary 

question  m  issue  was  the  boundary  of  a  certain  sheep- walk.     A  witness  of  a  private  e^ate, 
for  the  defendant  was  asked  whether  the  boundary  of  the  sheep-walk  was  *T!l?^*'h^^ 
identical  with  the  boundary  of  a  certain  hamlet :  he  replied  that  it  was.     He  knew  u  to  be 
was  then  asked  what  he  had  heard  from  old  men,  now  deceased,  to  be  the  i?""?*  T^'H  ^ 

'  tbat  ore  bvnlet: 

boundary  of  the  hamlet.     The  question  was  objected  to^  but  was  admitted  — fiM,u»tevi- 
by  the  learned  judge,  and  the  defendant  obtained  a  verdict.    His  lordship,  in  ^uJ^wto'Sie 
summing  up,  told  the  jury  that  they  must  not  take  the  evidence  relating  to  bouodwyofthe 
the  boundary  of  the  hamlet  into  consideration,  unless  satisfied  from  other  mullbi^shew 
evidence  that  it  was  identical  with  that  of  the  sheep-walk.  the  boondu^  of 

the  private  estate* 

Chilton  now  moved  for  a  new  trial,  on  the  ground  of  the  improper  ad- 
mission of  evidence. — The  question  at  issue  being  as  to  the  boundary  of  two 
private  estates,  direct  evidence  of  reputation  was  clearly  inadmissible,  and 
the  Court  will  not  allow  that  to  be  done  indirectly  which  cannot  be  done 
directly.  The  question  as  to  the  boundary  of  the  hamlet  was  not  relevant 
to  the  issue  in  the  cause.  The  parties  had  no  kind  of  notice  that  it  could 
possibly  be  inquired  into,  and  therefore  were  wholly  unprepared  to  meet  it. 
At  all  events,  even  if  they  were  prepared,  it  was  concerning  a  matter  wholly 
collateral,  and  therefore  could  not  properly  be  entered  upon.  The  boundary 
of  a  private  estate  also,  unlike  the  boundary  of  a  hamlet,  is  continually 
varying,  and  therefore  evidence  that  the  two  boundaries  were  identical  at 
one  time,  does  not  even  raise  a  presumption  of  the  continuance  of  that  iden- 
tity ;  Phillips  on  Evidence  (a\  Weeks  v.  Sparke  {b\  Doe  v.  Thomas  (c), 
Richards  v.  BasseU  (d),  Talbol  v.  Levns  (e),  Crease  v.  Barrett  (/),  Rex  v. 
Antrobus  (g). 

(a)  Ch.  7,  8.  7.  (e)  1  C.  M.  &  R.  495. 

(6)  1  M.  &  S.  679.  (/)  1  C.  M.  &  R.  919. 

(c)  14  East.  323.  (g)  2  Ad.  &  £.  788 ;  1  Har.  &  Wol.  96* 

{d)  10  B.  &  C.  667. 


TERM  REP0BT8  ih  the  KING'S  BES'CH. 

I«rd  Dinuv,  C.  J.— I  bave  no  doubt,  notwiilisuoJiog  wliat  Lord  EUai- 
kfrfilgk  it  lUted  to  batu  said  in  H'cckt  v.  Sparic  {a),  that  Tvpiitntion  is  adniii- 
tj|49  H  nidiWe  of  «  pariBli  boundary.  The  4Ue8tioa  is,  wbeiltcr  wbui  u 
Hjllil'lj  flood  nidnwc  of  a  paiisb  boundary  is  aduiiMible  io  ibii  case,  nfaerc 
it  it  itfva^tn  ffffWtf^  ta  a  medium  of  proving  boundaric*  utiivr  lliaii  tbose  of 
I  UupJt  4al  ivbeii  once  the  fact  was  proved  tbat  tlicM  boundarie* 
Mqr  If'giiitnnie  mode  of  proTiiig  t)ie  jiarUh  boundary  wa« 
Md  bom  >be  H'itiicM  bad  previoualy  staled  ibat  tbey  vere 
■  hw  bMii  observed,  thai  [be  boundary  of  a  private  estate 
trcry  4*7*  Mil  that  the  boundary  of  a  hamlet  is  alnays  tbe  Bunw:  . 
qCtnuW  IM  fvidfwa  can  only  apply  to  tbe  period  as  to  wbich  llic  nitoess 
ItStlld  |l)0  idiptUj  to  9xhl.  As  tu  that  period,  1  think  this  evidence  aduiis- 
VU»  JHI^  W  if  titW  of  ihcsc  parlies  had  sold  the  estate,  defining  tlie 
ttftniklfj  to  bo  IIm  •fine  as  that  of  tbe  hamlet. 

Pi.Tf|wa(  J.— It  is  clear  tbat  evidence  of  reputation  relative  Io  tlic 
boundary  of  a  private  farm  is  not  receivable,  tliough  it  certainly  is  with 
fcference  to  the  botindtry  of  a  parish.  It  having  been  once  estabbslied  that 
&e  bouudariei  were  identical,  liow  was  it  possible  in  this  case  to  exclude  tbe 
•ridence  properly  applic.iblc  to  a  (|ucBlion  of  a  parish  boundary  !  The  jury 
<mre  Mjwrcady  toU  diat  they  were  not  to  take  into  consideration  aDy  evj- 
lno6  to  ihsw  wbU  Ibe  boimdnry  of  the  parish  vvos,  unless  satisfied  by  the 
•dMT  OTJiliee  that  tbe  boundaries  wetQ  identical.  If  that  other  evidence 
iMid  bwn  tiadf  beamy  evidence,  then  it  would  properly  have  been  rejected ; 
b«tit  wtt  not  w:  fin-  the  wimess  first  said  he  knew  ibc  fact  liimself  tbat 
ihaia  ^artieilbir  boundaries  were  actually  identical.  Then  il  became  a  ques- 
tioB  Ibr  tbe  jury  whether  they  believed  that  first  siatcmeiit,  so  as  to  intro- 
Auo  dte  aecond.  Bal  having  once  been  properly  introduced,  the  evidence 
relative  to  the  boimdary  of  the  hamlet  ought  not  to  have  been  rejected. 

CoLERiDOE,  J. — The  only  objection  to  the  first  question  asked  at  the  trial 
is,  that  it  vas  not  relevant  to  the  isine  to  be  tried  ;  but  that  (Ajeetkxi  cannot 
be  supported  after  the  answer  that  tbe  boDndaries  of  the  aheep-walk  and  of 
tbe  hamlet  were  identical.  I  cannot  admit  tbe  doctrine  tbat  a  party  is  to  be 
riiut  out  irom  proving  a  fact,  became  it  happens  to  be  subsidiary  only  to  the 
issue  to  be  tried.  It  is  conceded,  that  if  the  boundary  of  the  handet  had 
been  the  issue  between  the  parties,  that  evidence  of  reputation  wonld  bave 
been  admissible;  and  if  it  be  once  granted  that  a  fact  is  ndevant,  it  may 
he  proved  in  the  same  way  as  if  it  were  the  actual  issue  upon  tbe  leoord. 
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King*$  Bmeh, 

KiERAN  V.  Saunders.  "^^^^^ 

April  2Ut. 

nPROVER  for  wheat.     First  plea,  not  guilty ;  second,  that  the  plaintiff  was     Trover.   Pka, 
not  possessed  modo  etformd ;  third,  that  at  the  time  when  &c.,  Luke  Mars-  {'**M*  ^fa  °  u 
den  and  Thomas  Holt/land,  assignees  of  John  Marsden,  a  bankrupt,  were  joint  the  plaintiff;  and 
owners  with  the  plaintiflf  of  the  wheat,  and  that  the  defendant  committed  the  ^^'^^^^ed^lTc 
conversion  aUeged  by  leave  and  licence  of  Z.  M,  and  T.  H,     Replication  to  conversion  alleged 
the  third  plea,  that  L,  M,  and  T.  H,  were  not  joint  owners  with  the  plaintiff  cLceof!*!**  ie#. 

modo  etformd.  pUeatiom,  that  A, 

Upon  the  trial  at  the  Liverpool  Lent  Assizes  before  Patteson,  J.,  it  was  ^wner^wttbrtbe 
proved  that  the  wheat,  while  lying  in  the  warehouse  of  Messrs.  Booth  and  pJ»»"iiff- 
IValmsley,  agents  of  the  defendant,  was  sold  by  him  to  the  plaintiff,  and  that  was  proved  on  the 
the  plaintiff  signed  the  sale  note,  which  was  dated  Feftrwary,  1836.     In  June,  ^^^,^^^^^*^^ 
that  year,  the  defendant  gave  notice  to  Messrs.  B.  and  W^  of  the  sale,  and  perty  was  by  Uie 
directed  them  to  weigh  and  transfer  the  wheat  to  the  account  of  plaintiff.  Sit^'piti^uff  whu^ 
This  was  done,  and  payments  were  made  by  the  plaintiff  to  the  defendant,  lying  in  a  ware- 
and  the  accounts  between  them  were  made  up  to  the  7th  July^  1836,  the  notTthiiUt  wL 
wheat  continuing  to  lie  in  the  warehouse  of  Messrs.  B.  and  W.     In  iVb-  transferred  under 
vemher^  1836,    plaintiff   applied  to    them   for  samples,    but  was   refused  the  defend^t  by 
under  the  direction  of  the  defendant.     The  coimsel  for  the  defendant  then  ^*»«  warehouse- 
submitted  that  the  plaintiff  must  be  nonsuited,  contending  that  nothing  bad  count  of  the 
taken  place  whereby  the  property  had  become  vested  in  the  plaintiff,  and  pi^i^uff,  and  Uiat 

*  •'**'',  *•  payments  were 

that  there  was  no  proof  of  any  conversion  by  the  defendant.     The  learned  made  by  the 
judge  was  of  opinion  that  the  transfer  by  direction  of  the  defendant  had  ^^^^f^^.^* 
suBQciently  vested  the  property  in  the  plaintiff,  and  that  the  refusal  of  the  hm,  notwith. 
sample  by  the  warehouseman  under  direction  of  the  defendant  was  suffi-  JlJ^d  oVthe"*"* 
cient  evidence  of  a  conversion.     The  defendant  then  proposed,  in  support  of  pleadings,  tiiat  the 
the  third  plea,  to  ofier  evidence  that  he  had  received  a  notice  in  Octobefy  defendant  es-*^ 
1836,  from  J.  M,,  that  the  wheat  was  furnished  on  the  joint  account  of  topped  Wm  from 
himself  and  the  plaintiff,  and  that  the  defendant  was  to  hold  the  wheat  proof  Uiat'ii.  wis 
on  his  account  till    further  orders  ;  that  J,  M.  afterwards  became  bankrupt,  Jointly  interested 

rt%  *       in  the  property, 

and  that  the  defendant  also  received  notices  to  the  same  effect  from  the  and  that  Uie 
provisional   assignee,   and  from  L,  M,    and   T.  H.,  afterwards   appointed  =»Ji«8«d  conver- 

"*      .  o        '  ^  i»         •    .  1  •^°"  ^**  made  by 

assignees  of  «/.  M,     The  learned  judge  was  of  opinion  that  no  evidence  his  authority, 
could  be  received  on  that  plea,  the  defendant  having  estopped  himself  by 
his  conduct.     Verdict  for  the  plaintiff^  with  leave  to  move  to  enter  a  nonsuit, 
or  for  a  new  trials  on  the  ground  that  the  evidence  was  improperly  rejected. 

Alexander  now  moved  accordingly. — By  the  3rd  plea  a  direct  issue  on  a 
material  point  having  been  tendered  and  taken,  that  issue  must  be  disposed  of. 
There  is  a  distinct  averment  in  the  plea  that  the  property  of  the  wheat  was 
in  persons  other  than  the  plaintiff,  and  the  only  point  raised  by  the  replica- 
tion was,  whether  or  not  L,  M,  and  T,  H.  were  joint  owners  with  the  plain- 
tiff. The  pleadings  in  their  present  form  would  not  admit  the  plaintiff  to 
avail  himself  of  any  acts  done  by  the  defendants  as  an  estoppel. — [P(i//e«cm, 
J. — ^The  form  of  the  pleading  can  make  no  difference.  If,  under  the  old 
plea  of  not  guilty,  the  defendant  under  the  circumstances  would  have  been 
estopped  from  showing  the  property  to  be  in  a  third  person,  no  doubt  he 
would  be  estopped  now.    A  party  cannot  put  himself  into  a  btUw  aitiiatim 
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bj  any  form  of  special  pleading  than  be  would  have  been  formerly  under  the 
genenJ  plea  of  not  guilty.] — The  plaintiff  ought  to  have  replied  the  circum- 
''^^  stances  which  amounted  to  an  estoppel. — {_Paiieiom,  J. — ^He  coidd  not  have 
pleaded  the  estoppel ;  it  was  matter  of  evidence,  as  it  is  in  assumpsit.] 
Parol  evidence  also  was  admissible  to  shew  that  though  the  note  and  in- 
▼oice  were  made  out  in  the  name  of  the  plaintiff,  still  the  sale  was  actually 
made  to  the  plaintiff  jointly  with  others ;  WUson  v.  Hart  (a).  The  defendant 
had  a  right  to  shew  that  he  dealt  with  the  plaintiff  thinkii^  him  to  be  die 
owner,  but  subsequently  found  that  he  was  not,  Paiitrson  v.  Gandateqin  (6) ; 
and  the  plaintiff  might  have  then  replied,  shewing  the  circumstances  which 
precluded  the  defendant  from  setting  up  such  a  defence ;  but  having  now 
pleaded  a  denial  of  the  ownership  he  must  be  bound  by  the  consequences  of 
his  own  pleading.— >[Co^rii/ge,  J. — What  the  learned  judge  said  was  virtually 
this : — "  It  is  of  no  use  to  you  to  give  the  evidence  proposed,  because  your 
own  acts  destroy  the  effect  of  it.'*] 

Lord  Dekman,  C.  J. — I  do  not  feel  any  difficulty  in  the  case.  The  trans- 
fer having  been  made  in  the  usual  way  of  the  trade,  the  whole  transaction 
amounts  to  this, — that  the  defendant  has  sold  and  delivered  this  wheat  to  the 
plaintiff;  another  party  then  comes  forward  and  says  that  he  is  entided  to  it 
as  a  joint  owner,  but  the  defendant  cannot  at  that  time,  af^er  the  sale  and  de- 
livery, contravene  his  own  acts  and  set  up  an  ownership  in  a  third  party. 

CoLERiDOE,  J. — 1  presume  that  the  defendant's  object  in  tendering  this 
evidence  was  not  merely  to  have  his  witnesses  heard.  Under  the  circum- 
stances they  could  not  have  proved  any  thing  which  could  have  served  him. 
I  admit  that  their  evidence  might  have  been  conclusive  in  his  favour  if  there 
had  not  been  a  virtual  transfer  of  the  wheat ;  but  afVer  that  the  defendant 
was  in  the  condition  of  a  stranger  to  the  property. 

Patteson,  J.  concurred. 

Rule  refused. 

(a)  7  Taunt.  295.  (6)  15  East,  62. 


Ransford  v.  Copeland. 

May  5. 
Aduunctand       /ASSUMPSIT  against  the  defendant,  as  acceptor  of  a  bill  of  exchange, 
uiu  in'^  piel! that  The  declaration  stated,  that  the  plaintiff  was  one  of  the  public  officers  of 

ccTuiu  persons  Certain  persons  united  in  partnership,  carrying  on  the  business  of  bankers  in 
company  uiegaiiy  England,  Under  the  name  of  the  Leamington  Bank,  according  to  the  form  of  the 
■*^^**'**I' .  ,rr     statute,  &c.  Plea,  that  the  said  persons  so  united  &'c.,  consisted  of  more  than  six 

Wlthin3&4   tV.  ^      ^  ^  mi  n  11  1  •      1  L 

4,  c.  gs,  is  one  pcrsous,  and  that  they  were  illegally  associated  together,  and  carried  on  the 
fi°Md°faw  and  ^^^^^  ^^'  ^°^  ^^^  purposc  of  borrowing  money  in  England  on  their  bills,  pay- 
therefore  travers-  able  ou  demand,  or  at  a  less  time  than  six  months  &c.,  during  the  continu- 
ail%\^UT  ance  of  the  privilege  granted  by  3  &  4  M^.  4,  c.  98,  to  the  Bank  of  England, 
ceruin  facts  and  &c.     Replication  j  that  the  said  persons  &c.  were  not  illegally  associated  &:c., 

then  gone  on  to  j       *  y         /• 

allege  "  »A*re*y       ^^do  et  formd. 
they  were  ille- 
g«U  J  Msociated/'  or  words  to  that  effect. 
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At  the  trial  at  the  Spring  Assizes  at  Warwick^  before  Lord  Abinger^  C.  B.,    King*t  Bench. 
it  was  admitted  on  the  part  of  the  plaintiff  that  the  several  allegations  of  fact        ^"^ 
contained  in  the  plea  were  true ;  but  it  appeared  that  Leamington,  where  the      Ransford 
Company  carried  on  business,  exceeded  the  distance  of  sixty-five  miles  from      Copeland. 
London,  and  it  was  contended  by  the  plaintiff  that  the  defendant  was  bound 
to  prove  that  the  Company  were  in  the  habit  of  taking  up  money  on  their 
bills,  as  alleged  in  the  plea,  within  that  distance,  and  that  otherwise  he  did  not 
support  the  allegation  in  his  plea,  that  the  Company  were  illegally  associated 
together.  The  defendant  contended  that  he  was  entitled  to  a  verdict  on  proof 
of  the  specific  facts  alleged  in  the  plea.     The  learned  judge  thought  that  the 
plaintiff*  was  entitled  to  a  verdict,  but  gave  leave  to  move  to  enter  a  verdict 
for  the  defendant,  if  the  Court  should  be  of  a  different  opinion. 

G.  Hayes  moved  accordingly. — The  defendant  was  bound  to  prove  nothing 
more  than  the  specific  facts  stated  in  the  plea ;  and  though  these  facts  might 
not  afford  an  answer  to  the  action,  yet  that  would  not  affect  his  right  to  the 
verdict.  The  plaintiff  perhaps  might  have  demurred  to  the  plea,  or  he  may 
move  in  arrest  of  judgment  if  a  verdict  should  be  entered  for  the  defendant, 
but  that  affords  no  reason  why  the  defendant  should  be  called  on  to  prove  more 
facts  than  he  has  alleged.  The  plea  in  this  case  seems  to  have  been  framed 
with  reference  to  the  statutes  39  &  40  Geo,  3,  c.  28  ;  7  Geo,  4,  c.  46 ;  and 
3  &  4  W,  A,  c,  98.  By  the  first  of  these  statutes  exclusive  banking  privi- 
leges are  given  to  the  Bank  of  England ;  and  partnerships  of  more  than  six 
members  are  prohibited  from  taking  up  money  on  their  bills  or  notes  at  less 
than  six  months*  date.  By  the  7th  Geo,  4,  c.  46,  s.  1,  banking  companies  are 
allowed  to  take  up  money  on  their  bills  or  notes,  provided  they  do  not  carry 
on  business  within  sixty-five  miles  of  London.  By  3  &  4  fF.  4,  c.  98,  s.  1  & 
2,  banking  companies  are  enabled  to  carry  on  banking  business  within  sixty- 
five  miles  of  London,  provided  they  do  not  take  up  money  on  their  bills 
or  notes  payable  on  demand,  or  at  less  than  six  months,  during  the  conti- 
nuance of  the  privileges  of  the  Bank  of  England.  The  plea  may  be  insufficient 
for  omitting  to  aver  that  the  Company  took  up  money  on  their  bills  or  notes 
within  the  proscribed  distance  of  sixty-five  miles  ;  but  the  sufficiency  of  the 
plea  is  not  now  in  question,  for  the  plaintiff  having  traversed  it,  the  only  point 
is,  what  is  put  in  issue  by  such  traverse.  By  that  nothing  is  put  in  issue  but 
the  facts  specially  alleged,  and  as  all  were  admitted  on  the  trial  the  defendant 
was  entitled  to  a  verdict.  The  word  "  illegally"  undoubtedly  forms  part  of 
the  issue,  but  has  not  the  effect  of  enlarging  it ;  it  is  equivalent  to  the  words 
"wrongfully  and  injuriously,"  or  "against  the  form  of  the  statutes,"  which  have 
no  such  effect,  but  which  are  nothing  more  than  words  of  inference  Or  con- 
clusion applied  to  the  particular  facts  stated  (a).  Illegality  is  a  conclusion 
of  law  which  a  jury  cannot  decide  upon,  and  is  therefore  not  the  subject  of  a 
traverse.  It  is  a  general  rule  that  no  traverse  can  be  made  of  matter  of 
law  (6).  In  Co.  Lit.  303,  it  is  laid  down  that  pleas  must  be  pleaded  so  as 
to  be  capable  of  trial,  and  must  therefore  consist  of  matters  of  fact ;  and 
therefore  a  plea  that  A.  lawfully  enjoyed  the  goods  of  felons  is  bad,  for  the 
jury  cannot  determine  whether  he  lawfully  enjoyed  (c). 


i 


a)  1  Wms.  Saund.  135,  n.  3.  Saund.  23,  n.  (5). 

b)  1  Chit.  Fl.  612,  6th  ed. ;  1  Wmi.         (c)  9  Rep.  25  a< 
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King*i  Bench, 


Ransford 

V, 
COPELAND. 


In  Peate  v.  Dickens  {a)  it  was  held,  that  the  omission  of  the  words  conird 
formam  statuti,  was  immaterial  in  a  plea  that  the  contract  in  the  declaration 
was  made  on  a  Swiday,  Their  presence  therefore  cannot  enlarge  the  bmrtben 
of  proof  on  a  plea  stating  specific  facts,  and  the  same  must  be  the  case  as  to 
the  word  "  illegally."  If  the  plea  had  stated  nothing  more  than  that  the 
Company  were  illegally  associated  together,  and  issue  had  been  joined  on  it, 
the  jury  could  not  have  tried  such  an  issue.  Great  inconvenience  would  follow 
from  holding  that  difficult  questions  of  law  may  be  determined  by  juries,  in 
consequence  of  the  word  "  illegally,"  or  other  words  of  a  similar  purport  being 
introduced  in  the  issue.  Juries  will  often  have  to  find  verdicts  on  questions 
of  fact  not  stated  in  the  pleadings,  and  no  writ  of  error  will  lie  in  case  of 
mistake. — [Pfl//f«o«,  J.  referred  to  actions  for  a  malicious  prosecution,  where 
the  allegation  of  want  of  reasonable  or  probable  cause  raised  a  mixed  question 
of  law  and  faet.] 

Cnr.  adv,  vulL 


Lord  Denman,  C.  J.  now  delivered  the  judgment  of  tlie  Court  (A). — This 
was  an  action  on  a  bill  of  exchange,  brought  in  the  name  of  one  of  the  public 
officers  of  a  banking  Company,  under  the  7  Geo.  4,  c.  46.     The  defendant 
pleaded  that  the  Company  consisted  of  more  than  six,  &c. ;  that  they  were 
illegally  associated  together,  and  carried  on  trade  for  the  purpose  of  borrow- 
ing and  taking  up  money  on  their  notes,  payable  on  demand,  during  the  con- 
tinuance of  the  privilege  granted  by  the  S  &  4  fFill,  4,  to  the  Governor  and 
Company  of  the  Bank  of  England,    The  replication  traversed  that  they  were 
illegally  associated,  or  carried  on  trade  mode  et  formd.     At  the  trial  the 
defendant  proved  that  the  Company  did  take  up  money  on  their  notes,  pay- 
able on  demand,  and  insisted  that  such  proof  entitled  him  to  a  verdict,  inas- 
much as  the  illegality  of  the  association  was  not  put  in  issue  by  the  replication, 
being  matter  of  law  wliich  is  not  traversable.     The  learned  judge  held,  that 
it  was  incumbent  on  the  defendant  to  go  further,  and  prove  the  trading 
within  sixty- five  miles  of  London^  (in  order  to  shew  the  illegaHty  of  the  as- 
sociation), and  for  want  of  such  evidence  directed  a  verdict  for  the  plaintiff. 
It  is  now  admitted  that  the  plea  is  bad,  but  contended,  as  at  the  trial,  that  it 
was  proved  in  fact.     The  question  is,  whether  the  allegation  in  the  plea,  that 
the  Company  was  illegally  associated,  is  an  allegation  of  a  mere  result  of  law, 
or  of  law  and  fact  mixed.     The  distinction  is  obvious  ;  and  all  the  authorities 
(most  of  which  are  referred  to  in  Lucas  v.  Nickolls  (c)  )  turn  upon  it.     We 
are  clearly  of  opinion  that  the  allegation  in  this  case  is  one  compounded  of 
law  and  fact,  and  therefore  traversable.     The  plea  does  not  state  certain 
facts,  and  then  go  on  to  allege,  whereby  the  association  was  illegal,  or  any 
words  to  that  effect,  but  contains  a  distinct  and  separate  allegation  **  that  the 
said  association  was  illegal,  within  the  statute  3  &  4  Will,  4,  c.  98."     It  is 
plain  that  if  it  were  so  illegal,  that  illegality  must  arise  from  some  fact,  or 
the  absence  of  some  fact,  either  of  which  required  to  be  established  by  proof; 
and  such  proof  is  necessarily  matter  for  the  consideration  of  a  jury.     We 
think  that  the  learned  judge  was  quite  right  in  requiring  such  proof,  and 
that  the  verdict  must  stand. 

Ride  refused. 


(a^  1  C.  M.  &  R.  422. 

{b)  Lord  Denmav,  C.  J.,  Liltkdale, 


Patteson,  and  Coleridge,  Js. 
(c)  10  Bing.  157. 
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Wedge  v.  Berkeley, 

May  1. 

T^RESPASS.     First  count,  for  an  assault.     Second  count,  for  seizing  the     a  magutrate  u 
plaintiff's    goods.     Plea:   general  issue.     On  the  trial,  before  JLiV//e-  uceofacUoau^n- 
dale,  J.  at  the  Sussex  Summer  Assizes,  1835,  it  appeared  that  the  defendant  der  240.2,0.44, 
was  a  magistrate,  and  having  met  two  sons  of  the  plaintiff  wheeling  a  bar-  sonAfidM,  bdiev- 
row  full  of  grasSf  afler  some  inquiries  said  it  was  stolen,  and  that  he  should  In*!*'"'"®^^  t® ^ 
detain  it,  and  that  he  did  so  detain  it.  At  the  end  of  the  plaintiff 's  case  it  was  of  hu duty,  ai. 
objected  that  he  must  be  nonsuited,  as  no  notice  of  action  had  been  given,  J^cawil^able  **"1ind 
pursuant  to  24  Geo,  2,  c.  44,  s.  1.     The  point  having  been  reserved,  the  forwbathe  did. 
defendant  called  witnesses  who  proved  that  the  plaintiff  said  he  should  detain  ^"^^^u*for^ 
the  grass  as  a  magistrate,  and  that  he  sent  it  back  to  the  plaintiff's  house  the  ti>,«  Jury  to  deter- 
same  evening.  The  first  count  was  abandoned  ;  as  to  the  second,  the  learned  piliDtiff  hasnot 
judire  lefl  it  to  the  jury  to  say,  whether  the  defendant  had  reasonable  ground  <*«•'"■•<*  ^  havcu 

11  111  *i  TT  .1,     left  to  them,  ho$m 

to  suspect  that  the  property  had  been  stolen.     He  was  not  required  to  ask  ju^*  wui  be  pre- 
the  jury,  whether  or  not  the  defendant  had  acted  hondjide.     Verdict  for  the  "»"«**• 
plaintiflT,  with  liberty  to  move  to  enter  a  nonsuit,  on  the  ground  of  the  want  of 
notice.    In  Michaelmas  term^  1835,  a  rule  nisi  was  obtained  hyPlati ;  against 
which 

C  /?.  Turner  now  shewed  cause. — The  intention  of  the  statute  was  to 
protect  magistrates  solely  where  they  commit  some  error,  while  acting  in  the 
ordinary  exercise  of  their  duty.  Here  the  defendant  was  not  so  acting.  It 
is  no  part  of  the  duty  of  a  magistrate  himself  to  apprehend  a  person  on  his 
own  suspicion  or  his  own  view  only.  If  he  do  so,  he  acts  at  his  peril,  and 
is  no  more  protected  than  a  private  individual  who  must  shew  that  his  sus- 
picions are  correct ;  or  at  most,  than  a  constable,  who  must  shew  reasonable 
ground  for  them  (a).  Here  there  was  total  absence  of  all  actual  authority, 
and  the  jury  have  negatived  the  existence  of  reasonable  ground  for  suspicion. 
The  defendant  had  not  even  any  reasonable  ground  for  supposing  that  the  thing 
done  by  him  was  done  in  the  execution  of  his  duty  as  a  magistrate ;  he 
was  not,  therefore,  entitled  to  notice ;  Coohe  v.  Leonard  (6)  and  Janies  v. 
Saunders  (c). — [lAttledale,  J. — The  verdict  may  be  for  the  plaintiflT,  because 
the  defendant  had  no  reasonable  grounds  for  suspicion  ;  but  still  it  is  another 
question,  whether  he  is  not  entitled  to  notice.  The  right  to  a  verdict,  and 
the  right  to  a  notice  of  action,  are  not  convertible  terms.] — Here  the  de- 
fendant has  put  himself  without  the  statute,  the  object  of  which  was  to 
protect  the  magistrates  only  in  case  of  actions  brought  against  them  for 
"  small  and  involuntary  errors  in  their  proceedings." — [Patteson,  J. — If  the 
verdict  had  been  found  for  the  defendant,  I  think  that  would  liave  shewn, 
not  only  that  he  ought  to  have  had  notice,  but  also  that  he  was  justified  in 
what  he  did.] 

Piatt,  conlrd. — If,  upon  the  evidence,  there  were  any  doubt  whether  the 
defendant  acted  bond  ^de  or  not,  the  plaintiff  should  have  requested  the 
judge  to  leave  that  question  to  the  jury  ;  and  as  it  was  not  lefl  to  the  jury, 

(a)  Hawk.  P.  C.  book  2,  c.  13;  Hak,  P.  C.        (b)  6  B,  &  C.  631. 
tit.  Arrctt,  (c)  10  Biog.  429. 


ts: 


Al  aa  bm4  JA.     Jmna  r 


■hhA  w  W  An*  taftB  Ar  pi<Mi  Am  k  wmU  btw  ba  a  r^i  to 
wain  atrnkai  mmd  fa^ .^  OtiK*.  Ckwi,i,,  B-fkmt  w.  Cnme{c), 
md  ^m^f  »■  Cm(A»»  ■  «>■  i^  gfea:-  The  hu  u>  a  ^RBirn  M 
tT^pm|n-fmT-iifn-—  ^  f  -  t*-|-TT— ^i-mr  iliBriiifii  mniiin^ 
Ac  M  Ca  f,  c  M.  ih»  af|i*>.    If  s  M^^Moito  Kt  af 


;  «ho  has 
I  k  Bjm  he  £d  n  bi  cftanctoT  of 
■Ktn.     ( Ifia  loHdr^  (kn  Mxted  the 

dH^HlHM*  if  Ac  OM.)  no*  ■■  M  dMi*  ifcu  fe  WM  K>  COtUled,  if 
Hanfaja— illll.ll  rgfcli»fafeC«the«a»d,Bofh»*df.t}; 
fliiMffHiqg  Am  WaMilaMHHK^iB  Ae  &fl  befief  thic  dua|Mx»«tT 
aiwi  iy  M»hi  lull  ■lil»^fc»  «wa  if  k  had  ■.— ■■■I.Il  gmmJ  fc» 
tlHfK^|it<»l»P»i— MJ^IwiwrtllfK  bMBcntided  lo  averdin. 

IM  A«  «A«r  ^Hii  idi  HMHlbwktkrkfii  bm  luke  Uiis  snziire 
KMIm  MicfiK  AeoBtniM  arkk  doij,  urf  I  * 


fcfJU  «•  adw  il,  if  he  nJkj  fcllmil  ikt  a  felooj  Ind  been  nxnmiittd. 
il  MtM  A«  M  dw  daw  of  Ifa0  ibfaliff's  ciM  ibe  defendant  apidied  lo  hate 
A*  flAMVaaMMWd,  ob  Ac  psaad  Aal  no  oottn  bad  beMi  fiTen,  and  (he 
ftitH  ms  reaerred.  Tbe  dffrnil— l  Aki  caLed  nime^sei,  and  ihe  qae^iioaof 
nMomiAAt  groaad  went  lo  ihe  jnry ;  but  uiB  ibe  ^awtioo,  iriiediw  tbe  de- 
ImdMN  waa  radtled  to  notice,  a*  having  acted  actwdiag  to  In  bdief  in  the 
cxeentioa  of  his  office,  waa  left  undetcnnined.  That  depaadi  a]Mn  wbetbet 
W  acted  i«ii>de.  Ifbedidnot  w  act,  hot  waa  mored  t^  ilt-wiU,  (ben  tbe 
iMatiff  mi^t  bare  ofi&red  eridence  of  ifaia,  and  the  jnrj  wooU  have  de* 
cided  ai  to  the  bona  jUa  also.  If  they  bad  decided  in  the  n^gmtire,  that 
woidd  have  detenniDed  that  there  bad  nerer  been  any  necewty  for  a  notice. 
Bat  nodet  tbe  pretent  drcnnutaDces,  I  dunk  tb^  the  defendant,  in  the 
alMcnee  of  proof  to  tbe  contrary,  mu*t  be  presumed  to  hare  acted  bomdjidt, 
and  that  be  wa*  entitled  to  notice.  Tbe  rale  fat  a  nooauit,  tberefiwe,  must 
be  made  abaolnte. 


LiTTLKDALE,  J. — 1  am  of  tbe  same  opinion.  The  verdict  may  have  been 
given  agaimt  the  defendant,  on  the  ground  that  he  had  ix>  reasonable  or 
probable  caote  for  the  act  done,  atill  that  does  not  decide  the  question, 
whether  he  it  entitled  to  have  notice  given  before  the  action  Is  brought.  If 
it  had  been  proved  here  that  the  defendant  was  acting  with  malajidet  or  vin- 
dictively, then  it  might  have  been  taken  that  he  made  use  of  his  office  for 

(<>  10  BiDf.  439. 
h)  10  Bins.  19. 
(0  7C.acP.373. 
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the  purpose  of  doing  an  injury,  and  that  the  circumstance  of  his  heing  a 
magistrate  was  only  employed  as  a  pretence,  and  in  such  case  no  notice 
would  have  been  necessary.  (His  lordship  then  stated  the  facts  of  the  case.) 
But  there  does  not  appear  to  have  been  any  ill-will  existing  on  the  part  of 
defendant,  and  therefore  I  cannot  but  assume  that  he  acted  bond  fide,  and 
that  being  the  case,  I  think  he  was  entitled  to  a  notice. 

Patteson,  J. — There  are  two  questions  in  this  case ;  first,  whether  the 
defendant  acted  bond  Jidt  in  the  execution  of  his  duty  ;  and  second,  whether 
he  had  reasonable  grounds  for  supposing  that  a  felony  had  been  committed. 
The  first  question  was  certainly  not  put  to  the  jury,  but  if  there  are  circum- 
stances in  any  case  bearing  against  a  magistrate,  which  lead  to  a  question, 
whether  he  has  acted  bond  fide,  that  question  is  for  the  jury  to  determine. 
It  was  so  held  in  James  v.  Saunders  {a),  and  in  other  cases.  Now  here  it 
appears  that  the  defendants  applied  to  have  the  plaintiff  nonsuited  because 
no  notice  had  been  given.  It  does  not  appear  that  upon  such  application 
the  plaintiff  said  you  are  entitled  to  notice  if  you  acted  bondjide,  but  I  mean 
to  dispute  that  fact,  and  it  is  a  question  for  the  jury  to  decide.  We  must, 
therefore,  assume  that  the  defendant  did  met  bond  Jide,  and  if  so,  then  the  case 
falls  within  the  provisions  of  the  act  of  24  Geo.  2,  In  most  cases,  questions 
of  bona  Jides  are  not  put  to  the  jury,  because,  generally  speaking,  it  is  ad- 
mitted ;  but  whenever  it  is  disputed,  it  is  for  them  to  determine.  As  to  the 
other  question,  the  jury  negatived  the  existenceof  reasonable  grounds.  The 
defendant  therefore  was  not  entitled  to  a  verdict ;  but  still  the  question  re- 
mains untouched  as  to  the  bonajides,  which  we  must  presume  in  favour  of  the 
plaintiff. 

Coleridge,  J. — The  distinction  is  clear  between  that  which  amounts  to  a 
defence,  and  that  which  entitles  a  party  to  notice.  A  party  may  be  entitled 
to  notice,  where  he  has  no  defence  upon  the  merits ;  where,  although  he  may 
have  taken  upon  himself  too  much,  still  he  has  acted  bond  Jute,  that  is,  believed 
that  he  was  acting  within  the  limits  of  his  authority.  Here  I  cannot  help 
thinking  that  the  bona  Jides  was  taken  for  granted,  otherwise,  why  was  it  not 
left  to  the  jury,  as  it  would  have  been  if  the  plaintiff  had  desired  it?  That 
having  not  been  done,  we  must  now  give  the  defendant  the  benefit  of  every 
presumption  in  his  favour. 

Rule  absolute. 

(a)  10  Ding.  429. 
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King'i  Bench, 


Wbdoe 

V. 
BSBEELET. 


Davis  v.  Chapman. 

May  5th, 

A  CTION  against  the  Marshal  of  the  King's  Bench  prison  for  an  escape.     '«» "  •«**««» 

The  defendant  having  obtained  an  order  of  Lord  Denman,  C.  J.  for  an  thai  of  the  k.  b. 

account  '*  in  writing  of  the  particulars  of  the  alleged  escape  or  escapes,  for  JI^^^"/*^^ "^.^ 

which  this  action  is  brought,  specifying   the  time  and  place,  &c."  which  order  having  b«ea 

Mansell,  this  term,  had  obtained  a  rule  nbi  to  set  aside,  p^'ucili^onhe 

time  mod  place  of 
the  alleged  escape,  the  Court  discharged,  with  cost^  a  role  to  rcKind  this  order. 

VOL.  III.  T 


•SSa$  'TESU  BEFOBT?  a  ni  KIKC^  BEKCB. 

-  "U^ibMt.        Sir  J.  CmpiA  A.  G.  wot  i&md  cbok.— Tbe  {now  1m  alm^  be«n 
^a**^*^         tu  inTanii  tlw  Httnk^  of  ik  pvticalBra  tf  tW  tM3i{K.aD  wkkb  tW  plaiBtUT 
rcba.  Tbi*  practice  a 


■  <%«-.■■      the  debtor  has  bees  *UiHradifaea^oynaK«ftbcnl«9t,tlie<kfcadaBt  KM  being 
mi     I    r  rf  ihe  t»ape  Jfaff^  »wM  hw«  g 


IFctrfrrv.  yaMi(«):  ■!  ■Mm mi.  ikii  Coot  vfll  aoc  ctMtral  ifae  dinc- 
IMO  fthkft  fa«  almdy  I«n  CMtdwd  by  •  jodge  M  cbtwibfTt. 

HautO,  aml/i,—B^6n  the  New  Bale*,  cbe  pUiauS'  n^U  bare  had 
HTCTml  cocmta  in  U*  deiiafalioei  lor  a  nn^  escape  ;  aa  be  ii  now  oocifined 
lo  OBB  cmmt,  be  ongbt  si  leaai  to  be  aDo«ed  in  it  tbe  uae  of  p*enl  teniif- 
Tlin  order  raBBM  aunil  m  ita  prcacnt  leratt,  vbicb  require  a  apffrifiratinn  of 
6mt  aod  place :  bat  in  tbe  cue  referred  U>,  AUM,  C.  i.  nj^  iliat  h  i« 
OM  neoeaaary  to  girc  (be  {veciae  day. — [Lard  I^emmmm,  C  3. — Ii  Rver  hai 
beea  faeld  neoewvy  to  obaerre  ibe  prcdae  lenna  of  tbe  order.] 

Lrm-rBALc,  J. — Tbe  plaintiC  nader  aa  order  like  tbe  prcaer*,  ia  only 
bound  to  giTC  tbe  bew  particaiars  ia  bis  power,  and  H  tbe  deJewbol  is  not 
•atttSed  »itb  atieb  particulan,  be  miiai  apply  Ibr  snothet  order.  There  is 
ao  grooad  wbaievts  for  rescmdtng  tbi*  order. 

HFattoojc.  J.  coDcnrred. 

CoLuiDoE,  J.  -  I  ibink  that  thia  order  i*  not  only  right  in  auUtanoe,  but 
ia  form  al«o.  I  think  iliat  tbe  defcadant,  ifhe  ia  aUe  lo  do  »,  ia  bound  lo 
give  dw  pr«eiw  dof  aad  ub«  wfacw  the  rrcap«  aec^CTwd. 

Irord  DsvMUi,  C.  J.  cofired. 

Rule  dttcbarged,  with  racts. 

(a)  7  Dmrl.  &  R;l.  774. 


Clabe  v.  Matnabd. 

AMiiMforw*Mh  A  (^lON  on  the  warranty  ofa  horse.  The  declaration  averred  expensei 
J^™'^*'"  incurred  for  the  keep  &c.,  also  for  the  examination  of  tbe  borae  by  a 

ciHvUsoMuntB  veterinary  lurgeon  to  ascertain  whether  it  was  unsound ;  and  alao  that  the 
'StamttL-  pli'i'iff having  paid  to  the  defendant  ibl.  for  the  horse,  sold  it  for  55i.  to 
(umd  fat  main,  one  CoUint,  who,  on  discovery  of  the  unsoundness,  returned  it  to  the  plain- 
thIiu^'5I*Mur'  ^^''  "hereupon  he  was  obliged  to  repay  that  auni  and  the  expenaet  incurred 

hanm  tut  bltbrr |iiW, II wh, mdlKinrrj  afUK  niuoaiKlna^  returnad  lo  bin.  ■nd  thit  biliiatall  th* 
■dnnciifa  ttlhtmtit.    Tbcr*  su  lu  aTRSiRit  Uul  lbs  biibn  piin  wm  obuined  bj  iman  at  mBJ  R- 

pauH,  Uboai,  or  (kill  bntoardbiilKpliuDiiff;  inn  did  ihc  plilnuff  dain  it  to  be  pal  u  the  jarj,  wbnbn 


:aill]>  aonb  tha  bl|lMr  pil«MUH  liiH  of  ttat  lirH  w 


V. 
lAYNARU. 
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by  ColUns,  and  afterwards  sold  the  horse  by  auction  for  17/.  14*.  6d,,  whereby    King*$  Bench, 
he  lost  all  the  advantage,  bencBt,  and  profit  he  would  have  derived  from  the         >^s'^/ 
resale.     The  defendant  paid  39/.  4s.  into  Court  as  full  satisfaction  ;  to  which        Clare 
the  plaintiff  replied,  damages  ultra,  jyj 

At  the  trial  before  Lord  Denman,  C.  J.  at  the  London  sittings  afler  last 
term,  it  appeared  that  the  sum  paid  by  the  plaintiff  to  the  defendant  for  the 
horse  was  45/.,  and  that  the  expenses  incurred  at  the  stable  were  G/.  16«,, 
and  that  the  horse  had  been  sold  to  Collins  as  stated^  returned,  and  after- 
wards sold  by  auction  for  17/.  14*.  6d.  No  proof  was  offered  by  the  plain- 
tiff of  the  value  of  the  horse  at  the  time  when  he  purchased  it  from  the 
defendant,  nor  of  any  sums  that  the  plaintiff  had  expended  on  the  horse. 
Claim  was  made  for  certain  sums  paid  to  a  veterinary  surgeon  for  examining  the 
horse,  and  also  for  certain  expenses  incurred  by  taking  legal  advice  previous 
to  the  action.  His  Lordship  was  of  opinion  that  these  claims  could  not  be 
allowed,  and  directed  the  jury  to  estimate  the  damages  by  allowing  the  ex- 
pense incurred  for  the  keep  &c.,  and  the  difference  between  the  45/.  paid  for 
the  horse  and  the  17/.  14*.  6d.  for  which  it  was  sold.  The  jury  being  of 
opinion  that  the  sum  paid  covered  these  damages,  found  a  verdict  for  the 
defendant. 

M,  D.  Hill  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  plaintiff  was  entitled  to  recover  the  difference  between  the  45/.  and  the 
551,,  whether  that  be  considered  as  profit  lost  upon  a  contract  which  was 
actually  made,  or  mere  remuneration  for  the  various  expenses  incurred  and 
skill  expended  in  bringing  up  the  horse  and  preparing  him  for  sale.  At  all 
events,  the  plaintiff  is  a  loser  to  that  amount  by  reason  of  the  horse  proving 
unsound ;  and  it  is  mentioned  in  the  declaration  as  special  damage. 

Lord  Denhan,  C.  J. — The  declaration  stated  by  way  of  special  damage, 
that  the  plaintiff  sold  the  horse  to  Collins  for  the  sum  ot  551.,  being  an  ad- 
vance of  10/.  upon  the  45/.  which  he  had  given  for  it,  and  that  he  was 
obliged  to  give  up  the  bargain  and  take  back  the  horse  in  consequence  of  a 
breach  of  the  warranty.  If  the  claim  for  this  sum  of  10/.  had  been  insisted 
on  at  the  trial  I  should  have  told  the  jury,  according  to  the  view  I  took  of 
the  case  of  Cox  v.  Walker  (a),  that  it  was  for  them  to  say  whether  the  value 
of  the  horse  actually  was  55/.  at  the  time  of  sale  for  45/.  The  jury  would  then 
have  said  whether  it  was  so  or  not,  and  the  Court  would  have  determined 
whether  the  damages  had  been  properly  estimated.  That  claim^  however, 
was  then  virtually  given  up  ;  and  the  claim  now  takes  another  shape.  The 
plaintiff  says,  he  is  entitled  to  a  certain  sum  for  incidental  expenses,  amounting 
to  10/.,  which  is  exactly  the  difference  between  the  one  price  and  the  other. 
It  is  clear  that  this  is  nothing  more  than  another  mode  of  making  a  claim  that 
has  been  disallowed  once  before.  It  is  still  a  claim  for  the  supposed  loss  of 
a  bargain.  On  this  ground  there  can  be  no  doubt  that  he  is  not  entitled  to 
damages. 

Patteson,  J. — The  question  does  not  here  arise,  whether  a  party  is  en- 
titled to  recover  expenses  incurred  by  him  in  order  to  improve  an  article 

(a)  This  case  stood  for  iudgment  in  this  between  the  parties  no  judgment  will  be 
Coart,  but  an  arrangement  tiaving  been  made      given. 

t2 
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Eing*t  Bench, 


Clare 

Matnabd. 


purchased  for  a  certain  sum,  which  afterwards  he  sells,  but  is  obliged  to  take 
back.  The  declaration  states  as  special  damage  the  difference  between  the 
55L  for  which  the  plaintiff  sold  the  horse,  and  the  451,  for  which  he  bought 
it.  There  is  no  statement  that  the  difference  was  laid  out  upon  the  horse, 
and  its  value  thereby  increased.  It  is  a  simple  allegation,  that  the  horse  was 
bought  for  45/.  and  afterwards  sold  for  551.  Upon  this  declaration  the 
plaintiff  cannot  be  entitled  to  recover  the  difference.  Whether  it  could  be 
recovered,  supposing  it  to  have  been  averred  and  proved  to  have  been  laid 
out  upon  the  horse,  it  is  not  necessary  for  me  to  give  an  opinion. 

CoT.BRiDOE,  J. — I  found  my  opinion  upon  the  facts  stated  in  the  record. 
It  there  appears  that  the  plaintiff  bought  the  horse  for  45/.,  expenses  were 
incurred^  and  he  then  sold  it  for  55L  He  now  contends  that  he  is  entitled 
to  recover  the  difference  between  the  two  sums.  It  is  not  alleged  as  special 
damage,  that  he  had  laid  out  money,  and  that  in  consequence  of  the  breach 
of  the  warranty  he  lost  that  money,  nor  that  the  difference  in  the  price  was 
in  consequence  of  money  laid  out ;  it  is  only  stated  that  the  horse  was 
bought  for  so  much  and  sold  for  so  much.  The  plaintiff  now  seeks  to  re- 
cover 1 0/.,  being  the  difference  between  the  two  prices  put  simply  and  dryly 
as  the  loss  of  a  bargain.    This  he  is  not  entitled  to  recover. 

Rule  refused. 


May  Srd, 

A  prescription 
irhereby  the  oc- 
cupier of  B. 
claimed  to  have 
the  sole  and  ex* 
elusive  right  of 
pasture  and  feed- 
ing of  sheep  aud 
lambs  in  and  upon 
&c.,  as  to  B-  be- 
longing and  apper- 
taining:— HeU, 
only  to  entitle  tlie 
occupier  of  B.  to 
depasture  &c. 
wiUi  sheep  aud 
lambs  levant  and 
couchant  on  B. 

2.  That  the  de- 
pasturing the 
locus  in  quo  by 
the  occupier  of  B> 
-with  sheep  and 
lambs  not  his  own 
properly,  but 
taken  in  **  on 
tack,"  was  proper- 
ly citaracterised 
by  the  judge  at 
the  trial  as  a 
usurpation  in 
itsf  If,  and  not  evi- 
dence uf  any  riglit 
to  dpp.istuie  the 
locus  in  quo  witli 
such  sheep  and 
lambs,  although 
admissible  sis  evi- 
dence in  support 
of  the  alleged 
prescription. 


Jones  v.  Richards  and  others. 

"D  EPLEVIN.  The  only  question  in  this  case  arose  upon  a  cognisance 
made  by  the  defendants  as  bailiffs  of  E,  P.,  the  occupier  of  Blaenmerjfn, 
of  the  taking  the  plaintiff's  cattle  as  a  distress  under  a  prescription,  whereby 
the  occupier  of  Blaenmeryn  claimed  to  have  the  sole  and  exclusive  right  of  pas- 
ture and  feeding  of  sheep  and  lambs  in  and  upon  the  locus  in  quo,  belonging  and 
appertaining  to  Blaenmeryn,  The  plaintiff  traversed  this  right,  and  issue 
was  thereupon  joined.  At  the  trial  before  Coleridge,  J.  at  the  Lent  Assizes, 
at  Cardigan,  the  defendants,  in  support  of  the  right  claimed,  gave  in  evi- 
dence the  fact,  that  for  many  years  the  occupiers  of  Blaenmeryn  had  de- 
pastured the  locvs  in  quo  with  sheep  and  lambs,  the  property  of  others, 
which  had  been  taken  in  "  on  tack"  by  them  and  also  by  the  defendants ;  and 
that  the  plaintiff,  though  he  knew  all  these  facts,  had  offered  no  opposition 
to  their  so  doing.  The  learned  judge,  in  summing  up,  told  the  jury,  that  in 
his  opinion  the  depasturing  the  locus  in  quo  by  the  sheep  of  others  taken  in 
on  tack  was  a  usurpation  on  the  part  of  the  defendants,  but  that  still  he  con- 
sidered it  as  evidence  to  shew  the  existence  of  the  right  prescribed.  Verdict 
for  the  plaintiff. 

Chilton,  in  this  term  (a),  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
— The  learned  judge  ought  to  have  left  it  to  the  jury,  that  the  depasturing  on 
the  locus  in  quo  of  these  sheep  and  lambs  taken  in  "  on  tack"  was  the  exercise 
of  alegitimate  right.  There  was  nothing  in  the  terms  of  the  prescription  to  raise 
a  presumption  that  what  had  been  done  amounted  to  a  usurpation.  The  pre- 
scription only  limited  the  exercise  of  the  right  claimed  to  the  occupier  of 
Blaenmeryn,     There  was  nothing  in  it  which  restricted  him  to  the  user  of  it 

(o)  April  21,  coram  Lord  Venman,  C.  J.,  Pattesoji  and  Coleridge,  Ss^ 
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by  sbeep  and  lambs,  being  his  own  property,  or  levant  and  couchant  on  Biaeti"  King*$  Bench. 

meryn ;  therefore,  whether  or  not  they  were  so  was  perfectly  immaterial ;  v^^/-^ 

and  as  what  had  been  done  was  within  the  knowledge  of,  and  miopposed  by  Jones 

the  plaintiff,  it  established  a  right  to  the  pasturage  in  the  manner  in  which  it  Richards 

had  been  exercised.  and  others. 

Cnr.  ado,  vult. 

Lord  Demman,  C.  J.  now  delivered  the  judgment  of  the  Court. — In  this 
case  Mr.  ChiiloH  moved  for  a  rule  for  a  new  trial  on  several  grounds  (a), 
which  we  disposed  of  on  the  motion,  and  we  took  time  to  consider  the  fol- 
lowing. The  issue  on  which  the  cause  turned  was,  whether  the  defendant 
RicAardSf  occupier  of  a  farm  called  Blaenmeryn^  was  entitled  to  the  sole  ex- 
clusive right  of  pasture  and  feeding  of  sheep  and  lambs  on  the  loots  in  quo^ 
as  appertaining  to  that  farm.  In  support  of  this  right,  the  defendant  on  the 
trial  gave  important  evidence  of  feeding  the  sheep  of  other  persons,  which 
be  had  taken  in  on  tack ;  and  the  learned  judge,  commenting  upon  this  evi- 
dence in  his  summing  up,  stated  to  the  jury,  that  although  they  ought  not 
to  dismiss  it  from  their  consideration,  because,  whether  lawful  or  not,  it  might 
be  very  cogent  to  prove  the  existence  of  the  right  claimed,  yet  it  did  not 
appear  to  him  that  it  could  properly  be  considered  as  done  in  the  exercise 
of  that  right ;  that  even  if  the  right  existed,  the  tacking  appeared  to  him  to 
be  a  usurpation  upon  the  lord's  grant ;  for  as  that  extended  only  to  the  ex- 
clusive feeding  of  sheep  and  lambs  by  the  occupier  of  Blaenmetynf  as  apper- 
taining to  his  farm  of  Blaenmeiyn,  the  lord  had  reserved  to  himself  all  other 
modes  of  enjoying  the  produce  of  the  land,  and  was  entitled  to  eat  by  the 
mouths  of  beasts  or  horses  whatever  the  sheep  and  lambs  on  Biaenmeryn  did 
not  consume.  It  was  contended,  and  we  think  with  justice,  that  this  mode 
of  characterising  the  evidence  was  calculated  to  weaken  its  due  effect  upon 
the  jury,  if  it  were  entitled  to  be  considered  as  a  lawful  mode  of  exercising 
the  right ;  and  the  question,  therefore,  which  we  desired  to  consider  was, 
whether  the  learned  judge  was  correct  in  the  construction  which  he  put  upon 
the  right  claimed  in  this  record,  and  we  are  of  opinion  that  he  was. 

The  prescription  alleged  in  this  case  is  of  so  unusual  a  kind,  that  no  decision 
precisely  in  point  was  mentioned  in  moving  for  the  rule,  nor  have  we  upon 
search  found  any.  But  several  cases,  in  which  the  Courts  have  had  to  con- 
sider claims  to  common  by  custom  or  prescription,  furnish  principles  on  which 
we  may  safely  decide  this.  We  refer  to  Potter  v.  North  (Jb),  Hoshins  v. 
Robins  (c),  and  the  cases  collected  in  the  notes  there.  The  principle  seems 
to  be  to  ascertain  the  extent  of  the  rights  conferred  and  the  rights  reserved 
by  the  grant,  and  to  see  whether  the  act  be  in  derogation  of  the  latter.  By 
the  terms  of  this  prescription  the  grantee's  right  is  limited  to  the  feeding  of 
sheep  and  lambs.  This  would  be  wholly  insensible  if  the  entire  pasturage 
were  granted  to  him  in  exclusion  of  the  lord.  Further,  the  right  to  feed  by 
sheep  is  not  limited  by  number,  so  as  to  make  it  indifferent  to  the  lord  by 
whose  sheep  the  pasturage  is  enjoyed,  but  it  is  a  grant  to  the  occupier  of 
Biaenmeryn,  and  is  appurtenant  to  that  farm.  Some  interest  in  the  pas- 
turage therefore  being  reserved  to  the  lord,  the  questions  are,  what  is  that 
interest,  and  is  the'  Ucking  relied  on  in  derogation  of  it  ?      It  appears  to  us 

(a)  That  the  verdict  was  agaiast  evidence.  (c)  2  Wms.  Saand.  324. 

(6)  I  Wms.  Saund.  350. 
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the  most  reasonable  conclusion  from  the  premises^  that  the  lord's  interest  is 
in  the  consuming  by  the  mouths  of  his  cattle  and  horses  whatever  is  not  re- 
quired for  the  sheep  and  lambs  Itcant  and  couchant  on  Blaenmaryn.  The 
appurtenancy  to  a  particular  farm  is  not  in  itself  equivalent  to  levancy  and 
couchancy,  nor  do  we  rely  on  it  as  such.  Our  conclusion  is  drawn  from  the 
language  of  the  whole  prescription,  and  upon  this  it  appears  to  us  that  the 
tacking  of  the  sheep  is  injurious  to  such  right.  The  evidence  in  the  cause 
we  may  mention  served  to  shew  the  reasonableness  of  the  grant  thus  con- 
strued. It  appeared,  on  the  one  hand,  to  be  favourable  for  the  sheep  and 
convenient  to  the  owner  to  have  the  exclusive  enjoyment  of  certain  spots  at 
certain  seasons  of  the  year  ;  and,  on  the  other,  Uiat  there  was^  beyond  that 
which  was^required  for  the  sheep,  profitable  pasture  for  cattle.  There  will, 
therefore,  be  no  rule. 

Rule  refused. 


The  Emperor  of  Brazil  v.  Robinson. 

May  Sth, 

A  foreign  SOTO-     A  CTION  ou  a  charter-party.     The  plaintiff  resides  in  South  America, 

reign  who  resides 
ftl*r(Mul  is  liable  st 

plaintiff  in  «n  m-        W,  H.  Watson  having  obtained  a  rule  nisi  calling  upon  the  plaintiff  to  find 
"^xtt^^.  security  for  C08t8. 

Martin  now  shewed  cause.  In  the  case  of  the  Duke  de  McnteUano  v. 
Christin  (a)  a  similar  application  was  refused,  on  the  ground  that  the  plaintiff 
being  an  ambassador,  it  would  not  be  respectful  towards  his  sovereign  to 
exact  such  a  security.  That  reason  applies  with  greater  force  in  the  present 
case,  particularly  since  no  special  reason  is  set  out  to  shew  that  such  an  ap- 
plication is  necessary. 

Watson,  contr^.  The  ground  on  which  the  Court  acted  in  the  case  cited 
was,  that  the  ambassador  was  resident  in  this  country. 

Per  Curiam, — The  plaintiff  here  resides  abroad,  and  there  is  nothing  to 
distinguish  him  from  any  other  suitor. 

Rule  absolute. 

(a)  5M.&  S.603. 


May  5th. 

Un^er  6  Geo. 
3, c.  25,  justices  of 
the  peace  liave  no 
jurudictiou  to  iu. 
terfcre  on  occa- 
sion of  disputes 
between  masters 
and  domestic  ser< 
vants  relative  to 
their  contracts  of 
luring. 


Kitchen  v.  Shaw. 

A  CTION  for  false  imprisonment.     Plea :  the  general  issue.      At  the  trial 
before  Lord  Abinger,  C.  B.  at  the  Summer  Assizes,  1835,  at  CarlisUfhis 
lordship,  after  hearing  the  case  stated  by  the  plaintiff's  counsel,  directed  a 
nonsuit. 

Cressxcell  in  the  ensuing  Michaelmas  term  obtained  a  rule  nisi  to  set  aside 
the  nonsuit  and  for  a  new  trial  ;  against  which 


EASTER  TERM,  1837.  279 

Cdtman^  in  Hilary  term,  1837,  shewed  cause.  King**  Bench. 


Cresswell  was  heard  in  support  of  the  rule.     The  facts  and  arguments  suf-       Kitchen 
ficiently  appear  in  the  judgment.  Sraw. 

Cur.  adv.  vult. 

Lord  Denman,  C.J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  false  imprisonment.  Lord  Abinger  nonsuited  on 
the  opening  of  the  case  by  the  plaintiff's  counsel,  from  which  it  appeared 
that  she,  being  an  infant,  complained  of  the  defendant,  a  justice  of  the  peace, 
for  convicting  her  under  6  Geo.  3,  c.  25,  s.  3,  for  not  performing  her  con- 
tract with  a  master  to  whom  she  had  hired  herself  as  a  domestic  servant.  A 
new  trial  was  moved  for,  and  the  rule  granted,  on  the  ground  that  to  this 
class  of  servants  the  act  did  not  apply  ;  and,  secondly,  supposing  it  to  apply, 
the  plaintiff's  infancy  was  said  to  prevent  her  from  entering  into  a  contract 
of  service.  We  find  it  unnecessary  to  give  any  opinion  on  the  question  of 
infancy,  because  we  are  clearly  of  opinion,  on  the  first  objection,  that  tlie 
defendant  had  no  jurisdiction.  The  5th  of  Elizabeth  is  not  only  confined  to 
certain  classes  of  servants,  but  it  expressly  excludes  domestic  servants.  The 
eleventh  negative  qualifiction  in  sect.  4,  is  thus  worded,  '*  not  being  lawfully 
retained  in  the  household,  or  in  any  ofHce  with  any  nobleman,  gentleman  or 
others,  according  to  the  laws  of  this  realm.*'  If  any  statute  in  pari  maierid 
had  been  designed  to  do  away  this  limitation,  one  should  naturally  expect 
that  this  would  have  been  effected  by  plain  words.  Now  the  statute  6  Geo. 
3,  c.  25,  intituled  *'  An  Act  for  better  regulating  Apprentices  and  Persons 
working  under  Contract,"  is  introduced  by  no  general  preamble.  The  first 
clause  applies  a  remedy  to  the  evil  therein  recited — the  injustice  practised  on 
several  manufacturers  in  this  kingdom  by  apprentices,  who  leave  their  service 
as  soon  as  they  become  useful  in  it.  The  preamble  of  the  4th  section  is  thus 
worded :  "  And  whereas  it  frequently  happens  that  artificers,  calico-printers^ 
handicraflsmen,  miners,  colliers,  keelmen,  pitmen,  glassmen,  potters,  labourera 
and  others,  who  contract  with  persons  for  certain  terms,  do  leave  their  respec- 
tive services  before  the  terms  of  their  contracts  are  fulfilled,  to  the  great  dis- 
appointment and  loss  of  the  persons  with  whom  they  so  contract ;  for  remedy 
whereof  be  it  enacted,  that  if  any  artificer  (followed  by  the  same  list  as  be- 
fore) or  other  person  shall  contract  with  ani/  person  or  persons  whatsoever  for 
any  time  or  times  whatsoever."  Large  as  these  words  undoubtedly  are, 
when  we  apply  to  them  the  ordinary  rules  for  construing  acts  of  parliament 
laid  down  by  Mr.  Dwarris  (a),  and  acted  upon  in  all  times,  but  nowhere  more 
clearly  stated  than  by  Lord  Tenterden  in  Sandiman  v.  Breach  (A),  we  find 
ourselves  compelled  to  say  that  the  **  other  persons'*  are  not  all  persons  who 
enter  into  engagements  to  serve  for  stated  periods,  but  persons  of  the  same 
description  as  those  before  enumerated,  and  that  the  generality  of  the  words 
must  have  been  so  restricted,  even  though  domestic  servants  had  not  been 
excepted  from  the  5th  of  Elizabeth.  In  the  argument,  many  cases  were 
cited,  among  others,  Gray  v.  Cookson  (c),  Lowther  v.  Lord  Radnor  (rf),  Hardy 

(a)  Pait  2cl,  736,  750.  (r)  16  East,  13. 

i^b)  7  B.  &  C.  96.  {d)  8  East,  113, 
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King't  Bench.    V.  Ryle  (a),  properly,  because  they  are  connected  with  the  subject-matter,  but 
>^v^^        not  now  requiring  particular  examination,  because  they  have  no  bearing  on 
KrrcHXN       this  point.     We  may  add,  that  the  general  opinion  has  been  in  conformity 
SbI'w.        ^^^^  ^^^  present  decision,  and  that  the  treatises  have  so  considered  it.     We 
conclude  then  that  the  defendant  has  acted  without  jurisdiction,  and  the 
plaintiff  ought  to  have  been  permitted  to  prove  her  case.     The  rule  for  set- 
ting aside  the  nonsuit  and  granting  a  new  trial  must  be  absolute. 

Rule  absolute. 

(a)  9  B.  &  C.  603. 


Gla HOLME  V.  RowNTREE  and  another. 

Debfon  «  'ud     A  ^'^^^^  ^^  ^^^*  against  the  defendants,  as  executors,  on  a  judgment  ob- 
BCDtagAiost  B.  tained  by  the  plaintiff  against  Clarke  their  testator.  Plea  :  PUni  adnrnmtra" 

ton  of  "  wwl'  *^>  except  as  to  4/.  6«.  Sd.  Replication,  traversing  the  plen^  administravii.  At 
pUmt  mimmistrmpn  the  trial  before  Tindal,  C.  J.  at  the  Newcastle  Summer  Assizes,  1 8  35,  it  appeared 
^k!ISon.*^tr»^  ^^'^  ^^  ^^^^  ^^  testator,  being  indebted  to  Rowntree,  deposited  with  him  a  life 
iagtiitfiMhad-  insurance  policy  for  200/.  as  a  security,  but  refused  to  execute  a  formal  as- 
the  trial  it  ap.  sigumcut  of  it.  He  afterwards  made  his  will,  constituting  Rowntree  and 
peared  that  c.  be-  jjjg  other  defendant  his  executors,  and  wrote  a  letter  to  the  directors  of  the 
£.,deposited  witii  iusuraucc  Company,  informing  them  that  he  had  transferred  his  interest  in  the 
him,  M  security     noMcy  to  Rowntree ;  of  which  transfer  they  made  a  minute  in  their  books. 

for  tba  moDf  y  ad«   ■         •^  '  ' 

▼ancad,  a  life  In  1834  testator  died  without  having  executed  any  assignment  of  the  policy, 

andTOnimul^icaud  ^^^  ^"  ^^®  Company  refusing  to  pay  its  amount  to  any  other  than  his 

to  the  insurance  exccutors,  the  defendants  eventually  signed  a   receipt  for  it  in  that   cha- 

had^sMferred*  ractcr  ;  Roxviilree  at  the  same  time  delivering  a  protest,  which  stated  that  he 

his  interest  in  the  only  signed  in  that  character  for  the  purpose  of  satisfying  the  directors,  and 

which  they  made  that  hc  did  not  thereby  compromise  his  own  individual  claim  upon  the  money. 

a  minute  in  their  Xhc  debt  to   Rowntree  amounted  to   186/.;  funeral  expenses  and  probate 

c.  afterwards  6/.  lOs,  2d.;  joumcy  to  Durham  and  other  expenses  in  procuring  payment 

appointed  R  and  ^f  ^j^g  policy  SL  3s.  5d,     Vcrdict   for  the  plaintiff,  with  leave  to  move  to 

M.  his  executors,  . 

and  died  without   enter  a  nonsuit. 

making  a  formal  Cresswcll  in  Michaelmas  term,  1835,  having  obtained  a  rule  accordingly, 

assit^ument  of  tlie  '  »  o  o  .^ » 

policy.    Tlie  in- 

iia?inrrefrsed°  o  Alexander  and  Bliss  now  shewed  cause.  Hawkins  v.  Lawse  (b),  and  all  the 
pay  the  proceeds  earlier  cascs,  proceed  upon  a  case  in  the  Year  Books  (c),  in  which  the  party 
out  Tr^cTpt  from  was  held  to  have  a  right  on  the  ground  of  retainer.  The  doctrine  of  retainer 
the  executors  of  can  Only  apply  as  between  debts  of  the  same  degree  ;  those  cases  are  not  autho- 
one  jTexecu^  ritics  therefore  in  favour  of  the  present  defendants  against  the  plaintiff,  who  is 
tors.    R.  at  the     ^  judgment  Creditor ;  and  a  new  principle  will  be  established  if  the  defendant 

same  time  de-  ,  ,r  .  .        .  .  .  , .  _  .         ,  ,  ,. 

livered  a  protest,  be  allowed  to  retain,  m  opposition  to  a  creditor  ot  a  superior  degree  (a), 
stating  that  he       Thcrc  are  only  three  grounds  on  which   the  defendant  Rowntree  can  claim 

jiad  done  so  only  .  . 

to  obtain  Uie         the  procccds  of  this  policy:  on  the  ground  of  retainer,  which  has  been  al- 

money,  and  tliat  i     t /- 4        o        ^«r  -n- 

he  did  not  thereby       W  1  Leonard,  154.     See  Wms.  Execu-  (d)  Viners  Abr.  Ut.  Executor,  (L.  a)  (M. 

compromise  his       tofs,  1015,  where  the  cases  are  collected  (2),       a)  ( M.  a  2). 

own  claim:—  (c)  20  Hen.  7,  6,  12,  14,  pp.  2,  4. 

JJfld,  that  R.  had 

a  lieu  upOD,  and  was  eolillcd  to  aj'^-ropnate  the  jTOttcds  to  the  pnymeut  of  his  claim. 
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ready  disposed  of;  as  assignee ;  or,  lastly,  as  pawnee.  He  cannot  claim  as  King's  Bench. 
assignee,  because  the  policy  being  a  chose  in  action,  no  assignment  of  it 
could  be  made ;  nor  as  pawnee,  because  having  treated  the  policy  as  the 
goods  of  the  testator,  at  the  time  when  he  obtained  its  payment,  he  cannot 
now  set  up  a  different  claim  to  it  on  the  ground  of  lien ;  Boardnum  v. 
Sm  (a)  ;  and  indeed  he  relinquished  his  lien  when  he  signed  the  receipt  as 
executor ;  Jacobs  v.  Latour  (6).  In  that  receipt  the  co-executor  joined,  and 
it  cannot  be  said  that  the  possession  of  A.  in  his  own  right  is  the  same  as  the 
possession  of  A,  and  B.  in  the  right  of  C.  But,  in  truth,  he  had  no  lien  on 
the  fruits  of  the  policy.  The  materials  of  the  instrument  only  were  in  his 
possession ;  they  would  at  best  give  him  a  mere  equitable  lien,  which  cannot 
be  set  up  against  the  present  legal  right  of  the  plaintiff.  Then  the  signature 
of  the  receipt  by  the  defendants  as  executors  is  an  admission  of  assets  in 
the  most  conclusive  form,  and  they  cannot  now  disaffirm  their  own  acts,  what- 
ever those  acts  may  have  been ;  Childs  v.  Monins  (c).  Quick  v.  Staines  (d). 
[Patteson^  J.  Suppose  Ronmtree  had  not  been  executor,  could  he  not  have 
compelled  the  existing  executor  to  obtain  the  amount  of  the  policy  in  order 
to  satisfy  his  debt  ?  or  if  the  executor,  having  obtained  the  whole,  paid  Rmon* 
tree  his  claim  upon  his  giving  up  the  policy,  would  the  whole  be  assets  ?] 
The  plaintiff  was  at  all  events  entitled  to  a  verdict  to  the  amount  of  the  ex- 
penses of  a  journey  to  Durham,  and  of  obtaining  the  policy,  since  they  must 
have  been  incurred  by  Rovmtree  on  his  own  behalf,  and  the  amount  there- 
fore could  not  be  retained  by  him  as  executor. 


Cresswellf  contrd.    The  point  as  to  these  sums  was  not  made  at  the  trial, 
nor  was  it  reserved.     (He  was  then  stopped  by  the  Court.) 


Lord  Denmak,  C.  J.  (afler  stating  the  facts  of  the  case.) — Since  we  are 
relieved  from  the  necessity  of  considering  the  point  last  raised,  the  question 
is,  whether  the  other  creditors  are  so  to  take  advantage  of  the  receipt  given 
by  Rowntree  as  executor,  as  to  divest  the  property  that  was  in  him  as  a  cre- 
ditor, and  divide  it  among  themselves.  I  see  no  reason  in  law  or  justice 
which  entitles  them  to  do  so.  In  the  case  which  has  been  cited  from  the 
Year  Books,  I  think  that  the  word  "  retain*'  must  not  be  construed  to  mean 
retain  as  executor,  but  that  the  executor  having  become  a  purchaser  was 
therefore  entitled  to  keep  in  that  character.  That  case  therefore  affords  no 
argument  in  favour  of  the  plaintiff. 

LiTTLEDALE,  J. — It  scems  to  me  that  Rowntree  has  a  right  to  apply  this 
money  in  discharge  of  the  debt  due  to  him.  I  cannot  consider  what  he  did 
as  a  retainer  by  him  in  the  character  of  executor.  (Mis  lordship  then  stated 
the  facts.)  Though  this  policy,  at  the  time  of  the  death  of  the  testator,  was 
legal  assets,  or  rather  something  preparatory  to  legal  assets,  still  there  can 
be  no  doubt  that  Rowntree,  or  any  person  to  whom  the  testator  was  indebted, 
and  with  whom  he  had  deposited  the  policy,  had  a  legal  lien  upon  it.  It  is 
said  that  he  had  a  mere  equitable  interest,  because  the  policy  had  not  been 
regularly  assigned.    That  circumstance  makes  no  difference.    The  deposit 


(a)  1  Campb.  410,  in  note  to  Atttr$ol  v. 
Briant, 

(h)  5  Biog.  130. 


(c)  2Brod.  &Bing.460. 

(d)  1  Bos.  &  Pul.  293. 
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King*$  BrnicK  of  the  policy  as  a  security  for  a  debt  due  by  the  testator  would  gi^e  a  l^^l 
interest  as  much  as  a  formal  assignment.  Now  suppose  that  the  policy  had 
been  pledged,  not  with  Rorvntree,  but  with  some  other  creditor.  The  insur- 
ance office,  before  payment,  would  have  required  a  receipt  to  be  given  both 
by  the  creditor  and  by  the  executor,  in  order  to  be  discharged  from 
their  liability  to  both.  The  money  would  then  have  been  paid  over, 
the  creditor  receiving  186/.,  and  the  executor  14/.  Now  what  difference 
can  it  make  in  any  point  of  view,  equitable  or  legal,  whether  Rowniree 
the  executor,  or  a  perfect  stranger,  is  the  creditor  ?  The  money  never  could 
have  been  obtained  by  the  executor,  but  with  the  consent  of  the  creditor, 
and  if,  on  the  occasion  of  any  disputes,  a  bill  in  equity  had  been  filed,  the 
Court  would  have  desired  this  186/.  to  be  paid  to  the  creditor.  The  same 
result  has  followed  from  the  direct  payment  of  this  money  by  the  office  to 
Rawntree,  But  it  is  said  that  Rowntree  gave  the  discharge  as  executor.  No 
doubt  he  did  so,  but  such  a  form  of  discharge  does  not  deprive  him  of  that 
which  he  claimed  at  first  in  his  own  right,  and  afterwards  gave  an  acquittance 
for  as  executor,  only  because  he  could  not  otherwise  obtain  it.  He  signed 
under  protest,  and  therefore  must  be  taken  to  have  received  the  money  as 
creditor,  although  he  did  sign  the  receipt  as  executor. 


Patteson,  J. — It  is  said  that  the  defendant  had  no  lien  upon  the  produce 
of  this  policy,  but  only  upon  the  paper  upon  which  it  was  written.  That  is  a 
doctrine  I  do  not  understand.  Would  any  one  argue,  that  where  a  bond  has 
been  pledged,  the  pawnee  has  a  lien  on  the  parchment  only  7  The  question 
then  is,  whether  Rowntree,  having  been  appointed  executor  by  the  person  who 
made  the  deposit,  and  having  given  a  receipt  for  the  proceeds  as  executor, 
is  to  lose  the  benefit  of  his  lien  ?  It  is  said  that  as  there  was  no  legal 
assignment  or  instrument  of  transfer  that  would  enable  Rowntree  to  get  the 
money  from  the  insurance  office,  and  as  therefore  he  was  obliged  to  get  it  as 
executor,  that  he  is  estopped  from  saying  that  it  belonged  to  him  as  pledgee. 
That  however,  at  all  events,  does  not  apply  to  the  other  defendant.  He  has 
merely  given  in  a  receipt  to  the  insurance  office,  in  order  to  enable  the  per- 
son who  held  the  policy  in  his  hands  to  have  the  benefit  of  his  lien,  and  the 
estate  of  the  testator  to  have  the  surplus.  However,  it  appears  to  me  per- 
fectly clear  that  the  proceeds  of  this  property,  so  far  as  the  lien  extended, 
were  never  assets  in  the  hands  of  either  of  these  defendants,  and  I  know  not 
why  it  should  be  said  that  this  is  a  new  doctrine.  It  seems  to  me  to  be  en- 
tirely consistent  with  the  principle  laid  down  in  the  case  cited.  The  fallacy 
of  the  argument  consists  in  treating  the  word  "  retain"  as  necessarily  mean- 
ing retaining  in  the  character  of  executor,  out  of  the  assets  of  the  testator. 
My  lord  has  already  said  that  it  has  not  necessarily  any  such  meaning.  It 
merely  means  "  to  keep."  And  it  is  plain  that  is  so.  The  meaning  is,  that  if 
an  executor  has  a  lien  upon  a  thing  by  reason  of  having  paid  a  sum  of  money, 
he  is  entitled  to  have  the  thing  pledged,  to  retain  the  identical  thing  as  his 
own  goods,  and  he  shall  not  be  called  on  to  administer  as  to  it ;  not  that  he 
is  to  retain  it  out  of  the  assets,  as  part  of  the  assets,  qud  executor.  Here 
the  executors  went  to  the  office,  who  were  debtors  of  the  testator,  be- 
cause, as  there  was  no  actual  assignment  by  deed,  it  was  necessary  that  the 
executors  should  go  there  to  be  the  hands  to  receive  the  money.  But  they 
only  would  receive  as  the  mere  conduit  pipes,  if  I  may  so  say,  o^  Rowntree; 
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and  the  circumstance  that  he  happened  to  he  one  can  make  no  difference  in    King't  Bmeh, 
principle. 


Gz^HOLMX 

Coleridge,  J. — It  would  he  a  great  disgrace  to  our  law  if  the  form  which  Rowntrbb 
Rawntree  was  obliged  to  go  through  to  make  the  pledge  available  were  so  to  and  another, 
operate  as  to  make  him  liable  to  the  estate  for  the  whole  amount  he  re- 
ceived. If  you  suppose  the  creditor  to  have  been  a  stranger,  all  difficulty  is 
removed.  Rowniree  can  only  be  liable  for  what  the  property  is  worth  when 
it  comes  into  his  hands  for  the  purpose  of  distribution,  and  it  is  worth  the 
surplus  only  afler  payment  of  his  debt.  It  is  as  if  Rowntree  had  been  di- 
vided into  two  persons —  Rowtitree  the  creditor,  and  Rawntree  the  executor. 

Rule  absolute  (a). 

(a)  And  see  Hean$  v.  Bogert,  9  B.  &  C.  432  ;  The  Stratford  and  Moreton  Railway  v. 
575  i  S.C.A  Man.  &  Ry.  486,  aod  the  cases  Straton,  2  B.  &  Ad.  518  ;  Gourer  v.  Rey,  3 
there  cited ;  IngUs  v.  Spenee,  1  C.  M.  &  R.      B.  &  Ad.  313,  &c. 


MouNSEY  V.  Dawson  and  another. 

May  Sth, 

/^ASE  for  a  wrongful  distress.     The  fourth  count  was  for  distraining  the     i.  The  statutf 
goods  of  the  plaintiff,  and  for  detaining  and  selling  them  after  replevin  %,^'^^)doL 
granted  by  the  sheriff  of  Cumberland,     The  second  plea  to  this  count  stated,  not  empower  the 
that  the  land  on  which  the  distress  was  taken  was  part  of  the  land  of  Det"  ^anty^to  replevy 
fvent  FelUj  which  is  parcel  of  the   lordship  and  honor  of  Cochermouth^  of  «*^»  ^*^'*."  ■ 
which  the  Earl  of  Egremont  is  seised  in  fee,  who  is  also  lord  of  the  manor  of  prescriptive  right 
Derwent  Fells,  and  that  the  earl  has  an  immemorial  right,  without  the  inter-  Jl^nJ^jJ^'i' j^"** 
ruption,  columny,  or  impediment  of  our  lord  the  king,  to  have  cognisance  of  maod  hu  been 
pleas  and  plaints  in  replevins  in  the  courts  of  the  respective  manors  and  lord-  ^i^of  ti^e 
ships  there  to  be  holden,  from  three  weeks  to  three  weeks,  by  plaints  in  the  liberty  to  replevy, 
said  courts  to  be  instituted,  and  upon  such  plaints  to  replevy  and  to  grant  ^  to^J^iy^ 
deliverance  of  goods  or  cattle  wrongfully  taken  as  a  distress  within  the  said  ^»*  ^^  demwid. 
honor,  whereof  complaint  has  been  made  in  the  said  courts  that  such  goods  od  the  cmo  for 
and  cattle  have  been  wrongfully  detained,  in  like  manner  as  the  sheriff  of  the  •«i»'>g  bwjI*  "ft*' 

°        •'  __  .     ,  1       ./»»  1         they  have  been 

county  had  m  his  county  before  the  oz  Hen,  o  ;  and  that  no  sheriti  or  other  replevied,  the  de- 
officer  of  the  king  may  enter  within  the  precinct  or  honor  of  the  lordship,  to  ^Jj^^Sc'e^o^tL 
perform  any  office  or  execution  there,  except  in  default  of  the  bailiffs  there,  defeudantofthe 
and  that  by  writ  of  non  omittas :  that  a  court  baron  of  the  manor  of  Derwent  ^^^^^* 
FclU  has  been  held  immemorially  from  three  weeks  to  three  weeks,  at  which 
plaints  in  replevin  may  be  instituted ;  by  means  whereof,  the  right  of  granting 
replevins  belongs  to  the  earl,  who  has  not  made  any  default  of  replevin : 
that  the  sheriff  of  the  county  did  not  require  the  earl  or  his  steward  to 
replevy  the  goods  ;  and  that  the  goods  and  chattels  were  not  replevied  by 
any  authority,  except  by  the  sheriff,  out  of  his  county  court ;  wherefore  the 
defendants  sold  the  goods  which  had  been  lawfully  distrained. 

Replication,  admitting  so  much  of  this  plea  as  alleged  the  seisin  of  the 
earl ;  to  the  residue  of  it,  de  injur  id. 

At  the  trial  before  Lord  Abinger,  C.  B.  at  the  Cumberland  Summer  As- 
sizes, a  verdict  was  found  for  the  defendant  on  all  the  iss'uesi  but  nominal 
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,  damages  were  conlingently  assessed  for  the  plaintiF,  in  the  event  of  the 
Court  entering  judgment  for  him,  no  I  nith  standing  the  verdict,  on  ihc 
ground  of  the  above  plea  being  ineuHicient,  as  not  shewing  any  audi  ex- 
clusive franchise  as  would  properly  oust  the  jurisdiction  of  the  shetiff  to 
grant  the  replevin.  R,  Alexander  having  obtained  a  rule  nisi  ont  his  point 
in  Mkhaelmat  term,  1835, 

Cmtarll  and  JK  H.  IVuUon,  in  Hilary  term  last  (j)  {January ^Q\\i),  shewed 
cause. — This  plea  is  good.  The  question  is,  whether  the  sheriff*  had  any 
right,  unless  by  consent  of  the  lord,  or  in  default  of  bis  bailiff]  to  grant  re* 
plevin  of  gooda  taken  within  the  manor.  At  common  law  the  sheriff  had  no 
jurisdiction  to  grant  replevins  except  in  Court,  and  then  only  upon  writ  out 
ofChancrn/;  and  "  if  goods  had  been  distrained  within  a  liberty  tliat  had 
return  of  writs,  he  could  not  enter  into  the  liberty,  but  was  driven  to  make  a 
warrant  to  the  baylie  of  the  liberty  to  make  deliverance  (£)■"  The  statute 
or  Marlbridge,  5S  Hen.  S,  c.  SI,  enlarges  his  power,  by  allowing  him  to  grant 
replevin  upon  plaint,  and  that  even  out  of  Court,  when  goods  have  not  been 
taken  in  any  liberty ;  but  ibe  statute  adds,  that  where  they  have  been  taken 
in  any  liberty,  "  et  balivi  libertatia  ea  deliberate  noluerinl,  tunc  vicecomes pro 
defeclu  ipsoram  balivorum  ea  faciat  debberari,"  making  the  default  of  the  bailitf 
a  condition  precedent.  Now  here  the  bailiff  of  the  liberty  has  not  made 
default,  and  the  sheriff  therefore  had  no  right  to  replevy.  It  was  contended, 
on  moving  for  this  rule,  that  tbc  replevin  by  tbe  sheriff  was  valid,  although 
he  might  be  liable  at  the  suit  of  the  lord  for  replevying  without  a  non  omltla*  ; 
and  Darby  v.  Foxici/  U),  Com.  Dig.  Retorn  (A),  and  Newland  v.  Cl^e{d), 
were  referred  to.  The  answer  ts,  that  it  is  only  by  tbc  Statute  of  Marlbridge 
he  has  any  right  to  enter  a  liberty  {e),  and  that  this  statute  does  not  confer 
such  right  on  him  until  after  default  made  by  the  bailiff  of  tbe  liberty.  It 
was  also  contended,  that  the  lord  cannot  grant  effectual  relief  in  cases  of 
wrongful  distreas,  inasmuch  aa  he  is  not  empowered  to  grant  replavina  out  of 
his  court,  which  are  oidy  held  at  intervals  of  three  weeks,  or  to  inrae*  writ 
of  tecond  deliverance ;  so  that  the  interposition  of  tbe  aheriff  is,  it  wm  said, 
requisite  to  prevent  a  failure  of  justice.  It  is  true  that  in  Ckapmam  t. 
fVuh  (/)  some  objections  of  this  sort  were  taken  to  the  claim  of  cognisMiGe 
made  by  the  University  of  Cambridge  in  a  case  of  replevin.  But  the  ju^- 
ment  of  the  Court  was  pronounced  against  the  claim  solely  on  the  grannd  of 
a  variance,  and  supplies  no  confirmation  therefore  to  these  objectioRS ;  nor 
does  it  seem  to  be  settled  that  the  lord  has  not  jurisdiction  to  grant  a  writ  of 
second  deliverance  (g),  Hallet  v.  Byrl  (i),  deciding  that  the  Hundred  Court 
cannot  grant  replevin  out  of  Court,  does  not  impugn  the  franchise  set  up 
here,  which  aiaumes  no  such  privilege;  and  in  Wilton  v.  Hobday {i),  the 
Court  were  of  opinion  that  a  special  custom  authorising  the  Major  of  Cm- 
ttrbiuy  to  grant  replevins  might  well  be  supported,  although  there  wu  a 
sheriff  of  the  same  city  and  coun^.     The  Statute  of  Marlbridge  gives  addt 

I,  C.  J.,  Wit-  (/}  FiUgibboD,  1S3. 

,   LidlaJalt,  J.  <xl  Bra.  Abr.  Cwnixmc*,  1^.33. 
(h)  1  Lord  Rayn.  218  ;  S.  C. 

(b)  31iiiul39.  tepMlediDSMod.363i  Skiii.674;S  S 

<c>  1  HolJeRep.  118.  SSO;  >Dd  im  Bu;.Abr.  R(ptem(EJ. 

(d>  3  U.  &  Ad.  63p.  (I)  4  Msole  Sc  S«lir.  ISO. 
(<)  rit>.  Nat.  Brer.  168. 
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tional  powers  to  the  sheriff  of  the  county,  but  leaves  the  powers  of  the  lord     King's  Bench. 
of  the  franchise  just  as  they  were. 

There  is,  at  all  events,  no  ground  for  this  action.  When  goods  are  dis- 
trained after  replevin  by  the  sheriff,  a  writ  of  second  deliverance  should  be 
sued  out  by  the  plaintiff;  and  if  the  goods  be  eloigned,  a  writ  of  capias  in 
wiihemam  is  the  proper  remedy. 

R.  Alexander  and  Wightman,  contrd. — A  prescriptive  right  must  always 
be  strictly  pleaded  and  strictly  proved.  The  Statute  of  Alarlbridge  was  a 
great  boon  to  the  community,  by  giving  them  a  right  to  replevy  before  the 
sheriff  upon  plaint  without  writ,  and  at  all  times,  whether  in  or  out  of  Court. 
One  of  the  great  grievances  which  the  legislature  meant  to  redress,  was  the 
dilatoriness  and  inefiiciency  of  the  prescriptive  franchises  (a).  If  it  be 
necessary  that  some  default  be  made  by  the  bailiff  of  the  liberty,  before  the 
replevin  by  the  sheriff  of  the  county  can  be  justified,  the  total  incapacity  of 
the  lord  to  act  elsewhere,  or  at  any  other  time  than  at  his  three  weeks'  court, 
might  itself  be  treated  as  a  default.  His  inability  too  to  appoint  deputies, 
as  the  sheriff  may  under  1  &  2  Phillip  Sf  Mary,  s.  3,  to  break  into  buildings^ 
as  the  sheriff  may  under  the  Stat.  oC  IVestminster  1,  in  order  to  deliver  cattle 
detained  under  distress,  or  to  grant  a  writ  of  second  deliverance,  are  defaults 
inherent  in  the  constitution  of  his  court.  This  inability  to  direct  a  writ  of 
second  deliverance  to  the  sheriff,  though  it  is  not  the  ground  upon  which  the 
claim  of  cognisance  was  disallowed  in  Chapman  v.  Wish  (b),  yet  is  much 
dwelt  upon  by  the  Court  as  well  as  the  counsel;  and  it  is  laid  down  in  Draper 
V.  Crowther  (c),  that  claim  of  cognisance  should  not  be  allowed,  where  the 
consequence  would  be  a  failure  of  justice.  Wilson  v.  Hobday  {d)  does  not 
decide  that  the  lord  was  possessed  of  the  franchise  claimed  by  him  to  grant 
replevins,  but  simply  that  the  question  whether  he  has  such  franchise  or  not 
must  be  raised  on  the  pleadings. 

But  it  is  not  necessary  to  contend  that  the  Statute  of  Alarlbridge  has 
taken  away  the  jurisdiction  of  Lord  Egremont ;  it  is  enough  to  shew  that 
the  sheriff  has  at  least  concurrent  jurisdiction  with  him  to  grant  reple^ 
vins  in  all  cases,  although  he  may  not  make  deliverance  in  some  cases 
until  after  default  made  by  the  bailiff  of  the  liberty.  The  distinction  is 
between  taking  replevin  of  the  goods  and  making  deliverance  of  them. 
The  sheriff  may  always  take  replevin,  although  he  may  not  at  once  deliver 
the  goods,  where  they  are  both  taken  and  impounded  within  the  liberty. 
Gilbert  on  Replevin,  p.  77,  observes,  **  The  sheriff  having  thus  taken 
pledges,  &c.,  ought  forthwith  to  make  deliverance  of  the  goods  and  cattle 
distrained ;  but  if  the  distress  was  taken  xoithin  the  liberty  and  impounded 
there,  the  sheriff  ought  first  to  issue  his  warrant  to  the  bailiff  of  the  liberty, 
having  return  of  writs,  to  make  deliverance."  This  passage  confirms  the 
distinction  taken ;  the  author  says  generally,  that  the  sheriff  may  **  take 
pledges,"  that  is,  make  replevin,  although  in  one  case  only  he  cannot  deliver 
in  the  first  instance.  But,  for  any  thing  disclosed  in  this  plea,  the  sheriff 
might  in  this  case  not  only  replevy,  but  deliver  the  distress,  without  any  previ- 
ous default  by  the  bailiff;  for  the  author  adds,  *'  And  by  this  act,  if  a  distress 
was  taken  out  of  a  liberty,  and  impounded  within  it^  the  sheriff  might  enter 


68. 


(a)  2  lo&t  139,  and  Gilb.  on  Replevin, 


{b)  FitzgibboD,  153. 


(c)  2  Ventr.  353. 

(d)  4  Maule  &  Sel.  120. 
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KingU  Bench,  ^^^  liberty  without  any  previous  warrant  to  the  bailiff,  because  the  caption, 
which  is  one  of  the  points  complained  of  in  the  replevin,  was  in  the  county 
and  out  of  the  liberty."  It  may  be  inferred  from  these  and  other  passages, 
and  also  from  2  Inst.  139,  that  the  sheriff  may  always  take  the  replevin,  and 
may  also  enter  the  liberty  without  a  non  omttttu  clause,  and,  without  previous 
warrant  to  the  bailiff,  make  deliverance  of  goods,  unless  both  the  points 
complained  of,  that  is,  both  the  taking  and  the  impounding,  have  occurred 
within  the  liberty.  This  plea  certainly  states  that  the  goods  were  taken 
within  the  liberty,  but  not  that  they  were  there  impounded  also  ;  and  there- 
fore no  warrant  to  the  bailiff,  even  to  deliver  the  goods,  was  necessary,  nor 
need  any  default  on  his  part  be  shewn  ;  and  even  if  the  goods  had  both  been 
taken  and  impounded  within  the  liberty,  the  replevin  of  them  by  the  sheriff, 
stopping  short  of  their  actual  deliverance,  was  perfectly  legal.  It  may  be 
observed  further,  that  it  is  quite  consistent  with  this  plea  that  the  sheriff  did, 
before Teplevin,  send  his  warrant  to  the  bailiff  of  the  liberty. 

Lastly,  even  if  the  lord  were  the  proper  person  to  take  the  replevin  in  this 
case,  the  replevin  by  the  sheriff  is  not  void,  but  voidable  only.  This  ques- 
tion does  not  arise  between  the  lord  and  the  sheriff,  and  the  plea  does  not 
aver  that  any  notice  of  the  lord's  franchise  was  given  to  the  sheriff.  In  Fitz- 
patrick  V.  Kdly,  which  was  cited  in  argument  in  Rex  v.  Stobbs  (a),  it  was 
held,  that  although  an  arrest  by  the  sheriff  within  the  verge  of  the  palace 
was  a  contempt,  unless  he  acted  with  leave  of  the  Board  of  Green  Cloth,  yet 
that  the  arrest  was  not  void.  So,  as  to  an  arrest  by  the  sheriff  without  a 
non  omittas  in  the  liberty  of  Maiden^  that  the  sheriff  might  be  liable  at  the 
suit  of  the  bailiff  of  the  liberty,  yet  that,  as  against  the  defendant,  the  arrest 
was  not  wrongful,  Piggott  v.  Wilkes  (b)  ;  and  in  Jackson  v.  Hunter  (c),  a 
bail-bond  given  to  the  sheriff  of  Durham,  under  a  writ  issued  immediately 
from  this  Court  to  him,  was  held  not  to  be  void. 

Cur»  adv,  vult. 

Lord  Denman,  C.  J.  on  this  day  delivered  the  judgment  of  the  Court : — 
This  was  an  action  on  the  case  for  various  oppressive  and  irregular  proceed- 
ings in  taking  a  distress.  There  were  various  pleas.  The  jury  found  for 
the  defendants  on  all  the  issues ;  but  as  to  the  plea  pleaded  to  the  fourth 
count,  a  rule  was  obtained  and  argued  for  entering  judgment  for  the  plain- 
tiff, notwithstanding  the  verdict,  on  the  ground  that  the  plea  is  bad  in  law. 
The  grievance  set  forth  in  this  count  is,  that  the  defendants  sold  the  goods 
distrained  for  rent  due  in  respect  of  a  farm,  land,  and  premises,  after  the 
sheriff  had  granted  a  replevin  of  them  to  the  plaintiff.  The  plea  states  that 
the  farm,  land,  and  premises,  in  which  they  were  taken,  are  within  the  honor 
or  lordship  of  Cockermouthy  and  that  Lord  Egremont,  as  lord  of  the  honor, 
had  cognizance  of  pleas  and  plaints  in  replevin  in  courts  baron  of  the  said 
honor,  holden  from  time  beyond  legal  memory,  from  three  weeks  to  three 
weeks,  where  plaints  in  replevin  may  be  instituted,  with  a  power  to  replevy 
and  grant  deliverance  of  goods  wrongfully  distrained  within  the  honor,  such 
as  the  sheriff  had  before  the  Statute  o£  Marlbridge,  and  that  no  sheriff  might 
enter  the  said  honor  except  on  default  of  the  bailiff,  by  means  whereof  the 
right  to  grant  replevins  belonged  to  the  lord,  and  that  he  had  made  no  de- 
fault in  replevying  or  granting  deliverance  in  this  case  ;  wiih  an  averment  that 
the  sheriff,  before  replevying,  did  not  request  the  lord  to  replevy  or  grant  de- 

(a)  3  T.  R.  740  (/>)  3  B.  &  Aid.  502.  (6)  T.  R.  71. 
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liverance ;  and  that  the  sheriff  granted  the  replevin  out  of  his  County  Court.    King's  Bench. 
The  validity  of  this  plea  was  argued  in  the  most  learned  and  elaborate  man- 
ner, but  rather  perhaps  as  between  the  sheriff  of  the  county  and  lord  of  the 
honor,  than  with  reference  to  the  litigating  parties.     The  plaintiff  contended 
that  the  whole  record  shewed  him  to  have  been  aggrieved  within  either  the 
first  or  the  second  clause  of  the  twenty-first  chapter  of  the  Statute  of  Marl- 
biidge ;  the  former  providing  that  the  sheriff  may  deliver  goods  taken  and 
detained  after  plaint  levied,  if  they  are  taken  out  of  liberties ;  the  second, 
that  "  if  the  beasts  were  taken  within  any  liberties,  and   the  bailiffs  of 
the  liberty  will  not  deliver  them  {noluerint  ea  delibcrare),  then  the  sheriff,  for 
default  of  those  bailiffs,  shall  cause  them  to  be  delivered."     It  was  said  that 
the  plea  did  not  shew  the  goods  to  have  been  impounded  within  the  honor 
of  Cockcrmouth  ;  and  certainly  it  makes  no  direct  allegation  of  that  fact ;  but 
the  cause  of  complaint  being  the  sale  after  a  replevin  by  the  sheriff,  it  is 
sufficient  if  it  shews  facts  by  which  the  jurisdiction  of  the  sheriff  to  grant 
such  replevin  is  taken  away,  and  that  objection  to  the  sale  therefore  removed. 
The  plea  alleges,  in  the  words  of  the  statute,  a  taking,  t.  e,  a  distraining 
within  liberties.     The  declaration  has  charged  no  wrongful  removal,  and 
we  think  therefore  that  the  place  of  impounding  has  not  been  made  material 
by  either  party.     The  taking  then  having  been  within  a  liberty,  the  sheriff 
acquired  from  the  statute  jurisdiction  to  replevy  in  the  event  there  described, 
t.  e.  if  the  bailiff  of  the  honor  would  not  deliver  them ;  then  by  that  defect 
of  that  bailiff  the  sheriff  is  empowered  to  act.     But  can  we  say  that  the 
bailiff  in  this  case  would  not  deliver  the  cattle,  when  the  plea  states  that  the 
sheriff  had  not  required  him  so  to  do  ?     Cokey  in  his  commentary  on  this 
chapter,  founding  himself  on  Fleta's  authority,  expressly  says,  "  that  in  such 
case  the  sheriff  ought  to  make  a  warrant  to  the  bailiff  of  the  liberty  to  make 
deliverance,  whereunto  if  he  make  no  answer^  or  returns  that  he  will  make 
no  deliverance,  or  the  like,  the  sheriff  may,  by  force  of  this  statute  and 
Westminster  1st,  enter  into  the  liberty  and  make  deliverance."  This  refers  to 
the  17th  chapter  of  Westminster  the  first,  which  enjoins  the  sheriff  to  employ 
force,  if  necessary,  for  rescuing  distresses  improperly  detained,  and  enacts  a 
severe  punishment  against  the  takers  ;  but  this  provision  is  also  made  to  take 
effect  after  the  lord  or  taker  shall  be  admonished  to  make  deliverance  to  the 
sheriff.     It  seems  impossible  then  to  construe  the  word  noluerint  in  the  ordi- 
nary sense  of  a  mere  neglect  or  nonfeazancey  when  it  evidently  imports  re- 
fusal to  comply  with  a  demand.     Now  in  this  case  no  demand  was  made,  and 
we  might  propose  a  second  question,  of  what  default,  under  these  circum- 
stances, the  lord  of  the  liberty  can  be  deemed  guilty.     The  statute,  while  it 
represses  illegal  proceedings  in  the  owners  of  franchises,  recognises  and  pre- 
serves their  legitimate  rights  ;  and  it  would  seem  hard  to  charge  them  with 
default  where  they  proceed  with  all  due  diligence,  according  to  the  course 
and  practice  of  their  .courts.     If,  however,  the  incapacity  to  administer  a 
remedy  as  speedily  as  the  common  law  would,  by  the  hands  of  a  sheriff,  can 
be  called  a  default,  there  can  be  no  grievance  in  any  particular  instance,  with- 
out its  being  made  to  appear  that  such  delay  has,  in  fact,  taken  place.     By  pos- 
sibility the  three  weeks'  court  might  have  been  held  immediately,  and  so  have 
enabled  the  lord  to  replevy  as  early  as  the  sheriff  could.     But  these  inquiries 
are  really  out  of  the  present  case,  which  charges  the  landlord  with  oppres- 
sive conduct  in  selling  after  replevin  granted,  but  does  not  shew  that  he 
ever  had  notice  that  it  was  granted.    It  was  indeed  argued  that  the  sheriff 
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King'i  Bench,  may  possibly  have  sent  his  warrant  to  the  lord's  bailiSs,  (as  Coke  intimates  he 
ought,)  consistently  with  the  plea.  This  is  true ;  but  that  fact  cannot  be  in- 
ferred when  it  is  essential  towards  establishing  the  plaintiff's  case  of  griev- 
ance ;  still  less  should  we  be  justified  in  presuming  that  notice,  without 
which  the  sale  by  the  defendant  is  blameless.  The  grant  of  a  replevin  is  a 
matter  exclusively  between  the  oflScer  who  grants  it  and  the  owner  of  the 
distrained  goods ;  if  the  distrainer  is  to  be  affected  by  it,  he  must  receive 
notice  that  it  has  been  done.  Here  then  is  a  short  answer  to  the  plaintiff's 
case  on  the  count  under  consideration.  Perhaps  his  declaration  was  demur- 
rable for  not  averring  notice ;  the  want  of  it  might  have  been  pleaded,  and 
would  have  been  a  good  defence.  At  all  events,  when  the  record  fails  to 
show  that  the  sheriff,  who  was  not  originally  the  proper  officer  to  replevy, 
gave  the  defendant  notice  of  his  having  acquired  and  exercised  that  power, 
the  apparent  right  of  action,  whatever  it  may  have  been,  vanishes  from  the 
record. 

Rule  discharged. 


May  5tK 

A  cutton  it 
good  for  mU  vic- 
tuallers, upon  the 
watt*  of  a  manor 
selected  by  the 
lord  for  holding 
fairs  yearly,  to 
erect  booths  and 
place  posts  and 
tables  there  a 
ceasoDable  time 
before  the  first, 
and  to  continue 
them,  UQiil  a  rea- 
sooable  time  after 
tlie  last  of  such 
fairs,  they  paying 
him  Ihercfore  id. 
each. 


TirsoN  V.  Smith. 

I^RESPASS  for  breaking  and  entering  the  close  of  the  plaintiff,  called 
Rosiley  Fair  Ground,  in  the  parish  of  Westward^  in  Cumberland.    Second 
plea,  that  from  time  whereof  &c.,  on  certain  days  in  each  and  every  year,  to 
wit,  on  Monday  next  afler  the  feast  day  of  Pentecoit,  in  each  and  every  year, 
and  afterwards  on  each  alternate  Monday  in  each  and  every  year,  until  the 
feast  of  All  Souls,  fairs  for  buying  and  selling  of  all  kinds  of  goods,  wares, 
and  merchandizes,  have  been,  and  of  right  ouglit  to  have  been,  and  still  of 
right  ought  to  be  holden,  on  the  commons  or  waste  grounds  of  the  manor  of 
Westward^  in  the  county  of  Cumberland  ;  that  is  to  say,  on  some  part  thereof 
appointed  for  that  purpose,  from  time  to  time,  by  the  lord  of  the  said  manor 
for  the  time  being.     And  that  from  time  whereof  &c.  there  hath  been,  and 
of  right  ought  to  have  been,  and  still  of  right  ought  to  be,  an  ancient  and 
laudable  custom,  that   every  liege  subject  of  this  realm,  exercising  the  trade 
of  a  victualler,  at  a  reasonable  time  before  the  Monday  next  after  the  feast 
day  of  Pentecost,  in  each  and  every  year,  hath,  during  all  the  time  aforesaid, 
been  used  and  accustomed  to  enter,  and  of  right  ought  to  have  entered,  and 
still  of  right  ought  to  enter,  into  and  upon  the  part  of  the  said  commons  or 
waste  grounds  of  the  said  manor,  lordship,  or  forest,  from  lime  to  time  ap- 
pointed for  holding  the  said  fairs,  by  the  lord  of  the  said  manor,  lordship,  or 
forest,  for  the  time  being,  and  for  the  more  conveniently  carrying  on  his  said 
trade  or  calling,  to  erect  a  booth  and  stall,  and  to  put  and  place  posts  and  tables 
there,  and  to  keep  and  continue   the  said  booth,  stall,  posts  and  tables,  so 
erected,  put,  and  placed,  from  thenceforth  until  a  reasonable  time  after  the 
last  of  the  said  fairs  so  as  aforesaid  holden  in  each  and  every  year  before 
the  Monday,  &c.     The  plea  then  proceeded   to  justify  under  this  custom. 
The  third  plea  varied  the  custom,  by  stating  the  lord's  right   to  a  compensa- 
tion of  2d,  from  every  victualler  availing  himself  of  the  custom. 
Replication,  traversing  the  custom. 

At  the  trial  before  Lord  Abinger,  C.B.  at  the  Cumberland  Summer  Assizes, 
1835,  a  verdict  was  ound  for  the  defendant.    In  the  following  Michaelmas 
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term,  Biackburne  obtained  a  rule  nisi  for  entering  up  judgment  for  the  plain- 
tiff, notwithstanding  the  verdict,  on  the  ground  that  the  custom  set  up  by  the 
defendant  was  invalid. 

Cressweil  and  Wtghtman^  in  Hilary  term  last,  {January  26th,)  shewed 
cause  (fl). — The  custom,  on  which  the  defendant  relies,  is  valid  and  reason- 
able ;  but  a  custom  is  not  to  be  disallowed  as  a  matter  of  course,  even  where 
no  sufficient  reason  for  it  may  appear  at  the  present  day ;  per  Coke^  J.  in 
Hix  V.  Gardner  (b).  In  that  case  a  custom  binding  the  resiants  within  the 
manor  to  grind  their  corn  at  the  lord's  mill ;  and  in  Drake  v.  Wighsworth  (c), 
a  similar  custom,  with  a  payment  of  toll  also  for  grinding,  was  held  good.  In 
Cocksedge  v.  Fanshaw  (d)  it  appeared  that  the  corporation  of  London  had  a 
customary  duty  on  corn  imported,  from  which  freemen  were  exempt ;  and  it 
was  held  a  good  custom  that  factors,  being  freemen,  should  receive  to  their 
own  use  the  duty  arising  from  corn  consigned  to  them  merely  as  factors. 
The  Mayor  of  Northampton  v.  lVard(e),  Rex  v.  Burdett(f),  and  The  Mayor 
of  Norwich  v,  Swann  (g),  were  cited  when  the  present  rule  was  moved.  The 
doctrine  laid  down  in  the  first  of  those  cases,  that  the  right  to  attend  a  market 
does  not  involve  the  right  of  placing  a  stall  there,  cannot  be  disputed.  But 
Zcr,  C.  J.  states,  that  this  latter  right  may  be  acquired  on  payment  of  a 
compensation.  Now  the  defendant's  third  plea  does  not  claim  this  right, 
except  on  the  customary  payment  of  2d.,  and  is  therefore  supported  by  the 
above  authority.  Rex  v.  Burdett(f),  which  decides  only,  that  if  the  owner  of 
the  soil  of  a  market-place  covers  the  market-place  so  completely  with  stalls, 
that  the  market  people  are  obliged  to  use  them,  then  the  taking  stallage  by 
the  lord  for  the  use  of  them  is  extortion,  does  not  apply.  In  The  Mayor  of 
Norwich  v.  Swann  (g),  which  was  trespass  for  setting  tables  in  a  market-place, 
there  was  no  customary  compensation  upon  which  the  defendant's  claim  could 
rest.  The  principle  of  all  the  cases  on  this  part  of  the  subject  is  merely  that 
there  can  be  no  valid  custom  to  break  the  soil,  without  compensation  to  the 
owner  of  the  soil.  In  this  case  he  is  owner  of  the  fair  also,  so  that  no  objection 
can  be  taken,  that  by  the  custom  of  Borough-English  the  owners  may  be  two 
distinct  persons.  One  objection  to  this  custom  is,  that  so  many  victuallers 
might  crowd  into  the  market  as  to  exclude  from  it  the  owner  of  the  soil  and 
every  other  person.  Many  customs,  however,  have  been  allowed  which  were 
equally  unrestricted.  A  custom  for  all  the  inhabitants  of  a  town  to  dance  in 
a  particular  field,  is  good ;  so  for  all  persons  to  go  on  the  sea  shore  and  fish, 
or  to  dry  their  nets  on  land  adjoining  it  (/i) ;  or  to  enter  a  port  and  to  load 
and  unload  their  cargoes.  Yet  if  all  the  persons  respectively  intitled  chose 
to  avail  themselves  of  the^ic  several  customs  at  the  same  lime,  just  as  great 
inconvenience  would  follow  as  can  be  imagined  in  this  instance.  The  claim 
here  is  not  of  profits  d  prendre,  but  simply  of  an  easement. 

Biackburne,  Armstrong,  and  IV,  H.  Watson,  contrd. — There  are  three  ob- 
jections to  the  custom  set  up.     First,  It  is  too  large  with  reference  to  the 
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number  of  persons  for  whom  it  is  claimed.  It  is  claimed  for  all  victuallers  in 
the  kingdom.  Now,  at  common  law,  the  trade  of  victuallers  was  open  to  any 
person ;  who  therefore  might  have  exercised  it  for  a  single  day,  and  for  the 
first  time  at  this  fair,  so  that  the  public  might  have  been  excluded  altogether. 
Rex  V.  Burdett  {a)  shews  that  the  lord  may  be  indicted  for  extortion,  where 
he  allows  too  many  stalls  at  a  fair.  Yet,  if  this  custom  be  good,  too  many 
stalls  may  be  erected  against  the  will  of  the  lord,  and  a  responsibility  be 
thrown  upon  him,  from  which  he  cannot  screen  himself.  A  custom  cannot 
extend  to  all  persons  indiscriminately.  A  custom  for  all  the  inhabitants  of  a 
parish  to  play  at  lawful  games  in  the  close  of  A,  is  good ;  but  a  similar 
custom  for  all  persons  ''  for  the  time  being  in  the  said  parisfai"  is  bad :  Fitch 
V.  Ranlifig  (b).  Some  of  the  cases  put  on  the  other  sidci  as  for  all  persons 
to  load  and  unload  in  a  port,  are  instances  of  rights  enjoyed,  not  by  custom, 
but  by  common  law.  To  an  information  for  lading  wine  in  a  foreign  ship, 
the  defendant  pleaded  a  licence  of  the  King  to  J.  S,  to  do  so,  that  such  a 
licence,  by  custom  of  merchants  throughout  Eng^mi,  was  assignable,  and  had 
been  assigned  to  him  ;  and  "  it  was  argued  for  law  that  a  man  cannot  pre- 
scribe custom  throughout  England,  for  if  it  be  throughout  England,  it  is  a 
common  law  and  not  a  custom'*  (c). 

£d.  This  custom  of  pickage  and  stallage,  involving  the  necessity  of  break- 
ing the  soil,  is  not  an  easement,  but  a  claim  of  profits  d  prendre  in  aheno  solo, 
which  are  not  the  subject  of  custom.  In  the  passage  already  cited  from 
Brokers  Abr,  Custom,  pL  46,  as  to  the  custom  of  drying  nets,  it  is  added,  that 
a  custom  to  drive  stakes  in  the  land  for  that  purpose,  is  bad.  One  great 
objection  to  such  a  right  as  the  subject  of  custom  is,  that  it  cannot  be  re- 
leased ;  Gateward's  case  (d), 

Sd.  The  mode  claimed  for  its  enjoyment  invalidates  this  custom.  One 
victualler  might  set  up  a  stall  large  enough  to  cover  the  whole  fair.  Every 
claim  of  profits  d  prendre  must  be  restrained.  A  plea  of  right  of  common, 
without  averring  that  the  cattle  were  levant  and  couchant,  is  bad  upon  general 
demurrer  {c)  ;  and  if  the  lord  approve  under  the  Statute  o(  Merton,  he  must 
leave  sufficient  for  the  commoners.  There  cannot  be  a  good  custom  for  him 
to  grant  leases  of  the  waste  of  his  manor  without  restriction,  Badger  v. 

Ford  (J)' 


Lord  Denmak,  C.  J.  in  this  term  {May  5th)  delivered  the  judgment  of 
the  Court. 

This  was  a  motion  for  arresting  the  judgment,  where  a  verdict  had  been 
found  for  the  defendant,  on  a  plea  which  set  up  a  custom  for  all  victuallers 
to  erect  booths  on  the  locus  in  quoy  being  parcel  of  the  waste  of  a  manor, 
selected  by  the  lord  for  holding  fairs  yearly,  every  fortnight,  a  reasonable 
time  before  Monday  next  after  the  feast-day  o£ Pentecost,  and  continue  them  so 
erected  until  the  feast  of  All  Souls,  The  defendant  claimed  as  a  victualler  a 
right  to  erect  such  booth,  and  keep  it  there  during  the  whole  period,  paying 
2d,  to  the  lord. 

The  plaintiff's  arguments  to  shew  this  custom  was  bad  in  law,  resolved 
themselves  into  the  objection  that  it  was  too  large  and  indefinite,  as  admitting 
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ail  victuallers, — an  undefined  body,  vvho  might  cover  the  whole  land  in  ques- 
tion, to  the  exclusion  of  the  plaintiffhimself,  and  all  others  wishing  to  attend 
the  fair,  during  a  considerable  time  of  the  year.    But  in  the  absence  of  all 
authority  we  are  of  opinion  that  the  custom  is  good.    The  description  of  a 
victualler  is  sufficiently  definite,  and  the  attendance  of  that  class  of  persons 
at  a  fair  is  convenient,  or  rather  necessary,  for  the  refreshment  of  those  re- 
sorting to  it.     The  exclusion  of  the  owner  from  his  own  soil  may  certainly 
be  lawful  by  virtue  of  a  reasonable  custom,  and  the  exclusion  for  the  whole 
period  may  be  necessary  to  induce  the  victualler  to  bring  his  booth  to  a  spot 
possibly  so  distant,  that  frequent  removals  and  re-erections  might  reduce  his 
profits  to  nothing.     And  the  apprehension  that  the  resort  of  victuallers  may 
be  so  numerous  as  to  interfere  with  all  others  who  may  have  business  to 
transact  at  the  fair,  appears  to  us  altogether  unreasonable  and  extravagant. 
If  it  could  prevail,  it  must  indeed  extinguish  the  fair  itself,  to  which  all 
traders  of  every  class  may  resort  for  the  purpose  of  vending  their  wares, 
while  due  regard  to  their  own  interest  must  limit  their  actual  attendance  to 
such  a  number  as  appears  likely  to  have  a  fair  chance  of  trading  successfully. 

Rule  discharged, 


King't  Bench* 
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The  King  v.  Gueene  and  others. 

T>LACKBURN  had  obtained  a  rule  nisi  for  a  mandamus,  commanding  the 
defendants,  who  in  the  rule  were  styled  late  stewards  and  late  town-clerk 
of  the  borough  of  Gateshead,  in  the  county  of  Durham,  to  deliver  up  to  the 
council,  the  mayor  and  aldermen,  all  the  monies,  goods,  &c.  &c.  belonging  to 
or  concerning  the  borough-holders  and  freemen  of  the  said  borough,  which 
were  in  their  possession  &c.  on  or  afler  the  5th  of  June,  1835,  or  at  the  time 
of  granting  the  rule, 

Gateshead  is  one  of  the  places  named  in  Schedule  A  of  the  Municipal  Cor- 
poration Act.  But  it  was  stated  by  the  affidavits  on  behalf  of  the  defendant8» 
that  the  town  had  never  received  a  charter  of  incorporation,  and  that  the 
only  corporations  which  had  ever  existed  therein,  were  granted  by  the  Bishop 
of  Durham  for  the  time  being,  who  is  the  lord  paramount.  These  corpora- 
tions were  for  trading  purposes  only,  and  never  exercised  any  municipal 
powers.  The  borough-holders  and  freemen  were  the  owners  in  fee  of  cer- 
tain tenements,  to  which  they  were  admitted  at  the  court  of  the  lord  of  the 
manor  of  Gateshead.  There  was  no  election  of  freemen,  and  these  tene- 
ments were  descendible  or  alienable,  at  the  pleasure  of  the  tenant.  The  re- 
turning officer  for  Gateshead  was  appointed  by  the  sheriff.  It  appeared  from 
the  affidavits  on  the  other  side,  that  the  steward  received  a  copy  of  the 
Municipal  Reform  Act  from  the  post-office  ;  that  the  councillors  were  elected 
under  it,  January  1836,  and  that  no  proceedings  have  been  commenced 
against  the  parties  elected.  The  present  application  was  on  behalf  of  the 
officers  elected  under  the  act. 

Sir  /.  Campbell,  A.G.  (with  whom  were  R.  Ingham  and  A.  J.  Stephens,)  was 
stopped  by  the  Court. 

u2 


ApHl  rtnd. 

The  loMrtion  of 
Uie  name  of  « 
town  Id  S^edale 
AofUieMunicipd 
CorporattOD  Act, 
raises  •  presamp' 
Uon  that  such 
town  possesses  a 
msoidpal  corpo- 
ntion. 

BttttheCoort 
will  not  act  npoD 
the  presumpUoa 
if  it  be  negatived 
bjr  fiscti  on  affi* 
davit. 
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King'i  Bench,        Talfourdf  Serjt.  and  flight  man,  in  support  of  the  rule,  contended,  that  as 

v^^'W         there  appeared  to  have  existed  from  ancient  times  corporations  possessing 

The  Kino       many  of  the  attributes  and  cliaracters  of  a  municipal  corporation,  the  Court 

Gkvine  and    would  not  decide   on  affidavits  merely  that  Gateshead  was  no  corporation, 

otheis.         more  especially  since  it  had  been  acknowledged  as  such  in  schedule  A  of 

the  Municipal  Reform  Act. 

Lord  Denman,  C.  J.— The  insertion  of  Gateshead  in  the  schedule  to  the 
Municipal  Corporation  Act,  raises  a  presumption  that  it  possessed  a  munici- 
pal corporation.  But  that  presumption  is  rebutted  by  the  facts  stated  in 
the  affidavits.  And  since  no  answer  has  been  suggested  to  those  facts^  we 
should  not  be  justified  in  treating  Gaceshead  as  a  borough,  by  granting  this 
mandanivs. 

Rule  discharged  (a). 

(a)  See  Rex  v.  Whiie,2  liar.  &  Wol.  403. 


Ibbotson,  Bart,  and  Pollard,  v.  Fenton. 
The  Same  and  Bacon  v.  The  Same. 

May  &th,        rpHESE  were  two  actions,  one  on  a  bond,  the  other  in  covenant,  wherein 
ni«  Court  will  on    X       j     plainliflfs  having  obtained  verdicts  at  the  York  Summer  Assizes, 

nioUon  grmnt  too  r  r  n   j 

revenaiofraout-  1835,  signed  final  judgment  2Cth  November  of  the  same  year.  No  execution 
jud^jSTforpre-  "sued  against  the  defendant,  but  the  plaintiffs  proceeded  to  outlawry,  which 
sumed  irreguiaii-  ^as  Completed  2Gth  November  J  1836,  and  a  special  writ  of  capias  ullagatum 
qo'iring.^as  7000-  was  duly  issucd  and  returned  in  each  case.  The  same  year  the  defendant 
ditionof  the         camc  in  to  reverse  the  outlawry,  but  it  did  not  appear  upon  what  ffrounds. 

reversal,  thBl  tlie      ,       ,  -        ,  ,  .  i     i   i     r         t        i    t^  V.    t  i 

defendant  should  In  March  last  both  parties  attended  betorc  Lord  Denman^  C  J.  at  chambers, 
pay  interest  from    ^^  ^  suminoHs  taken  out   hv  the  defeiulant.     The  plaintiffs  were  willincr  that 

the  time  of  Ihe  ^  .  *  ,  o        " 

judgment.  the  Outlawry  should  he  reversed,  provided  they  were  paid  the  principal  and 

interest,  to  which  they  were  entitled  by  the  verdict,  the  costs  in  the  actions, 
and  in  the  proceedings  to  outlawry,  together  with  interest  upon  the  judg- 
ments up  to  the  time  of  payment.  The  defendant  objected  to  the  payment 
of  this  interest.  Eventually  it  was  arranged  that  the  interest  should  be  paid 
into  Court,  subject  to  the  event  of  an  application  to  the  Court ;  and  there- 
upon his  Lordship  made  an  order  for  the  reversal  of  the  outlawry  upon  the 
payment  of  the  amount  recovered,  damages  and  costs  in  the  actions,  as  tried 
on  the  final  judgments,  the  costs  of  the  proceedings  in  outlawry,  (without 
prejudice  to  their  continuance,)  and  the  payment  of  the  interest  into  Court, 
subject  to  the  application. 

The  master  ascertained  the  amount  of  interest,  which  was  paid  into  Court, 
and  the  defendant  paid  to  the  plaintiffs  the  other  sums,  pursuant  lo  the 
master's  taxation.  A  rule  nisi  having  been  obtained  by  the  plaintiffs  for  the 
payment  of  this  amount  of  interest  to  them, 

Cressudl  now  shewed  cause. — Process  of  outlawry  is  in  truth  nothing  more 
than  a  proceeding  to  bring  a  party  into  Court,  and  make  him  do  the  act 
which  he  has  before  neglected  to  do.    'I'lius,  in  the  case  of  outlawry  on  mesne 
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process,  the  outlawry  is  reversed  upon  putting  in  bail.     If  the  exigent  pro-     King*t  Bench, 
ceed  after  final  judgment,  the  debt  and  costs  only  must  be  paid  (a).     It  is         '^^v^ 
true,  that  if  on  a  writ  of  error  the  judgment  be  affirmed,  interest  is  allowed ;  ^'n^^^LLAUD* 
but  that  is  on  the  ground  that  there  is  a  new  judgment. — \_Littledal€f  J. — And  v. 

that  is  done  by  virtue  of  the  statute  3  Hen.  7,  c.  lO.J     There  exists  no  au-        Fbnton. 
thority  in  the  Court  to  prescribe  terms  upon  which  the  outlawry  shall  be    The  Same  and 
reversed ;  the  statute  4  &  5  /F.  ^'  M,  c.  18,  ss.  3  and  4,  enables  a  party  to  ^/ 

appear  by  attorney,  in  cases  of  outlawry,  for  the  purposes  of  its  reversal,  and  Same, 

directs  the  sheriff  to  discharge  the  party  arrested,  upon  an  engagement  by  an 
attorney  to  appear  and  reverse  the  outlawry. — IPattesorit  J. — I  know  of  no 
act  of  parliament  that  gives  a  right  to  reverse  an  outlawry,  except  for  irre- 
gularity. The  proceedings  in  outlawry  generally  arc  irregular,  because  they 
are  not  had  recourse  to  till  after  the  party  has  left  the  kingdom,  and  that 
constitutes  an  error  in  fact.  The  statute  referred  to  allows  a  party  to  appear 
by  attorney,  which  he  could  not  do  before,  but  it  gives  him  no  more  power 
to  reverse  the  outlawry  than  he  had  previously.]  If  the  Court  has  no  power 
inherent  in  itself  to  reverse  the  outlawry,  it  is  difficult  to  understand  how 
it  can  do  so  by  consent,  but  if  they  have  such  power,  then  by  analogy  to 
the  practice  in  mesne  process,  this  outlawry  should  now  be  reversed  without 
any  further  payment, — [Co/eri(/ge,  J. — The  cases  are  not  analogous ;  in  mesne 
process,  after  reversal,  the  action  goes  on  ;  but  here,  if  the  outlawry  be  re- 
versed, the  plaintiff  can  never  recover  his  money.]  There  is  no  reason  why 
a  party  should  be  in  a  better  condition  by  issuing  process  of  outlawry,  than 
he  otherwise  could  have  been.  He  could  not  have  recovered  this  interest 
under  any  other  form  of  proceeding ;  if  the  Court  can  prescribe  such  terms, 
they  must  have  authority  to  prescribe  any  terms  whatever. — [Coleridge,  J. — 
On  what  do  you  found  the  power  of  the  Court  to  reverse  the  outlawry  ?] 
On  the  ground  that  the  outlawry  has  discharged  the  duty  for  which  it  issued. 
The  debt  and  costs  have  been  paid. 

J.  Baylcy,  contrh, — The  parties  have  agreed  to  refer  this  question  to  the 
equity  of  the  Court.  It  is  only  by  indulgence  that  an  outlawry  can  be  re- 
versed on  motion  ;  and  there  are  many  cases  where  the  Court  has  refused 
such  indulgence,  and  driven  the  party  to  his  writ  of  error.  The  defendant 
ought  not  to  be  in  a  better  condition  by  reason  of  his  own  delay  ;  Campbell 
v.  Dalby  (6).  In  Vin,  Abr,  tit.  Interest,  there  are  several  cases  collected, 
in  which  the  Courts  have  allowed  interest.  It  may  be  recovered  on  a  judg- 
ment of  a  Court  of  Equity,  Brown  v.  Barkham  (c),  Godfrey  v.  H^atson  (d).  In 
Bann  v.  Dalzell  (c).  Lord  TenUrden  held  that  interest  might  be  recovered  on 
an  Irish  judgment.  There  is  nothing  in  this  case  from  which  the  Court  will 
pronounce  that  the  proceedings  have  been  irregular. 

Lord  Denman,  C.  J. — If  the  practice  of  the  Court  had  ever  been  to  allow 
interest  upon  the  reversal  of  an  outlawry,  no  doubt  the  plaintiffs  would  be 
entitled  to  it ;  but  the  practice  has  always  been  otherwise,  and  has  now  be- 
come so  inveterate  that  we  cannot  interfere  with  it.  Upon  this  motion  we 
must  presume  irregularity  in  the  outlawry;  the  same  rule  must  therefore 

(a)  Tidd's  Prac.  Ut,  Outlawry.  (d)  3  Atk.  617. 

(6)  3  Bar.  1420.  (e)  M.  &  M.  228. 

(c)  1  P.  Wm^  65f  ♦ 
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n^i  BnA.   gofeni  iif  in  reveniDg  it  at  if  there  bed  been  proeeedingi  b  error;  end  we 

,    ^"^"^^^      eemiot  attach  any  conditions  to  the  reversal. 
Inofisovp  Bsft  ^ 

9.  LiTTLXDALii  J. — ^Thcsc  parties  have  not  been  prediided  from  recorering 

this  interest ;  they  might  hare  done  so  had  they  chosen  to  bring  an  action  on 

ttdBAonc     ^Im  judgment,  M^Chare  t.  Duntm  (a).    The  recorery  of  it,  therefine,  de- 

fu  pends  upon  the  nature  of  the  procMdinp  taken,  and  I  am  of  opinion  that  we 

should  act  in  direct  contravention  of  the  established  practice  of  the  Court,  if 
we  allowed  interest  on  the  present  occasion.  The  stat.  9  iifea.  7,  e.  10, 
confirmed  by  IQlToii  7,  c.  20,  provides,  that  where,  after  cfTOr  brmight,  the 
jodgment  is  affirmed,  the  plaintiff  shall  recover  his  eosts  and  damages  for  the 
delay,  and  under  that  act  the  interest  has  been  held  td  be  recoverable*  Hef« 
tlieeaugentmnstliavebeenonac«.M.  on  tbejudgment^andbidtliedeftnd- 
antappeared  before  the  return  of  the  exigent,  he  could  only  have  been  compel- 
led to  pay  the  debt  and  costs.  I  can  have  no  doubt  that  if  error  had  been 
brought,  these  proceedings  would  have  been  found  to  be  erroneous,  and 
then  thqr  would  have  been  reversed  upon  the  same  terms.  Sndi  has  always 
been  the  practice,  and  we  cannot  now  alter  it  by  adding  other  terms. 

Patusov,  J.— We  cannot  introduce  a  new  practice.  The  Court  never 
makes  a  partf  pay  interest  on  the  reversal  of  outlawry  after  final  judgmoit. 
Of  courscj  in  case  of  mesne  process,  that  could  not  be  done,  beeanso  it  would 
he  ptqndging  the  question  in  the  cause. 

CoLUima,  J.  concurred. 

Rule  diadnnRd. 

(«)  lEut,436. 


ApHl  21i^ 

A  writ  i€  etuw 
mutt  be  addreMed 


The  King  v.  Ricketts. 

GIR  F.  Pollock,  in  Michaelmas  term,  had  obtained  a  rule  to  quash  a  writ  de 
contumace  capiendo,  issuing  upon  a  significavit  from  the  Arches  Court  of 
to^eBheriffoT^  Canterbury,  for  irregularity,  with  costs.     The  rule  was  obtained  before  tlie 
whteh  tb?  ^^       return-day,  and  the  defendant  was  not  in  custody.    The  writ  was  as'  fol- 

coottmuicioiM  is       loW8  I'—' 
detcribed  in  the 

liSdiJ^'d  to"ho*^  "  ^^  ^''^''  '^®""'  ^"  ^^^  ^^^^^  y^3'°^  ^^^  ^«»g"  ®^  ^^"?  William  the  Fourth, 
sheiiff  of  sDothrr       ''  Here/ordthire,    Our  lord  the  king  hath  sent  to  the  sheriflf  of  Herefbrdthire  his 
Md"ufc*c^f"**''  ^"^  closed  in  these  words;  that  is  to  say,  William  the  Fourth,  by  the  grace  of  God, 
quBth  it  on  mo-      &c.    To  the  sheriff  of  Herefordshire,  greeting.     Sir  John  Nicholl,  Knight,  doctcNr  of 
***"•  laws,  official  principal  of  the  Arches  Court  of  Canterburj/  lawfully  constituted,  hath 

signified  to  us  that  one  Thomas  Bourke  Ricketts,  Esq.  of  the  parish  of  Presteigmj  in 
the  county  of  Radnor,  is  manifestly  contumacious,  and  contemns  the  jurisdiction  and 
authority  of  the  law  and  jurisdiction  ecclesiastical,  in  not  obeying  the  lawful  com- 
mands of  the  said  Sir  John  Nicholl,  Knight,  the  judge  of  the  said  Court  lawfully 
authorized,  contained  in  a  certain  monition  duly  issued  under  the  seal  of  the  said 
Arches  Court  of  Canterbury,  bearing  date  &c.,  and  which  was  personally  served  upon 
the  said  Thomas  Bourke  Ricketts  the  15th  day  oUuly  following,  and  returned  to  the  said 
Court  with  a  certificate  of  the  due  execution  thereof,  and  an  affidavit  as  to  the  truth 
of  such  certificate ;  whereby  the  said  Thomas  Bourke  Ricketts  was  OKmished  peremp- 
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torily  and  personally  to  pay,  or  cause  to  paid  to  John  Bodenham,  R,  L,,  J.  A,  P.,  and  y,-,|^»,  Bench, 
W.  H.f  or  to  their  proctor,  the  sum  of  55/.  15*.  4rf.,  at  which  sum  the  costs  incurred 
in  the  said  Arches  Court,  on  the  part  and  behalf  of  the  said  John  Bodenham,  &c. 
were  taxed  and  moderated,  together  with  the  expense  of  the  said  monition,  on  a  day 
and  hour  long  passed,  under  pain  of  the  law  and  constraint  thereof;  and  which  moni- 
tion issued  in  a  certain  cause  or  business  of  appeal  and  complaint  of  nullity  lately 
depending  before  the  said  Sir  John  Nicholl,  Knight,  the  judge  aforesaid^  between  the 
said  Thotnas  Bourke  Hkkettt,  the  party  appellant  and  complainant  in  the  said  cause, 
on  the  one  part,  and  the  said  John  Bodenham,  &c.  on  the  other  part ;  and  which  in 
the  first  instance  thereof  was  a  cause  of  subtraction  of  church-rate  or  church-rates, 
promoted  and  brought  by  the  said  John  Bodenham,  &c.  against  the  said  Thomas 
Bourke  Rickeits  in  the  Epwopal  and  Consistory  Court  of  Hereford ;  nor  will  he 
submit  to  the  ecclesiastical  jurisdiction.  But  forasmuch  as  the  royal  power  ought  not 
to  be  wanting  to  enforce  such  jurisdiction,  we  command  you  that  you  attach  the  said 
Thomas  Bourke  Ricketts  by  his  body,  until  he  shall  have  made  satisfaction  for  the  con- 
tempt. And  how  you  shall  execute  this  our  precept  notify  to  us  on  &c.,  wheresoever  we 
shall  then  be  in  England,  and  in  nowise  omit  this ;  and  have  you  there  this  writ.  Wit- 
ness ourselves  at  Westminster  &c.  And  be  it  known,  that  the  said  writ,  on  Mon- 
day  the  9th  day  of  May,  in  the  same  term,  before  our  said  lord  the  King  at  West- 
minster, was  delivered  of  record  to  the  sheriff  of  Herefordshire,  to  be  executed  in  due 
form  of  law." 


The  objections  to  the  writ  were,  that  it  was  not  in  the  form  prescribed  by  the 
statute  (a),  being  directed  to  the  sheriff oT Herefordshire  instead  of  the  sheriff  of 
Radnorshire,  of  which  county  the  defendant  was  described  to  be  ;  second,  that 
it  did  not  appear  on  the  face  of  the  writ  that  the  Ecclesiastical  Court  had  any 
jurisdiction,  as  the  writ  did  not  state  that  the  church-rate  in  dispute  was  above 
10/.;  that  the  writ  proceeded  on  the  commands  of  the  official  principal  of 
the  Court  of  Arches  having  being  disobeyed,  whereas  the  defendant,  under 
the  act  giving  an  appeal  from  the  sentence  of  a  bishop  to  the  archbishop, 
was  only  bound  to  obey  the  commands  of  the  official  principal  of  the  Arch- 
bishop of  Canterbury  (6),  and  although  these  two  offices  happen  to  be  united 
in  the  same  person,  that  circumstance  is  accidental,  and  cannot  supply  the 
patent  want  of  jurisdiction. 

Sir  /.  Campbell,  A.  G.  (c)  now  shewed  cause.  The  previous  proceedings 
relative  to  this  case  are  reported  in  1  Har,  Sf  WoL  64.  Since  then  it  has  been 
necessary  from  lapse  of  time  to  sue  out  fresh  writs.  The  Court  of  Chancery 
decided  that  the  previous  writ,  which  is  the  same  with  the  present,  was  re- 
gular. The  party  can  now  avail  himself  of  nothing  which  is  not  on  the  face 
of  the  writ.  No  facts  are  here  brought  forward  upon  affidavit,  as  in  Rex  v. 
Blake  ((I).    Forms  given  in  the  schedule  of  an  act  are  directory  only,  not 


(a)  53  Geo,  3,  c.  127,  in  the  schedule,  of 
which  the  foUowiog  form  is  given : — "  Georee 

&c.    To  the  sheriflT  of ,  greeting.    The 

hath  signified  to  as  that ,  of  — , 

in  yonr  connty  of  — — -,  is  manifestly  contu- 
maciooB,  and  contemns  the  jarisdiction  and 
authority  [here fully  state  the  non'oppearance, 
dis4tbedieneef  together  vith  the  commands  dti- 
obeyedf  or  the  contempt  in  the  face  of  the 
Court,  as  the  case  may  6«,j  nor  will  he  sub- 
mit to  the  ecclesiastical  jurisdiction.  We  com- 
mand you  that  you  attach  the  said  — —  by 


his  body,  until  he  shall  have  made  satisfac- 
tion for  the  said  contempt ;  and  how  you  shall 
execute  this  our  precept,  notify  unto  -^— , 
and  in  nowise  omit  this,  and  have  you  there 
this  writ.  Witness  ourself  at  Westminster, 
the  —  day  of  — -,  in  the  — -  year  of  our 
reign." 

h)  24  Hen.  8,  c.  12. 

(e)  Before  Lord  Denman,  C,  J,  Patteson 
and  Coleridge,  Js. 

(d)  2  B.  &  Ad.  139. 
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Km^$Bmtek.  oUigttory.  In  fiUing  up  the  Utnk  left  lor  die  readence  of  the  parCy  in  tbe 
^^N^^  fimn  of  a  cflptBt,  giren  in  the  Umfimnitj  of  ProceM  Act,  it  it  not  necessary 
"^^J^^i^  that  such  residenGe  should  be  in  the  comity  of  the  sheriff  to  whom  the  writ 
is  directed ;  Roife  t.  jKmbm  (a).  The  writ  can  only  authorise  the  sheriff  to 
take  a  party  withm  his  baOiwick ;  if  the  party  be  not  within  it,  therefine,  he 
cannot  be  arrested^  but  if  he  came  within  it,  the  sheriff  would  no  doubt  have 
authority  to  take  him  whereTcr  his  residence  mi[^be. 


F.  PoOoek  and  J.  W.  Smiik,  cmML  Thb  writ  is  not  the  same  as  that 
with  respect  to  which  there  has  been  a  decision.  It  differs  from  it  both  in 
fiirm  and  substance.  But  even  if  it  had  been  the  same,  still  in  &Tour  of 
liberty  it  is  open  to  the  defendant  to  take  these  olgections  to  it  when  after^ 
wards  discovered.  Thestatute  requires  Aatthe  writsEouIdbe  '^in  the  form 
to  this  act  annexed ;"  that  amounts  to  a  peremptory  enactment,  and  is  the  same 
as  if  it  had  said  **  shall  be  in  these  words.**  And  even  if  this  be  a  variance 
in  form  only,  still  it  is  fataL  In  Hammk  v.  Wpmm  (6),  Parkt^  B.  says, 
where  there  is  an  express  enactment  that  a  particular  form  shall  be  adopted, 
a  deviation  from  that  form  has  been  held  to  be  &taL  There  are  many  cases 
whidi  establish  the  same  principle  with  equal  strictness ;  Rtx  v.  Jeffnei{c)9 
DadtOM  V.  GiU(d),  Goss  v.  Jackson (e).  Rex  v.  MUverton  (/),  Rex  v.  Mid- 
dle$ex(g).  By  the  form  in  the  sdieduJe  the  party  to  be  talren  is  spoken  of  in 
the  writ  to  the  sheriff  as  " ,  of  — ,  ta  jroar  coiia(|f  ;*'  and  the  import- 
ance of  that  restriction  is  obvious,  because  the  writ  contains  no  further  re- 
strictions as  to  the  bailiwick  of  the  sheriff  Therefore  if  the  form  used  were 
good,  the  sheriff  would  by  it  be  authorised  to  take  a  party  out  of  his  county. 
"  Of  such  a  place,"  must  necessarily  be  construed  to  mean  who  resides  at ; 
Yariley  v.  Jonee  (A). 

Cwr.  ad9.  vmU. 

Lord  Dekman,  C.  J.  this  term  delivered  the  judgment  of  the  Court. — 
This  was  a  writ  dc  conlumace  capiendo  on  the  significavit  of  Sir  John  NicholL 
Several  objections  were  taken  to  the  writ,  on  which  a  rule  nisi  was  obtained 
to  quash  it.  As  we  arc  of  opinion  that  one  of  these  objections  is  fatal,  it  is 
not  necessary  to  notice  the  others.  The  writ  was  directed  to  the  sheriff  of 
Jlercfordshirct  and  it  recites  a  significavit  that  Thomas  Bourke  Rickctts^  of 
Prestcign,  in  the  county  o^ Radnor ,  is  contumacious,  and  commands  the  sheriff 
to  attach  him  by  his  body.  The  form  of  the  writ  is  given  in  the  schedule  to 
the  statute  53  Geo.  3,  c.  1 27,  and  which  writ  is  directed  by  the  statute  to  be 

in  that  form,  is  "  To  the  sheriff  of ,  greeting.     The hath  signified 

to  us  that of ,  in  the  county  of ,  is  manifestly  contumacious," 

&c.    The  form  of  the  significavit  is  given  in  the  same  schedule,  and  notifies, 

"  That  one  ,  of ,  in  the  county  of ,  hath  been  pronounced 

contumacious,  &c."  It  is  plain,  therefore^  that  the  statute  intends  that  the 
writ  should  be  directed  to  the  sheriff  of  that  county  of  which  the  party  is 
described  to  be  in  the  significavit ;  that,  in  the'  present  case,  would  he  the 
sheriff  of  Radnorshire^  and  it  is  the  more  necessary  that  the  form  should  in 

(a)  1  M.  &  W.  306,  per  Farke,  B.  (/)  2  Har.  &  Wol.  434 1  S.C.I  Nev.  & 

(6)  3  Dowl.  P.  C.  673;  S.  C.  1  Gale,  Per.  179. 

105  J  2  C.  M.  &  R.  239.  (g)  2  Har.  &  Wol.  407:  S.  C.  1  Nev.  & 

(e)  4T.R.  767.  Per.  92. 

(d)  1  East.  64.  (A)  1  Har.  &  Wol.  332. 
(0  3  £sp.  198. 
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this  respect  be  adhered  to,  because  neither  in  the  form  given  by  the  schedule  KingU  Bench, 

nor  in  the  actual  writ  in  this  case,  are  tlie  words  '*  if  he  shall  be  found  in  v^v^ 

your  bailiwick,"  or  any  equivalent  words,  to  be  found,  except  the  words  *'  in  '^^^  ^^**^ 

your  county,"  which  are  in  the  form  given  by  the  schedule,  but  which  are  Ricketts. 
different  in  this  writ.      On  this  ground  we  think  that  the  writ  must  be 
quashed. 

Rule  absolute  (d). 
(a)  See  the  two  following  cases. 


The  King  v.  Ricketts. 

April  27th. 
A   RULE   had  also  been  obtained  to  quash  the  following  writ  de  con-     a  ytnt  dt  eoMtu- 
tumace  capiendo,  upon  a  significavit  from  the  High  Court  of  Delegates,  ^^^J'/tt^i^ 

against  the  same  defendant,  who  was  not  in  custody.  vit  i>y  two  dele- 

gates notifying  a 
dlsob«diecce  to 

"  Of  Easter  Term,  in  the  sixth  year  of  King  William  the  Fourth.  tlie  order  of  <A/v#, 

"  Herefordshire.    Our  lord  the  king  hath  sent  to  the  Sheriff  of  Herefordshire  his  *^^„rt'^|lf  ^^,, 
writ,  &c.     William  the  Fourth,  &c.     To  the  Sheriff  of  Herefordshire,  greeting.     John  it  on  moUon. 
Daiibeny  and   Thomas  Blake  respectively,  doctors  of  laws,  judges  amongst  others      Q«f~.  ^beilicr 
delegate  respectively  appointed  under  a  certain  commission  under  the  Great  Seal  of  must  not  express- 
Great  Britain,  bearing  date  the  2d  day  oi  June,  in  the  year  of  our  Lord  1832,  have  ly  state  Uiat  a 
signified  to  us,  that  one  Thomas  Bourke  Ricketts,  of  the  parish  of  Fresfeign,  in  your  ^a^*^**^^ 
county  of  Hereford,  Esq.,  is  manifestly  contumacious  and  contemns  the  jurisdiction  and  cause,  and  that 
authority  of  the  law  and  jurisdiction  ecclesiastical,  in  not  obeyine  the  lawful  commands  ^f  J"<*fi«*  "?"'• 

,  1  .1  T    >  ««      .        f  -r.      T         r        J       V»  1     t.r      xr  i       •        *y^^i  ^Cf*  dele- 

(to  payor  cause  to  be  paid  to  John  Bodenham,  it.  L.,J,  A,  F,,  and  Tr.  if.,  or  to  their  gates  under  Uiat 
proctor,  the  sum  of  2 13/.  165.,  being  the  amount  of  costs  on  their  behalf,  duly  taxed,  pur-  commission, 
suant  to  a  monition  duly  issued  under  seal  of  our  High  Court  of  Delegates,  and  duly 
and  personally  served  on  him  the  said  Thomas  Bourke  Ricketts,  Esq.,  and  returned  to 
our  said  High  Court  qf^  Delegates,  with  certificate  and  affidavit  of  the  execution  thereof,) 
of  the  said  John  Dauheny  and  of  Joseph  Phillimore,  and  of  the  said  Thomas  Blake, 
doctors  of  laws,  judges  delegate  (amongst  others)  respectively  appointed  under  tlic 
said  commission,  and  lawfully  authorised,  by  not  paying  or  causing  to  be  paid  to  the 
said  John  Bodenham,  &c.  or  to  their  proctor,  the  said  sum  of  213/.  16s.,  according  to 
the  tenor  of  the  said  monition,  on  a  day  and  hour  now  long  past,  in  a  certain  cause 
or  business  of  appeal  and  complaint  of  nullity  from  the  Arches  Court  of  Canterbury, 
promoted  and  brought  by  the  said  Thomas  Bourke  Ricketts,  Esq.,  the  party  appel- 
lant and  complainant,  on  the  one  part,  and  the  said  John  Bodenham,  &c.,  the  parties 
appellate  and  complained  of,  on  the  other  part,  and  which  was  originally  and  in  the 
first  instance  a  certain  cause  of  subtraction  of  church-rates  depending  in  the  Consis- 
torial  Court  of  Hereford,  promoted  and  brought  by  the  said  John  Bodenham,  &c., 
churchwardens  of  the  parish  of  Presteign,  in  the  counties  of  Radnor  and  Hereford, 
diocese  of  Hereford  and  province  of  Canterbury,  against  the  said  Thomas  Bourke 
Ricketts,  Esq.  a  parishioner  and  inhabitant  of  the  said  parish.  Nor  will  he  submit 
to  the  ecclesiastical  jurisdiction.     But  forasmuch  as  &c.,  we  command  you,  &c."  | 

The  proceedings  were  originally  in  the  Diocesan  Court,  for  non-pay- 
ment of  costs  in  the  High  Court  of  Delegates,  The  objections  made  to  this 
writ  were,  1st,  that  it  did  not  appear  on  the  face  of  the  writ  that  the  church- 
rate  in  question  was  one  over  which  the  Ecclesiasttcal  Court  had  jurisdiction ; 
2nd,  that  the  significavit  did  not  shew  that  the  judges  delegatCi  Dr.  Daubcny, 
Dr.  Phillimore^  and  Dr.  Blake,  were  delegates  in  this  cause  at  all;  3rcl|  that 
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Kmtfi  P^^i^.  itimiium^  them  u*  he  90,  k  dii  nefi  vffoct  tkift  dbey  Ind  Jlkwuj  to  nnke 

w»/^        tlHtr  eMwmaork  tKerein  stated,  witlMMt  ike  eomemncwot  of  die  (»tker  judges 

TW  ICf«<.      <lel^g«le ;  -ftli,  thai  the  writ  stated  thai  the  appeal  to  die  d^egales  was  firom 

tUtlUi^      the  jlrtke*  Court  of  Cgmicrimry,  whereas  the  29  Bern,  8,  e.  12,  s.  7,  gtrcs  no 

appeal  frotn  that  eoort  to  the  delegates,  hot  to  the  ardihishc^  oiilj. 

H'tr  J*  CamjfbeUf  A.  G.  now  shewed  cause  (a). — With  respect  to  the  second 
ob^ctfon,  it  does  not  appear  on  the  face  of  the  writ  that  the  doctors  had  no 
authority  ;  on  the  contrary,  ft  ff  alleged  that  they  had.  If  the  defendant 
wishes  to  contest  this  point,  he  should  do  so  in  the  same  maoner  as  was  done 
in  the  case  o^  Rex  v.  Blake  (b).  There  the  affidavit  shewed  that  there  was  a 
quorum  clause  in  the  commission,  and  that  it  was  necessary  all  shoidd  join,  and 
that  only  two  had  joined.  This  Court  wiU,  where  it  can,  presume  that  all 
has  been  done  rightly.  These  delegates  were  appointed  under  25  Hen,  8, 
c«  1 9»  •*  4,  which  act  does  not  require  any  particular  number  to  be  appointed. 
There  is  nothing,  therefore,  to  shew  that  they  acted  unlawfully.  It  is  not 
necessary  to  set  out  the  commission,  and  the  significavit  follows  the  form 
prescribed  by  bb  Geo.  5,  from  which  it  does  not  appear  necessary  to  recite 
the  eircumttances  giving  the  authority. 

Hir  P,  Pollock  and  J*  fV,  Smithy  contrd. — Upon  the  face  of  the  writ  there 
is  nothing  to  shew  even  that  this  commission  issued  in  the  suit  in  question, 
or  to  connect  it  with  this  cause.  It  is  true,  the  writ  says  they  inquired,  but 
not  that  they  were  authorised  to  do  so,  nor  to  sit  as  a  court  of  appeal  in  this 
case  at  all.  Upon  the  face  of  the  writ  it  is  quite  possible  that  these  three 
learned  doctors  were  not  delegates  in  thii  cause.  They  may  have  meddled 
with  what  was  not  their  business,  as  one  doctor  was  held  to  have  done  in  Rex 
V.  fllnkr  (A).  Those  are  not  regular  Courts,  like  those  of  common  law,  sit- 
lin^  rttntinunlly,  but  arc  created  for  the  occasion;  and  all  the  delegates  must 
ronrnr,  tinlowM  it  appear  from  their  commission  that  a  certain  number  only 
n\v  muhniisnl  to  act  alone.  Tiic  presumption  is,  that  the  concurrence  of  all 
i^  niMTBuaiy.  I.nnl  (  oAr,  Second  Institute,  p.  S80(o);  Dyer,  62.  a.  (c),  are 
(nHhnriiii  n  on  ihi^  point.  The  presumption  is,  not  that  all  things  are  done 
nghtty,  hni  ui(hrr.  in  favour  of  liberty,  that  all  things  are  done  irregularly 
in  piororiliniji  o(  \W\a  nature.  Rrgina  v.  llili{(i).  Com,  Dig.  Excommenge- 
\\\n\\  {\\  l\  an«l  the  authorities  there  given,  shew  that  the  writ  de  excornmu- 
fM«yt^»  w^p«  viA».  >>hioh  stamls  on  the  same  footing  as  this,  is  never  favourably 
ii^jlonhML  fu  \  \.  /'t»v^r>  anil  Hex  v,  Duggcr^f)  are  to  the  same  effect. 
\U\\  \\w  pivx  n«  ix  n\>(  a  case  where  even  a  favourable  presumption  could 
A\(\\\.  The  \xoul>  ofti^e  statute  an^  express,  that  the  judge  or  judges  whose 
\  onnnaniK  ha\e  l^^vn  »UM>V\od  should  siiriuty.  Here  i>art  of  them  only  have 
>«t^uilU  <l  the  NMiute  theivtore  ikh  Iwvii^  been  complied  witli,  the  objection 
\\\\s*{  piexaO. 

Cur,  adv,  tult, 

\  ^s\\\  1>»  \M  \\»  t\  .V  10  tVis  ;orn\  deVixen\i  ihe  ind^roent  of  the  Court. — 

^ -N   Ml    "''i'.     N      \  ,N,-,^  I\tti.,.     t  .  J  .       iv:r»^r.   ^firnuii^  &u:boniies  are  ciled. 
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This  writ  against  the  same  party  as  in  the  last  case,  is  on  a  significavit  by    Kinf^*$  Bench. 

two  (amongst  others)  under  a  commission  of  delegates.     SeTcral  objections         v^v^w 

also  were  taken  in  this  case.     It  may  admit  of  much  doubt  whether  the  first      The  Kino 

blank  in  the  form  in  the  schedule  is  properly  filled  up,  so  as  to  shew  that      j^icketts. 

there  was   any  commission  of  delegates  at  all :   but   the  next  objection, 

namely,  that  the  significavit  is  by  two,  notifying  a  disobedience  of  the  lawful 

order  of  three,  is  clearly  fatal.     The  statute  58  Geo,  3,  c.  127,  s.  1,  enacts, 

**  that  it  shall  be  lawful  for  the  judges  or  judge  whose  lawful  orders  have  not 

been  obeyed,  to  pronounce  the  party  contumacious,  and  to  signify  the  same." 

It  is  clear  under  this  enactment  that  all  the  judges,  whose  orders  have  not 

been  obeyed,  must  certify  ;  and  even  if  the  commission  authorised  two  to 

certify  that  the  orders  of  three  had  been  disobeyed  (which,  however,  does 

not  appear  in  this  case  one  way  or  the  other),  it  would  be  difficult  to  say 

that  such  authority  could  prevail  contrary  to  the  words  of  this  statute ;   for 

this  reason  we  are  of  opinion  that  the  writ  must  be  quashed. 

Rule  absolute  (a), 
(a)  See  the  preceding  and  the  following  case. 


The  Kino  v.  HEwiTT.(i) 
Same  v.  Same. 

T  W.  SMITH y  on  the  28th  of  May^  had  obtained  rules  nisi  to  quash  two  i.  Awnt  a^^ii. 
writs  de  contumace  capiendo,  issued  against  the  defendant  on  significavits  J^JJIJJ^^^o' 
from  the  Dean  of  the  Arches,  for  disobedience  of  monitions  directing  pay-  sheriff  of  one 
ment  of  alimony.  ZT^tnit.. 

One  of  the  writs  was  returnable  the  first  day  of  Trinity  term ;  the  other  vit,  wUcrein  the 
the  last  day  of  the  same  term.     The  writs  were  directed  to  the  sheriff  of  s^bed'asnowor 
Nottinghamshire,  The  objection  to  them  was,  that  the  significavits  recited  in  i>e'«tofo«  «>f  *• 
the  writs,  described  the  defendant  as  J,  H.,  now  or  heretofore  of  the  parish  aoother  county,  u 
of  Orpington,  in  the  county  of  Kent,    The  defendant  was  in  custody.  ^*^' 

will  quash  such 

Sir  jy,  W,  Foltett  shewed  cause. — (The  Court  expressed  an  opinion  that  ^I'^^^^ntixn 
the  objection  taken  to  the  writ  was  a  valid  one.)     Assuming  that  to  be  so»  day,  and  will  not 
still  this  application  is  improperly  made  ;  this  Court  possesses  no  authority  ,0" J|*ho*hM  been 
to  deal  with  these  writs  till  after  their  return ;  up  to  that  period  the  jurisdic-  "n-ested  upon  it 
tion  over  them  belongs  exclusively  to  the  Court  of  Chancery ,  whence  they  ^g,ecrjwi, 
issue.     Moreover,  since  the  defendant  is  in  custody,  the  present  course  is  at 
all  events  irregular.     He  ought  to  have  sued  out  a  writ  of  habeas  corpus,  on 
the  return  of  which  he  would  have  been  discharged;  Rex  v.  Dagger  (c).    Such 
has  always  been  the  practice. 

Sir  F,  Pollock  and  J.  W,  Smith,  contrd. — The  jurisdiction  of  this  Court 
commences  as  soon  as  the  writ  is  inroUed,  it  then  becomes  a  record  of  the 
Court ;  that  must  be  done  before  delivery  to  the  sheriff.  In  Rexv,  Rickcttsid), 

(6)  This  case  was  not  argued  and  decided  till  Tr'mity  term,  but  is  inserted  here  from  its 
connection  with  the  subject-matter  of  the  two  preceding  cases. 

(c)  6  B.  6c  A.  791.  (d)  Anie,  294. 
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JCIi^i  Bindt.    the  motion  was  made  before  the  return-day  and  no  olgection  was  taken.    In 

^^'^^^       Rexr.  Blake  (a)  the  objection  was  taken  without  eflRect    The  Court  will  not 

Ths  KiMo      drire  the  defendant  to  the  expense  of  suing  out  a  Ubeas  corpuM,  the  result  of 

HiwiTT.      which  must  be  the  same  as  may  be  attained  by  the  present  motion.    There 

%nHi         IS  110  more  reason  ibr  oompelling  the  present  defendant  to  sue  out  a  kabeat 

coipms  than  any  other  defendant  in  custody  under  an  irregular  ca,  sa.    (They 

were  then  slopped  by  the  Court.) 

Per  Cttriam  (6). —We  are  all  of  opnion  that  this  rule  must  be  made  abso- 
lute. 

Rule  absolute  (c). 


I 


«)  S  B.  &  Ad.  1S9. 

b)  Lord  DtMwmn,  C.  J.,  IMtUdmU,  PmtUtm,  and  CoUrUg€,  Js. 

e)  to  Ike  two  preoe^Ung  cmm. 


In  re  Gompertz. 


t.  TteMMilMl 


IXr  H.  WATSON  had  obtained,  in  TVtsffVy  term,  1836,  a  rule  calling  upon 
Henry  Gamperii,  a  prisoner,  and  the  Marshal  of  the  Marshabea,  to 
jj  JSiSitT  ^^  <»*»•«  why  H.  G.  should  not  be  deprived  of  the  rules,  and  confined 
iMiMMncMiMd  within  the  walls  of  the  JCtng'f  Betick  prison.  It  appeared  from  the  affidaviu 
Ml  Ziiiilw  ^^  wl'ich  the  rule  was  obtained  (cOi  that  H.  O.  was  in  custody  in  execution,  on 
cMottiytegnuii.  detainers  at  suit  of  several  persons,  and  upon  six  attachments  issuing  from 
■^■MdhT*'  the  Court  of  Ejchequer  in  Equity,  five  being  for  contempt  of  Court  in  not 
■fyiiiipafcff  paying  costs,  the  sixth  for  contempt  in  not  putting  in  an  answer  to  a  bill.  That 
t.  uSmwIh  ^*  ^*  w  living  within  the  rules  in  an  expensive  style,  and  had  been  seen  at  the 
^f**  fajfaMMt  ■  Epsom  races ;  that  the  Marshal,  on  being  requested  to  confine  him  in  the  walls, 
■iv^fti«d«pto  lubd  replied  that  H.  G,  had  paid  a  large  sum  to  enjoy  the  rules,  and  that  tlie 
the  u«B  *I!Jjr*  Marshal  afterwards  had  procured  a  certificate  of  the  prisoner's  ill  health, 
cause  b  Ktuaiij    The  affidavits  in  answer  negatived  the  expensive  living,  and  stated  that  the 

thrrSe'Jiij  h!lU  *'®*'^^  ®^  ^-  ^'  required  the  benefit  of  the  rules,  and  that  be  had  given 
been  ofteD  eD-  sccurity  to  the  Marshal  to  a  large  amount.  They  also  stated  two  instances 
*^*  of  the  allowance  of  the  rules  to  prisoners  for  contempt  of  the  Court  of  Clian- 

eery  in  not  appearing  and  not  answering.  The  rule  had  been  enlarged  suc- 
cessively to  MkhadmaSi  Hilary^  and  Easter  terms.  The  affidavits  in  answer 
were  filed  at  different  periods  up  to  January ^  1837. 

Plait  now  shewed  cause  for  (fanipertz.  This  Court  will  take  cognizance 
of  the  conduct  of  the  Marshal,  as  relating  to  the  custody  of  the  prisoner, 
upon  those  proceedings  only  which  have  issued  out  of  this  Court.  The  con- 
tempts have  not  been  committed  in  any  matter  connected  with  this  Court, 
the  indulgence  granted  cannot  therefore  be  referred  to  them,  and  can  only 
be  considered  upon  the  same  footing  as  that  granted  upon  ordinary  occasions, 
with  respect  to  which  the  Court  never  interferes,  because  the  Marshal  is  him- 
self responsible.  Neither  is  there  any  general  rule,  that  persons  confined  for 
contempts  must  necessarily  be  confined  to  the  walls  ;  that  has  been  assumed 
on  the  authority  of  the  case  of  Landen  Jones  (e),  but  Hall  v.  Arnold  (/)  shews 

(d)  These  afiidavits  were  not  sworn  as  in  any  proceedings,  nor  entitled  at  all. 

(e)  2  Str,  817.  (/)  2  6.  &  R.  709. 


GOMPERTZ. 
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that  the  Marshal  is  not  guilty  of  any  dereliction  of  duty  in  allowing  the  rules    jcing*t  Bench, 
to  a  prisoner  in  ill  health,  even  though  confined  for  contempt.     And  such        v^n/^%; 
appears  to  have  been  the  practice  on  other  occasions.    {^fVatson  here  objected      ^  ^°  |]^ 
to  any  reference  to  affidavits  not  filed  before  Michaelmas  term. — Litlledale,  J. 
Affidavits  may  be  filed  up  to  ten  days  before  the  term,  when  cause  is  actually 
shewn ;  such  has  always  been  the  practice  where  a  rule  has  been  enlarged.] 
If  it  be  the  duty  of  the  Marshal  to  confine  the  prisoner  to  strict  custody,  he 
may,  on  granting  indulgence,  be  called  on  to  pay  those  costs  in  respect  of 
which  the  contempt  has  been  committed ;  if  he  be  not  liable  to  pay  such 
costs,  it  follows  that  he  has  done  nothing  wrong  in  granting  indulgence. 

KnorvieSi  for  the  Marshal. — By  a  rule  o£  Hilary  terra,  2S  Choi.  ^,  1676,  it 
is  ordered,  <<  That  the  Marshal  of  the  Marshalsea  of  this  Court  for  the  time 
being  do  not  permit  any  person  whatever,  remaining  in  his  custody  on  any 
action,  or  in  execution,  or  for  any  contempt  whatsoever,  detained  within  the 
said  prison,  or  within  the  liberty  of  the  rules  of  the  said  prison,  to  go  out  of 
the  said  prison  or  the  liberty  aforesaid,  without  a  special  rule  of  this  Court 
in  tliat  behalf  first  had  and  obtained,  upon  the  peril  that  may  ensue."  That 
is  the  latest  rule  on  the  subject ;  it  certainly  was  contemplated  by  the  framers 
of  this  rule,  that  persons  detained  for  contempt  might  be  permitted  to  go 
out  of  the  walls.  The  Marshal  seems  to  have  the  same  degree  of  discretion 
intrusted  to  him,  with  respect  to  persons  confined  on  one  ground  as  on  ano- 
ther ;  and  any  act  of  the  Court  abridging  his  exercise  of  that  discretion,  may, 
by  diminishing  the  amount  of  his  fees,  be  the  cause  of  very  great  loss  to 
i)im. 

IF,  H,  Walson^  in  support  of  the  rule. — The  rule  quoted  shews  plainly 
both  the  nature  of  the  Marshal's  duties,  and  in  what  way  he  has  violated 
them.  He  ought  not  to  have  permitted  this  indulgence  except  under  the 
sanction  of  a  special  rule,  as  was  done  in  Rex  v.  Bennett  (a).  This  applica- 
tion was  made  on  two  grounds:  1st.  That  the  prisoner,  being  confined  for 
contempt,  a  matter  which  cannot  be  measured  by  money,  had  no  right  at  all 
to  the  rules.  2nd,  That  the  behaviour  of  the  prisoner  amounts  to  an  abuse  of 
the  rules. 

A  prisoner  guilty  of  a  contempt  is  not  entitled  to  the  rules ;  he 
is  confined  for  the  purpose  of  punishment,  as  a  prisoner  confined  for  a 
criminal  transaction  (6).  The  case  of  Ijonfffn  Jones  (c)  is  likened  to  that  of 
Captain  Hayes^  who  was  imprisoned  for  forgery.  Hall  v.  Arnold  (d)  is  an 
authority  in  favour  of  this  motion,  for  the  same  doctrine  is  there  admitted, 
both  in  argument  and  by  the  Court.  In  re  Bryant  (c),  the  Court  acted  on 
the  same  principle,  and  a  rule  to  deprive  a  prisoner,  for  contempt,  of  the 
rules  was  made  absolute.  In  the  Courts  of  Equity  the  rule  is  the  same ;  a 
prisoner  for  contempt  in  not  doing  any  thing  which  cannot  be  done  by  ano- 
ther, as  for  not  putting  in  an  answer,  is  held  not  to  be  entitled  to  the  rules. 
This  practice  is  extended  also  to  contempts  for  other  causes,  as  appears  from 
the  following  extract  from  the  Registrar's  book :  *'  Goodxoinv,  Baynes^  4  /tmr, 
1741.     Prisoner  in  the  Fleet  for  non-payment  of  money  ;  prisoner  had  been 

(a)  4  D.  &  R.  832.  (d)  2  D.  &  R.  709. 

{h)  Tidd,  337.  («)  Supplied  by  the  oflScer  of  the  Court. 

(c)  2  Str.  817. 
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fVeqticnily  out  of  ibe  rules  out  of  icrni  lime.  Ordereil,  by  the  Lord  Chaa- 
CcUor,  ibat  he  Ik  confined  a  cloxe  prisoner  within  the  walla."  There  ib  an 
nnonymous  cnse  in  Bartiardiatan,  SJi,  which  is  to  tbe  same  effect ;  all  that 
appuarH,  from  tbe  instance*  of  the  opjMisile  jirncticc,  is  simply  that  the  prt- 
sonerx  were  nllowcd  tbe  rules,  but  we  do  not  know  under  what  circtinistanees. 
Ar  10  the  necond  ground  upon  which  tliia  application  was  made,  the  cir- 
cumsisDCCs  of  ibis  case  shew,  that  tlie  iadulgencc  was  not  granted  because  of 
illness ;  but  if  it  were,  ibc  Marshal  is  not  tbe  proper  person  to  decide  upwi 
the  sufficiency  of  ihia  ground  for  indulgence. — ^Coleridge,  J. — What  is  to  be 
done  if  the  illness  occurs  iluiing  the  vacation  ?]— A  single  judge  might  then 
relieve.  The  case  of  Ruliven  v.  ISrowit  (a)  shews  that  the  rules  are  not  to  be 
allowed  lo  priaonen  for  the  purpose  of  their  indulging  in  dissipation  and 
nmusctncnt. 

Eldcrtim  confirmed  the  statement  made  as  to  ihe  practice  observed  in  the 
Equity  Courts,  and  slated  ilmt  the  Lord  Chief  Baron,  on  application,  stated 
that  he  should  have  acted  on  it,  had  the  prisoner  been  confined  in  the  Fleet. 

Lord  Denhan,  C.  J. — I  feel  desirous  to  place  this  case  upon  a  broad  and 
distinct  principle.  Whatever  may  be  the  degree  of  liberty  with  which  pri- 
soners may  be  indulged,  who  are  confined  merely  for  the  non-payment  of 
money,  1  think  no  inference  can  be  drawn  from  that  in  favour  of  extending 
the  same  privileges  lo  persons  who  in  some  sort  must  be  considered  as  cri- 
minals. This  prisoner  being  confuied  for  contempt  of  Court  must  be  consi- 
dered as  guilty  of  misconduct  ofa  criminal  nature;  and  I  think,  therefore, 
that  the  Marshal  is  not  justified,  of  his  own  authority,  in  granting  him  any 
indulgence.  In  the  cnse  of  Sir  TFatkin  Leaitf,  the  indulgence  docs  not  seem 
to  have  been  opposed,  or  no  doubt  the  Court  would  have  decided  ns  they  do 
now.  I  do  not  enter  into  any  particulars  of  the  prisoner's  behaviotir,  v?hich  is 
said  to  amount  to  an  abuse  of  the  indulgence.  I  decide  the  case  on  the  broad 
and  general  ground,  that,  under  tbe  circumstancea,  the  Marshal  had  no  au- 
thority whatever  lo  grant  him  tbe  indulgence. 

LiTTLEDALE,  J. — There  is  a  great  difference  between  prisoners  confined 
for  mere  non-payment  of  money,  and  those  confined  for  a  ccmtempL  The 
treatment  of  the  first  having  for  its  object  merely  to  procure  payment,  may 
very  properly  be  made  the  subjeft  of  pectiniary  arrangement ;  the  treatment 
of  the  other  class  of  prisoners  stands  on  a  very  different  principle  ;  they  are 
confined  by  way  of  punishment,  an  object  not  to  be  measured  by  money, 
and  as  to  which  the  Marshal  has  no  means  of  deciding.  I  think  that  such 
parties  ought  to  be  confined  to  the  walls,  unless  this  Court,  upon  application, 
think  proper  to  grant  any  indulgence.  The  rule  of  Ciat.  t  has  no  applica- 
tion ;  it  merely  refers  to  day-rules,  and  makes  no  distinction  whether  a  party 
be  within  the  walls,  or  within  the  rules  merely. 

Patiebon,  J.— I  think  the  rule  of  Chat.  2  does  not  apply.  In  TidtP*  Frac. 
the  distinction  is  taken  between  prisoners  for  contempt  and  other  prisooers ; 
and  it  is  laid  down  that  the  former  cannot  enjoy  the  benefit  of  the  ndei,  un> 
less  upon  cause  shewn  lo  the  Cnurt,    Hall  v.  Arnold  (b)  staifds  tipoq  quite  a 

(a)  2  Csi.  8t  Pay.  636.  (ft)  3  D,  &  R.  709. 
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different  footing.    I  quite  concur  in  what  has  been  already  said,  a  party    King't  B4nch. 
confined  for  a  contempt  is  confined  as  a  criminal. 

Coleridge,  J. — The  case  resolves  itself  into  a  short  point,  whether  the 
Marshal  or  the  Court  is  to  decide  as  to  the  propriety  of  granting  indulgence 
to  a  prisoner  ;  that  may  be  settled  by  reference  to  the  object  for  which  he  is 
confined.  The  object  may  be  either  safe  custody  merely,  or  partly  safe  cus- 
tody, and  partly  punishment.  This  prisoner  was  confined  for  the  latter  object, 
the  Marshal  therefore  had  no  authority  to  decide. 

Rule  absolute. 


Terry  v.  Parker. 

j^SSUMPSIT  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange  ac-     j^^  ^^^^^' 
cepted  by  one  Twist,  The  declaration  averred,  that  the  defendant  never,  against  the  drawer 
from  the  time  of  drawing  the  bill  until  it  became  due,  had  any  effects  in  the  hands  ^J^^"*  wbo*hM 
of  the  acceptor,  nor  had  reasonable  grounds  to  expect  that  Twisi  would  pay  the  never,  between 
bill  upon  presentment,  and  had  not  sustained  any  damage  by  reason  of  its  log  ihTbSiild* 
non-presentment  on  the  day  when  due,  or  by  want  of  notice  of  such  present-  *'»  coming  to  ma- 
ment  and  the  dishonor.      The  declaration  also  averred  a  presentment  after  io "ho* bauds  of^ 
the  day  on  which  the  bill  had  become  due,  that  the  acceptor  refused  to  pay,  *^®  acceptor:— 
and  notice  to  the  defendant  of  such  presentment  and  dishonor.      [There  ment  to  th?!^'* 
were  also  other  counts,  which,  as  well  as  the  subsequent  pleadings  relating  to  *'p*°'  ^**  "°°*' 
them,  are  immaterial.]  '"^''' 

The  defendant  pleaded,  that  at  the  time  of  making  the  bill  one  Pullen  was 
liable  to  the  defendant  to  the  amount  of  the  bill,  and  that  there  were  various 
money  transactions  between  Pullen  and  the  acceptor,  upon  which  the  acceptor 
was  indebted  to  PuUen^  whereupon  PuUen  requested  the  defendant  to  draw, 
and  the  acceptor  to  accept  the  bill,  and  that  the  defendant,  believing  that 
the  acceptor  would  upon  due  presentment  pay  the  bill,  did  draw  upon  him 
the  said  bill,  and  that  Twi$t  accepted  it,  on  account  of  the  liability  of  the 
said  Pullen  to  the  defendant.  The  plea  then  averred,  that  the  bill  was  not 
duly  presented,  whereby  the  defendant  is  likely  to  lose  the  amount  for  which 
the  said  Pullen  was  liable  to  him. 

Replication^  that  Pullen  was  not  liable  to  the  defendant ;  that  defendant  did 
not  draw,  nor  the  acceptor  accept  the  bill  on  account  of  such  liability. 

At  the  trial  before  Aldenon  B.  at  the  York  Spring  Assizes,  1837,  it  was 
admitted  that  the  bill  was  not  presented  on  the  day  when  it  was  due,  and 
there  was  no  proof  of  any  presentment  afterwards.  But  it  was  contended, 
that  as  this  was  an  accommodation  acceptance,  no  presentment  was  neces- 
sary.   Verdict  for  the  plaintiff. 

Cresnoell  this  term  (a)  moved  to  set  aside  the  verdict  and  enter  a  nonsuit, 
or  for  a  new  trial,  or  in  arrest  of  judgment,  on  the  ground  that  the  declaration 
had  admitted  that  there  had  been  no  due  presentment. — The  ground  on 
which  a  presentment  in  the  first  instance  to  an  acceptor  is  necessary,  is,  that 
the  contract  made  by  other  parties  to  a  note  is  only  conditional  upon  a  failure 

(a)  Aprd  20,  before  Lord  Denman,  C.  J.,  Putu$on  and  Cokridg;  Js. 
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JTjMf'i  Bmuk,    to  pay  by  the  acceptor.    The  Coorta  have  alwayi  regretted  the  existmce  of 
^■^^^^^        exceptions  to  this  general  rule,  because  an  inquiry  is  thereby  involved  into 
Tbbat        |]^  particular  circumstances  of  each  case.    It  is  not  here  contended  that 
Pabirr.       notice  of  non-payment  of  an  accommodation  bill  is  required ;  that  has  already 
been  decided  to  be  unnecessary ;  Bkkerdike  ▼•  BaUnum  (a),  Wahnf  ▼•  St. 
Qmnim  {h).    But  no  case  has  gone  the  length  of  saying  that  due  presentment 
is  unnecessary  in  such  cases.    The  questions  are  quite  different.     In  De 
Berdi  t.  Atkmom  (c),  the  Court  seems  to  have  considered  that  it  was  neces- 
sary.— lPaiie$aih  '• — That  case  is  against  you ;  the  Court  there  held,  that 
presentment  on  the  second  day  was  suflScient,  but  here  it  is  contended  that 
no  presentment  at  all  is  necessary.] — ^The  decision  can  hardly  be  supported, 
because  it  seems  to  suppose  that  presentment  is  not  necessary  in  the  case  of 
insolvency,  which  it  certainly  is(d) ;  and  the  reason  given  is,  that  possibly  the 
fUends  of  an  insolvent  might  pay  the  bill  for  him.    The  same  reason  is  appli- 
cable in  the  present  case. — [Lord  DenmoHf  C.  J. — In  BomUbet  v.  Stubln(e)t 
it  is  laid  down  that  the  bankruptcy  of  the  acceptor  does  not  do  away  with 
the  necessity  for  notice.] — In  Hopky  v.  Dufreme  (/),  an  action  brought  by 
the  indorsee  against  the  indorser  of  an  accommodation  bill.  Lord  EUenborwgh 
nonsuited  the  plaintiff  because  it  had  not  been  duly  presented. 

Cirr.  aiv,  vult. 

Lord  DxHMAN,  C.  J.  now  delivered  the  judgment  of  the  Court. — The 
question  in  this  case  is,  whether  want  of  effects  in  the  hands  of  the  drawee 
excuses  the  holder  of  a  bill  of  exchange  from  the  necessity  of  presenting  the 
bill  for  payment,  as  well  as  of  giving  notice  of  dishonor  to  the  drawer. 
Many  cases  establish  that  notice  of  dishonor  need  not  be  given  to  the 
drawer  in  such  a  case,  and  the  reason  assigned  is,  because  he  is  in  no  respect 
prejudiced  by  want  of  such  notice,  having  no  remedy  against  any  other  party 
on  the  bill.     This  reason  equally  applies  to  want  of  presentment  for  pay- 
ment, since  if  the  bill  was  presented  and  paid  by  the  drawee,  the  drawer 
would  become  indebted  (o  him  in  the  amount  instead  of  being  indebted  to 
the  holder  of  the  bill,  and  would  be  in  no  way  benefited  by  such  present- 
ment and  payment.     No  case  directly  in  point  seems  to  have  been  decided. 
The  case  of  De  Berdt  v.  Atkinson  (c)  was  an  action  on  a  promissory  note  against 
the  payee  and  indorser,  who  had  lent  his  name,  knowing  that  the  maker  was  in- 
solvent ;  and  it  was  held  that  he  was  not  discharged  by  the  note  not  having 
been  presented  till  the  day  afler  it  was  due,  and  notice  of  dishonor  not 
having  been  given  for  several  days.     But  that  case  can  hardly  be  supported, 
inasmuch  as  the  defendant  was  not  the  party  for  whose  accommodation  the 
note  was  made ;  on  the  contrary,  he  lent  his  name  to  accommodate  the  maker. 
Neither  is  the  case  of  Hoplcy  v.  Dufrcsne  (/)  an  authority  the  other  way  ;  for, 
although  that  was  a  case  of  an  acceptance  for  the  accommodation  of  the 
defendant.  Lord  Elknhorough  nonsuited  the  plaintiff,  because  the  bill  was  pre- 
sented to  the  acceptor's  bankers  after  banking  hours ;  yet  that  nonsuit  was  set 

[a)  1  T.  R.  405.  (e)  18  Vcs.  jun.  21 ;  and  sec   Rohdf  ▼, 

^6)  1  B.  &  P.  652.  Proctor,  4  B.  &  C.  517,  and  Er  parte  Rohfh, 


i)  1  T.  R.  405. 
^)  1  B.  &  P.  65! 
0  2  H.  BI.  336. 


^c)  2  H.  BI.  336.  1  Mont.  &  Mac.  430. 

Id)  See  Ruuel  v.  Langttaffe,  Doug.  515  ;  (/)  15  East,  275. 

Etdaile  ▼.  Sowerby,  11  East,  114. 
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on  the  ground  of  there  being  evidence  of  a  subsequent  waiver,  and  the  point  Kintr^g  Bench, 

whether  the  drawer  was  entitled  to  object  to  the  want  of  due  presentment  ^^^^^i/ 

was  not  determined.     It  appears  to  us,  that  the  same  reason  applies  to  want  lEitny 

of  presentment  as  to  want  of  notice  of  dishonor,  and  therefore  that  the  Packer. 
same  rule  ought  to  prevail  with  respect  to  want  of  effects  operating  as  an 
excuse^  and  the  rule  to  arrest  judgment  must  be  refused. 

Rule  refused. 


Saxon  v.  George  Castle  the  Elder,  George  Castle  the 

Younger,  and  Thomas  Browne. 

May  Ut. 
/^ASE,  for  a  malicious  arrest,  tried  be&re  Lord  Denman,  C.J.  at  the      in  nn  nction  on 
London  adjourned  sittings  after  Trinity  term,   1835.     Verdict  for  the  out  Tra.  ja^^and' 
plaintiff.     The  declaration  stated,  that  an  action  was  brought  by  the  defend-   »"«*»'>"e  ii«e 
ants  against  the  plaintiff  in  the  Sheriff's  Court  of  London ;  which  action  was   money  tii»n«as 
settled  upon  the  plaintiff  in  this  action  civ  ins  a  warrant  of  attorney  to  have  *'"''•  '^'**  want  of 

•1  .1  •  \  '         '        r     r^  /»ir»r^f  an  averment  of 

judgment  entered  up  agamst  him  m  the  Court  of  Kings   Bench,  to  secure   malice  m  the  dc 
payment  of  18/.  (by  four  equal  payments)  and   the  costs,  within  four  days  olTTmjt  oVud* 
after  the  taxation  of  them  by  the  master  ;  on  default  of  payment,  judgment  mcnt. 
to  be  entered  up  for  the  whole  or  any  part  due.     The  declaration  further 
stated,  that  although  at  the  time  of  the  grievance  only  a  part,  to  wit,  \ZL 
then  remained  due,  and  although  the  costs  had  not  been  taxed,  the  defend- 
ants "  wrongfully  and  injuriously'*  caused  a  ca.  sa,  to  be  issued  to  levy  62/.  12*., 
with  expenses  &c.,  which  writ  the  defendants  wrongfully  and  injuriously 
delivered  to  the  sheriff,  who  thereupon  arrested  the  plaintiff,  &c. 

The  defendants  pleaded,  Ist,  the  general  issue,  on  which  issue  was  joined; 
and  secondly,  that  at  the  time  when  &c.,  the  costs  &c.  had  been  taxed  at 
44/.  125.,  making,  together  with  18/.  then  due  according  to  the  warrant  of 
attorney,  the  sum  of  621.  \2s, ;  whereupon  the  same  remaining  unpaid,  the 
defendants,  more  than  four  days  after  the  taxation,  caused  the  ca.  sa,  to 
issue,  &c. 

Replication,  de  injurid. 

At  the  trial  it  appeared  that  the  defendant  Browne,  on  the  7th  of  December, 
1 833,  attended  before  the  master,  as  attorney  on  behalf  of  the  other  defend- 
ants, in  order  that  the  costs  might  be  taxed.  No  person  attended  for  the 
plaintiff.  The  Sheriff's  Court  costs  were  not  taxed,  but  the  master,  supposing 
that  they  had  been,  gave  his  allocatur  for  41/.  7*.,  which  sum  included  the 
untaxed  Sheriff's  Court  costs,  debtl8/.,  costs  of  judgment  3l.5s.,  total  62/.  12f. 
March  12th,  1834,  application  was  made  to  a  judge  at  chambers  for  a 
summons  for  Browne  to  shew  cause  why  the  costs  should  not  be  retaxed. 
The  judge  refused  to  make  an  order  without  affidavits  as  to  the  proceedings 
before  the  master,  and  dismissed  the  summons,  upon  which  Browne  imme- 
diately signed  judgment  and  issued  a  ca.  sa.  The  learned  judge  even- 
tually, December  23d,  made  an  order  for  the  retaxation  of  the  costs ;  and  the 
roaster  for  that  purpose  requested  the  prothonotary  of  the  SheriflT's  Court  to 
tax  the  costs  of  the  action  in  that  court.  No  notice  was  given  by  Browne  to 
the  plaintiff 's  attorney  of  any  intended  taxation  before  the  prothonotary,  nor 
did  he  himself  ever  apply  to  the  prothonotary  on  the  suhject ;  but,  Fd^ruary 
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King's  Beaeh,  6th,  1854,  the  plaintiff  was  taken  m  exeeotioD  under  the  co.  as.  for  the 
v^/^/  6^1,  12$,  Sec.  At  the  time  the  ca.  §a.  issued,  no  instalmoits  were  doe,  and 
Saxoit         12/.  only  was  due  at  the  time  of  the  arrest. 

Ca0tlb  ^^  MicAaelmas  term,  1835,  KeUy  obtained  a  rule  to  enter  a  nonsuit,  or  for 

sod  others,      a  new  trial,  on  the  following  grounds  : — 

Ist.  That  it  was  necessary  to  prove  express  malice,  which  had  not  been 
done. 

2nd.  That  the  plea  was  proved. 

5rd.  That  the  action  was  misconceived,  and  ought  to  have  been  for  fidsely 
representing  to  the  master  that  the  costs  in  the  sheriff's  court  had  been 
taxed. 

He  also  obtained  a  rule  to  arrest  the  judgment,  on  the  ground  of  the  want 
of  an  averment  of  malice  in  the  declaration^  as  to  which,  he  cited  Sckeibal  t. 
Fairbain  {a)  and  Mitchell  v.  Jenkins  (6). 

Stoann  now  shewed  cause,  and  commented  upon  the  evidence  at  the  trial 
with  reference  to  the  two  first  points ;  and  as  to  the  third  point,  he  urged  that 
the  existence  of  one  cause  of  action  did  not  deprive  the  plaintiff  of  relyii^ 
upon  any  other,  which  he  might  have  also.  With  respect  to  the  point  in  arrest 
of  judgment,  he  argued  that  the  words  wrongfully  and  injurunuly  implied 
malice,  and  quoted  the  case  of  Wentxoorth  v.  BuUen  (c). 

/.  Bayley,  contrd,  argued  that  the  plea  was  proved,  and  that  the  action  was 
misconceived,  as  it  should  have  been  brought  for  the  misrepresentation  of 
the  attorney,  rather  than  for  the  malicious  arrest.  (As  to  the  point  in  arrest 
of  judgment,  he  was  stopped  by  the  Court.) 

Lord  Den  MAN,  C.  J. — I  do  not  see  how  it  is  possible  for  us  to  say  that 
there  is  any  ground  in  this  case  for  a  new  trial,  because  there  certainly  was 

evi(k*nce  of  all  the  allegations  in  the  declaration,  which  were  put  in  issue  by 
the  plea.  1  am  of  opinion  also,  that  the  plaintiff  has  not  misconceived  his 
form  of  action.  Still  I  am  not  aware  of  any  authority  to  shew  that  such  an 
action  can  be  maintained,  without  an  express  averment  of  malice.  In  the 
ca8e  of  Schcihal  v.  Jairbain  (a),  where  a  creditor,  who  had  arrested  his  debtor, 
detained  him  in  custody  after  the  payment  of  the  debt,  the  Court,  notwith- 
standing, held  that  there  ought  to  have  been  such  an  averment.  In  Gibson 
v.  Chatirs{il)  the  Court  held,  that  it  was  necessary  to  prove  actual  malice. 
That  decision  involves  an  assumption  of  the  necessity  for  such  an  averment, 
otherwise  no  such  necessity  could  liave  existed.  Although  the  circumstances 
proved  may  afford  an  inference  from  which  the  jury  may  find  malice,  that 
does  not  shew  that  the  averment  of  malice  may  be  omitted  in  the  declara- 
tion. Many  cases  certainly  have  determined  that  the  absence  of  probable 
cause  is  ground  from  which  malice  may  be  inferred,  but  there  are  none 
which  intimate  that  the  averment  can  be  dispensed  with. 

LiTTLKDALE,  J. — I  am  also  of  opinion  that  an  averment  of  malice  was  ne- 
cessary in  this  declaration.     This  is  not  an  action  of  trespass,  where  upon  the 

(«)  1  Hot.  &  Tul.  388.  (c)  9  B.  &  C.  840. 

(6)  A  B.  Ac  Ad.  6U8.  {d)  2  Bos.  &  Ful.  129. 
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mere  statement  of  the  act  done,  it  appears  manifestly  illegal.    There  ho    King*s  Bench. 

averment  of  malice  is  necessary.     But  an  action  in  trespass  would  not  have 

lain  in  this  case,  because  the  defendant  had  a  right  to  sue  out  a  ca,  sa,,  and, 

at  the  time  of  arrest,  to  arrest  the  plaintiff  for  a  certain  sum.    The  complaint 

is  only  for  suing  out  the  writ  for.too  large  a  sum  :  and  here  no  doubt,  as  in 

ordinary  cases  of  arrest,  for  more  money  than  turns  out  to  be  due,  the  arrest 

must  be  alleged  to  have  been  made  maliciously.     It  might  be  urged  that  the 

defendants,  upon  the  circumstances  of  the  case,  could  not  have  acted  in 

ignorance  of  the  facts,  and  therefore  that  the  arrest  must  have  been  a  malicious 

act.     All  this  might  have  been  very  strong  evidence  to  lead  the  jury  to  arrive 

at  such  a  conclusion,  but  still  that  does  not  at  all  do  away  with  the  necessity 

for  an  averment  of  malice  in  the  declaration. 


Patteson,  J. — I  think  that  there  is  no  ground  for  a  nonsuit  or  new  trial. 
Under  these  pleadings  the  plaintiff  was* not  bound  to  prove  malice,  since 
there  was  no  averment  of  it  in  the  declaration.  I  think  also  that  there  is 
no  ground  for  contending  that  the  action  is  misconceived.  It  was  not  the 
misrepresentation  to  the  master,  which  caused  the  injury  to  the  plaintiff; 
the  injury  proceeded  from  the  arrest  alone.  As  to  the  ground  for  arresting 
the  judgment,  I  have  no  doubt  that  malice  is  the  foundation  of  this  action, 
and  whatever  may  be  the  circumstances  by  which  it  is  proved,  or  from  which 
it  is  to  be  implied,  it  is  equally  necessary  to  aver  it. 

Coleridge,  J. — I  am  of  the  same  opinion.  This  action  is  well  conceived. 
The  mis-statement  to  the  master  was  merely  a  preliminary ;  the  only  ground 
of  complaint  was  malicious  arrest,  and  I  have  no  doubt  whatever  as  to  the 
necessity  to  aver  the  existence  of  malice  in  the  declaration. 

Rule  absolute  to  arrest  the  judgment. 


Roberts  and  another  v.  Bate  and  another. 

TM^HJTELEY  had  obtained  a  rule  to  shew  cause  why  the  plea  in  abate- 
ment delivered  by  the  defendants  in  this  case  should  not  be  set  aside, 
or  why  the  plaintiffs  should  not  be  permitted  to  amend  the  writ  and  pro- 
ceedings by  adding  the  name  of  Thomas  Hill. 

It  appeared  that  the  action  was  brought  upon  a  banker's  accounUble 
receipt  for  2000/.,  dated  March,  1829.  The  writ  of  summons  was  sued  out 
within  a  few  days  of  the  expiration  of  six  years  from  the  date  of  the  receipt. 
The  defendants  filed  a  bill  of  injunction  to  restrain  the  plaintiffs  from  pro- 
ceeding, which  was  afterwards  dismissed,  and  the  plaintiffs  delivered  their 
declaration.  The  defendants  pleaded  in  abatement  the  nonjoinder  of  one 
Thomas  Hill.  The  affidavits  in  support  of  the  rule  stated,  that  the  defend- 
ants by  their  acU  had  held  themselves  out  as  the  only  persons  liable  on  this 
receipt,  that  the  plaintiffs  were  ignorant  that  HUl  was  a  partner,  and  that  if 
the  plaintiff  discontinued  this  action  and  brought  another,  the  Statute  of 
Limitations  would  be  a  bar.  The  affidavits  of  the  defendants  stated,  that  the 
plaintiffs  had  drawn  bills,  and  Also  taken  receipts  before  and  about  the 
time  when  the  accountable  receipt  was  given,  in  which  Hilfu  name  was  men- 

x2 


May  6th. 

In  an  M-tioa  on 
a  banker**  ac- 
countable receipt 
the  Court  refuted 
to  set  aside  a  plea 
in  abatement,  or 
to  allow  theplaia* 
Uffs  to  amend  the 
writ  aod  proceed- 
ings bj  inserting 
the  nHmc  of  a 
person  who  on^ht 
to  have  been  made 
a  CO  defend  MM  t«  al- 
thoa^h  the  Slatute 
of  Limitations 
would  have  barred 
any  fresh  action. 
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Kimg't  BtHdi^  tkmed  together  with  the  defendants,  whereby  the  plaintiffs  mast  or  ni%bC 
have  known  that  Hiil  was  a  partner.  There  were  conflicting  aflSdavits  as  to 
the  merits. 


RoniTt 
tnd  soother 

Bats 

sod  toother. 


Sir  /•  Campbett,  A.  O.  and  R.  V,  Rkhardif  now  shewed  cause.  The  plea 
in  this  case  has  been  regularly  pleaded  and  verified  by  affidavit.  The  de- 
fendants have,  by  pleading  it,  become  invested  with  certain  rights,  of  which 
the  plaintiffs  cannot  be  permitted  to  deprive  them. — [Lord  Denmant  C.  J.— - 
Is  there  any  authority  for  such  an  application  as  this  fJ^There  certainly  is  a 
case,  Lakin  v.  Watson  (a),  in  which  such  an  application  was  acceded  to,  but 
the  circumstances  of  that  case  were  different.  The  omission  was  of  a  nomi- 
nal plaintiff  only,  and  there  was  nothing  in  that  case  to  shew  that  the  justice 
of  the  debt  was  disputed.  The  Court  also  stated,  that  they  would  uot  ac- 
cede to  such  applications  except  on  very  pressing  occasions,  and  where  the 
justice  of  the  case  would  otherwise  be  necessarily  defeated.  But  it  seems 
▼ery  doubtful  whether  the  Court,  under  any  circumstancesi  has  authority  to 
do  so.    (They  were  then  stopped  by  the  Court.) 

TmlfoMrdf  Serjt  and  Whateley^  ctmtrd.  There  is  a  series  of  cases  in  the 
Exchequer  since  the  perk>d  of  the  new  rules,  wherein  the  Court  has  laid 
down  a  distinct  criterion  to  determine  when  applications  of  this  nature  may 
be  granted.  The  Court  will  never  refuse  them  when  the  result  would  be 
absolutely  to  deprive  the  party  of  his  remedy ;  Baker  v.  Nearer  {b)f  Marian 
▼.  Stamford  {e).  Lakm  y.  IFatson(a),  Partridge  v.  WallbanHd).  If  this 
application  is  refused  the  plaintiff*  is  shut  out  for  ever.  The  Court  will, 
therefore,  in  order  that  justice  may  not  be  defeated,  exercise  its  power  of 
amendment  according  to  the  equity  of  the  case* 

Lord  Denhan,  C.J.  (after  stating  the  facts  of  the  case).— From  the  plea, 
which  is  in  abatement,  it  appears  that  a  third  party  was  in  partnership  with  the 
defendants,  and  that  he  has  not  been  made  a  co-defendant ;  and  now  an  appli- 
cation is  made  to  the  Court  to  set  aside  this  plea,  and  thereby  put  the  plain- 
tiffs in  the  same  condition  as  if  their  proceedings  had  been  altogether  free 
from  objection.  But  1  think  that  no  Court  has  the  power  to  deprive  a  party 
of  a  defence  allowed  him  by  act  of  parliament ;  a  defence  which,  as  was 
observed  by  Lord  ElUnborough,  is  often  founded  on  strict  justice.  We  could 
not  grant  this  rule  without  a  stretch  of  authority  which  I  should  be  very 
sorry  to  employ,  even  if  it  could  be  assumed  that  the  plaintiff*  has  the  justice 
of  the  case  with  him.  But  it  is  always  very  possible  that  the  name  of  a  party 
may  have  been  omitted  for  some  sinister  purpose ;  and  we  must  always  consider 
the  consequences  of  a  decision  with  reference,  not  to  a  particular  case  only,  but 
to  its  general  application.  This  rule  applies  also  in  the  alternative,  (but  for  the 
same  purpose  which  has  been  already  considered,)  to  amend  the  writ  and  sub- 
sequent proceedings  by  introducing  in  them  the  name  of  Thomas  Hill,  It 
seems  that  the  earliest  authority  which  can  be  found  in  support  of  such  an 
application  is  in  the  year  18d2.  Now  I  cannot  doubt  but  that  from  the  time 
of  the  passing  of  the  Statute  of  Limitations  down  to  1832,  many  parties  simi- 


(a)  2  C.  &  M.  685 i  5.  C.  2Dowl.  P.O. 
(l|  1  C.  Ii  M.  112;  1  D.  P.  C.  610. 


(c)  1  C.  &  M.  773 ;  2  D.  P.  C,  96. 
{d)  1  M.  &  W.  316. 
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larly  situated  with  the  plaintiflfs  have  been  desirous  to  evade  the  consequences  King*i  Benclu 
of  a  plea  in  abatement,  by  apph'cations  such  as  the  present ;  and,  as  no  case 
can  be  found  in  which  such  applications  have  been  granted,  it  does  appear  to 
me  that  this  absence  of  authority  raises  a  strong  presumption  against  the 
propriety  of  granting  them.  It  is  true  that  the  Court  of  Exchequer,  in  the 
case  of  Lakin  v.  Watson  {a\  did  accede  to  such  an  application,  although  they 
refused  a  similar  one  in  Partridge  v.  Wallbank  (6).  I  am  always  most  desirous 
to  follow  the  authority  of  that  Court,  but  when  either  of  the  parties  contend- 
ing together  in  an  action  has  become  clothed  with  certain  defined  rights,  I 
must  say  that  in  my  opinion  no  Court  has  the  power  to  divest  him  of  those 
rights.  I  feel,  therefore,  that  we  should  not  be  justified  in  making  absolute 
this  rule  in  either  of  its  branches.  It  has  been  argued,  that  the  situation  of 
the  plaintiff  is  such  that  the  equity  of  the  case  demands  our  interference  in  the 
manner  prayed.  Equity,  however,  is  not  a  ground  upon  which  we  are  au- 
thorised to  decide ;  and  without  saying  whether  under  the  present  circum- 
stances the  plaintiff  has  or  has  not  been  guilty  of  any  negligence,  I  am  of 
opinion,  on  general  grounds,  and  because  this  Court  possesses  not  the  means 
of  doing  justice  on  equitable  terms,  that  this  rule  must  be  discharged. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  I  think  that  this  Court  has 
no  power  to  set  aside  the  plea.  Whether  such  an  application  as  the  present 
should  be  granted  in  the  case  of  mere  verbal  mistake,  is  a  question  which 
does  not  now  arise.  In  a  case  in  1  Bos,  (^*  Pul,  481,  (c)  the  Court  only  said 
that  the  capias  might  be  amended  with  the  consent  of  the  defendant. 

Patteson,  J. — The  present  motion,  although  put  in  the  alternative,  has 
substantially  but  one  object,  namely,  to  get  rid  of  a  plea  which  the  defendant 
was  certainly  entitled  to  put  on  the  record.  Now,  by  the  stat.  3  &  4  W^.  4, 
c.  42,  certain  restrictions  are  placed  upon  pleas  in  abatement,  and  such 
pleas  are,  in  certain  cases,  completely  abolished.  Afler  the  subject  of  these 
pleas  has  so  distinctly  and  so  recently  been  considered  by  the  legislature, 
I  cannot  think  that  we  have  any  authority  whatever  to  alter  or  extend  their 
enactments.  It  is  true,  that  in  Lakin  v.  fVatson  (a)  the  Court  of  Exchequer 
did  allow,  under  similar  circumstances,  an  amendment  to  be  made  similar  to 
that  now  prayed  for,  and  on  the  ground  that  the  plaintiff  would  otherwise 
lose  his  remedy.  But  with  all  possible  respect  for  the  opinion  of  that  Court 
I  do  not  understand  why  the  amendment  should  have  been  allowed  in 
that  case  more  than  in  any  other,  where  justice  and  equity  may  require 
amendment.  One  very  obvious  objection  to  our  entertaining  such  applica- 
tions as  the  present,  is,  that  we  should  have  to  decide  upon  the  due  weight 
to  be  given  to  a  number  of  conflicting  affidavits.  The  present  case  affords 
a  strong  instance  of  this  very  objection,  for  at  this  moment  I  am  wholly  un- 
able to  say  with  which  party  the  justice  of  this  case  is.  The  question  is 
altogether  different,  whether  or  not  we  ought  to  accede  to  such  an  application, 
where,  merely  in  the  names  of  the  parties  or  otherwise,  there  may  exist  some 
trifling  error.  Under  the  present  circumstances  the  rule  roust  be  dis- 
charged. 

Rule  discharged, 

a)  2  C.  &  M.  685;  5.  C.  2  Dowl.  P.  C. 
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Kiiig*9  Bnch, 

May  ALL  and  others  v.  Mitfobd  and  others. 

1.  A  poitcy  of  A  SSUMPSIT  on  a  policy  of  insurance  against  fire  of  certain  cotton  tmUa 

flnTofl^rtain"^  worked  by  steam,  premises  and  machinery,  &c.    The  policy  contained 

cottoD  aUto  a  warranty  that  the  mills  were  **  worked  by  day  only."     The  defendant 

c^^^itw  pleaded  several  pleas,  but  the  only  question  in  the  case  turned  upon  the  plea 

nnty  Uwt  ihe  alleging  that  the  fire  was  occasioned  by  working  '*  the  steam  engine,  shafts, 

bj  diij  only  I—  and  part  of  the  mills  by  night,  and  not  by  day  only.** 

iTf^tbsttiM  RtpUcation,  (on  which  issue  was  joined)  that  the  steam  engine  and  shafts 

^!ttii/ot!!tuvy  were  not  part  of  the  mills,  and  **  were  not  worked  by  night  and  not  by  day 

!!hMidihr^Lrkd  ®"'y-"  ^^  *®  *™^  ^^^^  ^'^  Alwiger,  C. B.  at  the  Lhtrpool  Summer 
on  hy  daj  oaij.  Assiscs,  1835,  it  appeared  that  the  mills  were  worked  by  means  of  a  steam 
tt!!f  ^^Iki^^  engine  with  upright  shafts,  and  that  a  horisontal  shaft,  connected  with  one 
engiiM  kioM  by  of  such  Upright  shafts,  passed  through  the  wall  of  the  factory,  and  was 
pM«^ofco»oiSr  connected  with  some  machinery  in  neighbouring  premises,  not  part  of  the 
catiot  power  to  premises  insured,  for  the  purpose  of  communicating  power  from  the  engine : 
iTTnei^bow^  ^^  ^®  Steam  engine  was  worked  for  this  purpose  on  one  occasion  at  night, 
baiidiof .  wM  DO  when  the  persons  employed  in  the  mill  were  not  in  attendance,  and  the 
imnij.  ordinary  manufactory  of  the  mill  was  not  going  forward,  after  the  policy  had 

<.  piM,  toft      i^een  effected.    Verdict  for  the  defendants  on  the  above  issue. 

dMlMtAkw  oo  too 
pollr  J,  tb«t  Um 

g^b^2£!as  b^  B/ocit^nif,  in  Mickaeimas  term,  1835,  having  obtained  a  rule  nisi  to  enter 
ingputtortbt  judgment  for  the  plaintiffs,  notwithstanding  the  verdict  found  for  the  de- 
by  Di^^J^  fendants,  on  the  ground  that  the  plea  was  bad  in  not  alleging  that  the  miUs 
by  day  ooiy,  h  thcmselves,  instcsd  of  the  shafts  being  parts  only  of  the  said  mills,  had  been 
j!Jd^l^^  worked  by  night, 

might  be  a  work* 

o'?the*Si,  Cresswell,  J.  L.  Adolphhiu,  and  IV,  H.  Watson,  now  shewed  c&use. — The 

and  jn  no  work-   poljcv  contains  an  express  warranty  that  the  mills  are  not  to  be  worked  by 

iDg  of  Uie  mills  .    •  «  .  /•  i  ■•         n         i  i  i    •     -  m 

wiihiD  the  mean-  night ;  and  every  warranty  must  be  performed  literally,  although  it  is  sutn- 
ing  or  the  war^      cicnt  if  a  mere  representation  be  performed  in  substance ;  Lord  Mansfield  in 

De  Hahn  v.  Hartley  {a).  This  distinction  is  an  answer  to  any  argument  to 
be  derived  from  Dobson  v.  Sothehy  (6),  in  which  case  the  question  was  raised 
upon  matter  of  description.  In  Shaw  v.  Robberds  (c)  also  the  point  was, 
whether  the  premises  insured  and  the  business  carried  on  therein  had  been 
correctly  described ;  it  was  not  contended  that  any  warranty  had  been 
violated.  Whitehead  v.  Prke  ((/),  which  was  an  action  upon  another  policy  of 
insurance  of  the  same  premises,  as  in  this  case^  is  no  authority  for  the  plain- 
tiffs, because  the  plea  did  not  state  that  the  engine,  worked  by  night,  was  any 
part  of  the  mill.  The  omission  in  that  plea  has  been  cautiously  supplied  in 
the  present  plea,  which  avers  that  the  steam  engine  and  shafts  were  parts  oi 
the  mill.  A  warranty  that  the  mill  shall  not  work  at  a  particular  time  must 
restrain  any  part  of  the  mill  from  so  working,  or  can  it  be  said  that  the 
warranty  is  not  broken  unless  by  the  working  of  every  part.  In  marine  in- 
surances any  deviation  of  the  ship  insured  would  constitute  an  infringement 

(u)  6T.  R.343.  (c)  i4n/e,94. 

(6)  M.  &  Malk.  90.  (</)  2  C.  M.  &  K.  447  ;  5.  C.  I  Gale,  151. 
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of  the  warranty  ;  or  if  a  ship  be  warranted  copper  fastened^  the  condition  is 
unfulfilled  if  any  part  of  it  be  not  copper  fastened. 

Sir  J.  Campbell^  A.  G.  contrd. — The  question  in  all  these  cases  is,  what  was 
the  stipulation  understood  and  entered  into  by  the  parties.  The  warranty 
here  was,  that  the  mills  should  not  work  by  night ;  the  meaning  of  which  is, 
that  these  mills  being  cotton  mills,  should  not  work  by  night  in  the  manner 
in  which  cotton  mills  ordinarily  do ;  that  is,  should  not  carry  on  the  manufactory 
which  was  the  object  of  the  mills  by  night.  The  stipulation  is  not  that  no 
parts  whatever  of  the  mill  should  move  during  the  night :  it  might  be  ab- 
solutely necessary  that  they  should  for  the  purpose  of  repairs.  The  plea 
therefore  is  bad,  it  alleges  no  breach  of  the  warranty.  The  averment  ought 
to  have  been  that  the  mills  themselves  worked  by  night.  The  defendant 
might  then  have  proved  the  circumstances,  and  the  jury  would  have  found 
whether  they  supported  the  averment.  Where  there  is  a  warranty  that  a 
ship  shall  not  sail  without  convoy,  she  may  nevertheless  sail  without  convoy 
to  the  place  of  rendezvous.  This  could  not  be  allowed,  if  the  principle  con- 
tended for  on  the  other  side  is  correct. 

Lord  Denman,  C.J. — The  Court  of  Exchequer  held,  in  the  case  of  White" 
head  v.  PWce,  that,  unless  the  mill  was  at  work  as  a  mill,  for  the  purpose  of 
carrying  on  the  cotton  manufactory,  there  was  no  breach  of  the  warranty. 
The  question  here  is,  whether  this  plea  is  good,  the  warranty  being  that  the 
mill  shall  not  work  by  night,  and  the  plea  being  that  the  warranty  is  broken, 
because  parts  of  the  mill  did  work  at  night.  It  does  not  necessarily  follow, 
because  any  part  of  a  mill  is  working,  that  therefore  the  mill  is  working. 
On  the  contrary,  it  is  easy  to  understand  how  a  single  part  of  the  mill  may  be 
at  work,  and  yet  the  mill  not  at  work.  For  instance,  suppose  there  was  a  pipe 
to  supply  water ;  that  might  be  at  work  at  all  hours  of  the  night  to  supply  the 
water  necessary  for  the  working  of  the  mill  in  the  day  time ;  so  far  there 
would  be  a  working  of  the  mill  at  night,  but  we  could  not  say  that  it  was 
a  working  of  the  mill  within  the  meaning  of  the  warranty.  Therefore  the 
averment  in  the  plea  furnishes  no  defence  to  the  action,  and  there  is  no  other 
averment  alleging  in  the  terms  of  the  warranty  any  breach  whatever.  The 
judgment  must  therefore  be  entered  for  the  plaintifis. 

Little  DALE,  J. — I  am  of  the  same  opinion.  The  terms  of  the  warranty 
are,  that  the  mill  should  not  be  worked  at  night,  that  is  the  essential  part  of 
the  warranty  ;  the  proper  plea  would  have  been  that  the  mills  were  worked 
by  night.  Then  if  issue  had  been  taken  thereupon,  it  would  have  appeared 
whether  the  mill  had  been  worked  by  night  or  not.  It  may  happen  that  the 
shaft  and  steam  engine  may  be  at  work  at  night  for  the  use  of  the  mill  by 
day,  and  in  that  case  it  could  not  be  said  that  the  mill  itself  was  at  work  at 
night.  It  is  not  enough  to  say  that  part  of  the  mill  was  worked  at  night. 
It  is  true  that  the  mill  cannot  go  on  unless  these  particular  parts  do  work, 
still  they  do  not  constitute  the  mill  within  the  meaning  of  this  warranty. 
That  is  clear  from  the  warranty  itself,  because  under  the  terms  of  it,  if  the 
people  of  the  mill  had  been  in  attendance  and  employed  there  by  night,  for 
the  ordinary  purposes  of  the  manufacture,  that  would  have  been  a  sufficient 
breach,  although  it  were  not  proved  that  all  the  parts  of  the  mill  were  going. 
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Xiaf^tBiiidk.  PAtTBtON,  J, — ^The  warranty  is,  that  the  mOl  shall  be  worked  by  day  only; 
What  then  is  the  meaning  of  the  mill  being  worked  by  day  only  ?  In  plead- 
ing a  breach  of  a  warranty,  it  is  generally  advisable  to  plead  in  the  very 
words  of  the  warranty*  If  this  plea  had  been  that  the  mill  was  worked  by 
n^l^,  it  would  have  been  a  good  plea,  and  the  only  question  then  would  have 
been  whether  it  was  established  by  the  evidence.  I  do  not  mean  to  say,  that 
if  die  plea  liad  stated  Acts  to  shew  that  the  work  which  was  ordinarily  done 
by  day  was  carried  on  by  night,  it  might  not  have  been  a  good  plea,  slthoi^h 
the  very  words  of  the  warranty  were  not  used.  This  plea,  however,  does  not 
stale  any  thing  of  the  kind ;  the  words  are,  that  the  steam  engine  and  shaft, 
befa^  parts  of  the  mill,  were  worked  by  night.  Now  that  is  ambiguous ;  it 
aurf  be  that  they  were  worked  for  the  purpose  of  carrying  on  the  cotton 
mffl,  or  it  may  be  that  they  were  merely  turning  round  for  some  other  pur- 
fom*  I  think,  therefore,  that  the  plea  is  bad,  as  it  does  not  diew  that  the 
mfll  was  worked  by  n^ht. 

CSoLBEiDOB,  J. — As  this  plea  sets  out  fiicts  on  which  it  relies  as  a  breach 
of  the  warranty,  it  is  bad  if  it  does  no^  shew  such  breach  on  the  fooe  of  it. 
Kow  even  if  all  the  facte  stated  in  it  were  true,  the  warranty  still  might  not 
have  Wen  broken.  The  question  is,  what  is  the  true  construction  of  the 
warranty?  I  take  it  to  be  that  the  usual  manufacture  in  such  mills  shaO 
iiol  be  carried  by  night,  but  by  day  only*  I  do  not  mean  to  say  that  every 
pan  of  the  process  must  be  in  operation  to  create  a  breach  of  the  warranty, 
but  generally  that  enough  must  be  done  to  maintain,  according  to  the 
conmion  acceptation  of  the  term,  the  all^aUon  that  the  mill  was  at  work, 
tn  diis  case  it  is  merely  stated  that  some  of  the  shaAs  were  turning  round, 
and  that  took  place  at  the  time  when  the  persons  employed  in  the  mill  were 
absent,  and  when  there  was  no  process  going  on  for  the  manufacture  of 
cotton.  It  is  quite  unreasonable  to  say,  under  those  circumstances,  that 
there  was  a  working  of  the  mill  by  night ;  and  I  think,  therefore,  that  this 
plea  is  bad. 

Rule  absolute  to  enter  the  verdict  for  the  plaintiffs. 


May  6th, 
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Tebbutt  V,  Selby. 

T^HAT  whereas  the  plaintiff  before  and  at  the  time  of  the  committing  of 
the  grievance  by  the  defendant,  as  hereinafter  next  mentioned,  was,  and 

from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain 
tiwtthed"frodiu1  rooms  and  apartments  in  and  parcel  of  a  certain  dwelling-house,  situate  and 
vrroDgfuiiy  locked  bciog  iu  the  couoty  of  Middlesex,  and  in  which  said  rooms  and  apartments 
rcMd'iu^Q^o  th7  he  the  said  plaintiff  then  inhabited  and  dwelt,  and  still  doth  inhabit  and 
ristrro.and  there-  dwcll  with  his  family,  and  the  plaintiff*  during  all  the  time  aforesaid  ought  to 
piainilffTom  *  have  had,  and  still  of  right  ought  to  have  for  himself  and  his  family  inhabit- 
imving  acceu       j^g  g^^j  dwcllinff  in  tlic  Said  rooms  and  apartments,  at  all  seasonable  times, 

to  the  cittern.  .^  ...  •        •    .1  i»       1  .  \*  ^  /•         • 

The  pUas  tra-       the  liberty  and  privilege  of  taking  water  from  and  out  ot  a  cistern,  situate 
"^tr^^iVcUteJn^^  ^^^  being  in  the  said  dwelling-house,  and  the  use,  benefit,  and  enjoyment  of 

-which  issue  vu 

joined  and  found  for  tlie  plaiutiff.  The  jadgment  waa  afterwards  arrested,  because  the  declaration  did 
nut  disclose  an>  right  of  passage  to  the  cistern  through  the  door-way  obstructed,  either  directly  or  by  shew- 
ing  that  there  was  no  other  way. 
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such  cistern  ;  and  also  the  privilege  of  using  a  certain  dusthole,  situate  and     King't  Bench. 

heing  in  the  said  dwelling-house^  for  the  purpose  of  throwing  and  depositing 

therein  such  ashes,  dust,  and  dirt,  as  might  be  made  and  accumulated  in  the 

said  rooms  and  apartments :  yet  the  defendant,  well  knowing  the  premises, 

but  wrongfully  and  unjustly  contriving  and  intending  to  injure  the  plaintiff 

in  this  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the 

said  cistern  and  dusthole  respectively,  heretofore,  and  whilst  the  plaintiff  was 

so  possessed  of  his  said  rooms  and  apartments  as  aforesaid,  to  wit,  on  the  1st 

of  May,  1836,  and  on  divers  other  days  and  times  between  that  day  and  the 

commencement  of  this  suit,  wrongfully  and  injuriously  locked  and  fastened, 

and  caused  and  procured  to  be  locked  and  fastened  up,  a  certain  door  and 

door-way,  situate  and  being  in  the  said  dwelling-house,  and  leading  to  the  said 

cistern  and  dusthole  respectively,  and  kept  and  continued  the  same  so  locked 

and  fastened  up  for  a  long  space  of  time,  to  wit,  from  thence  until  the  day  of 

the  commencement  of  this  suit,  and  thereby,  for  and  during  all  that  time, 

continually  hindered  and  prevented  the  plaintiff  and  his  family  from  having 

access  to  the  said  cistern  and  dusthole  respectively,  and  wholly  hindered  and 

prevented  the  plaintiff  and  his  said  family  from  taking  any  water  from  the 

said  cistern,  and  wholly  excluded  them  from  the  use,  benefit,  and  enjoyment 

of  the  said  cistern,  and  also  the  privilege  of  using  the  said  dusthole  for  the 

purpose  aforesaid ;  and  he  the  said  plaintiff  and  his  family,  by  means  of  the 

said  several  premises,  could  not,  during  any  part  of  the  time  aforesaid,  obtain 

or  procure  any  water  from  the  said  cistern,  or  have  or  enjoy  the  use  and 

benefit  of  the  said  cistern  and  dusthole,  or  either  of  them,  as  they  of  right 

ought  to  have  done  and  otherwise  might  and  would  have  done  ;  and  he  the 

plaintiff  hath  been,  by  means  of  the  premises  aforesaid,  entirely  deprived  of 

the  use,  benefit,  and  enjoyment  thereof. 

Plea,  denying  the  right  to  use  the  cistern  and  dusthole,  and  issue  thereon. 

At  the  trial  before  Coleridge,  J.,  at  the  Middlesex  sittings  afler  Michael- 
mas term,  1836,  a  verdict  was  found  for  the  plaintiff. 

Peacock  having  obtained  a  rule  nisi  for  arresting  the  judgment,  on  the 
ground  that  the  declaration  did  not  disclose  any  right  to  use  the  door-way, 
the  obstruction  of  which  was  complained  of,  and  that  there  might  have  been 
some  other  way  to  the  cistern  ; 


Sir  «/.  Campbell,  A.  G.  and  Jervis,  shewed  cause. — It  was  not  necessary  that 
the  declaration  should  set  out  any  distinct  right  to  use  the  door-way,  for 
the  gist  of  this  action  is  the  hindrance  offered  to  the  plaintiff  in  his  use  of 
the  cistern ;  and  the  mode  of  hindrance  by  obstructing  the  door-way  leading 
to  the  cistern  need  not  have  been  alleged  at  all.  The  pleas  admit  the  ob- 
struction of  the  door-way,  and  the  right  to  pass  through  that  way  ;  the  only 
right  traversed,  is  the  right  to  use  the  cistern.  If  the  plaintiff  had  substan- 
tively claimed  a  right  of  way,  it  would  have  been  necessary  that  he  should 
have  claimed  it  in  distinct  terms ;  but  the  door-way  is  here  introduced  quite 
incidentally,  for  the  purpose  of  shewing  the  manner  of  the  obstruction  com- 
plained of.  The  declaration  states,  that  the  defendant  wrongfullif  locked  up 
the  door  leading  to  the  cistern,  and  therehif  hindered  the  plaintiff,  &c.  The 
word  '<  wrongfully"  manifests  the  plaintiff's  right  of  way,  and  the  words 
"  thereby  hindered'*  that  th^re  was  no  other  way  to  the  cistern.  If  there 
could  have  been  any  doubt  as  to  the  sufficiency  of  those  words  which  allege 
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Peaeoekt  ctmird. — ^Perhaps  a  general  statement  that  the  plaintiff  was  ob- 
structed in  his  use  of  the  cistern  would  have  been  sufficient.  But  since  the 
plaintiff  has  chosen  to  say  that  he  was  obstructed  by  the  locking  up  of  a 
jdoor-way,  the  mode  of  obstruction  has  become  material,  and  the  allegation  of 
it  is  insufficient,  unless  it  shew  that  the  obstruction  was  wrongful.  For 
mi^t  that  appears,  it  might  have  been  a  door  of  the  defendant's  leading  to 
the  ciBtem,  which  he  locked  up.  A  declaration  setting  up  a  right  of  com- 
mon, and  then  alleging  that  the  defendant  locked  up  a  certain  gate  leading  to 
^he  common,  and  so  hindered  the  plaintiff  &c,  would  be  defiective ;  for  the 
ipate  locked  up  might  be  the  defendant's  own  gate  upon  his  own  premises. 
This  is  a  parallel  case.  The  plaintiff  should  have  alleged  that  he  had  a 
right  to  use  the  cistern,  and  that  by  reason  thereof  he  liad  a  right  to  pass 
■through  the  door-way  in  question. '  So  a  rector,  in  an  action  for  obstructing 
him  in  carrying  away  tithes,  must  allege  the  right  to  the  tithes^  and  that  by 
reason  of  such  a  right  he  is  entitled  to  a  certain  way. 

Against  a  wrong-doer  the  general  averment — habere  debet,  the  thing  de- 
manded, is,  no  doubt,  enough ;  Com.  Dig.  Pleader,  (C  39) ;  1  fFms*  Saunden^  346, 
•n.  t ;  Si.  Jokm  v.  Moody  (a).  But  there  is  no  such  general  averment  here,  and 
the  omission  is  not  cured  by  verdict,  Blytk  v.  Topkam  (6).  It  is  said,  that 
the  general  issue  would  have  traversed  that  the  door  was  wrongfutty  locked ; 
jRnoiiihMi  V.  EarlofFdmouih  (c)  shews  that  is  not  so.  Even  if  there  were 
no  other  way  to  the  cistern  except  through  this  door,  it  does  not  on  that  ac- 
count follow  that  it  could  be  claimed  as  a  way  of  necessity.  The  right  to  a 
way  of  necessity  arises  from  an  implied  grant ;  the  title  to  such  a  right  must 
be  set  out  in  a  plea,  and  the  right  must  be  claimed  by  an  habere  debet,  even 
in  a  declaration ;  1  JFfiu.  Saunders,  323,  n.  6,  and  BuUard  v.  Harmon  ((/)» 
where  the  point  arose  on  general  demurrer. 

The  defect  in  the  declaration  is  not  helped  either  by  the  statutes  of  jeofails, 
or  by  the  verdict.  It  is  not  helped  by  the  statutes,  for  it  is  matter  of  sub- 
stance, nor  by  the  verdict,  for  there  was  no  issue  as  to  the  obstruction.  The 
issue  was  simply  on  the  right  to  use  the  cistern,  and  did  not  require  the 
plaintiff  to  prove  any  right  to  the  door-way.  The  verdict  then  not  ap- 
plying to  the  door-way,  there  has  been  judgment  by  default  as  to  so  much 
of  the  declaration  as  relates  to  that  way.  The  4  &  5  Anne,  c.  16,  s.  2, 
curing  imperfections  in  pleading  afler  judgment  by  default,  extends  to  such 
imperfections  as  were  previously  cured  by  verdict  under  the  statutes  of 
jeofails,  that  is,  to  imperfections  in  form,  and  not  to  such  as  are  cured  by  a 
verdict  at  common  law.  After  judgment  by  default,  therefore,  this  question 
stands  exactly  as  if  it  arose  on  general  demurrer,  and  on  general  demurrer 
this  declaration  would  certainly  be  held  bad  for  alleging  no  right  to  that  way, 
of  which  the  obstruction  is  complained  of  as  an  injury.  The  law  on  this  sub- 
ject is  collected  in  Com,  Dig,  Pleader,  (C  86),  and  1  Wms,  Saunders,  2127, 
n.  1,  to  Stennel  v.  Hogg. — [^Pattesony  J. — Is  not  the  statement  that  the  de- 
fendant wrongfully  locked  up  the  door,  and  thereby  hindered  the  plaintiff 

a)  1  Vent.  276.  (r)  2  Ad.  &  Ell.  452 ;  S.C.I  Har.  & 

h)  Cro.  Jac.  168.  Wol.  337. 

{d)  4  Maul.  &  Sel.  387. 
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&C.,  an  informal  averment  that  the  plaintiff  had  a  right  to  go  through  the    jTin^'f  B^meh. 
door,  as  in  Corbywn  v.  Pearson  (a)  ?     In  that  case  a  party,  afler  prescribing        Vi^v/^/ 
a  right  of  common  for  cattle  levant  and  couchant,  stated  that  he  put  in  his       Tebbutt 
cattle,  under  the  prescription  utendo  comraunia  sua  praedicta,  without  saying        Selbt. 
that  they  were  levant  and  couchant ;  and  the  defect  was  cured  by  the  sta- 
tute.]— That  was  a  different  case ;  the  right  was  set  out  correctly,  but  the 
user  of  the  right  was  imperfectly  stated. 

Lord  Denman,  C.  J. — This  is  not  an  application  to  arrest  judgment  afler 
verdict,  but  afler  judgment  by  default;  because,  the  pleadings  not  having  in 
any  way  raised  the  point  now  under  consideration,  no  verdict  could  have 
been  given  upon  it.  We  cannot  therefore  import  into  this  case  the  doctrine 
relative  to  the  intendments  to  be  made  af^er  verdict,  but  must  deal  with  the 
objection  to  the  declaration  exactly  as  if  it  were  made  on  general  demurrer. 
I  entertain  some  doubt  whether  upon  general  demurrer  a  declaration  would 
be  sufficient,  which  stated  in  general  terms  that  the  plaintiff  was  obstructed 
in  his  rightful  enjoyment  of  the  cistern  ;  although  it  might  be  sufficient  after 
verdict,  because  it  would  be  presumed  that  the  jury  had  been  informed  of 
the  particulars  constituting  the  obstruction,  and  had  decided  upon  them ;  but 
here  the  plaintiff  states  the  particular  mode  in  which  the  obstruction  took 
place,  and  has  thereby  made  that  mode  material.  Do  then  the  facts  of  the 
alleged  obstruction  necessarily  constitute  any  injury?  The  door  obstructed 
might  have  been  in  the  room  of  the  defendant  himself;  to  shew,  therefore, 
that  it  was  wrongfully  obstructed,  the  plaintiff  should  have  alleged  that  he 
had  a  right  to  pass  through  it.  I  thought  at  one  time  that  we  might  intend 
afler  verdict  that  the  door  stopped  up  was  not  an  intermediate  door-way  at 
all,  but  a  door  connected  with  the  cistern  itself.  On  consideration,  how- 
ever, it  appears  to  me  that  this  would  be  too  much  to  surmise.  The  rule 
for  arresting  judgment  will  therefore  be  made  absolute. 

LiTTLEDALE,  J. — A  general  statement  of  the  obstruction  would  be  good 
afler  verdict ;  but  so  much  of  this  declaration  as  relates  to  the  obstruction 
has  been  pleaded  over  to.  The  verdict  then  found  for  the  plaintiff  on  the 
issue,  which  is  only  as  to  the  right  to  use  the  cistern,  does  not  touch  the 
question  of  obstruction.  That  question  stands  as  if  judgment  by  default  had 
been  suffered  upon  it,  and  must  be  dealt  with  as  if  it  arose  on  general 
demurrer.  Does  the  averment  then,  that  the  plaintiff  was  prevented  from 
using  the  cistern  by  the  obstruction  of  a  door  leading  thereto,  necessarily 
imply  that  he  had  a  right  to  go  through  that  door  ?  I  think  not.  The  rule 
for  arresting  the  judgment,  therefore,  must  be  made  absolute. 

Pattbson,  J. — I  at  first  thought  there  was  nothing  in  Mr.  Peacock^ $  ob- 
jection, but  I  am  now  persuaded  by  his  ingenious  argument  that  he  is  right. 
The  complaint  is  either  of  an  obstruction  to  the  plaintiff's  right  of  access  to 
the  cistern,  without  stating  in  what  way  it  is  to  be  approached,  or  of  an 
obstruction  to  a  way  which  he  has  a  right  to  use.  In  the  former  case,  it  is 
like  the  instance  put  of  a  declaration  for  obstructing  the  plaintiff  in  his  right 
of  common  by  locking  up  a  certain  gate  leading  thereto,  which  declaration 
deariy  would  be  insufficient,  for  it  could  not  be  assumed  that  there  was  no 

(a)  Cro.  Eliz.  456. 
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JRaf^f  BmcJL  odier  approach  to  the  common,  or  that  the  plaintiff  had  neceiaarily  a  right 
s^y^  to  go  through  the  gate  so  locked.  The  rule  is,  that  a  right  must  always  be 
Tbbsutt  alleged  in  that  mode  of  access  which  has  been  obstructed ;  and  the  obstruc- 
SsTiir.  '^  vauMt  not  be  charged  generally,  or  it  will  be  bad  on  general  demurrer. 
Secondly,  suppose  the  complaint  is  of  an  obstruction  to  the  way  which  the 
plaintiff  has  a  right  to  use,  the  declaration  ought,  beyond  all  question,  to 
assert  a  right  to  the  way.  The  allegation,  that  the  defendant  obstructed  the 
door  "  leading  to  the  dstem,"  and  thereby  hindered  the  plaintiff  from  taking 
water  from  the  said  cistern,  is,  it  has  been  contended,  an  assertion,  although 
informal,  of  the  plaintiff's  right  to  use  the  cistern,  and  to  get  at  it  by  means 
of  the  door  in  question.  But  this  allegation  does  not  occur  in  that  part  of 
the  declaration  where  the  plaintiff's  rights  are  set  out,  but  merely  in  the 
breach  as  descriptive  of  the  injuries  which  he  has  sustained.  It  would  be  a 
forced  construction  therefore  of  this  declaration,  to  interpret  it  as  dbiming 
any  right  to  the  particular  way  obstructed ;  the  plaintiff  might,  consistently 
with  every  one  of  his  allegations,  have  a  right  to  use  the  cistern^  and  yet  no 
right  of  access  to  it  through  the  door-way  obstructed. 

Rule  absolute. 


The  Kino  t;.  Tindall  and  others. 

npHIS  was  an  indictment  for  a  nuisance.    The  trial  took  place  before  Lord 
todicMdrbr  Denman,  C.  J.,  at  the  Yorkshire  Summer  Assises,  1833,  when  a  special 


IJ!!!^!!^J^  verdict  was  found,  which  stated  the  following  facts.    That  during  all  the 

«r«cUiif  ofpiaak*  time  within  mentioned  there  was  an  ancient  port  and  harbour,  commonly 

^itatoon!"  caUed  the  Harbour  of  Scarborough,  in  the  county  of  York,  much  used  and 

bttteor.  A  ipe-  frequented  for  the  purpose  as  well  of  shelter  as  of  repairs  for  ships  and  ves- 

tti'in  TODie^""**  sels  navigating  along  the  northern  coasts  of  this  kingdom ;  and  that  the 

quence  of  the  prosccutors  of  the  within  mentioned  indictment  are  the  commissioners  for  doing 

pii!^kinR,Ve  har-  ^^d  executing  tlie  powers  and  authorities  contained  in  certain  acts  of  parlia- 

bour  iu  Mine  ment  hereinafter  mentioned.     That  by  the  5  Geo,  2,  "  An  Act  to  enlarge  the 

rendered  leu  Picr  and  Harbour  of  Scarborough  in  the  county  of  York,"  reciting  that  the  har- 

•ecure  i—Htu,  \}o\3ix  of  the  ancient  town  corporate  of  Scarborough,  in  the  north  riding  of  the 

thMt  couteqoence*  « ,r      ,  •  i        i  i  i  /.vt  i  m 

■o  siigiit  end  un-  county  of  York,  was  the  only  place  between  the  port  of  Newcastle-upon-Tyne 
ceruin  and  wre,  ^^^  ^^  xviet  H  umbcr  capable  of  receiving  in  distress  of  weather  ships  navigat- 
this  specia]  ver-  ing  to  and  along  the  northern  coasts  of  this  kingdom,  and  to  and  from  the  eastern 
dM^^roMUuiTe  ^*®  ^"^  °^^®''  P'^ces,  without  great  difficulty,  and  also  reciting  that  the  enlarg- 
•  uatsunce.  ing  and  extending  the  piers  of  the  said  port  would  render  the  same  much  more 

commodious  than  they  then  were  for  the  reception  of  large  vessels,  and  par- 
ticularly those  using  the  coal  trade  in  tempests  and  other  times  of  danger, 
certain  duties  were  granted  for  the  purpose  of  enlarging,  extending,  improv- 
ing and  keeping  in  repair  the  piers  of  the  said  port ;  that  by  a  certain  other 
act  of  parliament  passed  in  the  25  Geo,  2,  after  appointing  commissioners  to 
execute  all  the  powers  and  authorities  in  the  said  act  contained,  it  was 
(amongst  other  things)  enacted,  that  for  keeping  the  said  harbour  clean,  and 
also  for  preventing  the  sand  and  sullage  from  collecting  and  gathering  there, 
and  that  the  said  harbour  might  be  rendered  as  capacious  as  possible,  no 
person  whatever  should  throw  or  empty  any  ballast,  dust,  earth,  ashes,  rub- 
bish, or  stones  into  the  said  harbour ;  or  lay  therein  any  logs  or  floats  of 
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wood  or  timber,  or  other  materials ;  or  set  up  any  posts  therein,  or  other-    King*s  Bench. 
wise  encroach  upon  the  said  harbour ;  or  do,  or  cause  or  procure  to  be         n^^/^i^ 
done  any  other  act,  matter,  or  thing  whatever,  to  prejudice  or  annoy  the      '^^^  ^'^'^ 
same,  and  that  the  matter  of  such  prejudice,  encroachment,  or  annoyance,       Tindall 
should  be  examined  into  by  the  said  commissioners  for  the  time  being,  or  any      and  others, 
two  or  more  of  them,  who  were  thereby  empowered  to  inquire  into  every 
such  offence,  and  to  impose  any  fine  or  fines  not  exceeding  5L  upon  any  per- 
son so  offending,  to  be  levied  by  distress  or  imprisonment,  as  therein  men- 
tioned.    That  by  the  41  Geo,  3,  it  was,  amongst  other  things,  recited^  that 
the  said  harbour  had  been  greatly  improved ;  and  by  the  46  Geo,  3,  after 
reciting,  amongst  other  things,  the  last-mentioned  act  of  parliament  and  cer- 
tain other  acts  of  parliament  relating  to  the  said  port  and  harbour,  and  also 
reciting  that  the  said  harbour  had  been  greatly  improved  under  and  by  virtue 
of  the  powers  and  provisions  contained  in  the  said  acts,  by  the  commissioners 
acting  in  the  execution  thereof,  it  was,  amongst  other  things,  enacted  that 
the  said  commissioners  for  the  time  being,  or  any  seven  or  more  of  them,  should 
be,  and  they  were  by  the  same  act  empowered  to  purchase  any  buildings, 
lands,  tenements,  or  hereditaments  which  they  should  judge  necessary  and 
proper  to  be  purchased  for  the  improving,  widening,  or  extending  the  said 
port  and  harbour;  or  for  making  or  erecting  any  quay   or  quays,   wharf 
or  wharfs,  or  for  erecting  or  making  any  building  or  buildings,  or  for  any 
other  the  purposes  of  the  said  acts,  or  any  of  them  ;  and  that  in  case  the 
owners,  proprietors,  or  occupiers,  or  other  persons  interested  in  any  lands, 
tenements,  or  hereditaments  which  the  said  commissioners  should  judge  neces- 
sary or  proper  to  be  purchased,  taken,  or  used  for  the  purposes  of  the  said  act, 
should  refuse  to  treat,  or  should  not  agree  in  the  premises,  or  by  reason  of 
absence  or  otherwise  should  be  prevented  from  treating,  then  and  in  every 
such  case  it  should  be  lawful  of  the  said  commissioners  to  cause  a  jury  to 
be  summoned  in  manner  in  the  said  act  mentioned,  to  assess  and  decide  what 
damages  should  be   sustained  by,   and  what  recompence  and   satisfaction 
should  be  made  to  such  owner,  proprietor,  or  other  person  or  persons  inter- 
ested for  or  on  account  of  the  taking  or  using  of  such  lands,  tenements,  and 
hereditaments,  for  the  purposes  of  the  said  act ;  and  the  verdict  and  inqui- 
sition of  such  jury  are,  by  the  said  act  of  parliament,  declared  to  be  final, 
binding,  and  conclusive  to  all  intents  and  purposes  whatsoever,  against  all 
parties  and  persons  claiming  in  possession,  reversion,  remainder,  or  other- 
wise :  and  it  is  by  the  said  act  enacted,  that  all  and  every  such  owners, 
proprietors,  occupiers,  and  persons  in  anywise  interested  in  such  lands,  tene- 
ments, and  hereditaments,  should  be  from  thenceforth,  to  all  intents  and  pur- 
poses, divested  of  all  right,  title,  claim,  interest,  or  property,  of,  in,  to,  or  out 
of  the  same.    That  by  the  3  Geo,  4,  it  was,  amongst  other  things,  recited  that 
the   said    harbour  of  Scarborough   had   been    greatly  improved,   a  new 
western  pier  erected  and  completed,  and  the  accommodation  and  security 
afforded  to  ships  and  other  vessels  resorting  to  or  passing  the  said  harbour 
had  been  greatly  increased.   That,  and  subsequent  to  the  year  1817,  the  said 
commissioners  for  carrying  into  execution  the  said  acts  of  parliament,  with  a 
view  to  improve  and  preserve  the  said  harbour,  did  cause  the  same  to  be 
excavated,  by  removing  divers  large  quantities  of  sand  from  the  bottom 
thereof,  and  thereby  the  said  harbour  has  been  deepened  about  four  feet  all 
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Mk^Bmtk,  ttmlgAaitffnpwtt  of  th*  barbowrrwA  ihM  thfc'ptnMW  rf  •— iwrina 
'■^•'^^  mi  deepening  «w  canied  oo  bf  Ih*  Mid  comKiiMintri,  iinuni^ii  otfaar 
l^^*"*  ylMta,  witbtn  from  ton  to  twenty  Tmt  nf  ■«!  imMriliniiiij  lirfnrn  tfci  linaofdM 
TiMAU  fBen InninaAer  BCBtioaed.  Ttut  in  tfcr  jiir  lITIf.  thn  iiii  nnmrniMinnnii. 
'  ~  I  vMir  fiH^MT  te  impiwe  the  Hid  harbour,  wnwwA  mpm^tMni^ 
[  Fio',  wfaioh  had  pnTioiulj  atoodia  tfas  aidlMboei;  wLia  te  yaar 
HMMd or  conirieted  ibe piar  erilad ibe  WaMam  Kar,  be^^ Aaaaaw 


aadMlwn.     «Mi 


■■■riaMrJ  b  A»  batgMMtg  met  i  On.  4  i  awl  Am  bf  and  iMa»a>iw 
Midbarbovc  wm  mttarially  uaprovod  and  leodAvd  now  aeavs.BBda 
aadioni  farabippii^.  That  for  naaay  jicaaa  praviooily  ta  ISlf,th*daft 
■Mi  wkbin  named  were,  and  thenon  haw  bee%  and  at  dM  n^amhy-tii 
•f  aoaanining  thn  acta  mibiB  eoi^aiiMd  of  were  the  onaeM  of  aeitiAt  | 
Miaaa  on  the  edge  of  die  upper  part  of  the  aatd  hacboai,  whiifc  pMoaioaft^ni 
Iha  liBe  herehibe&ire  nieirtiaaad  k  " 


aato  na  a  ahip^^iuildiDg  yard,  and  for  Ao  puipeae  of  bndding  and  v^avnag 
dipa  iberein ;  and  for  800  yeara  laat  paat  and  apwarda  bad  beea  aaed  and 
m^afi  in  like  maimer  and  fbr  the  like  ptivpoae,  by  the  owaera  diiraof  fiv 
fta  lioM  bdi^.  That  during  the  ^aoe  of  aeranty  yean  bat  paat  and  np- 
■■Ja,  divera  pilea  have  been  placed  and  driven  kiio  the  aanBy  boHoM  is  the 
%m  of  tbe  aaid  yard  and  premiieB  of  the  aaid  deftadaata,  s^nmi  wVA  aaid 
|Aaa,  plank  atagea,  during  all  the  ijow  afiireaaid,  have  bnan  ere«teda»J  plaff  i 
by  die  ownara  fi>r  the  time  being  of  dn  aaid  ymtd  uid  praaaiaaa,  anil  liaWii 
aad  other  narteriala  uaed  in  building  and  rspairiag  ahipa  kept  diaraoa ;  and 
dM  aame,  dnrii^  tbe  time  afbreaaid,  ha«e  been  and  an  proper  and  ■aoaaaary 
ftr  the  pBipoae  of  earrying  on  the  baaioeu  of  birilduig  or  lapaJiiug  iliqM  on 
dM  aaid  yaid  and  premiaea.  That  untfl  Ae  plankii^  of  At  aaaon  I7  die 
Mandanta  beMtnafter  mBotiaaed,  die  aaid  piles  bad  tlwaja  ataod  M  omam 
dbtanen  ftom  one  another,  and  that  the  water  might  flow  iVedj-bctweea 
Aem,  and  mi^  ipend  baelf  on  the  sloixi^  beach.  That  the  aidd  defend- 
ant!, in  order  to  protect  their  aaid  premises,  afterwards,  to  nit,  on  the  lit  day 
of  Jannary,  1636,  and  on  divers  other  days  and  rimei  between  that  day  and 
the  Ut  day  of  January,  1828,  connected  together  the  said  piles  by  nailing 
traotverM  planks  from  pile  to  pile,  and  inclosed  the  area  contained  within 
the  said  piles,  the  same  being  thus  rendered  impervious  to  the  tide,  and  pre- 
senting perpendicular  lines  of  frontage  five  feet  high  from  the  sand,  and  at 
ordinary  spring  tides  there  is  now  at  high  water  a  depth  of  from  two  to 
three  feet  of  water  against  and  along  the  said  frontage.  That  by  the  afore- 
uid  works  of  the  said  commissioners  a  greater  rush  of  tide  was  and  thence 
hath  been  caused  to  and  against  the  beach  and  land  in  front  of  the  said  ship- 
building yard  and  premises  of  the  said  defendants,  than  had  ever  previously 
been  experienced,  insomuch  that  by  reason  thereof  the  sand  was  washed 
down  from  before  tbe  front  of  the  said  yard  and  premises  of  the  said  de- 
fendants, and  the  said  yards  and  premises  and  their  plank  stages  aforesaid,  at 
the  times  of  the  said  defendants  committing  the  said  acts  within  complained 
of,  had  become  and  were  thereby  in  danger  of  being  swept  away  by  the  sea. 
Tiat  by  the  drfmdantt  uorki  the  Harhour  it  in  tome  extreme  auet  rendered 
leit  tecure.  That  the  defendants  have  done  nothing  more  than  is  necessary 
to  protect  their  property  against  the  sea  in  consequence  of  the  alterations 
m^  by  tiie  D 


EASTER  TERM,  1837.  319 

The  case  upon  this  special  verdict  came  on  to  be  argued  in  Trinity  term,    King*t  Bench. 
1836(a). 


The  Kino 

V. 


Alexander,  for  the  prosecution. — The  question  is,  whether  the  defendants  Tindall 
can,  by  erecting  what  is  a  public  nuisance,  protect  their  premises  against  a  and  others, 
possible  damage  occasioned  by  the  lawful  act  of  the  commissioners.  The 
acts  of  the  commissioners  were  lawful,  and  have  been  successively  recognised 
by  the  statutes  referred  to  in  the  special  verdict,  especially  in  the  3  Geo.  4, 
which  recites  what  they  have  done,  and  declares  it  to  have  been  for  the 
benefit  of  the  harbour.  It  is  no  answer  to  the  indictment  to  say  that  the 
commissioners  have  done  that  which  under  other  circumstances  would  have 
been  a  nuisance.  Rex  v.  Pease  (6)  shews  the  efficacy  of  a  legislative  per- 
mission to  commit  what  would  otherwise  be  a  nuisance ;  and  Rex  v.  Russel  (c) 
establishes  the  proposition  that  the  improvement  of  the  harbour  for  the 
public  must  be  treated  as  a  balance  to  the  inconvenience  to  an  individual. 
But  even  if  that  were  not  the  case,  and  if  it  were  possible  that  the  commis- 
sioners might  be  punished  as  wrong-doers,  that  would  not  justify  the  de- 
fendants in  what  they  have  done.  The  verdict  finds  the  act  of  the  defend- 
ants to  be  a  nuisance.  Now  nuisances  by  private  individuals  in  public 
harbours  are  distinctly  prohibited  under  any  circumstances  ((f).  With 
respect  to  harbours,  the  principle  is  most  strictly  enforced,  that  the  jus 
privatum  is  subject  to  the  jus  publicum  ;  Attorney- General  v,  Burridge(e), 
and  Attomejf'General  V,  Parmeter  {f).  Under  no  circumstances,  therefore, 
can  the  defendants  justify  what  they  have  done  on  the  ground  of  protection 
to  their  property 

Cresswell,  for  the  defendants. — The  question  in  fact  here  is,  whether  the 
defendants  are  to  be  deprived,  by  the  act  of  the  commissioners,  of  the  use  of 
property  which  has  been  in  their  family  for  above  200  years,  and  to  be 
deprived  of  it  without  compensation.  This  indictment  cannot  be  sustained, 
for  the  special  verdict  does  not  find  that  the  place  where  the  planking  has 
been  erected  is  within  the  harbour,  nor  indeed  that  any  act  done  by  the 
defendants  has  been  done  within  the  limits  of  the  harbour.  Every  count  of 
the  indictment  charges  the  defendants  with  an  offence  within  the  harbour, 
and  the  special  verdict  therefore  does  not  support  the  indictment.  On  the 
special  verdict  the  defendants  are  not  shewn  to  have  committed  any  in- 
dictable offence.  The  defendants  have  done  nothing  here  which  they  were 
not  entitled  to  do  for  the  protection  of  their  own  property.  The  commis- 
sioners here  cannot  do  more  than  might  have  been  done  by  a  private  indi- 
vidual under  a  grant  from  the  crown,  and  it  is  clear  that  as  against  him  the 
defendants  would  have  had  a  right  to  protect  their  property  from  destruction. 

Alexander,  in  reply. — The  want  of  a  direct  statement  in  the  special  verdict, 
that  what  the  defendants  did  was  within  the  limits  of  the  harbour,  is  supplied 
by  other  statements  in  the  special  verdict,  which  lead  inevitably  to  the  same 
conclusion.  The  finding  that  the  harbour  is  left  less  secure  in  time  of  tempest 


(a)  Before  Lord  Dtfnman.C.  J.,  LiM/€da/€,  (d)  Hale  de  Port,  83,  84,86;  and  Do 

Patteton,  and  WUlianu,  Js.  Jure  Maris,  36. 

;6)  4  Bam.  &  Ad.  30.  (e)  10  Price,  350. 
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Tb<  K.Ko 

H_    is  iue!f  sufficient  to  alietv  that  tlie  defetidania  have  committed  a  nuisance  (o 
the  port  and  Iiarbuur.      What  the  Commissioners  diU  viat  done  for  the  public 
benefit  under  the  authority  of  acW  of  the  legislature,  and  ihc  Jefendauls  bad 

I 


no  right,  though  perhaps  s uttering 
thetTkselves  by  doing  something  whic 
harbour. 


Lord  Denman,  C.  J.  in  Hilary 
Court  as  follows:— This  is  an  " 
harbour  of  Scarborough.     The 
fcndants  with  having  erected  oi 
harbour,  and  thereby  obs 


Cir.adkMtt. 

1SS7,  delivered  the  judgmcDt  of  the 
&r  an  alleged  nuisance  in  the 
in  all  the  counts  charges  the  de- 
cefiain  piles  and  planking  in  the 
de»-ed  it  insecure.  The  special 
verdict  in  substance  finds  that  the  defiudwiu  arc  owners  of  premises  u^d 
as  a  yard  for  ^liip- building,  on  the  edge  of  the  upper  part  of  ihe  harbour ; 
that  the  piles  in  qiii'siion  have  be«D  CTCCted  ami  driven  into  the  sandy  boilom, 
in  bee  of  tbe  uid  yard  and  premiiea,  during  the  space  of  seventy  years,  and 
tklit  tbe  water  might  flow  between  tbe  pilea,  until  the  planking  was  placed 
dm.  It  then  fioda  that  the  comnuMionera,  under  certain  acis  of  parlia- 
nnU^  erected  workr'and  deepened  tbe  barboiLr,  so  as  lo  cause  a  greater  rush 
qt.  water  againat  the  defendanla'  prenuMa  than  formerly,  to  the  extent  of 
Wfrfting  away  tbe  aoil,  aod  tbreateoii^  deittuciion  to  their  building-yard : 
thiUt  the  defendanta,  in  order  to  protect  tbcir  property,  placed  transverse 
~  g  in  front  of  the  [uteii  and  bave  done  nothing  more  than  was  neccs- 
0  protect  their  property  againat  tbe  aea.  in  consequence  of  the  altera- 
tiooa  made  by  tbe  commitsionera.  It  then  6nd«.  that  by  the  defendants'  works 
tbe  barboar  ia  in  lome  extreme  cues  rendered  less  secure.  The  Court  has 
eoaaidered  much  whether  thin  verdict  ii  not  so  imperfect  as  to  tnake  it 
aeceaaary  to  award  a  Tenire  de  noro,  but,  upon  i):e  ivliole,  we  think  that  the 
lacts  are  so  found  as  lo  enable  us  to  give  our  judgment  upon  them.  It  is 
not  indeed  expressly  found  that  the  piles  or  planking  are  in  the  harbour  at 
all,  which  ia  the  charge  in  the  indictment ;  but,  assuming  that  thia  may  he 
collected  from  the  whole  verdict,  the  question  will  be,  whether  the  efTect 
produced  hy  them  is  sufficiently  described  to  enable  the  Court  to  say  that 
the  defendants'  works  are  in  law  a  nuisance.  Doubtless  the  expression,  that 
by  the  defendants'  works  the  harbour  is  in  some  extreme  cases  rendered 
less  secure,  is  vague  and  indefinite,  but  it  is  sufficient  to  convey  to  the  mind 
that  the  defendants'  works,  even  when  other  causes  concur  with  ihero,  and 
produce  their  worst  result,  do  but  diminish  the  security  of  the  harbour, 
possibly  in  the  least  possible  degree,  on  very  rare  occasions,  and  under  unde- 
fined cum  stances. 

Now  without  deciding  at  all  how  far  the  conduct  of  the  defendants  could 
under  the  circumstances  he  justified,  if  their  works  of  themselves  injured  the 
harbour  or  rendered  it  insecure,  or,  even  if  combined  with  other  things,  they 
bad  that  eiTect  generally,  we  think  that  the  jury  must  be  taken  to  ask  by 
their  special  verdict  for  our  decision,  whether  such  consequences  as  are 
therein  staled  must  amount  to  a  nuisance.  We  do  not  think  they  must,  but 
hold,  on  the  contrary,  that  no  person  can  be  made  criminally  responsible  for 
consequences  so  slight,  and  uncertain  aod  rare,  as  are  stated  hy  this  verdict 
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to  result  from  the  works  of  the  defendants.     A  verdict  of  not  guilty  must     Kings  Bench 
accordingly  be  entered.  ^^^^^^ 

A  verdict  of  not  guilty  was  entered  accordingly.  •^'*®  ^'^'^ 

TlXDALL 

aod  others* 

Stannard  v.  Forbes  and  another,  Executors  of  John 

Locke. 

April  26th, 

npHlS  was  a  special  case  for  the  opinion  of  the  Court.     A  declaration  in     i.  a  lessee  for 
covenant  was  set  out,  which  stated,  that  by  an  indenture  dated  26th  *  *«»««  of  eieveu 
February,  182.5,  between  George  6'co^/,  guardian  of  Gcorgiana  Scotl,  of  the  «o  iour  live,  by 
first  part ;  Seanah  Stoe  Clement,  of  the  second  part ;  and  John  Lock,  of  the  lugTu"  miselo 
third  part ;  the  said  George  Scott,  as  to  one  undivided  moiety  of  a  messuage  h»ra  for  eleven 
^c,  and  Seanah  Sloe  Clement,  as  to  the  other  moiety,  demised  the  said  mes-  h!d"'cree1i  w^mu 
suagc  &c.  to  John  Lock,  to  hold,  as  to  the  first  moiety,  from  25th  December  ^'.'«  residue  unex- 
then  last  past,  for  eleven  years,  if  Georgiana  should  so  long  live ;  and  as  to  Jrautcd Ind «- 
the  other  moiety,  for  the  same  time,  if  Seanah  Sloe  Clement  should  so  long  •'«°***  "•*  **™*» 
live  ;  and  that,  by  virtue  of  such  indenture,  John  Lock  entered  into  and  was  that.  notwUb.* 
possessed  of  the  said  messuage  &c.,  for  the  said  term  &c ;  and  that  after-  •^*"**»"5  »"y  a«^ 
wards,  by  indenture  dated  21st  September,  1826,  between  John  Lock,  of  the  tiiiuR  wimtver, 
one  part,  and  the  plaintiff  of  the  other  part,  reciting  that  George  Scott  and  ^®°«  .'^y 'jj™  *i 
Seanah  Sloe  Clement  had  demised  the  said  messuage  &c.  to  the  said  John  fore.  ti)e  ieus« 
Lock,  his  executors,  administrators,  and  assigns,  for  the  term  of  eleven  years,  on^l^  *''*  ^°* 
from  the  25(h  December  then  last  past,  and  reciting  that  John  Lock  had  agreed  «  Rood,  valid,  and 
to  sell  to  the  plaintiff  the  said  messuage  &c.  demised  by  the  said  indenture  Inrthat  iheTenn 
therein  recited,  for  **  the  residue  of  the  said  term  of  eleven  years,"  John  Lock  ®f  'leven  years 
did  grant,  bargain,  sell,  assign,  transfer,  and  deliver  unto  the  plaintiff,  his  Tn"  i"  o^olu^Tor'. 
executors  &c.  the  said  messuage  &c.,  to  have  &c.,  unto  the  said  plaintiff,  his  '^p'totJ.  "iren- 
executors  &c.,  from  29th  September  then  next  ensuing,  during  all  the  rest,  determiuelf,  w  * 
residue  and  remainder,  which  should  be  and  then  to  come  and  unexpired  of  °'*}"''»«  become 

'  void  or  voidable 

the  said  term  of  eleven  years  therein  expressed.    Covenant  by  John  Lock,  for  or  prejudicially  * 
himself  and  his  executors  &c.,  that   for  and  notuithstand'wg  any  act,  deed,  wise  uin"b**'f 
matter  or  thing  uhatsoevir,  by  him  the  said  John  Lock,  at  any  time  theretofore  fluxion  of  time; 
made,  done,  committed,  or  knowingly  occasioned,  suffered,  or  omitted,  to  the  con-  w"th»undi'n*Jauy' 
^rflr^,  the  said  thereinbefore  in  part  recited  indenture  of  lease  was  at  the  •«ci«««ci,n»aw»r 
time  a  good,  valid,  and  effectual  lease  in  law  and  in  equity,  of  and  for  the  powers  assign 
premises  thereby  demised :  and  that  the  same,  and  the  term  of  eleven  years  ^^:*  *°*!  *'*®  ^®' 
therein  expressed,  were  respectively  in  full  effect,  and  in  nowise  forfeited,  sur-  without  dfs-  *** 
rendered,  assigned,  determined,  or  otherwise   become  void  or  voidable,  or  pre-  t'"**°ce '>y »»»« 

^  .  .  "  or  any  persona 

judicially  affected  in  any  manner  howsoever  othenvtse  than  by  effluxion  of  time :  claiming  under 

and  that  the  rents  &c.  by  the  therein  mentioned  indenture  of  lease  charged  B^ore  ihe**i' ^*^'*' 

upon  the  premises  and  the  tenant  &c.,  had  been  paid  up  to  the  said  29th  day  ment  the  lease 

of  September,  and  the  covenants  &c.  therein  contained  had  been  well  and  trai?^d°bythe 

duly  performed :  and  also,  that  for  and  notwithstanding  any  such  act,  deed,  ^^"^^  of  c, 

matter,  or  thing,  he  the  said  John  Lock  had  in  himself  full  power  and  lawful  Z>  the  ™ignor  ^ 

UeU,  that  the 
words  •*  notwiih* 

standini;  any  act  ^c."  done  by  the  assignor,  qualified  the  covenants  throughout,  and  that  he  was  not  there. 

fore,  en  eviction  of  the  assignee  by  the  reversioner,  liable  for  a  breach  of  his  covenant  that  the  term  was 

valid  and  subsisliug  at  the  time  of  the  a>s')gumeiit. 
S.  After  C.'s  death,  and  before  the  assignment,  the  assignor  had>  by  payment  of  rent  to  tlie  reversioner 

created  a  fresh  tenancy  from  year  to  year  : — UeU,  tliMt  thb  payment  being  wholly  inoperative  quoad  the  terui 

already  determined,  could  not  be  considered  an  act  in  breach  of  the  covemuiii. 
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'f  Bfiidk    '^  absolute   authority  to  bargain,  sell,  ass^^  tnmsfer  and  assure   the 
said  messuage  &c.  unto  the  said  plaintiff,  his  executors  &c.,  for  and  during 
all  the  residue  and  remainder  which  was  to  come  and  unexpired  by  effluauon 
of  time,  of  or  in  the  said  term  of  eleven  years  so  therein  granted  as  afore- 
said,  in  the  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
the  same  indenture :  and  further,  that  he  the  said  plaintiff  &c.  should  or 
lawfully  might,  immediately  after  the  execution  thereof,  and  from  time  to 
time  and  at  all  times  thereafter,  during  the  residue  and  remainder  which, 
from  the  29th  day  of  September  then  next,  was  to  come  and  unexpired  by 
effluxion  of  time  of  the  said  term  of  eleven  years,  by  the  said  in  part  recited 
indenture  of  lease,  peaceably  and  quietly  enter  upon  and  enjoy  &c.,  for  and 
during  such  residue  and  remainder  of  the  said  term,  and  receive,  take  and 
retain  the  rents,  issues,  and  profits  &c.,  without  any  action,  eviction  &c,  of 
or  by  the  said  Jokm  Lock,  his  executors  &C.,  or  any  person  then  or  thereafter 
rightfully  claiming  or  possessing  any  estate  &c.  or  interest  in  the  said  pre- 
mises, and  in  trust  for  him,  or  by  or  through  his  or  their  acts,  deeds,  de&ults, 
means,  consent,  or  privity :  and  that  free  and  absolutely  acquitted  &c.,  by 
and  at  the  expense  of  the  said  Jokn  Lock  &c«,  and  well  and  eKctually  pro- 
tected, indemnified  &c.«  against  all  former  and  other  assignments,  estates, 
rights,  titles,  trusts,  interests,  charges,  payments,  and  incumbrances  Src, 
which  had  been,  or  which  at  any  time  thereafter  should  or  might  be  com- 
mitted, created,  or  knowingly  occasioned  or  suffered  by  him,  or  any  person 
&c»  claiming  or  possessing  any  legal  or  equitable  estate,  right,  title,  triut,  or 
interest,  by,  from,  or  under  or  in  trust  for  him.  The  declaration  then  stated, 
that  on  19th  January,  1829,  the  plaintiff  bargained  and  sold  one  tmdivided 
moiety  of  the  said  messuage  &c.  to  Robert  Jama  for  the  residue  of  the  said 
terms,  provided  GeorgUuia  Scoii  and  5.  S,  Clement  shotild  so  long  live ;  and 
covenanted  with  him  that  the  firstrmentioned  indenture  of  lease  then  was  and 
continued  a  good  and  subsisting  lease,  and  not  surrendered,  forfeited,  or 
become  void  or  voidable  in  any  manner  whatever,  and  that  the  plaintiff  had 
good  title  to  bargain  and  sell,  and  also  for  quiec  enjoyment  by  James  for  the 
residue  of  the  term,  provided  Georgiana  Scott  and  S,  S»  Clement  should  so 
long  live,  and  afterwards,  IGth  August,  1829,  sold  the  other  moiety  with  like 
covenants.     It  then  averred,  that  before  the  makmg  of  the  indenture  be- 
tween John  Lock  and  the  plaintiff,  on  7th  September,  1825,  S.  S.  Clement 
died,  whereby  the  lease  to  John  Lock  was  determined  as  to  one  moiety,  and 
that  the  remainder-man,  after  the  demise  to  James,  entered  upon  that  moiety, 
and  by  process  of  law  expelled  James  on  13th  April,  1831,  whereupon  James 
brought  an  action  of  covenant  against  the  plaintiff,  and  on  16th  February, 
1832,  recovered  damages  to  the  amount  of  950/.,  and  that  the  plaintiff  ex- 
pended 200/.  in  respect  of  the  said  action.     It  also  averred,  that  before  the 
making  of  the  indenture  between  John  Lock  and  the  plaintiff,  John  Lock  had 
notice  of  the  death  of  S,  S,  Clement,  but  that  the  plaintiff  had  no  notice  of  it 
until  after  the  making  of  the  indenture  between  himself  and  James. 

Breach  assigned,  that  the  indenture  between  Lock  and  the  plaintiff  was 
not  at  the  time  iff  making  it  a  good  and  valid  lease,  and  that  the  same  and 
the  term  therein  were  not  in  full  effect,  and  in  nowise  forfeited,  surrendered, 
assigned,  determined,  or  otherwise  become  void,  and  otherwise  than  by 
effluxion  of  time ;  and  that  the  said  Lock  had  not  himself  full  power  &c., 
as  by  the  said  covenant  in  that  behalf  is  expressed  ;  and  further,  that  the 
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plaintiff  could  not  and  did  not  enjoy  the  premises  aforesaid,  as  in  the  inden-    Kin'^'i  Bench. 
ture  between  the  plaintiff  and  Lock  it  was  covenanted  that  the  plaintiff  should        v^/<^ 
enjoy,  contrary  to  the  tenor  of  the  said  indenture  and  the  covenants,  &c.  Stannard 

Pleas :  1st,  non  est  factum ;  2nd,  that  the  remainder-man  did  not  eject        Forbfs 
James;  3rd,  that  Lock  had  no  notice^  before  making  the  indenture  between  him     and  another. 
and  the  plaintiff,  of  the  death  of  S,  S.  Clement ;  4th,  that  the  plaintiff  has 
been  indemnified  against  all  former  assignments,  interest,  &c.  at  any  time 
before  created  by  Lock,  or  any  one  claiming  under  him. 

Seanah  Stoe  Clement  died  on  the  7th  of  September,  1825,  and  the  jury 
found  that  Lock  had  notice  of  her  death  before  September,  1826.  The 
plaintiff  entered  into  and  was  possessed  of  the  premises  under  the  assignment 
of  the  21st  of  September,  1826,  and  aflerwards  assigned  to  one  Robert 
James,  who  was  by  due  course  of  law  evicted  in  Hilary  term,  1831,  of  one 
moiety  of  and  in  the  demised  premises  by  one  George  Scott,  having  a  title 
arising  upon  the  death  of  the  said  Seanah  Stoe  Clement,  and  by  reason  of  the 
death  of  the  said  Seanah  Stoe  Clement.  It  was  proved  at  the  trial,  that  the 
said  George  Scott  received  from  Lock,  in  April,  1826,  50/.  for  one  year's  rent 
due  to  one  Hardisty  (the  guardian  of  Joseph  Clement,  on  whom  Seanah  Stoe 
Clement's  moiety  had  devolved)  and  himself,  and  afterwards  received 
of  Stannard  and  James,  up  to  the  time  of  his  eviction^  the  rent  reserved 
by  the  lease  of  the  26th  February,  1825.  Assets  were  admitted  by  the 
defendants.  The  cause  came  on  for  trial  at  the  Middlesex  sittings,  in 
Michaelmas  term,  1834,  when  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  plaintiff's  right  to  recover  damages  against 
the  defendants  for  breach  of  covenant  entered  into  by  Lock  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  en- 
titled to  recover  in  this  action  against  the  executors  of  Lock  for  breach  of 
covenant. 

Kelfy  (with  whom  was  Hayvmrd)  for  the  plaintiff. — No  question  what- 
ever can  arise  upon  the  three  first  pleas ;  all  the  facts  put  in  issue  by  them 
have  been  specially  found  for  the  plaintiff.  The  fourth  plea  relates  only  to 
the  covenant  of  indemnity  against  any  interests  or  assignments  created  by 
Lock,  It  affords  therefore,  even  if  true,  no  answer  to  a  breach  of  any  of  the 
other  covenants,  and  the  plaintiff  is  thus  in  the  same  condition  as  if  he  were 
shewing  cause  against  a  motion  in  arrest  of  judgment.  As  to  the  express 
covenants,  the  question  is,  whether  they  are  qualified  or  absolute  covenants, 
that  the  lease  was  a  good  and  subsisting  lease  at  the  time  of  the  assignment 
to  the  plaintiff. 

The  points  to  be  made  for  the  plaintiff  are,  1st,  that  by  the  recital  in  the 
indenture  of  assignment  that  the  lease  was  a  good  and  valid  lease,  >  and  by 
the  use  of  the  words  ''  grant  and  assign,"  a  general  covenant  must  be  implied 
by  Lock,  that  this  was  a  good  lease  for  the  residue  of  the  1 1  years. 

2nd,  Independently  of  such  implied  covenant,  the  second  express  covenant 
is  not  qualified  by  any  other  part  of  the  indenture. 

3rd,  Assuming  that  it  is  a  qualified  covenant,  there  has  been  a  breach 
of  it. 

4th,  Taking  all  the  covenants  to  be  qualified,  there  has  still  been  a  breach 
of  them. 

As  to  the  first  point,  the  rule  is,  where  the  words  "  dedi  concessi"  occur, 
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.  that  if  there  are  express  covenants  to  the  same  effect,  these  merge  the  im- 
plted  coveiia:it3.  On  the  contrary,  if  the  express  covenants  are  only  ciimii- 
lative  ftnd  not  lo  the  same  etTect,  both  may  coexist,  though  relating  to  the 
same  lubject,  Co.  Lit.  38^  a.  The  only  argument  that  can  be  u&ed  here  to 
shew  that  the  goncral  words,  grant  &c.,  are  restrained,  inuai  be  that  there  ia 
n  ciualilied  covenant  as  to  the  same  subject.  Uut  Johnson  v.  Pmrter(a) 
■hews  tiie  contrary,  and  is  an  authority  on  all-fours  with  the  present  cose. 
There  Juhnson,  the  lessee  of  one  moiety  of  an  estate,  granted  the  nhole  to 
Protttr  by  indenture,  reciting  that  he  was  entitled  to  it  by  survivorship,  and 
covenanted  for  quiot  enjoyment,  vnt-ailkalandaig  any  avt  done  by  him.  And 
it  matt  held  that  I'roeter,  having  been  afterwards  evicted  by  the  assignee  of 
the  other  lessee,  was  entitled  to  recover  against  Juhtuon ;  because,  as  to  one 
moiety,  Johnson  had  no  power  to  grant,  and  that  the  qualified  covenant  did 
not  resiraJD  the  general  one.  So  it  is  here.  Had  Clement  died  afler  the 
indenture,  there  would  have  been  no  breach,  but  she  being  dead  before  its 
execution,  the  covenant,  as  in  that  case,  whs  broken  when  made,  and  Loci;  was 
liable  upon  it.  This  case  is  cited  with  approbation  by  Sir  Ed-j^rdSugden{b), 
and  Lord  Eldon,  referring  to  it  in  Browning  v.  }i'nght  (c),  observes  that  the 
recital  there  amounted  to  a  warranty.  In  Barton  v.  l'itzgrrald{d),  the  in- 
•trument  recited  an  original  lease  for  10  years,  and  contained  a  bargain 
and  sale  of  the  premises  for  all  the  rest  of  the  term  of  10  years,  but  only 
"  in  as  ample  a  manner  as  the  assignor  might  have  held  the  same,"  and 
iberc  was  a  general  covenant  for  title.  The  original  lease  was  in  fact  for  10 
years,  determinable  on  a  life,  and  that  life  having  dropped,  al\er  tlic  assign- 
ment, but  before  the  effluxion  of  the  10  years,  it  was  held  that  the  assignee 
might  assign  a  breach  upon  the  general  covenant  for  title,  and  that  it  was  not 
restrained  by  theother  covenants  in  the  instrument.  In  Sniilh  v.  Compton(e), 
the  Court  said  that,  with  one  exception,  there  is  no  case  where  a  general 
covenant  has  been  held  to  be  qualified  by  others,  unless  in  some  way  con- 
necied  with  it.  The  exception  alluded  to  is  Milner  v.  Horton  ( f),  the 
authority  of  which  is  denied  by  the  Court.  Hateell  v.  Ricltardiig}  is  to  the 
■ame  effect.  In  the  assignment  of  a  lease,  it  is  reasonable  that  we  should 
expect  to  find  more  absolute  covenants,  than  in  the  conveyance  of  a  fee. 
This  is  observed  by  Lord  Eldan  in  Browning  v.  IVrigil  (c).  The  title  of  a 
leasehold  estate  of^en  cannot  he  got  at,  and  therefore  insertion  of  an  absolute 
covenant  by  the  vendor  is  the  more  necessary. 

In  construing  instruments  of  this  nature  it  was  formerly  held,  where  there 
were  several  covenants  preceded  by  a  general  introductive  and  qualify- 
ing clause,  that  such  clause  qualified  all  the  covenants;  but  that,  if  the 
qualifying  clause  occurred  in  any  other  part  of  the  instrument  than  in  the 
commencement,  it  merely  qualified  those  covenants  which  followed.  A 
more  rational  rule  now  prevails,  as  laid  down  by  Lord  ElUnborough  in  Barton 
V.  Fitzgerald  (</)  and  in  Gaiatford  v.  Griffith  {It),  and  the  notes  to  that  case, 
that  the  proper  construction  is  to  bring  every  part  of  an  instrument  into 

(a)  Yelv.  175,  S.  r.  Cro.  Elii.  809,  Cro.  (e)  2  B.  8t  P.  13. 

Jac.  233  ;  1  Hutat.  i,  and  affiimed  on  error  (if)  15  Esgt.  53'). 

a  brownl.  ai2.  (t)  3  B.  &  Ad.  189. 

(6)  Vend.  &  Purch,  tiile  "  Conilruilioo  of  (/)  M-Clel.  647, 

CovcDuili  for  Titles,"  nh«re  all  the  caws  are  (r)  11  Easi.633. 


eallecl«d  and  revieweJ.  Qi)  1  Wdis.  Sauad.  5S 
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action,  in  order  to  collect  one  uniform  and  consistent  sense  from  the  whole. 
Now  here  Lock,  by  his  own  act  of  paying  rent  to  the  reversioner,  had  ac- 
cepted a  tenancy  from  year  to  year.  It  never  can  be  contended  that  the 
plaintiff  intended  to  take  this  limited  lease,  which  is  very  different  from  the 
lease  recited.  If  there  had  been  a  bad  title,  unknown  to  Ijock,  in  one  of  the 
lessors  paramount,  it  might  have  been  otherwise.  But  the  defendants  can- 
not be  permitted  to  say,  that  Lock  did  not  intend  to  covenant  against  this 
act,  which  was  clearly  so  wholly  his  own.  The  concluding  words  in  the 
qualified  covenant  are,  "  except  by  effluxion  of  time."  Now  it  would  be 
repugnant  and  absurd  to  attempt  to  apply  these  words  to  any  act  done  by 
Lock.  But  casting  these  aside,  and  assuming  the  covenant  to  be  that  on  the 
21st  of  September,  1826,  the  lease  was  a  good  and  valid  lease  for  11  years, 
and  not  void  or  voidable  by  any  act  done  by  ZocA:,  still  there  was  a  breach 
even  of  such  covenant.  Lock  did  not  become  a  tenant  from  year  to  year  by 
operation  of  law,  but  by  his  own  act, — by  the  payment  of  rent.  That  con- 
stitutes an  agreement  between  him  and  the  reversioner.  Supposing  this  to 
have  been  an  actual  lease  for  1 1  years,  it  cannot  be  denied,  that,  if  after 
lease  he  had  become  a  tenant  from  year  to  year,  that  would  have  operated 
as  a  surrender.  In  a  case  on  the  Norfolk  circuit,  Patteson^  J.  held,  that  by 
an  agreement  to  hold  as  tenant  at  will,  a  larger  term  was  concluded. — [Co/e- 
ridge,  J. — Would  the  payment  to  a  third  party  have  that  effect  ?  You  must 
assume  Clement  to  be  alive,  would  the  payment  to  the  reversioner  then  have 
such  an  effect  ?] — The  difficulty  only  arises  by  assuming  the  existence  of  an 
absolute  term.  Here  Clement  being  dead,  the  act  done  by  Lock  was  certainly 
prejudicial  to  the  plaintiff's  title.  In  Howes  v.  Brushfield  {a),  the  covenant 
was  only  against  any  interruption  by  the  seller,  or  by,  through,  or  with  his 
act,  means,  or  default,  &c. ;  still  it  was  held  to  apply  to  a  certain  quit  rent 
due  at  the  time  of  the  conveyance,  though  possibly  the  rent  might  have  ac- 
crued before  he  was  tenant  of  the  premises.  So  in  Lady  Cavan  v.  Pul- 
tenet/ (b)  f  the  lessor  recited  that  he  was  seised  in  fee,  but  he  covenanted 
only  against  his  own  acts  ;  the  lessee  was  evicted  by  a  remainder-man 
under  a  settlement.  Lord  Roslyn  held,  that  the  lessor  was  liable  on  his 
covenant ;  probably  on  the  ground  suggested  by  Sir  E,  Stigden  (c),  that  the 
lessor  ought  to  have  obtained  the  fee  simple,  as  he  might  have  done  by  suf- 
fering a  recovery,  and  that  whether  he  omitted  to  do  so  by  fraud  or  neg- 
ligence was  immaterial^  the  consequence  to  the  lessees  being  the  same. — 
Here  the  breach  is  proved  as  regards  all  the  covenants.  Lock  covenants 
against  any  thing  done  or  suffered  by  himself.  At  the  time  he  entered  into 
that  covenant  he  knew  that  he  was  falsely  reciting  the  lease. 

Hoggins  (with  whom  was  Tremenheere),  contrd.  —  The  question  is, 
whether  these  covenants  are  qualified,  so  as  to  apply  only  to  any  act  done 
by  Lock.  The  rule  of  construction  is,  as  laid  down  by  Sir  E,  Sugden  (c), 
that  the  introductory  words  in  a  deed  override  the  whole  of  the  covenants 
having  the  same  object,  and  for  this  he  cites  Browning  v.  Wright  (</).  It  is 
contended  that  in  that  case  the  instrument  was  not  similar  to  the  one  in 
question  ;  but  the  rule  of  construction  is  the  same,  whether  the  instrument 
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be  tliG  conveyance  of  a  fee  or  the  MiignnWDt  of*  leue.  Tlie  graeralkf  of 
a  laller  covenant  in  that  cue  wu  held  ta  be  qualified  hj  the  reatricdvC 
words  in  a  former  covenant.  Upon  the  antboritjr  of  that  caae  all  dieae 
covenants  must  be  hielil  to  be  qualified.  BnMgktoK  j,  Comun/(fi)  caniea  tbs 
principle  very  far.  The  vendor  in  that  case  coTOUBied  that  he  had  not 
done  any  act  to  disturb  the  Tenclee,  but  that  the  vendee  might  enjoy  without 
disturbance  of  him  or  ang  other  person.  Vot  it  was  held  that  (he  covenant 
was  confined  to  acts  done  bj  the  vendor,  and  the  latter  words  were  said  to 
be  dependent  on  the  preceding.  To  the  same  effect  is  Kind  v.  Marshall  (6). 
In  Gaittsford  v.  Griffiths  (c)  the  first  covenant  waa  general,  and  for  that 
reason  the  restriction  wai  not  held  to  over-ride  all  the  other  covenants. 
There  is  nothing  here,  either  in  recital  or  in  any  other  pari  of  the  deed, 
from  which  it  can  be  implied  that  Luck's  intention  was  to  covenant  generally. 
It  has  been  contended  that  even  if  the  covenant,  that  the  lease  was  valid,  is 
B  qualified  covenant,  still  Aere  has  been  a  brc.ich,  and  Ifovxiv.  lirushjield{d) 
was  ciied.  But  Sir  E.  S»gdai  (e)  questions  that  case,  which  he  seems  to 
say  conflicts  with  prior  deciaions,  and  he  refers  to  Lord  Jlcanlfi/'i  judgment 
in  /lesK  V.  Slerensun  { j').  In  Woadhouse  v.  Jenkiiii{g),  where  the  covenant 
was  against  eviction  by  an^  one  claiming  under  the  lessor,  or  by  bis  acts,' 
means,  consent,  neglect,  defiuilt,  privity,  or  procurement,  it  was  held  that 
the  lessor  was  not  liable  on  an  eviction  by  title  paramount ;  and  Tindai,  C.  J. 
distinguishes  the  caae  of  £a^  Cavan  v.  Pullenry  (h).  There  the  lessor  re> 
cited  chat  he  was  seised  of  an  estate  of  freehold  and  inheritance.  The  recital 
doCB  not  correspond  with  the  recital  in  Johnson  v.  Provtor{i)  and  Barton  v. 
Fitxgtrald  {k"),  but  if  it  did,  atill  the  inference  contended  for  could  not  be 
raised.  Sir  E,  Siigilen(e)  layu  it  down  in  very  strong  terms,  that  the  judg- 
ment of  the  Court  in  tlio  fi>nner  case  did  not  proceed  upon  the  recital,  hut 
t>n  the  word  "  grant,"  and  cautions  his  readers  against  entertaining  the  pro- 
position, that  a  general  recital  that  the  vendor  is  seised  in  fee  amounts  to  a 
warranty,  and  is  not  controlled  by  covenants  which  are  limited. 

Kelly,  in  reply.— [Co/rr>(/fe,  J,— Supposing  this  to  be  considered  as  a 
Rioiion  in  arrest  of  judgment,  can  we  take  into  consideration  the  acts  done 
by  Lock  making  himself  a  tenant  from  year  to  year  ?] — Perhaps  not  that 
fact,  but  the  declaration  states  that  he  knew  at  Clcmeut't  death.  It  is  con- 
tended that  the  qualified  covenant  must  apply  to  all  that  foUow  it.  But  these 
covenants  arc  distinct  and  complete  in  themselves  ;  every  one  begins  "  And 
that.''  Not  to  speak  of  the  absurdity  of  construing  the  effluxion  of  time  to 
be  an  act  of  the  assignor,  there  is  the  covenant  relating  to  the  payment  of 
rent,  that  also  becomes  insensible  if  the  qualifying  words  are  applied  to  it. 
But  there  is  no  argument  to  shew  that  they  apply  to  one  covenant  which  is 
not  equally  good  to  shew  that  they  apply  to  all.  If,  therefore,  the  argument 
is  not  good  to  shew  that  they  apply  to  all,  it  cannot  avail  to  lihew  that  they 
apply  to  some  only.      Again,  if  all  the  covenants  are  left  without  these 

(a)  Dy.2«,  Mod.  58.  (g)  9  Bing.  431. 

m  I  B.  &  D.  319.  (A)  2  Vei.  jan,  544. 

(t)  1  Wms.  SiuDd.  5B.  (i)  Yelt.   175,  S.  C.  Cro.  Elii.  809,  Cio. 

(d)  3  Kast,  491.  )ac.  333.   1  Bulal.  2,  and  affirmed  on  error 
(()  Vem\.  &  Pu-ch.   title  "  Coiisliuclion        2  I'lowi.l.  ^12. 

9f  Covenanis  lor  Ti lie."  'U  15  EaJt,  530. 
y)3».&  r.  565. 
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qualifying  words,  they  are  perfectly  sensible  and  consistent.     It  has  been  King*i  Bench 

said  that  the  recital  in  this  case  does  not  correspond  with  that  in  Barton  v.  ^^^^^^^^ 

Fitzgerald  {a)»     But  if  both  recitals  are  read  throughout  it  will  appear  that  ^^ 

they  virtually  correspond.  Forbes 

Cur.  adv.  vult.  ^°^  '^°^^'*«^' 


Lord  Denman,  C.  J.  on  this  day  (after  stating  the  facts  of  the  case)  pro- 
ceeded as  follows. — It  has  long  been  established,  that  where  in  a  conveyance 
express  covenants  for  warranty  are  introduced,  none  can  be  implied  from  the 
general  words  of  conveyance,  and  that  the  Court  has  no  other  duty  to  dis- 
charge than  that  of  correctly  construing  the  language  employed.  In  per- 
forming this  task  on  any  particular  occasion,  we  are  not  likely  to  derive 
much  assistance  from  the  former  decisions  that  may  be  cited,  as  every  in- 
strument varies  in  some  respect  from  all  others,  and  must  be  interpreted 
according  to  its  own  language.  It  should  seem  that  the  true  grammatical 
sense  of  the  words  employed,  when  that  can  be  ascertained,  must  prevail, 
and  no  case  can  be  quoted  in  which  our  Courts  have  thought  themselves  at 
liberty  to  act  in  direct  contravention  of  it.  Such  a  course  might  indeed 
become  necessary,  for  a  deed  may  contain  repugnant  clauses;  where  these 
occur,  the  authorities  fully  warrant  us  in  comparing  the  clause  under  imme- 
diate consideration  with  all  which  precedes  and  follows  it,  even  though  not 
forming  parts  of  the  same  sentence,  and  with  the  nature  of  the  obligations 
entered  into  for  the  purpose  of  discovering  and  effectuating  the  intention 
really  expressed  by  the  parties.  But  when  we  examine  the  covenant  said  to 
have  been  broken  by  Lock,  by  conveying  the  term  after  his  title  had  deter- 
mined, and  find  it  inseparably  connected  with  the  preceding  words,  we  do 
not  find  the  least  difHcuIty  as  to  the  grammatical  meaning,  and  that  appears, 
on  examination,  to  be  conformable  to  the  general  intention  of  the  testator 
who  entered  into  the  covenant.  All  the  covenants  but  the  second  are  ad- 
mitted to  be  restricted ;  the  second  is  in  these  terms.  (His  lordship  here 
read  the  covenant.)  But  the  whole  series  of  covenants  is  introduced  by 
qualifying  words,  which  (we  cannot  doubt)  run  through  both  clauses  of  the 
sentence.  The  effect  is,  **  I  covenant,  that  for  and  notwithstanding  any  act 
of  mine,  I  have  a  right  to  convey  the  term,  and  that  the  term  is  neither  for- 
feited, surrendered,  nor  in  anywise  impaired,  except  by  the  effluxion  of 
time."  It  was  acutely  remarked,  that  these  last  words  rendered  the  restric- 
tion nonsensical,  as  effluxion  of  time  could  have  been  no  act  of  the  cove- 
nantor. They  are  indeed  unnecessary,  but  from  that  quality  in  legal  docu- 
ments too  strong  inferences  cannot  be  safely  drawn.  On  the  other  hand, 
the  absurdity  of  guarding  himself  from  covenanting  against  any  acts  but  his 
own,  and  in  the  same  breath  covenanting  that  the  term  was  not  affected  by 
the  acts  of  any  person  whatever,  is  glaring,  and  is  rendered  still  more  so  by 
his  repetition  of  the  qualifying  words  after  the  succeeding  covenant,  which 
relates  to  the  fact  of  clearing  up  arrears  &c. — a  fact  with  which  his  pre- 
decessors could  have  no  concern.  The  same  words  are  carefully  incor- 
porated in  the  residue  of  his  covenants.  The  covenants  in  truth  form  one 
sentence,  the  first  clause  of  which  is  restricted  by  the  acts  of  the  covenantor ; 

(a)  15  East,  630. 
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KiM^$B»»ch.    the  Bccaiid  omits  lo  ri.-pc3t  tlie  restriction;  but  ttic  third  rcrers  to  it  by  il«- 
>»^rt^^        expression  "  for  and  notwftlisianiling  any  bucIi  acts,  &e." 

If  both  parties  bad  attentively  scanned  the  language  of  the  deed  before 
completing  the  assignnicni,  neitlier  could  have  believed  the  covenant  to 
include  any  others  than  the  testator  and  those  claiming  under  him. 

We  feel  it  unnecessary  lo  travel  through  the  cases ;  that  of  Brotening  v. 
Wright  (a)  may  however  be  referred  to  as  fully  warranting  the  principle  on 
which  we  act,  and  closely  resembling  the  present  case  in  the  form  of  tlie 


A  second  point  was  aitenipted  to  be  raised  from  an  additional  fact  in  the 
case,  vin.  that,  supposing  the  construction  above  staled  lo  he  right,  there 
was  still  a  breach  of  covenant  by  Lock  in  paying  rent  to  his  lessor  nfii-r 
knowledge  that  one  of  the  lives  had  fallen.  This  act,  ii  was  said,  would 
have  the  effect  of  converting  his  term  into  a  tenancy  from  year  to  year,  if 
dune  while  the  life  continued,  and  could  have  no  less  elTect  after  the  life  had 
dropped.  Uut  granting  iliese  premises  for  the  sake  of  the  argument,  we 
think  the  eonchision  does  not  follow,  for  the  simple  leason,  that  the  payment 
of  rent  made  no  difference  whatever  in  Lack's  interest,  which  had  previously 
expired.  What  he  did  was  wholly  inoperative,  and  could  not  therefore  be  a 
breach  of  his  covenant. 

For  these  reoaons,  we  are  of  opinion  tliat  the  plaiiitilf  is  not  entitled  to 
recover,  and  our  judgment  must  be  for  the  defendant. 


Postea  (o  the  defeticlAnt. 
(_.,)  SDot.  &  Pul.  13. 


Whight  v.  Acres. 


i 


Adeduuion  ASSUMPSIT.     The  declaration  contained  two  eovinls;  the  first  stating 

iilwd'wQ'co^i.u  *''^^  •'■^  defendant  was  indebted  in  10/.  for  work  and  labour,  and  the 

•ciiitfLbeiiiiii-  other,  that  he  was  indebted  in  10/.  on  an  account  stated.     The  declaration 

I'btlod'tbwd'io  concluded  by  alleging  a  breach  of  the  defendant's  promise  to  pay  &c.,  to 

le  plaintiff  in  Uic  ti,e  plaintiff's  damage  of  90/.     Pleas  to  the  whole  declaration;  first,  non 

'n>Li«  «ni  *  assumpsit ;  and  secondly,  that  the  defendant  had  paid  10/.  to  tlie  plaintiff  in 

ii<i  .1  ^al.  Tlie  full  satisfaction  and  discharge  of  the  promises  in  the  declaration  mentioned, 

>  lilt  vhoie  de.  and  of  all  damages  sustained  by  the  plaintiff  by  reason  of  the  non-per- 

i«™tion,  fint,  formance  thereof,  which  sum  of  10/.  the  plaintiff  received  in  full  satisfaction, 

fd  ircondiT,'  &c.     To  the  count  upon  the  account  stated,  the   defendant  pleaded   his 

°^afxl^B  "b^"  iifsncy ;  and  as  to  this  count,  the  plaintiff,  before  the  trial,  entered  a  nolle 

.re  UiT  iri.i  •  prosequi.      The  cause  was  tried  before  the  under-sheriff  of  Middlesex: 

°»'.,Il!^d''"i »  verdict  for  the  defendant  on  the  issue  as  to  the  payment  of  10/.  in  satisfaction. 

rn-ofu.Bcuuuu.  Erie  had  obtained  a  rule  nisi   for  entering  judgment  for  the  plaintiff  non 

iffilujmVi.' o.»  obstante  veredicto,  on  the  ground  that  the  plea  of  payment  of  10/.  in  aatis- 

iraofinympni:  faction  could  fumish  no  answer  lo  a  claim  for  20/. 
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Cleashy  now  shewed  cause. — This  is  not,  as  in  the  case   of  Thomas  v.     King't  Bench, 
Heat  horn  (a),  a  plea  of  payment  of  a  smaller  sum  in  satisfaction  of  a  larger  ;         v^/^/ 
because  a  nolle  prosequi  had  been  entered  before  trial  as  to  the  10/.  claimed        Wriodt 
by  the  second  count.     There  was  at  that  time,  therefore,  nothing  upon  the         Acres. 
record  to  shew  that  the  sum  paid  was  less  than  the  sum  claimed.     Another 
most  important  distinction  between  this  case  and   Thomas  v.  Heathorn  is, 
that  the  present  question  is  not  raised  by  demurrer  as  in  that  case,  but  afler 
verdict.     The  issue  upon   the  plea  of  payment  in  satisfaction,  necessarily 
required  the  defendant  to  prove  that  he  had  paid  the  plaintif!  so  as  to  satisfy 
the  whole  of  the  demand ;  and  that  issue  having  been  found  for  the  defend- 
ant, any  imperfection  in  his  plea,  if  any  remain  after  the  entry  of  the  nolle 
prosequi,  is  cured  by  the  verdict.     The  doctrine  upon  this  point  is  set  out  in 
Stennel  v.  Hogg  (6). 

ErUt  contra. — The  question  is,  whether  this  plea  was  sufficient  at  the  time 
when  it  was  put  on  the  record ;  but  the  defendant's  case  is  not  mended  by 
considering  whether  the  plea  was  sufficient  at  a  subsequent  time,  namely, 
after  the  entry  of  the  nolle  prosequi.  Even  then  the  plea  would  set  up  a 
payment  of  10/.  in  satisfaction  of  10/.  in  the  count,  without  reference  to  the 
damages,  which  are  always  due  in  law,  where  a  promise  has  been  broken. 
The  damages  were  laid  at  20/.,  but  if  this  plea  be  good,  the  plaintiff  could 
not,  under  any  circumstances,  have  recovered  more  than  10/. — [Liltledaley  J. 
— If  it  had  been  proved  that  the  plaintiff  was  entitled  to  15/.  altogether,  10/. 
of  which  had  been  paid,  I  do  not  think  the  state  of  this  record  would  have 
prevented  his  recovering  the  remaining  51,  It  would  be  taken  that  the  plea, 
however  bad  in  form,  was  intended  to  apply  to  whatever  was  really  due.] 

Per  Curiam  (c). — The  record  must  be  looked  at  as  it  stood  at  the  time  of 
the  trial.  The  payment  of  1 0/.  was  then  pleaded  to  one  count  only ;  at  all 
events,  no  exception  can  now  be  taken  to  this  plea,  on  the  ground  that  it  sets 
up  a  payment  of  10/.  in  satisfaction  of  a  demand  of  a  larger  sum,  for  the 
verdict  in  effect  necessarily  finds  that  the  plaintiff  has  been  paid  all  that  he 
was  entitled  to  in  the  shape  of  damages  or  otherwise. 

Rule  discharged. 

(a)  2  B.&  C.  477.  (c)  Lord  Denman,  C.  J.,  LittUdale,  Pat- 

^6)   1  Wras.  Saunders,  228,  n  (1.)  teson,  diud  Coleridge,  J s» 


Rex  t\  The  Guardians  of  the  Aston  Union. 

May  6th, 

d^HILTON  applied  for  a  rule  calling  upon  eighteen  persons  to  shew  cause     ^  ^^^  warranto 

why  an  information  in  the  nature  of  a  quo  warranto  should  not  be  filed  informnUon  docs 
against  them  for  exercising  the  office  of  guardians  of  the  poor  of  the  Aston  p^^^  for  «.xer- 
Union.     He  stated  various  particulars,  which' are  not  here  material^  to  shew  cWng  u»e  office 
that  there  had  been  an  undue  election  of  these  persons  to  the  office.    Comyns*  the  Poor  Law 
Digeit,  citing  Rex  v.  NichoUon  ((/),  Quo  Warranto  (A),  and  Rex  v.  Bottles  (e),  Amendcncnt  Act. 
shew  that  the  information  is  grantable  wherever  any  new  jurisdiction  or 
public  trust  is  exercised  without  authority.     In  the  judgment  to  Rex  v. 

(d)  1  Str.  299.  {f)  2  Str.  H36. 


Xlm^BtmA.    ■B«iJfe(g),it  is  mentioned  tliat  a  rule  for  lliis  iafomiation  was  granted  agtiRM 

Vmw        •  penon  seting  as  guardian  of  tlic  poor  in  Exeter,  under  iS  Geo.  3,  c.  7G. — 

IkaEiM       pixwd  Damiuti,  C.  J.— The  judgment  in  Kri  v.  BredU  rests  entirely  upon 

Af  Oa«i4iu«  ^"^  Baaa,  phicU  was  mentioned  by  Mr.  Dtaltry  ;  but  the  subject  was  afler- 

fttU  'tfKii^  Ailly  considered  in  Rei  v.  Raaudcn  (b),  and  it  wag  held  that  the  iDfor< 

~~"    "*"'  IMtwa  do««  not  lie  for  the  office  of  governor  of  the  poor  under  a  local  act.] 

— Hiu  union,  and  the  ofHce  in  question,  are  created,  not  under  a  local  act, 

bu  tlw  new  Poor  Law  Act,  tvliicb  may  distinguish  this  case  from  Rex  v. 

Hwiirfnt      [Pnffirrn.  J. — Yet  a  quo  warranto  information  does  not  lie  for 

iht  office  of  overseer  or  churcli warden  (c),  which  are  quite  pubhc  otltces.] 


AtioaOatoa.  ■. 


PtrCMntm(d).—\\e  cannot  depart  from  the  authority  of /trx  v.  Ramtdcr. 

Rule  reliiBed. 


J 


3  Ad.  h  H  MT. 

>^  9Ad,acEL4«. 


r*)  Sm  fio  T.  Dniiun,  I  Bott.  : 
I,  ud  fi«  *.  DmtiKg,  S  Str.  1196. 


1  Bott.  P.  L. 


Rex  v.  The  Inhabitants  of  Biohtoit. 

IvImo^i.  S''*  ^"  ^^^OC'ff  had  obUined  1  role  railing  upon  the  pariah  officers  of 
•.iu,f*v*i^  the  paruh  of  Bighton  to  ibew  cftOK  Why  a  niaiidamiis  shoidd  not  he 

gJl^*'""  directed  to  them  to  make  a  rate  tor  pBTment  of  tlie  principal  aad  interest 
■■■■■lij  I'-i-'  iae  upon  two  bonds  of  SOL  eachi  gireo  to  one  Jo/m  Jamb,  since  deceased, 
iTlinrtTiTwt  of  ^  wcore  nooaejr  lent  hj  him  to  the  guardiane  of  the  parish  under  3S  Geo.  S, 
■NtakomnrM    c.  83.  {GHberl'»  Act.) 

Vta!{OM^  I'  appeared  from  an  aHidavit  of  the  executor  of  Jacob,  that  Hie  tnODey  ma 
Act},  doH  ikx  bu  lent  in  1806  to  the  parish  officers,  who  paid  the  interest  imtil  Jacob's  death, 
cndiiocHitK^  which  occurred  a  year  or  two  since ;  and  that  they  had  recently  refused  to 
lug  u  obuia  nub  repay  the  money,  on  the  ground  that,  as  it  had  not  been  paid  off*  within  twenty 

whcn.uien.     years  from  the  time  of  the  loan,  it  could  not  now  be  allowed  in  the  parish 

ftn.icndlur        aCCOUntS. 
DiidH  tbe  lul- 

itamT°i«u*iiiicc  ^'"  •^'  Campbell,  A.  G.  now  shewed  cause.  The  parish  has  now  no  power 
■itbut  ludBi  to  pay  off  the  debt,  more  than  twenty  years  having  elapsed  since  it  was  con- 
»!t  Hu^tuci-  traded.  Section  20  of  Gilbert'B  Act  empowers  the  parochial  authorities,  for 
p4i,thaCoiin  the  purposeof  building  poor-houses,  to  borrow  money,  which  is  to  be  charged 
Du  to  ihe  pvLh  on  the  rates,  but  is  not  required  to  be  paid  off  within  any  limited  period.  It 
oOttn  to  npiT  was,  however,  enacted,  that  in  case  any  money  should  be  borrowed  under 
■iiutcnMdua  the  powers  of  the  said  act  for  the  building  of  any  poor-house,  that  the  as- 
ttanwB.  aessments  for  the  relief  of  the  poor  should  continue  at  the  same  rate  they 

were  when  such  poor-house  was  first  established,  until  the  debt  so  contracted 
and  the  interest  thereon  should  be  fully  discharged.  This  provision  having 
been  found  burdensome  and  oppressive  to  parishes,  43  Geo.  S,  c.  74  enabled 
the  guardians  of  the  poor,  with  the  consent  of  the  lenders,  yearly  to  pay  off 
any  part  of  the  sum  borrowed,  not  being  less  than  one- twentieth  part 
thereof.  This  provision  was  permissive  only.  Doubts  having  been  enter- 
tained whether  this  latter  act  effectually    relieved   such   parishes   as    had 
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adopted  the  20th  section  of  22  Geo,  3,  another  act  was  passed,  the  43  Geo,  3,    King't  Bench. 
c.  110,  which  repealed  so  much  of  the  section  just  mentioned  as  respected        v^s^^ 
the  continuation  of  the  assessments  at  the  same  rate.     It  also  enacted,  that      '^^^  ^'''^ 
stich  assessments  should  from  time  to  time  be  diminished  to  such  amount  as  j\^q  Inhabitanto 
should  be  deemed  proper  and  necessary  :  **  provided  always,  that  the  guardi-     of  Biohton. 
ans  of  the  poor  for  the  time  being  of  every  such  parish,  shall  yearly  and 
every  year  pay  off  or  provide  for  a  twentieth  part  at  least  of  any  monies 
which  shall  have  been  borrowed,"  &c.     This  act  is  compulsory  upon  the 
guardians  every  year  to  pay  off  one-twentieth  of  the  sum  borrowed.     In  this 
instance,  it  is  sought  to  charge  the  rate-payers  of  the  present  day  with  a 
liability  for  a  sum  of  money  borrowed  more  than  thirty  years  ago.     The  ap- 
plication is  inequitable  on  the  face  of  it,  and  repugnant  to  the  express  provi- 
sions of  43  Geo,  3. 

Sir  F,  Pollock,  contrsk. — There  is  no  clause  in  any  of  these  acts,  which  says 
that  the  lender  shall  forfeit  his  money,  unless  he  apply  within  a  certain  time 
for  its  repayment.  Such  a  penalty  is  not  to  be  imposed  upon  a  creditor, 
unless  the  legislature  has  by  express  words  deprived  him  of  all  remedy. 
Can  it  be  intended  that  a  creditor  is  to  lose  one- twentieth  of  his  money,  un- 
less year  by  year  he  enforce  the  payment  of  each  succeeding  twentieth  in  the 
very  year  when  it  becomes  due.  No  process  would  enable  him  to  do  so.  If  he 
applied  for  a  mandamus,  and  the  rule  should  get  into  the  peremptory  paper, 
the  year,  and  with  it  his  only  opportunity,  according  to  the  argument  on  the 
other  side,  would  necessarily  elapse. 

Lord  Denman,  C.  J. — This  is,  in  truth,  an  application  under  the  20th  sec-* 
tion  of  22  Geo,  3,  c.  83,  which  empowers  the  guardians  of  any  parish,  adopt- 
ing the  provisions  of  that  act,  to  borrow  money  at  interest  for  the  purpose 
of  building  a  poor-house,  and  to  secure  such  money  by  a  charge  upon  the 
poor  rates,  according  to  a  form  given  by  schedule  xi.  The  same  section 
requires  the  guardians  duly  to  pay  and  keep  down  the  interest  of  any  sums 
so  borrowed,  and  that  the  poor's  assessments  shall  continue  at  the  same  rate 
they  were  when  such  poor-house  was  first  established,  until  the  debt  so  con- 
tracted and  the  interest  thereof  shall  be  fully  discharged.  The  43  Geo.  3, 
c.  110,  then  repeals  so  much  of  the  above  act  as  relates  to  the  continuance 
of  these  assessments  at  the  same  rate ;  and  after  enacting,  that  from  time  to 
time  they  may  be  diminished  as  may  be  thought  necessary,  adds  a  proviso, 
**  that  the  guardians  of  the  poor  for  the  time  being  of  every  such  parish,  shall 
yearly  and  every  year  pay  off  or  provide  for  a  twentieth  part  at  least  of 
any  monies  which  shall  have  been  borrowed  for  the  purpose  aforesaid."  It 
is  contended  that,  under  this  proviso,  the  debt  in  this  case  is  extinguished, 
because  a  particular  mode  for  its  repayment  has  been  pointed  out  by  the  sta- 
tute, of  which  the  creditor  has  neglected  to  avail  himself,  and  that  he  is  now 
by  his  own  laches  left  without  any  remedy.  On  full  consideration  I  think 
that  the  statute  has  no  such  effect,  and  that  the  proviso  relied  upon  cannot 
be  so  construed  as  to  relieve  the  rates  of  the  parish  from  an  incumbrance, 
with  which  they  have  been  expressly  charged  by  a  prior  act  of  parliament. 
The  creditor  would  have  acted  wisely  if  he  had  from  time  to  time  taken 
care  to  receive  the  interest  due  to  him,  together  with  the  proportional  part  of 


am-  TERM  BEFtHlTStx  ns  mffiS  tSHCO. 

Mk^Bmtk.  "■  r"'"^p1  •  Trut.  it  ■piirTt  tn  mn.  ffcn  IrgMhhirn  AM" not,  hy  Ihrt  nVr- 
^«*>-^  ^Mot  act,  inttad  to  extb^uiafa  Ina  ddm,  or  it  would  lura  nied  dnet  tMrm 
""J?"^      to«ipre«  ita  iaieatiao. 

Time  nqr,  bofrerar,  ba  boom  abjcciion  to  tliis  rule  id  its  present  ihape  ^ 
e  it  wooM  be  Dnjuat  to  the  present  rate-payers  to  ct>nipel  ilicni  at 
a  to  paj  off  a  dabt,  whidi  dia  statute  crcming  the  charge  has  said  shall 
In  paid  off  gradoally  and  id  unail  proportions.  But  the  charge  still  conti- 
BVH,  and  the  iMitioD  creatii^  it  enabk's  the  guardians,  when  called  upoti,  (o 
Itpaj  any  cieditor  by  borrowii^  i^ain  from  some  other  person.  I  think 
Aey  oo^t  to  pay  tba  principal  and  interest  in  this  ease ;  and  this  rule,  tliere- 
ftn,  m&  bo  mide  abatdoie,  not  in  its  terms,  but  commanding  them  generallf 
ts  UMke  dw  p^nwnti  aad  laanBg  it  to  iliem  to  decide  upon  the  most  conve- 
nient method  of  making  it. 

IdTTUDUi,  J. — Tbe  48  Oeo-  3,  doaa  not  throw  any  nhlj^liiw  i^on  the 
cradltoia  to nqutre  part  paymaat  of  thatr  dum  from  jmc  tayvo^  bot  i^oa 
tbe  geardiana  to  make  lutA  payment.  I  think  this  mmdaMB  ahoffM.iwB 
to  the  pariah  t^cen  to  diacharge  ihia  daim,  ahhonf^  di^  <t»  not  aewa  K» 
have  any  power  to  make  a  rate  for  the  poipeae  of  diachnging  iL 

pATnaoK,  J.— It  is  difficult  to  ascertain  the  meaning  of  tfae*e  various 
atm  i  but  I  think  it  dear  that  no  port  of  the  SOtii  eeclioa  of  Gilbert's  Act  lias 
bent  repealedt  excepctfaat  put  of  it  respecting  the  continuance  of  the  ss&ess- 
uenta  at  one  uniform  rate,  and  that  part  has  been  repealed  by  express 
words.  Tbe  schedule  to  22  Geo,  3,  wliicli  has  been  referred  to,  giving  tbe 
Am  of  security  for  money  borroneU,  docs  not  specify  any  time  of  payment. 
K  seems  then  the  creditor  mi^t  call  in  his  money  whenever  he  plcaaed, 
and  tbe  gtiudiana  bmrow  a^in  of  another  person,  and  assign  over  to  liin 
tbe  original  security.  The  43  Geo.  S,  c.  74,  empowering  ibe  guardians,  with 
consent  of  the  creditors,  to  pay  off  yearly  one-twentieth  of  the  monieB  bor> 
rowed,  does  not  appear  to  mean  that  every  year  there  shall  be  discharged 
one-twentieth  of  each  particular  loan  ;  for  it  says,  "  in  case  such  sum  to  be 
paid  00",  shall  not  in  any  one  year  be  sufficient  to  discbarge  any  one  of  the 
notes,  the  money  shall  remain  jn  the  hands  of  the  overseer  until  it  amounts 
to  a  sufficient  sum  to  discharge  any  of  the  said  notes."  This  provision  indi- 
cates, not  that  all  creditors  are  to  be  paid  rateahly  from  time  to  time,  but 
rather,  that  one  creditor  is  to  be  paid  in  full ;  and  appears  itself  to  contem- 
plate that  delays  may  sometimes  occur  in  the  course  of  hquidation  prescribed. 
The  proviso  in  the  43  Geo.  S,  c.  11 0,  also  directs  the  annual  payment,  not  of 
one-tnentieth  of  each  particular  loan,  but  of  the  aggregate  monies  borrowed. 
I  do  not,  therefore,  see  that  tbe  creditor  in  this  instance  has  been  guilty  of 
any  default ;  and  it  would  he  very  hard  upon  him  that  bis  claim  should  be 
extinguished. 

Rule  absolute  for  a  mandamus  to  pay  principal  and  interest. 
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Doe,  on  the  several  demises  of  Chawner,  H.  P.  Beavan,  KhgU  Bench. 

and  another,  v.  Boulter.  ^«^.-<^ 

gJECTMENT  for  lands  in  Radnorshire.     At  the  trial  before  Patteson,  J.,    ^^''^  '*'  ^  ^rf. 
at  the  Radnorshire  Summer  Assizes,  1835,  the  case  was  opened  as  a  severaUent-chri^. 
case  of  landlord  and  tenant  between  H,  P.  Beavan  and  the  defendant;  and  «« to  tiie  ipwor*  of 

1,         1  ,         .  /*i/*ii*         •  the  plaintiff,  with 

was  supported  by  the  production  of  the  tollowmg  mstrument : —  powtn*  of  distress 

and  rntrjr  iu 
"  12th  April,   1826.  default  of  pay- 

"  Memorandum, — That  I  have  this  day  attorned  to  and  become  tenant  of  Mr.  ui^de  a  ie*»e  for 
Hugh  Phillips  Beavan,  of  &c.,  for  a  farm  &c.,  now  in  my  occupation  ;  and  in  y***"  *°  ^''®  ***' 
acknowledgment  of  such  attornment  have  this  day  paid  to  Mr.  R.  P.,  the  granippofuie 
authorised  agent  of  the  said  H,  P,  Beavan,  the  sura  of  I/.,  on  account  of  the  "t'c®"^  f <'"f- 

o  ,  cliarge,  wlnrh  was 

arrears  of  rent  due  to  the  said  H»  P,  Beavan.  iuarrcar,reco- 

"  Henry  Boulter."       Z"^ '"  '•'7^;. 

•^  ment  against  the 

defendant,  who 

It  was  also  proved  that  rent  had  been  subsequently  paid  from  time  to  time  to  ed^tenwlt  to'him. 
H.  P.  Beavan ;  that  he  had  also  more  than  once  put  in  distresses  for  rent ;  Afterwards.  ti« 
and  that  he  had  ultimately  determined  the  tenancy  by  a  regular  notice  to  quit.  fi"t  rent°chargc 

In  answer  to  this  case,  it  was  proved  that  one  Theophilus  Beavan  was  ■'»<>  "•"•t'"?  •» 
tenant  for  life  of  the  premises  in  question  ;  that  he  had  in  1811  granted  a  ^.  and  the  two  ' 
lease  of  them  to  the  defendant  for   sixty  years,  if  he,   Theophilus  Beavan,  8"»'»tecs  referred 

1    /•       1  1      1  ^    '**®  matter  to  an 

should  so  long  live ;  and  it  was  contended  that  the  defendant  had  attorned  arbitrator,  who 
to  H.  P.  Beavan,  not  as  landlord  but  as  reversioner.  TV/'*  "*""* 

'  ^      that  the  arrears 

The  plaintiff  then  proved  in  reply,  that  in  1785,  Theophilus  Beavan  by  his  due  to  the  first 
marriage  settlement,  charged  the  said  premises  with  a  rent-charge  of  80/.,  pay-  Je*fim  satufied. 
able  yearly  to  the  trustees  of  his  settlement,  of  whom  the  said  H.  P.  Beavan  Th»  -ward  hav- 
had  become  the  representative,  uith  the  usual  powers  of  distress  and  entry.  u^„7i?e*d?fend- 
That  in  1795,  Theophilus  Beavan  granted  a  second  rent-charge  to  Chavmer,  «"t,  ho  declared 
one  of  the  lessors  of  the  plaintiff,  by  means  of  a  demise  and  re-demise,  TheO'  he  bad  attorued 
/?/n7i«  demising  to  Chawner  at  a  pepper-corn  rent,  for  ninety-nine  years  if  '°  ""^ '*''7,"™ ^  ^^ 
he,  Theophilus,  should  so  long  live  ;  and  Chawner  re-demising  to  Theophilus  at  first  gmntee,  to 
the  rent  of  55/.  a  year.     The  re-demise  from  Chawner  reserved  to  him  a  ''*'!"  "^^ '*!  p*'*! 

•'  ^  rent. : — lielaf  tnat 

power,  if  the  rent  should  be  in  arrear,  to  enter  into  and  upon,  and  to  have,  •  tenancy  from 
hold,  use,  occupy,  possess  and  enjoy  the  said  premises  &c.,  and  to  have,  J^'lJt^  betLeen 
receive,  and  take  the  rents,  issues,  and  profits  of  the  same,  until  he  should  them,  and  that 
be  fully  paid  and  satisfied  so  much  of  the  said  rent  as  should  be  then  in  ar-  de*fe*ndant  uucUr 
rear.     This  second  rent-charge  being  in  arrear,  Chawner,  in  1823,  brought  his  lease  was  sus- 
ejectment  and  obtained  judgment  against  T,  Beavan,  and  was  about  to  exe-  payment  of  sucu 
cute  a  writ  of  possession,  when  the  defendant,  after  some  objection,  on  the  wrears. 
ground  that  H.  P.  Beavan  was  a  prior  incumbrancer  on  the  premises,  attorned 
to  Chawner,  and  afterwards  paid  to  him  the  rent  reserved  by  the  lease  of 
1811,  instead  of  to  T.  Beavan.     To  explain  the  subsequent  attornment  in 
1826,  to  //.  P.  Beavan,  an  award  made,  upon  a  reference,  to  which  H.  P. 
Beavan,  T.  Beavan,  and  Chawner  were  parties,  was  put  in  evidence,  dated 
August,  1825.     This  award,  after  reciting,  among  other  things,  that  consi- 
derable arrears  were  owing  both  to  H.  P.  Beavan  and  to  Chawner  upon  their 
several  rent-charges,  that  H.  P.  Beavan  had  made  a  distress  for  arrears  of 
his  rent-charge,  and  that  CAawwer  had  thereupon  brought  an  action  of  replevin, 
which,  with  all  other  matters  in  difference,  ii  had  been  agreed  to  refer  to  the 
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.  deckioD  of  the  arbitntor,  ileclarcd  thai  the  rents  should  in  future  be  paid  by 
the  deftnduit,  first,  in  satisfaction  of  ilie  arrears  owing  lo//.  P.  Broion,  and 
tlm  in  ndsfkctJon  of  tlie  arrears  owing  to  Chavner.  A  copy  of  this  award 
WH  aoYtA  apoD  the  di^fendant,  who  thereupon  made  the  before-mentiooed 
Utontment  to  H.  P,  Beav^tn. 

Upon  thcM  fkcta  tlic  learned  judge  was  of  opinion,  that  the  clausie  of 
re-entry  in  the  lease  to  T.  Bcavan  was  to  bo  construed  reddendo  sit^ula 
■ingnlis,  so  that,  if  the  land  were  in  possession  of  T.  Beazan  himself  when 
ihe arrears  became  dw,  then  Ciauner  might  bring  ejectment,  and  hold  and 
ts^oj  tbelandi  bot  that  if  it  were  in  the  possession  of  any  under-tenant,  or 
n  paying  rent,  that  then  CAawner  could  not  turn  such  person  out 
1)  bat  merely  require  the  rent  to  be  paid  to  him  instead  of  to  7'. 
BMwe;  and  iliat,even  if  any  tenancy  had  been  created  between  the  defend- 
ant and  Ciamntr,  this  action  could  not  be  sustained,  as  no  notice  to  qitit  lad 
been  given.  The  learned  judge  was  also  of  opinion,  that  the  attornment  to  //.  P. 
Btmtm  did  not  create  any  relation  of  landlord  and  tenant,  but  was  simply  an 
agreement  by  the  defendant  to  pay  the  rent  to  him  instead  of  to  T.  Beaan. 
His  lordship,  tberefbre,  directed  a  nonsuit,  giving  leave  to  move  to  enter  n 
verdict  for  tlie  plamtiff. 

CWtat  accordii^^,  in  Michaelmas  term,  1835,  obtained  a  rule  nisi,  on  tlic 
groimd  that  the  deniie  by  Chaivner  to  T.  Beazan  was  determined,  or  at 
least  soBpended,  upon  Chavner's  entry  for  the  arrears  of  rent-charge,  and 
Aat  the  defendant  therefore,  tlie  under-tenant  of  T.  Bravan,  had  no  interest 
in  the  premises  as  long  as  such  arrears  were  unsatisfied;  and,  secondly, 
that  the  defendant  coold  not,  at^er  the  attornment,  be  allowed  to  dispute  N. 
P.  BagMm't  title. 

/.  fvOM  and  IF.  M.  Jamn  now  shewed  cause. — 7'hts  action  canoot  be 
■ustained  on  either  of  the  demises  laid  in  the  dt^claration.  First,  as  to  the 
demise  by  Ciiawiier,  the  case  for  the  plaintiS*  cannot  be  put  more  strongly 
than  if,  on  recovering  judgment  in  ejectment,  Chawrter  had  executed  a  writ 
of  posBession,  and  turned  out  the  defendant.  Had  this  been  done  dtawner 
would  have  retained  an  interest  in  the  premises  until  the  arrears  due  to  him 
had  been  discharged,  but  no  longer.  After  the  arrears  had  been  discharged, 
the  defendant's  interest  would  have  revived ;  Liu,  sect.  Stl.  Ckaamtr, 
however,  divested  himself  of  all  the  rights  given  him  by  the  judgment  in 
ejectment,  for  he  was  a  party  to  that  reference,  under  which  an  award  was 
made  that  his  claim  should  he  postponed  to  that  of  ^.  P.  Beacan.  Again,  if 
the  attornment  to  downer  created  any  tenancy,  it  has  not  been  determined 
by  any  notice  to  quit. 

With  regard  to  the  attornment  by  the  defendant  in  1826,  to  H.  P.  BeaeM, 
it  clearly  had  not  the  effect  of  creating  any  tenancy  between  them.  An 
attornment  never  creates  tenancy,  it  is  merely  an  acknowledgment  of  ■ 
tenancy  previously  subsisting;  Lilt.  sect.  551.— TLord  Denman,  C.J. — The 
effect  of  an  attornment  is  well  explained  by  Holroi/d,  3.  in  Comitk  v.  Scar- 
rellfa).'} — The  only  meaning  of  the  attornment  in  18S6,  was,  that  the  defend- 
ant merely  agreed  to  obey  the  directions  of  the  arbitrator,  and  to  pay  his 
rent  in  the  first  instance  in  satisfaction  of  the  arrears  due  to  H,  P.  Bntan. 

(a>  a  B.  4  C.  476. 


Doe 

V, 

Boulter. 
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The  award  constituted  H,  P.  Beavan  a  receiver,  and  the  defendant  intended    King's  Bench. 
to  recognise  him  in  that  character,  hut  not  to  acknowledge  him  as  landlord. 

Sir  IV,  FoUetty  Chiltovy  and  E,  V,  William$,  contr^. — The  passage  already 
cited  from  Littleton  shews  that  Chawner  had  the  right  to  enter  upon  and 
hold  the  land  until  the  arrears  of  his  rent-charge  were  paid.  He  did,  in  fact, 
recover  judgment  in  his  action  of  ejectment ;  but,  instead  of  turning  the  de- 
fendant out  of  possession,  an  agreement  is  entered  into,  which,  although  not 
an  attornment,  established  between  the  parties  the  relation  of  landlord  and 
tenant.  It  is  said  that,  even  admitting  a  tenancy  from  year  to  year  to  have 
been  so  established,  this  ejectment  cannot  be  maintained,  because  the  tenancy 
has  not  been  determined  by  any  notice  to  quit.  But  no  such  notice  could  be 
necessary.  For  if  Chawner  gave  his  assent  to  the  subsequent  attornment  to 
another  person  in  1 826,  such  assent  of  itself  determined  the  tenancy ;  and  if 
he  did  not  so  give  his  assent,  then  the  second  attornment  was  a  disclaimer  of 
his  title  by  the  defendant,  in  which  case  notice  need  not  be  given ;  Throg- 
morton  v.  Whelpdale(a),  Doe  v.  Whit  tick  (Jb),  Doe  d.  Mee  v.  Lit  her  land  (c), 
and  Partington  v.  Woodcock  (d), 

H.  P,  Beavan  again  had  the  same  right,  and  indeed  a  right  para- 
mount to  that  of  Chawner,  to  enter  for  his  arrears. — [^ColeridgCy  J. — It 
does  not  appear  what  sort  of  right  //.  P.  Beavan  had.  The  award  recites 
that  he  had  the  usual  powers  of  distress  and  entry.  What  are  they  ?]^ 
Hacergill  v.  Hare  (c)  and  Jemott  v.  Cowley  {/)  shew  that  such  powers 
enable  the  grantee  to  bring  ejectment.  H,  P.  Beavan  then  being  about 
to  exercise  these  powers,  arbitration  is  had  recourse  to,  and  an  award  is 
afterwards  served  on  the  defendant.  The  service  of  this  award  upon  the  de- 
fendant disclosed  to  him  all  the  facts  recited  in  it.  No  misrepresentation 
was  made  to  him,  nor  was  any  question  of  fraud  led  to  the  jury.  Under 
these  circumstances,  he  signs  the  memorandum  of  the  so  called  attornment. 
By  so  doing  he  agreed,  in  consideration  of  H,  P.  Beavan  forbearing  to 
press  his  rights  as  grantee,  to  acknowledge  him  as  landlord.  The  defend- 
ant thereby  much  improved  his  own  situation  ;  for  it  was  no  longer  in  the 
power  of  ^.  P.  Beavan  to  turn  him  out  of  possession  without  the  notice  due 
to  a  tenant,  nor  to  distrain,  except  for  so  much  rent  as  might  become  due 
under  the  tenancy ;  whereas,  as  grantee  of  the  rent-charge  he  might  have 
swept  away  every  thing  until  the  rent-charge  was  satisfied ;  Com,  Dig,  Dis- 
tress (B  2.)  The  sum  of  all  the  transactions  is  this  : — Chawner  by  his  eject- 
ment puts  an  end  to  (at  least  for  a  time)  the  lease  to  tlie  defendant^  and  a 
tenancy  from  year  to  year  commences  between  them.  The  lease  could  not 
be  set  up  against  Chawner.  Then  by  agreement  between  all  the  parties, 
H,  P,  Beavan  is  put  in  the  place  of  Chawner,  The  lease,  therefore,  cannot 
be  set  up  against  H,  P,  Beavan,  who  has  formally  been  acknowledged  by  the 
defendant  as  landlord,  and  repeatedly  both  received  rent  in  that  character, 
and  distrained  for  the  rent  unpaid,  without  any  replevy  having  been  sued  out. 

Lord  Denman,  C.  J. — The  question  in  this  case  is,  whether  the  defendant 
became  tenant  from  year  to  year  to  either  Chawner  or  H,  P.  Beavan.     With- 


(a)  Bull.  N.  P.  96.  (rf)  5  N.  Ac  M.  672. 

(6)  Gow.  195.  (e)  Cro.  Jac.  610. 

(c)  6N.&.M.  313.  (/)  1  Sattnd.ll2b. 


TERM  BfPOBTS  a  nm  KUMSS  BENCH. 

,  Ml  tUaing  into  the  UMot7  of  the  d«edi,  Abw  Ada  an  dear.  Ckoftr 
lM«iBg  s  diaigc  vfOD  ibe  pnmamriach  an  aoi^  to  berecowcd  jhythb 
adiDa,  recorenJ  them  by  gectnart  k  18U.    No  mit  of  poneniao  tns 


I A  F.  Stmm  «M  »  pner  iwiiuiliMiLci,  vgrefa  topij  rhc  to  CI— fr 
.iwlead  of  to  7.  B^ram.  Is  lUS  aonie  difirawn  bad  ariMis  whici 
T.  Bwea  Md  ftir  tirff  htfinnhfamnt  ignw  Iff  rohmit  tff  iibilraliaB,  .Ao 
«rard  k  Hade  MtablHbiiig  tbe  paraatouDtdijia  of  H.f.  Jh—ao.tfftae 
•rdieaettlementor  178£,nd  direeluc  tbe  detedwt  topayratiat^btjne 
taH,P.  Btaemt.  Tbia  amid  it  aemid  vfoa  tbe  dcftBJt,yd-hB,  in 
Afril.  1U6,  ■goi  die  BBenunndom  ca&d  an  attofBOMK,  by  jriiodi  be 
■cfaowledgH  bJMifilf  teeeBt  to  g.  B.  Bn— ,  aad  tbatbcbaa  paiibni  a 
leiiMi  MUB  of  mooej  by  w^  of  icat.  Upon  tbeae  %ta  I  ^iak  kbapoi- 
aUe  to  de^  thtf  tbe  defeadant  becan-e  ttnam  to  //.  />.  /Jfuiao.  upuo  such 
tcfraa  aa  wen  moat  conaooaat  to  tbe  diuation  of  ilie  parties  Mid  the  direc- 
tioBB  of  die  award.  Now  tbe  award  declaied  ihac  H.  I'.  Bmran  lud  a  riglit 
to  enter  and  diatrain  for  tbe  pnrpoaa  of  recovering  the  arrcan  of  tuDi- 
cbaige  due  to  him  ai  trustee,  llie  f-nnncv,  therefore,  iliat  would  Meem 
iDoet  naturally  to  result,  ■•  a  tenancy  IVo'ti  year  ro  year,  «o  long  as  these 
srrean  were  unpaid.  That  tenancy  wt~  il>-itrmini-il  by  a  regular  notice  lo 
quit.  The  only  mode,  by  wbi^  I  can  c<i>c<.-ivt  ihc  obviou*  coi)c)u«ian  rrom 
dH  Ae  ftcts  of  tbii  can  to  be  got  rid  cl',  i*  by  tbcMing  that  some  Traud  bat 
been  pnctind  upow  tbe  defendant,  or  tliai  he  has  lahoureil  under  M>ni«  niii- 
emceptioa.  I  do  not  myself  aec  a  TCsiiso  of  any  thing  or  the  ■on,  but  if 
ibe  defendant  meant  to  rely  on  any  iueli  (I<ri.'nce,  he  fthonld  hare  desired  it 
M  be  left  to  the  jury.  All  <n  hare  now  m  da  i<i  to  give  to  tbe  defendant's 
^reement  its  proper  legal  cflect.  I  am  clearly  of  opinion,  under  all  ihc 
eireamstances  of  tbe  cas^  that  the  Todict  iiiu^i  be  cniered  for  the  plaiiiuff: 
and  my  learned  brother  sayi  be  shoulil  not  hun-  d lit t toil  a  iioii«(uit.  had  he 
not  entertained  upon  B  point  of  law  an  opinion,  which,  upon  further  reflec- 
tion, he  considers  to  be  ei 


LiTTLEDALE,  J. — It  is  very  difficult  to  explain  away  an  acknowledgment 
made  by  one  person  that  another  is  bis  landlord.  I  do  not  think  the  de- 
fendant ought  to  be  concluded  by  the  technical  meanirg  of  the  vords  "  at- 
tornment" and  "  becoming  tenant."  But  I  think  tbe  same  operation  abould 
be  given  to  tbe  memorandum  as  if  it  had  recited  ibe  grants  of  rent-charge, 
the  award,  and  all  the  other  circumstancca  which  had  taken  place  in  relation 
to  tbia  property.  It  appears  then  by  the  deed  of  1735,  a  rent-charge  wai 
granted  to  the  trustees  of  T.  lUaran's  marriage  settlement,  and  that  the 
defendant  afterwards  obtained  possession  of  the  land,  under  a  lease  from  him 
for  60  years.  But  nothing  had  been  done  since  1785  to  defeat  the  para- 
mount right  of  H.  P.  Btaran  as  trustee.  He  had  a  right  to  distrain  on  the 
defendant  until  tbe  arrears  of  the  rent-charge  were  paid,  without  giving 
notice  to  him  or  to  any  one  else.  An  arrangement,  however,  was  come  tu, 
by  which  H.  P.  Beavan,  who  had  not,  strictly  speaking,  any  right  to  the 
land,  but  merely  a  power  to  enter  and  receive  the  rents,  assumes  the  power 
of  granting  a  lease,  and  the  defendant  agrees  to  become  his  tenant.  Thus 
then  a  tenancy  was  created.  It  was  not  properly  a  tenancy  from  year  to 
year,  because  as  soon  as  the  arrears  are  paid  the  defendant  will  have  a  right 
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to  possess  the  land  as  of  his  former  estate ;  but  it  is  the  same  thing  for  the  King*t  Bench, 

present  purpose,  because  he  has  acknowledged  H.  P,  Beavan  as  his  landlord,  v^s^^ 

and  was  liable  to  be  turned  out  on  notice  to  quit.  ^^' 


Patteson,  J. — I  was  mistaken  in  point  of  law  when  I  directed  a  nonsuit, 
on  the  ground  that  Chawner  could  not  in  1823  maintain  ejectment  against 
the  present  defendant.  I  thought  the  proviso  of  entry  in  the  demise  from 
Chawntr  to  T.  Beavan  in  1795,  would  enable  Chawner  to  enter  upon  the  land 
and  turn  T,  Beavan  out,  if  it  continued  in  his  possession,  or  in  case  it  were 
in  possession  of  an  under-tenant,  to  put  himself  in  receipt  of  the  rents,  but 
not  to  turn  out  such  under-tenant.  I  was  wrong  in  my  opinion.  The  case 
oi  Doe  d.  Biast  v.  Horsley{a)  shews  that  a  grantee  has,  under  such  a  clause, 
a  right  to  possession  of  the  land,  and  that  it  is  immaterial  whether  the  party 
dispossessed  by  him  is  the  grantor  of  the  rent- charge  or  not.  The  question  then 
is,  whether  the  nonsuit  can  be  supported  on  any  other  ground.  It  seems  to  me 
that  the  recovery  in  ejectment  by  Chawner  is  a  legal  recovery,  and  that  the 
effect  of  defendant  subsequently  attorning,  as  it  has  been  called,  and  paying 
rent  to  him,  was  to  create  a  tenancy  of  some  kind.  If  that  be  so,  it  is  clear, 
after  the  yearly  payment  of  rent,  that  the  tenancy  could  be  no  other  than  a 
tenancy  from  year  to  year,  to  continue  so  long  as  Chawner's  interest  in  the 
land  continued ;  that  is,  until  payment  of  his  arrears,  after  which  the  right  of 
the  defendant  under  his  lease  of  60  years  would  revive.  Then  there  is  an 
award  served  upon  the  defendant,  by  which  he  is  directed  to  pay  the  rent  in 
future  to  H,  P.  Beavan^  as  the  prior  incumbrancer.  At  this  time  he  was 
tenant  from  year  to  year  to  Chawner ;  and  upon  service  of  the  award,  he 
enters  into  an  agreement,  by  which  //.  P,  Beavan  is  substituted  as  his  land- 
lord in  the  room  o£Chanmer.  I  still  think  that  no  jury  would  find  that  the 
defendant  intended  to  give  up  all  his  interest  under  the  lease  for  60  years, 
and  to  become  a  mere  tenant  from  year  to  year.  1  have  little  doubt  that, 
after  signing  the  memorandum,  he  believed  he  was  still  paying  rent  under  his 
lease,  although  to  a  difierent  landlord.  But  this  misapprehension  does  not 
affect  the  question,  because  he  could  only  become  tenant  either  to  Chawner 
or  to  H,  P.  Beavan  in  such  way  as  the  law  would  allow,  having  regard  to 
their  interest  in  the  land.  Their  interest  could  continue  only  so  long  as 
their  arrears  were  unpaid,  and  was  such  an  interest  as  would  not  allow  him 
to  become  more  than  tenant  from  year  to  year. 

Coleridge,  J.  (after  recapitulating  the  facts  of  the  case.) — For  some  time 
I  had  considerable  doubts  as  to  the  propriety  of  granting  this  rule  ;  nor  are 
my  doubts  upon  the  demise  by  Chawner  removed,  for  he  has  given  no  notice 
to  quit.  But  I  do  not  think  it  necessary  to  consider  the  argument  with 
respect  to  this  point,  because  I  am  clearly  of  opinion  that  the  effect  of  the 
memorandum  given  by  the  defendant  to  Chawner^  and  the  subsequent  pay- 
ments of  rent,  was  to  create  a  tenancy  from  year  to  year.  Perhaps  the 
defendant  considered  himself  notwithstanding  in  possession  under  the  lease 
of  60  years  ;  but  if  the  legal  effect  of  the  transaction,  as  disclosed  by  docu- 
ments or  otherwise,  is  that  the  lease  was  suspended,  the  defendant's  miscon- 
ception is  quite  immaterial.     In  the  absence  of  all  evidence  of  fraud,  this  is 

a  naked  question  of  landlord  and  tenant. 

Rule  absolute. 
(a)  1  Ad.  &  El.  766. 
VOL.  III.  Z 


V. 
Boulter. 


I 


N  THE  KINC.-S  BEN'CH. 


Graves  v.  Browning. 


Ab  .flW^li 

1>    r.  RICHARDS  obtained  a  rule  niai  for  discharging  the  dereni^iDt  oui 
of  cUHiody,  on   entering  a  common  appearance,  on  tbe  ground  that 

of  diLl.  ol.lrh  d» 

i->r""'"'- 

the  affidavit  of  debt  on  wbich  he  naa  arrested  waa  defective.     The  depo- 

neoc  was  described  in  the  affidavit  as  "  George  William  Stvne,  acting  as 

urtiinni*/,  u 

tnsnaging  clerk  to  Messrs.  liairelt,  TarviU,  and  Efistmi,  of  Gray's  Inn.  in  the 

M. 

county  of  Middlesex,  atlornies  for  the  Honorable  Caroline  Gravct,  &c." 

Sir  li'.  IF.  Follell,  and  WigAlman,  shewed  cause.— Tlie  objections  to  the 
affidavit  arc,  ihat  it  does  not  sutlicicnily  state  either  the  deponent's  place  of 
abode,  according  to  the  rules  of  M.  T.  Cor.  2,  and  H.  T.  3  ff'iU.  *,  rule  S. 
or  his  connection  with  the  plaintiff,  llatlope  v.  Thome  {a),  Alr^taniirr  w. 
Millon  (6),  and  i^non.  1  Chitiy,  464,  shew  that  an  a£Fidavit  by  an  attorney's 
clerk,  referring  to  the  oltice  of  his  employer,  where  he  is  usually  to  be  found 
in  the  course  of  the  day,  gives  liis  address  tviihin  the  meaning  of  (he  rules  ; 
and  the  deponent  in  this  case  manifests  his  connection  with  the  plaintifT  by 
describing  himself  as  managing  clerk  to  the  plainiilT'sBttorney.  But  a  third 
person  may  make  an  aflidavit  that  the  defendant  is  indebted  to  the  plaintiff, 
without  shewing  that  he  is  the  agent  of  or  connected  with  the  plaintiff; 
Kifg  V.  Turner  (cj. 

It.  V.  Richard),  contra. — The  defendant  does  not  rely  upon  the  first  objec- 
tion, but  upon  the  second.  Many  cases  have  decided  that  an  affidavit  of 
debt  may  be  made  by  a  deponent  describing  himself  as  managing  clerk  lo 
the  plaintiff's  attorney  ;  but  a  person  "  acting"  as  managing  clerk  may  be  bo 

acting  during  the  absence  for  a  few  moments  of  ihe  real  managing  clerk. 


Per  Curiam.— The  affidavit  is  n 
just  given,  is  certainly  too  loose. 


;  in  the  usual  form,  and,  for  the  reaion 

Rule  absolute. 

(c)  1  Chit.  58. 


Hitchcock  v.  Coker. 


For  the  Report  of  this  case,  which  was  decided  in  the  Exchequer  Chamber 
n  Error,  last  Hilary  vacationj  see  8  Har,  &  Wol.  464. 
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King's  Bench, 

MEMORANDA. 

On  the  24th  of  February,  Thomas  Coltman,  Esq.,  one  of  His  Majesty's 
counsel,  was  called  to  the  degree  of  the  coif,  and  gave  rings  with  the  follow- 
ing motto, — "  Jus  suura  cuique."  On  the  same  day  he  was  appointed  one 
of  the  Judges  of  the  Court  of  Common  Pleas,  (in  the  room  of  Mr.  Justice 
GaseleCf  who  had  resigned,)  and  shortly  afterwards  His  Majesty  conferred 
upon  him  the  honour  of  knighthood. 

On  the  same  day  the  following  gentlemen  were  appointed  His  Majesty's 
counsel  learned  in  the  law  : — 

Francis  Nenman  Rogers ^  of  the  Inner  Temple,  Esq. ;  Biggs  Andrews^  of 
the  Middle  Temple,  Esq. ;  George  Chilton  and  John  Evans,  of  the  Inner 
Temple,  Esqrs. ;  and  Richard  Budden  Crowder,  of  Lincoln's-Inn,  Esq. 

On  the  9th  of  March,  Francis  Whitmarsh,  of  Gray's-Inn,  Esq.  and  Charles 
Purton  Cooper,  of  Lincoln's  Inn,  Esq.  were  also  appointed  His  Majesty's  coun- 
sel learned  in  the  law. 

On  the  2nd  of  March,  John  Jervis^  of  the  Middle  Temple,  Esq.,  received 
a  patent  of  precedence,  to  take  rank  before  Francis  Whittnarsh,  of  Gray's- 
Inn,  Esq.,  and  Charles  Purton  Cooper,  of  Lincoln's-Inn,  Esq. 


Rule  of  the   Courts   of  King's  Bench,  Common  Pleas,  and   Exchequer, 

appointing  Examiners. 

IT  IS  ORDERED,  that  the  several  Masters  and  Prothonotaries  for  the  time 
being  of  the  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  re- 
spectively, together  with  William  Tooke,  Thomas  Adlington,  Samuel  Amory, 
Benjamin  Austen,  Michael  Clayton,  Edward  Foss,  Richard  Harrison,  Philip 
Martineau,  Thomas  Metcalf,  Charles  Rankcn,  Charles  ShadweU,  and  John  Tees- 
dale,  Gentlemen,  Attornies,  be,  and  the  same  are  hereby  appointed  Examiners 
for  one  year  now  next  ensuing,  to  examine  all  such  persons  as  shall  desire  to 
be  admitted  Attornies  of  all  or  either  of  the  said  Courts ;  and  that  any  five 
of  the  said  Examiners,  one  of  them  being  one  of  the  said  Masters  or  Protho- 
notaries, shall  be  competent  to  conduct  the  said  examination  in  pursuance  of 
and  subject  to  the  provisions  of  the  Rule  of  all  the  said  Courts  made  in  this 
behalf  in  Hilary  Term,  1836. 

(Signed  by  thejljteen  Judges.) 


END   OF    EASTER   TERM^   1837. 
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CASES 

ARGUED  AND  DETERMINED 

IN  TlIK 

COURT    OF   KING'S    BENCH, 

AND  ON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

AND  IS  THE 

BAIL  COURT, 

IN  TRINITY  TERM,  SEVENTH  WILL.  TV.  1837. 


REGUL^E  GENERALES. 

V»g-i  Bench.    JT  IS  ORDERED,— That  from  and  after  the  last  day  of  this  Terra,  alt 

^^•"^  the  Offices  (the  Rule  Office  excepted)  be  open  in  Terra  time,  from  eleven 

^^^L        in  tlie  forenoon  till  five  in  the  afternoon,  and  not  in  (he  evening.     And  that 

^^^^  the  Rule  Office  be  open  in  Term  time,  from  eleven  in  the  forenoon  till  three 

in  the  afternoon,  and  from  six  till  eight  jn  the  evening.     And  that  all  the 

Offices  be  open  in  vacation,  from  eleven  in  the  forenoon  till  three  in  the 

afternoon,  except  between  the  10th  day  of  August  and  the  24th  day  of 

October,  vrhen  they  shall  be  open  from  eleven  in  the  forenoon  till  two  in  the 

afternoon  only. 

(Signed  by  the  five  Judget  o/liu  Court.) 
June  7tb,  1837. 


Whereas,  hy  the  practice  of  this  Court,  Sherifls  may  now  be  required  to 
file  writs  with  their  returns  as  well  in  vacation  as  in  Term  time,  and  upon 
all  writs  filed  in  vacation  an  extra  charge  of  5t.  \Qd.  is  paid  for  keys  of  the 
Treasury:  And  whereas  the  like  charge  of  5(.  lOd.  is  also  paid  upon  all 
copies  of  such  writs  or  returns  thereto  : 

It  is  ordered, — That  from  and  after  the  last  day  of  this  present  Term,  such 
extra  charge  of  5i,  lOd.  be  discontinued  upon  all  writs  filed  by  Sheriffi  in 
vacation,  and  all  searches  for  such  writs,  and  all  copies  thereof,  or  of  returns 
thereto;  and  that  hereafter,  in  vacation,  such  writs  may  be  filed  by  Sheriffs, 
and  searches  made  for  the  same,  and  copies  of  such  writs  or  returns  thereto 
made  and  obtained,  without  payment  of  the  said  extra  charge  of  5*.  lOd. 

By  the  Court. 
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Bail  Court, 
TOPHAM  V.  KlDMORE. 


Court 


npHIS  was  an  action  of  assumpsit  for   goods   sold,   work  and  labour,     if*  plaintiff 

money  lent,  &c.     The  particulars  of  demand  claimed  the  sura  of  240/.  |^||]JI^°'*]|i5*i?bi^ 
185.  7d»    The  pleas  were,  first,  as  to  all  the  declaration,  except  65/.  Is.  6(/.,  the  defendant  io 
parcel  of  the  several  sums  of  money  mentioned  in  the  declaration,  non-  dem»nd***he*u 
assumpsit;  second,  as  to  270/.   18^.  2d,,  parcel  &c.,  payment  of  that  sum  not  at  libertj  to 
before  action  brought;  third,  as  to  18/.,  parcel  of  the  65/.  1*.  6rf.  in  the  first  ^i^l^t^otha 
plea  mentioned,  and  the  causes  of  action  mentioned,  so  far  as  relates  to  the  ?'*•••  ««««*ered 
said  sum  of  18/.,  payment  into  Court,  and  that  the  plaintiff  had  not  sustained  T^er  daam^ffllda 
damaire  to  a  greater  amount  in  respect  of  the  causes  of  action  mentioned,  so  ^y  '•*•  p»»^cttiw» 

n  I  1  'I  n  ■,     t  io/\  •!/•         1  11    i®'^  demand,  and 

far  as  relates  to  the  said  sum  of  18/.,  parcel  &c.  {a) ;  and  fourth,  as  to  all  the  therefore  the  roati 
declaration,  except  the  18/.  mentioned  in  the  third  plea,  a  set-off.    The  re-  ■jtt»t  *>«  ^«e«i  a» 

!••  11  t   •     'tr*  1  1  /»ii/»i  ii*       ii  ■  nolle  proaequl 

plication  was,  '*  and  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  bad  been  entered 
thirdly  pleaded  to  the  causes  of  action  in  the  declaration  mentioned,  so  far  •»«>  tho»a  pleat. 
as  relates  to  the  said  sum  of  18/.,  parcel  of  the  monies  in  the  declaration 
mentioned,  the  plaintiff  freely  accepts  and  takes  the  same  out  of  Court  here, 
in  full  satisfaction  and  discharge  of  the  causes  of  action  in  the  said  declara- 
tion mentioned  ;  therefore,  as  to  those  causes  of  action,  the  plaintiff  saith 
that  he  is  satisfied  ;  and  because  the  said  defendant  hath  confessed  the  said 
causes  of  action,  the  plaintiff  prays  judgment  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended  to  be  adjudged  to  him,  &c.'* 
The  plaintiff  made  no  other  reply  to  the  first,  second,  and  last  pleas^  but  gave 
notice  of  taxation  of  costs  under  the  19th  rule  H.  T.  JVilL  4(6).  It  was  ob- 
jected, that  he  ought  to  reply  to  the  other  pleas,  and  the  Master  accordingly, 
not  liking  to  take  upon  himself  to  decide  how  he  was  to  tax  the  costs, 
postponed  the  taxation.  A  rule  was  therefore  obtained,  calling  on  the  plain- 
tiff to  shew  cause  why  he  should  not  reply  to  the  first,  second,  and  last  pleas ; 
or  why,  in  default  thereof,  the  defendant  should  not  be  at  liberty  to  sign  a 
partial  judgment  of  non-pros,  limited  to  so  much  of  the  causes  of  action  as  is 
not  covered  by  the  third  plea;  or  why  the  plaintiff  should  not  enter  a  nolle 
prosequi  as  to  those  pleas. 

R.  V,  Richards  shewed  cause. — This  case  is  already  decided  by  the  case 
o£  Coates  v.  Stevens  {c),  and  the  only  difference  is,  that  in  that  case  the  de- 
fendant acted  for  himself,  while  here  he  applies  for  leave.  There  it  was 
held  that  the  defendant  could  not  sign  judgment  of  non-pros  for  want  of  a 
replication  to  pleas  similar  to  those  pleaded  in  this  case.  The  case  of  Shar^ 
man  v.  Stevenson  (d)  also  bears  in  some  degree  on  this  case. 

N,  R,  Clarke,  contra. — Both  the  cases  cited  are  authorities  in  favour  of 
the  present  rule.  Parke  B.,  in  the  case  of  Coates  v.  Sterens,  mentions 
the  method  in  which  those  pleas  ought  to  have  been  pleaded,  and  that  method 
has  been  observed  in  the  present  case.    The  case  of  Goody  v.  Goldsmith{e) 

(o)  See  the  rule  of  Court  H.  T.  4  W'i7/.  4,  (d)  1    Gale.  74;    3  Dowl.   P.  C.   709; 

17  ;  2  Dowl.  P.C.  320.  2  Cr.  Mee.  &  Ros.  76  ;  6  Tyr.  564. 

(6)  2  Dowl.  P.  C.  521.  (e)  2  Gale.  194  ;  2  Mee.  &  WeU.  202 ; 

(c)  3   Dowl.  P.C.   784;    1    Gale,   75;  6  Dowl.  P.C.  288. 
2Cr.  Mee.  &  Kos.  118. 
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VailCnurt.  is  alao  a  Hirect  auiliorily  in  favour  of  iliis  rule  being  made  absolute,  it 
^*"^  being  a  precisely  similar  case.  The  claim  made  by  the  plaintiff  ia  for  240/. 
18*.  7rf.,  and  the  defendant  was  obliged  to  put  these  pleas  on  the  record  to 
iKtcuuttt.  answer  that  claim,  as  he  could  not  rely  on  the  payment  of  the  1 8/.  into  Court 
alone.  Yet  tlie  plaint!  IT  after  all  admits  lie  is  entitled  to  IS/,  only,  and  he  is 
therefore  bound  lo  pay  the  coats  M  if  a  tiolle  prosequi  were  entered  to  the 
first,  second,  and  last  pleas. 

Cur.  adv.  valt. 


WiiHAMs,  J.  afterwards  {May  8th)  gave  ji 
respecting  costs,  and  the  rule  called  < 


;nt.  -This  was  sn  appli- 
:  plaintiff  to  shew  cause 
wliy  he  should  not  reply  to  the  drat,  second,  and  last  pleas  of  the  defendant ; 
and  if  not,  why  the  defendant  should  not  be  at  liberty  to  enter  a  partial  judg- 
ment of  non-pros ;  or  why  the  plaintiff  should  not  enter  a  nolle  prosequi  as  to 
the  firsr,  second,  and  last  pleas.  The  declaration  was  in  assumpsit  for  goods 
sold  and  delivered,  work  and  labour,  and  the  money  counts.  The  particu- 
lars of  demand  claimed  SWl.  The  pleas  were,  first,  as  to  all  the  declaration, 
except  the  sum  of  65/.  U.  Cd.,  non  assumpsit ;  secondly,  as  to  the  sum  of 
270/,  18i.  2d.,  payment  before  action  brought ;  tliirdly,  as  to  the  sum  of  18/., 
parcel  of  the  sum  of  651.  U.  6d,  in  the  first  plea  mentioned,  payment  into 
Court ;  and  fourthly,  aa  to  all  except  the  18/.,  a  set-off  for  money  paid  and 
on  an  account  slated.  The  plaintiff  then  took  the  16/.  out  of  Court,  and  took 
no  notice  of  the  first,  second,  and  last  pleas,  and  the  question  traa,  whether 
that  course  was  open  to  him.  It  is  right  to  observe,  that  these  pleas  were 
pleaded  in  the  manner  noticed,  if  not  recommended  by  the  Court  of  Exche- 
quer in  the  case  of  Caafet  v.  Slert/is,  and  ibc  question,  as  I  have  already 
elated,  is,  if  it  is  open  to  the  plaintiff  to  adopt  this  course  of  taking  the  money 
out  of  Court  without  taking  any  notice  of  the  other  pleas.  It  is  necessary 
to  observe  the  consequence  of  what  the  defendant  has  pleaded,  and  of  the 
claim  made  by  the  plaintiff.  The  first  pica  leaves  the  sum  of  C5/.  Is.  Cd. 
unansvrered,  the  second  only  answers  a  portion  of  the  demand,  and  the  third 
pays  into  Court  a  less  sum  than  that  not  covered  by  the  first  plea.  Now, 
therefore,  it  is  clear  that  from  the  demand  of  the  plaintiff  to  the  extent  he 
made,  the  defendant  could  not  have  relied  on  the  payment  into  Court,  aa  that 
was  not  a  satisfaction  fur  65/.  It.  6d.  I'he  plaintiff,  therefore,  by  the  amount 
of  his  demand,  made  it  indispensible  for  the  defendant  to  do  more  thatt  pay 
the  sum  of  18/.  into  Court.  Hence,  the  first,  second,  and  last  pleas  were 
all  introduced  from  the  necessity  of  the  case,  from  the  plaintiff's  demand 
being  more  than  the  defendant  thought  right  to  pay  into  Court.  On  this 
single  ground,  therefore,  the  plaintiff  is  not  at  liberty  to  pass  over  all  those 
pleas  without  taking  any  notice  of  them.  A  rule  must  be  made,  that  if  the 
plaintiff  will  consent,  the  Master  shall  tax  the  costs  as  if  a  nolle  prosequi  had 
been  entered  to  the  first,  second,  and  last  pleas  ;  or  else  that  he  should  be  at 
liberty  to  amend  his  replication  on  payment  of  costs  ;  if  he  will  not  consent, 
then  that  the  defendant  may  sign  judgment  of  non-pros  for  want  of  a  suffi- 
cient replication  (a). 

Rule  accordingly  (6). 


^n)  See  CrfCR  V.  Marih,  tlic  tii 


(h)  This 


IS  decided  in  the  prcvii 
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Bail  Court. 

Green  v.  Marsh.  *-nr^ 

npHIS  was  an  action  of  debt,  claiming  12/.  12*.  for  goods  sold,  12/.  12*.  for     in  debt  for 
work  done  and  materials  &c.,  and  12/.  12*.  money  due  on  an  acconnt  stated,  f^^' !!®' ^  ^^'' 

-  ,  ''  '   the  drrenaaDt 

the  whole  sum  demanded  bemg  therefore  37/.  16*.     The  defendant  pleaded,  pleaded  as  to 
first,  as  to  10/.  3*.,  parcel  of  the  said  supposed  debt  in  the  declaration  men-  i^J  ^1  *  *rov°«S 
tioned,  a  set-off  for  goods  sold  &c. ;  secondly,  as  to  8/.  3*.  6(/.,  parcel  of  the  s/.  s/:  as  to 
said  debts  and  sums  of  money  in  the  said  declaration  firstly  and  secon^y  piiiSedl*  piw 
above  mentioned,  that  that  amount  was  for  goods  and  for  work  and  labour  ^>"<^*^  he  proved  s 
in  making  some  clothes  for  the  defendant,  which  the  plaintiff  undertook  to  Iidu^hepaidT 
make  with  due  skill  and  in  a  workmanlike  manner,  but  which  he  did  not  ■""?  »°^  ^'*^ 
do,  and  that  the  defendant  returned  the  said  clothes ;  thirdly,  **  and  as  to  out  by  the  de- 
the  residue  of  the  said  supposed  debt  in  the  said  declaration  mentioned,  the  '*"***°^'  There 

J    r      J  •  1       1  1    •      •tv  t  /»      1  ...  was  no  pie*  of 

defendant  saith,  that  the  plamtin  ought  not  further  to  mamtam  his  action,  nuuquam  inde- 
because  the  defendant  now  brings  into  Court  the  sum  of  4/.  8*.  Gd.  ready  to  ^^'H^^^'^ 
be  paid  to  the  plaintiff;  and  the  defendant  further  saith,  that  he  is  not  in-  was  entitled  to  a 
debted  to  the  plaintiff  to  a  greater  amount  than  the  said  sum  of  4/.  8*.  6</.,  ne'iJIfor'thi^sSf" 
in  respect  of  the  causes  of  action  in  the  said  declaration  mentioned,  and  unproved  on  the 
this  he  is  ready  to  verify  &c."  {a\    The  defendant  did  not  plead  generally  thTS.'^Ji.^pioJld, 
to  the  declaration,  that  he  was  never  indebted.     The  plaintiff  replied  to  the  ^geUicr  with  the 
set-off,  that  he  never  was  indebted  ;    he  traversed  the  return  of  the  clothes  sum  paid  into 
stated  in  the  second  plea ;  and  "  the  plaintiff,  as  to  the  plea  of  the  defendant  ^''"'^*'  amounted 
by  him  lastly  pleaded  to  the  residue  of  the  declaration  in  the  said  last  plea  by  the  parUcuiars 
mentioned,  says  that  he  accepts  the  said  sum  of  4/.  8*.  6rf.,  in  that  plea  men-  °^ ***"««><*• 
tioned  to  be  paid  into  Court,  in  full  satisfaction  and  discharge  of  the  causes 
of  action  comprised  by  the  said  residue  of  the  said  declaration,  whereupon 
the  plaintiff  says  that  he  will  not  further  prosecute  his  suit  against  the  de- 
fendant in  respect  of  the  causes  of  action  comprised  by  the  said  residue  of 
the  said  declaration."     The  plaintiff,  by  his  particulars  of  demand,  claimed 
20/.  15*.     At  the  trial  before  Mr.  Serjt.  Arahin  in  tlic  Sheriff's  Court  of 
London,  the  defendant  proved  his  set-off  to  the  amount  of  8/.  3*.     The  price 
charged  for  the  clothes,  which  were  proved  to  be  returned,  appeared  to  be 
8/.  3*.  6(/.,  and  these  two  sums,  together  with  the  4/.  8*.  6(/.  paid  into  Court, 
made  up  the  whole  sum  of  20/.  15*.,  which  was  claimed  by  the  particulars  of 
demand.     The  jury  found  the  set-off  to  the  amount  of  8/.  3*.,  and  that  the 
clothes  were  returned  to  the  plaintiff.     It  was  then  contended  that  the  plain- 
tiff was  entitled  to  a  verdict  for  2/.  on  the  first  issue,  as  there  was  no  plea  of 
the  general  issue.     Mr.  Serjt.  Arahin  directed  the  verdict  to  be  entered  for 
the  defendant  generally,  but  gave  the  plaintiff  leave  to  move  on  the  point. 
A  rule  having  been  obtained  to  shew  cause  why  the  postca  should  not  be 
delivered  to  the  plaintiff,  and  a  verdict  entered  for  him  on  the  first  issue  as 
to  the  sum  of  2/.,  and  why  he  should  not  have  leave  to  sign  judgment  for 
that  amount, 

Gurney  shewed  cause. — The  defendant  at  the  trial  proved  a  set-off  for 
8/.  3*. ;  the  clothes  returned  amounted  to  8/.  3*.  6(/.,  and  the  sum  paid  into 
Court  was  4/.  8*.  Qd*,  which   sums  together  amount  to  the   sum   claimed 

(a)  Sec  the  rule  U.  T.  4  W,  4,  s.  )7  of  Pleading  Rules,  2  Dowl.  P.  C.  320. 


Gkech 
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by  the  particulars  of  demand,  so  that  the  plaintift'ia  not  entitled  to  tlie  fer- 
diet.  But  llion  it  is  contended,  that  as  the  defendant  has  not  proved  to  the 
extent  to  which  the  plea  of  set-off  is  pleaded,  that  the  plaintiff  is  entitled  to 
B  verdict  for  the  difference,  as  (here  ia  no  plea  of  nnnquam  indebitatus  to 
the  tthole  declaration.  It  may  be  true  thai  ihe  plaintiff  is  entitled  to  a  ver- 
dict for  this  difference  on  the  first  issue,  but  that  will  not  entitle  him  to  a 
general  judgment  for  that  amount,  which,  together  with  the  general  co&is  of 
the  cause,  it  is  the  object  of  this  rule  to  obtain,  contrary  (o  the  justice  of  the 
case.  As  in  the  case  of  Couani  v.  Paddon  (a),  the  excess  proved  on  one  of 
lliese  pleas  may  be  transferred  to  the  deficiency  on  another ;  and  as  in  that 
case,  so  in  this  also,  the  defendant  is  entitled  to  the  judgment  on  [he  whole 
record.  These  pleas  are  drawn  precisely  in  the  way  recommended  by 
Parke,  B,  in  the  case  of  Coaln  v.  Strvens  (i). 

Butby,  contra. — The  defendant  having  chosen  in  his  pleas  to  single  out 
certain  particular  sums  lo  which  each  plea  is  pleaded,  is  bound  by  tliose 
pleas,  and  cannot  transfer  any  excess  on  one  lo  any  deiictency  on  the  other. 
He  first  pleads  to  a  sum  of  1 0/,  St.,  then  to  another  sum  of  8/,  3i.  6rf,  and 
then  to  the  rrsidue  of  the  demand ;  that  must  mean  the  residue,  after  de- 
ducting the  two  sums  to  which  the  first  pleas  are  pleaded.  In  Comyju' 
Digrst,  title  Pleader  (E  1,}  it  is  said,  "  If  the  plea  does  not  aniiwer 
to  every  part  of  the  declaration,  it  is  a  discontinuance  of  the  whole." 
Again,  (E  ^7,)  "  If  a  plea  goes  only  to  part,  it  must  ascertain  the  part  of  the 
declaration  to  which  it  is  applied."  In  Grimwooif  v.  Borri((c),  the  Court 
held  that  an  averment  of  a  certain  sum  in  a  plea  was  material.  That  case 
was  recognised  in  Marks  v.  Laicc  (d),  where  it  was  held,  that  tlie  sum  specified 
in  a  plea  of  tender  was  the  material  point  of  the  issue,  tl)Ough  alleged  under 
a  Bcilicet.  Here,  therefore,  the  defendant  having  singled  out  the  sum  of 
10/.  8i.  in  his  first  plea,  and  having  failed  to  prove  the  whole  of  that  amount, 
the  plaintiff  is  entitled  to  a  verdict  and  judgment  for  the  difierenee.  T!ie 
case  of  Cousini  v.  Paddon  is  distinguishable  from  the  present,  as  in  that  case 
there  was  a  plea  of  nunquam  indebitatus  to  the  whole  declaration,  and  there- 
fore, though  under  one  plea  the  defendant  failed  as  to  part,  yet  under  the  plea 
of  nunquam  indebitatus,  he  succeeded  as  to  that  part,  and  was,  therefore,  en- 
titled to  the  general  judgment.  Here  there  is  no  plea  to  the  10/.  3«.  mentioned 
in  the  first  plea,  except  that  plea.  In  the  case  of  Hurst  v.  IVatkv  (e),  it  waa 
held,  that  although  a  plaintiff  could  not  go  out  of  his  particulars  of  demand,  yet 
if  the  defendant's  evidence  shewed  that  there  were  other  items  due,  the  plain- 
tiff was  entitled  to  recover  them.  The  principle  of  that  decision  is  appli- 
cable to  this  case,  as  this  defendant  shews,  not  by  parol  evidence,  but  on  the 
record  by  the  plea  of  set-off,  that  a  sum  of  2/.,  not  claimed  hy  the  parti- 
culars of  demand,  is  due  to  the  plaintiff,  and  he  is  therefore  entitled  to  recover 

Cut.  ade.  vuU. 

Coleridge,  J.  afterwards  (June  13th)  gave  judgment. — This  was  a  ques- 

(a)   1  Gale,  305;  4  Dowl.  P.  C.  488;  2  JiiHmorr.  ante,34\. 
Cromp.  M.  &  Kosc.  547  ;  S  I'vr.  535.  (c)  G  Tenn  Rep.  460. 

(6)  3  Do»l.  P.C.  784;    lGale,75;    3  (d)  3  Bine.  N.  C.  408. 

CioDip.  M.  &  Kotc.  1 18 ;  and  te«  Topham  v.  («)  1  Campb.  68. 
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tion  aa  to  entering  a  verdict  under  peculiar  circumstances.  It  was  an  action  Bail  Court, 
of  debt,  and  the  declaration  demanded  the  sum  of  371.  16«.  There  were  >^s/^/ 
three  counts,  for  goods  sold,  for  work  labour  and  materials,  and  for  money  Green 
due  on  an  account  stated,  each  of  which  demanded  the  sum  of  121.  \28.  By  Marsu. 
the  particulars  of  demand  the  sum  of  20/.  Ids.  was  claimed.  The  pleas  were, 
first,  as  to  10/.  Ss.,  a  set-oflT;  secondly,  as  to  8/.  Ss.  6d.,  that  the  goods  were 
returned  on  acconnt  of  being  improperly  made  ;  thirdly,  as  to  the  residue  of 
the  debt  in  the  declaration  mentioned,  the  plaintiff  paid  41.  8s.  6d.  into  Court. 
Issues  were  taken  on  the  two  first  pleas,  which  it  was  for  the  defendant  to 
prove.  On  the  first,  the  jury  found  that  the  plaintiff  was  indebted  to  the 
defendant  on  a  set-off  in  the  sum  of  8/.  3s.,  leaving  therefore  21.  of  the  sum 
mentioned  in  the  6rst  plea  uncovered.  On  the  second  issue,  the  jury  found 
for  the  defendant  that  the  goods  were  returned.  (His  lordship  then  recited 
the  plea  of  payment  into  Court  and  the  replication  thereto.)  Now  the  par- 
ticulars of  demand  claimed  201.  \5s. ;  the  defendant  has  pleaded  to  221.  1 5s., 
and  has  proved  to  the  extent  of  20/.  15^.,  so  that  in  fact  he  has  proved  satis- 
faction of  every  farthing  of  the  amount  claimed.  But  then  he  has  left  out 
the  sum  of  21.  which  was  not  covered  by  the  proof  given  on  the  first  issue, 
and  which  is  admitted  by  the  plea  of  set-oflT  to  be  due.  On  this  it  was  con- 
tended, that  the  verdict  must  be  entered  for  the  plaintiff  on  the  first  issue  for 
21.,  which  would  entitle  him  to  the  general  judgment,  and  to  the  general 
costs.  It  is  a  question,  under  the  circumstances,  how  this  verdict  ought  to 
be  entered.  A  case  was  referred  to  of  Cousins  v.  Paddon,  on  which  I  think 
this  case  must  be  decided.  In  that  case  it  was  an  action  of  debt,  and  the 
pleas  were,  first,  nunquam  indebitatus  ;  secondly,  as  to  338/.,  payment  to 
that  amount  in  satisfaction  ;  thirdly,  as  to  500/.,  a  set-off.  Now  at  the  trial 
the  only  amount  proved  by  the  defendant  under  the  second  plea  was  314/.  3s. , 
and  therefore  the  difference  between  that  sum  and  338/.  was  uncovered  by 
the  evidence.  That  case  decides,  in  the  first  place,  that  the  defendant  could 
not  on  that  plea  enter  the  verdict  entirely  for  himself,  as  the  sum  of  338/. 
stated  in  the  plea  was  a  material  sum^  and  having  proved  only  314/.  3s., 
therefore  the  residue  was  uncovered.  I  think  it  follows  from  that  case,  that 
if  that  plea  only  had  been  pleaded,  a  verdict  must  have  been  entered  for  the 
plaintiff;  for  the  Court  decided,  that  in  order  to  support  the  plea,  the  parcel 
of  the  debt  stated  in  the  plea  must  be  proved,  and  he  had  failed  to  prove  it. 
But  the  Court  goes  on  to  state  that  the  plea  may  be  taken  distributively,and 
found  as  to  part  for  the  defendant^  and  as  to  part  for  the  plaintiff.  Now 
then  that  case,  as  far  as  that  plea  is  concerned,  had  it  alone  been  pleaded, 
shews  that  the  plaintiff  was  entitled  to  judgment  for  the  difference,  but  in 
entering  up  the  verdict  the  Court  say  it  must  be  entered  for  the  defendant 
on  the  plea  of  nunquam  indebitatus  as  to  the  whole  sum  demanded,  except 
the  amount  proved  on  the  other  pleas,  consequently  giving  the  defendant 
judgment  on  the  whole  record.  As  therefore  there  was  a  plea  of  nunquam 
indebitatus  in  that  case,  the  difference  between  the  amount  to  which  the  plea 
was  pleaded  and  that  proved  was  covered.  In  this  case,  however,  there  is 
no  such  plea,  and  I  must  see  if  there  is  any  thing  equivalent  to  it.  Now  in 
the  first  place  it  was  contended,  that  the  excess  on  one  plea  might  be  trans- 
ferred so  as  to  cover  the  deficiency  on  another ;  but  1  think  it  is  enough 
only  to  read  over  the  record  to  see  that  that  cannot  be  done  in  this  case. 
Then  as  to  the  sum  paid  into  Court,  with  a  view  to  which  it  was  that  I  read 
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Bail  Ctivrt,  over  that  plea  and  the  replication  to  it.  The  plea  is,  "  aa  to  the  rmdiit  of 
-^-^^  tlie  said  supposed  debt  in  the  declaration  mentioned ;"  that  must  be  tiie 
GaKiH  residue  after  deducting  the  two  suras  roencioued  in  [be  two  first  picas,  and 
Uuiau.  therefore  excluding  the  2/.  not  proved  on  the  first  plea.  Now  in  the  first 
place  ihia  is  not  a  plea  in  bar,  it  only  slates  that  the  plaintilT  ought  not 
further  lo  maintain  his  aciion,  and  then  that  he  U  not  iudebled  to  a  greater 
amount,  not  that  he  nerrr  'wai,  in  respect  of  the  causes  of  action  in  the  decla- 
ration mentioned.  To  that  he  says  he  is  not  now  indebted  beyond  that  sum,  but 
does  not  say  that  he  never  was  indebted ;  therefore  there  ia  no  issue  joioed 
as  to  the  original  existence  of  the  debt,  and  this  still  leaves  the  plaintifT  enti- 
tled to  nominal  damages.  The  replication  is,  that  the  plainti£f  accepts  the 
sum  of  4/.  Ht.  %d.  in  satisfaction  of  the  cause  of  action  comprised,  by  die 
retidut  of  the  declaration.  At  Rrst  I  nas  in  hopes  that  by  what  follows  it 
W18  in  the  nature  of  a  nolle  prosequi,  but  il  is  only  that  he  will  not  furtlier 
prosecute  his  suit  in  respect  of  the  causes  of  action  comprised  by  ll>e  said 
residue  of  the  said  declaration  ;  still  therefore  I  cannot  see  how  the  2/.,  which 
is  part  of  a  material  sum  which  is  admiiled  to  be  due,  is  covered.  Although 
my  opinion  does  not  meet  the  justice  of  the  case,  as  according  to  what  is 
proved  nothing  is  due,  yet  I  must  decide  secundum  allegata  et  probata. 
The  il.  being  thus  uncovered,  1  much  regret  that  there  must  be  a  verdict 
and  judgment  entered  for  the  plaintiff  for  this  il.  on  the  first  issue,  which  of 
course  will  carry  the  general  costs.  The  rule,  therefore,  must  be  made 
absolute. 

Rule  absolute. 


6  (f.  4,  u  I 


Ex  parte  Cuewse  and  two  others. 


ARMSTRONG,  o 


it  day  of  terra,  (May  S2d.)  moved  for  an  order 
a  not'u:c  given  on  (he  20th  at  the  Master's 
Office,  for  admission  of  a  person  as  an  attorney  of  the  Court  in  next  Michael- 
,  mas  term,  to  be  a  good  notice.  The  rule  of  H.  T.  6  Will.  4,  a.  5  (a),  required 
the  notice  to  be  given  three  days  before  the  term,  but  an  affidavit  was  pro- 
duced that  the  applicant  did  not  know  of  that  Rule  of  Court,  and  it  was  sub- 
mitted, that  similar  excuses  for  not  complying  with  the  Rule  of  Court  bad 
been  allowed  in  previous  terms  (6). 

Cur.  ado.  wit. 

Two  other  similar  applications  were  made  the  same  day,  in  which  the 
Court  also  took  time  to  consider  what  should  be  done. 


CoLERiDOB,  J.  (the  next  day.) — There  were  three  cases  mentioned  yes- 
terday as  to  the  notices  of  admission  of  some  persons  as  attomJes  of  this 
Court.  1  have  spoken  to  the  judges  on  the  subject,  and  we  are  of  opinion 
that  no  further  indulgence  ought  to  be  given.     A  long  time  has  now  elapsed 


P.  C.aSli      73. 


\hch,  1   WilLWol.  &  Do 
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since  these  rules  were  promulgated,  and  they  must  now  he  observed.     I  am      Bail  Court. 

sorry,  therefore,  to  be  obliged  to  refuse  these  applications.  v^v^-/ 

Ex  parte 

dlEWSB 

Orders  refused  (a).  and  others, 

(a)  See  the  five  next  cases. 


Ex  parte  Lovegrove  and  another. 

JLfANCE  afterwards,  on  the  first  day  of  term,  (May  22d,)  moved  for  a     whtre  a  notice 
similar  order  of  the  Court  as  in  the  last  case,  on  an  affidavit  stating  |^roeYr«»  r«!* 
that  the  applicant  was  living  in  the  country,  and  that  his  town  agent  had  quired  by  the 
received  proper  instructions  in  time  to  give  the  notices  three  days  before  the  ^^^  ^^  j^j'^^n 
term,  but  through  the  inadvertency  of  the  agent,  the  notices  had  not  been  ^o  ute  UirougU 

•1    1       w^  1         1  •  i_  1    .  the  default  of  a 

given  until  tlie  19th,  which  was  too  late.  LoDdon  agents  the 

Court  allowed  tUe 
notice  to  be 

Coleridge,  J. — It  is  no  doubt  a  hard  case  on  the  applicant,  as  it  is  not  deemed  good, 
his  fault,  and  therefore  the  order  may  be  made ;  but  it  must  be  on  the 
express  understanding  tliat  the  town  agent  pays  the  costs  of  this  application. 

fF".  H,  fVatson,  the  same  day,  made  another  similar  application  to  Coie- 
ridge,  J.,  which  was  granted  in  the  same  way  (b). 

(6)  See  Ex  parte  Holland,  post,  349. 


Ex  parte  Martin. 

1^  R.  CLARKE,  on  the  26th  of  May,  moved  for  a  similar  rule  as  in  the     whcreanotio* 
two  preceding  cases,  on  an  affidavit  stating  that  the  applicant,  on  Wed-  for  admiwion  at 
nesday  the   17th  of  May,  inquired  at  the  office  of  the  Incorporated  Law  Jilen  too*iate " 
Society,  in  Chancery  Lane,  as  to  when  it  was  necessary  to  give  the  notices  **''*'*'  ***.  *»'<»»»• 
for  examination  in  Michaelmas  term,  and  was  informed  by  a  clerk  that  the  office  of  the 
Saturday  the  20th  was  the  last  day.     The  applicant,  on  the  20th,  when  i^ci2^'?,e**(iJ7t 
giving  the  notices  at  the  Master's  Office,  found  that  it  was  too  late.     It  was  refused  to  aiiow 
submitted  that  the  case  was  distinguished  from  that  of  Ex  parte  Crervse  (c),  jj^^  Jq^, 
as  the  mistake  was  owing  to  information  given  at  a  place  where  of  all  others 
it  was  to  be  presumed  correct  information  could  be  obtained. 

Williams,  J. — I  do  not  think  this  a  case  in  which  I  can  depart  from  the 
rule  that  has  been  laid  down. 

Order  refused. 

(a)  The  last  case  but  one,  a  ad  see  the  previous  case. 


KING'S  BENCH. 


Ex  parte  Busk. 

W  PAYNE,  on  die  last  day  but  one  of  the  term,  moved  Tor  the  admission 
of  a  person  as  an  atiornry  of  ilie  Court.  He  had  given  all  tfae  notices 
required  by  the  new  rules  of  H.  T.  6  IfM.  4  (o),  for  his  examination  and 
admission  this  term,  but  wa.%  not  aware  of  it  being  also  still  necessary,  under 
«  the  old  rule  of  T.  T.  31  Gco.S(b),  to  affix  a  notice  in  the  Kings  Bench 
Office,  which  had  therefore  been  omitted.  The  Incorporated  Law  Society, 
who  watched  the  admission  of  all  persons  as  attorneys  of  the  Court,  had 
Htuck  lip  in  the  King's  Bench  Office  a  list  of  the  persons  who  were  desirous 
to  be  admitted,  and  Mr.  Butk'a  name  was  ia  that  list.  He  had  been  exa- 
mined this  term,  and  had  obtained  the  examiners'  certificate.  It  was  sub- 
mitted that  this  case  was  distinguishable  from  the  former  cases,  where  ap- 
plications had  been  refused  this  term,  as  it  was  a  case  which  arose  on  one  of 
the  old  rules,  and  especially  as  the  party's  name  had  in  fact  been  stuck  up 
in  the  King's  Bench  Office,  though  not  by  the  party  himself. 

Coleridge,  J, — At  the  commencement  of  the  term  I  took  the  opinion  of 
all  the  Judges,  and  we  all  thought  that  by  this  time  the  new  rules  ought  to 
be  well  known,  and  that  no  further  indulgence  ought  to  be  granted  (r).  I 
think  that  resolution  applies  as  well  to  all  the  rules  for  the  admission  of 
atiornies.  I  cannot  listen  to  this  application  on  the  ground  that  the  name 
has  in  fact  been  stuck  up  in  the  office,  for  if  I  grant  the  application,  the  same 
may  he  done  ia  all  eases.  Perhaps,  however,  under  all  the  circumstances, 
the  application  may  be  granted. 

Ordered  accordingly. 

(c)  See  El  r"-"  CrfiTK.  ai.tf.  346. 


Ex  parte  Cooper. 

«»n  who      J^  ALEXANDER  applied,  on  the  2d  of  June,  for  an  order  of  the  Court 
n  n^lhti  '  ^°  *''^  examiners  of  attornies,  to  receive  the  articles  of  clerkship  of 

fnuiiun    \fr.  Cooper,  and  to  examine  him  for  his  admission  this  term.     By  a  rule  of 
the  examiners,  it  was  necessary  that  the  articles  of  clerkship  of  every  person 
qiiriKi,  owiDg  u     ^jiQ  „ag  intending  to  be  examined,  should  be  deposited  with  the  secretary  of 
Hnrics  DDL  ti-       the  Incorporated  Law  Society,  before  the  2!)lh  of  May,  together  tvith  the  an- 
dlrn"wr''m/'*    ■"*''*  '"  '''*  questions  required  by  the  same  rule.     Mr.  Cooper'i  service, 
jaL  b<  citmiDni     under  his  articles,  did  not  expire  until  the  1  st  of  June,  and,  in  consequence, 
in    ■  uu*  una.  |^j^  articles  of  clerkship  had  not  been  deposited,  and  it  was  impossible  for  the 
attorney  whom  he  had  served  to  say,  on  the  29th  of  May,  that  he  had  served 
the  whole  of  his  time.     The  examiners  had,  since  his  period  of  service  ex- 
pired, refused  to  receive  the  articles,  or  to  permit  him  to  be  examined.     The 
examination  was  to  lake  pince  on  the  5th  of  June.     It  was  submitted,  that 
this  being  a  regulation  of  the  examiaers  only,  and  not  a  Rule  of  Court,  it 
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could  not  be  imperative  (a)  ;  and  that  it  would  be  a  great  hardship  on  Mr.      2ail  Court, 
Cooper,  because,  if  not  examined  this  term,  it  would  be  necessary  for  him  to 


give  fresh  notices  for  admission,  and,  consequently,  he  could  not  be  admitted       ^'  P^^® 
until  Hilary  term  next.  ^^^""• 

Cur,  adv.  vult, 

Coleridge,  J.  (the  same  day.)  ^I  have  spoken  to  Master  Le  Blanc,  and 
he  thinks  that  this  order  may  be  made  without  inconvenience.  I  did  not  like 
to  make  it  in  the  first  instance,  as  I  am  unwilling  to  interfere  with  the  exa- 
miners, who  must,  of  necessity,  have  some  regulations  as  to  the  examina- 
tions. 

Order  made  (6). 

(a)  See  the  rules  2  Har.  &  Wol.  1.    They       Wol.  638. 
were  approved  of   by  the   judges,   accord-  (6)  See  the  next  case, 

iug  to  die  2d  rule  of  H.  T.  2W.A,  I  Har.  & 


Ex  parte  Holland. 

g^OWLING  applied,  on  the  3rd  of  June,  for  an  order  of  the  Court  to  the  a  person  who 

\y  ,  /•      ^A         •  ^  •  ^1.  r  -.1  VI-   could  not  have 

exammers   of  attornies,  to   receive   the  answers   of  the  person  with  tbeenswenre- 
whom  Mr.  Holland  had  served,  to  the  questions  required  by  the  rules  of  the  ^i"^**  **J  **  **^ 

m*        rr  n       i»  •  i  i.     i     i    i  •  i  •  t     i  •  mloen Of  •ttomie* 

exammers (c).     Mr.  Hollands  articles  of  clerkship,  together  with  his  own  within uie timo 
answers  to  the  questions  proposed  to  him,  had  been  left  with  the  secretary  of  [J**"]^*  ^7^^*  ^ 
the  Incorporated  Law  Society  in  proper  time  ;  but,  owing  to  the  fault  of  the  London  agent, 
London  agent,  Mr.  Holland,  who  was  living  in  Dorsetshire,  had  not  been  in-  JJ*ned?n*UieMinie 
formed  so  as  to  get  the  answers  returned  in  proper  time  from  the  person  whom  term, 
be  had  served.     The  object  of  this  motion  was,  that  Mr.  Holland  might  be 
examined  in  the  present  term  ;  and  it  was  submitted,  that  indulgence  had,  in 
previous  terms,  been  granted  to  persons  who,  from  ignorance  of  them,  had 
not  complied  with  the  new  rules  for  the  admission  of  attornies,  and  that  this 
was  a  case  where  the  London  agent  was  in  fault,  and  not  the  party  himself. 

Coleridge,  J. — The  London  agent  ought  to  have  taken  notice  of  these 
rules,  and  to  have  informed  the  parties.  I  have  already  refused  several  orders 
this  term,  where  indulgence  has  been  asked  on  the  ground  of  ignorance  of  the 
rules (</).  The  Judges  cannot  deal  lightly  with  the  rules  of  the  examiners; 
I  think,  however,  that  this  order  may  be  granted,  on  condition  of  the  London 
agent  paying  the  costs  of  this  application,  which  has  been  rendered  necessary 
by  his  negligence  (e). 

Ordered  accordingly. 

(c)  See  these  questions,  2  Har.  Sc  Wol.  3.  (e)  See  Ei  parte  Lovegrove,  ante,  347,  and 

{d)  Ex  parte  Crewie  and  others,  ante,  346.       the  previous  case. 
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Thomas 

V. 

N0AKE8. 


Bail  Court.     commoD  bail,  the  defendant  shall  cause  to  be  entered  or  filed  within  eight 
days  afler  the  day  upon  which  the  process,  on  which  the  defendant  is  ar- 
rested, shall  be  returnable,  upon  penalty  of  five  pounds,  to  be  paid  to  the 
plaintiff,  for  which  the  Court  shall  immediately  award  judgment,  whereupon 
the  plaintiff  may  take  out  execution."     This  is  a  penal  enactment,  and  will  be 
construed  strictly.     Now,  the  penalty  is  given,  if  the  appearance  is  not  en- 
tered within  eight  days  aAer  the  day  on  which  the  process  on  which  the  de- 
fendant is  arrested  is  returnable ;  but  in  this  case  the  defendant  was  served 
with  a  writ  of  summonsy  on  which  he  never  could  be  arrested.     This  act  is, 
moreover,  virtually  repealed  by  several  subsequent  statutes.     At  the  time  of 
the  passing  of  the  act,  there  was  a  kind  of  process,  which  was  returnable  on 
a  particular  day,  and  was  contemplated  by  the  act.     That  process  is  now  en- 
tirely abolished  by  the  Uniformity  of  Process  Act,  2  &  3  IVtU,  4,  c.  S9,  and 
the  writ  of  summons  is  substituted,  which  is  not  returnable  on  a  day  certain. 
At  the  time  of  the  passing  of  the  9  &  10  IVilL  3,  c.  25,  defendants  migkt, 
moreover,  be  arrested  for  any  sum  however  minute,  as  appears  by  reference 
to  Blackstone^s  Commentaries  (a).     Special  bail,  however,  could  not  in  all 
cases  be  enforced,  and  hence  the  expression  in  that  act,  which  refers  to 
common  bail  being  filed  on  process,  by  which  the  defendant  may  be  arrested. 
That  was  the  state  of  the  law  until  the  passing  of  the  12  Geo,  1,  c.  29,  by 
which  the  power  of  arrest  was  limited  to  cases  where  the  cause  of  action 
amounted  to  10/.  or  upwards.     By  that  act,  the  power  of  holding  persons  to 
special  bail,  and  of  arresting  them,  was  made  co-extensive,  and  thereby  the 
clause  in  9  &  10  WilL  3,  c.  25,  now  relied  on,  became  a  dead  letter,  there 
being  no  process  under  which  a  defendant  could  be  arrested,  on  which  com- 
mon bail  could  be  filed.     That  such  was  the  effect  of  the  act  of  12  Geo.  1, 
c.  29,  may  be  inferred  from  the  fact  of  no  case  having  since  occurred  where 
this  penalty  has  been  enforced.     There  was  a  previous  anonymous  case, 
which  is  reported  (b) ;   and  though  the  case  of  White  v.  Holland,  which  is  the 
latest  case  thai  can  be  found,  appears  to  be  subsequent,  yet,  as  the  act  of  12 
Geo,  1,  c.  29,  which  passed  in  1725,  was  not  to  take  effect  until  the  24th  of 
June,  1726,  that  case  is  a  case  before  the  statute ;  or,  if  that  is  doubtful,  it 
may  have  been  on  process  previously  issued,   and  is  not  a  case  to  be  relied 
on.     In  the  case  of  The  Bank  of  England  v.  Anderson  (c),  Tindal,  C.  J.  lays 
great  stress  on  usage,  as  shewing  the  construction  that  is  to  be  put  on  an  act 
of  parliament.     In   Tidd's  Practice  (d),  this  enactment  in  9  &   10  Will,  3, 
c.  25,  is  treated  as  repealed.     The  legislature  appears  also  to  have  been 
aware,  that  the  effect  of  the  statute,  12  Geo.  1,  c.  29,  would  be  to  repeal  the 
clause  in  9  &   10  IfVl.  3,  c.  25,  giving  this  penalty;  for  it  is  then,  for  the 
first  time,  that  power  is  given  to  plaintiffs  to  enter  appearances  for  defend- 
ants, thereby  giving  a  new  remedy  instead  of  the  old  one.     That  that  clause 
was  repealed,  may  also  be  inferred  from  their  having  been  subsequent  sta- 
tutes, imposing  stamp-duty  on  common  bail,  which  have  now  re-enacted  this 
penalty.     Again,  that  clause  is  repealed  by  statute  5  Geo.  4,  c.  41,  which  re- 
peals the  duties  on  legal  proceedings,  and  this  may  be  considered  merely  as  a 
penalty  for  enforcing  the  duty.     It  is  also  impliedly  repealed  by  the  Uni- 
formity of  Process  Act,  2  &  3  li^ill,  4,  c.  39,  which,  by  sect.  1,  substitutes  alto- 


(«)  Vol.3,  p.  287. 
(h)  5  Mod.  392. 


(c)  2  Hodges  ;  3  Ring.  N.  C.  666. 
((/)  9th  edition,  p.  240,  note. 
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gether  a  new  process  for  that  previously  used,  by  sect.  2,  enacts  a  new  me-      Bail  Court, 
thod  of  appearance,  and,  by  sect.  16,  enacts  the  consequences  of  non-appear-        •— ^^ - 
ance.     In  the  cases  of  IVigley  v.  Tomlins  (a),  and  Nurse  v.  Geeting  (6),  it  has 
been  held  in  the  same  way  that  the  Uniformity  of  Process  Act  impliedly  repeals 
imparlances. 

TyndalCf  contra. — If  the  case  of  White  v.  HoUand,  did  not  occur  subse- 
quently to  the  statute  12  Geo,  1^  c.  29  coming  into  operation,  and  cannot, 
therefore,  be  cited  as  an  authority,  still,  there  is  no  reason  why  this  rule 
should  not  be  made  absolute.  At  common  law  the  plaintiff  had  no  means  of 
compelling  the  defendant  to  enter  an  appearance;  but  the  statute  9  &  10 
Will,  3,  c.  25,  sect.  SS^  first  gave  a  remedy  for  this  inconvenience,  and  that 
enactment  must  be  considered  entirely  as  one  for  the  benefit  of  plaintiffs,  and 
not  as  a  mere  fiscal  regulation  for  the  enforcement  of  the  stamp  duties.  It 
is  to  be  remarked,  in  corroboration  of  that  view  of  the  enactment,  that  this 
penalty  is  given  to  the  plaintiffs  not  to  his  attorney,  to  whom  it  would  most 
likely  be  given,  if  it  was  for  the  purpose  of  enforcing  the  duty  merely,  as  the 
attorney  is  the  most  likely  person  to  be  aware  of  the  act  not  having  been  com- 
plied with.  Being,  then,  an  enactment  for  the  furtherance  of  suits,  and  not 
ft>r  the  enforcement  of  stamp  duties,  it  is  not  affected  by  any  subsequent 
stamp  acts  which  do  not  directly  repeal  it.  Next  in  succession  to  this  enact- 
ment is  the  act  of  12  Geo,  I,  c.  29,  giving  the  plaintiff  power  to  enter  an  ap- 
pearance for  the  defendant,  but  that  act  did  not  take  away  the  old  remedy. 
There  is  nothing  inconsistent  in  the  two  acts^  and  both  may  stand  together, 
the  latter  remedy  being  cumulative  on  the  other.  That  principle  is  recog- 
nised in  the  case  of  Sharp  v.  IVarren  (c).  It  cannot  be  contended  that  the 
Uniformity  of  Process  Act  impliedly  repeals  this  penalty,  for  that  act  rather 
recognises  the  previous  law  as  to  entering  appearances  under  the  statute 
12  Geo,  1,  c.  29,  and,  consequently,  must  be  considered  as  recognising  this  pe- 
nalty also. 

Cur,  adv,  vult, 

Coleridge,  J.  afterwards  (June  10th)  gave  judgment. — This  was  a  rule, 
calling  on  the  defendant  to  shew  cause  why  the  judgment  of  the  Court  should 
not  be  given  against  him,  pursuant  to  the  9  fVill,  S,  c.  25,  for  the  penalty  of 
51.  for  not  having  entered  an  appearance  to  the  writ  of  summons  issued 
against  him.  The  question  on  the  argument  was,  simply,  whether  the  clause 
of  the  statute  in  question  was  repealed,  it  being  scarcely  denied,  that,  if  the 
clause  was  still  in  operation,  the  case  was  within  it.  The  clause  is  in  terms 
as  follows.  (The  learned  Judge  recited  it.)  In  the  ordinary  sense  of  the 
term  there  is  no  doubt  that  this  clause  has  long  become  obsolete.  Although 
found  in  a  stamp  act,  the  penal  part  of  it  appears  to  have  been  introduced, 
not  for  the  protection  of  the  revenue,  but  to  aid  plaintiffs  in  enforcing  the  ap- 
pearance of  defendants,  at  a  time  when  the  provisions  of  the  law  were  very 
deficient  in  that  respect.  It  seems,  accordingly,  to  have  been  acted  upon  till 
the  passing  of  the  12  Geo,  1,  c.  29,  which  empowered  the  plaintiff,  as  is  well 
known,  upon  affidavit  of  personal  service,  to  enter  the  appearance  for  the 

(a)  3  Dowl.  p.  C.  7.  (c)  6  Price,  131. 

(b)  3  Dowl.  P.  C.  157. 
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BaU  Cmri,     deteiid«iit  From  that  period,  or  almost  immediately  after  it,  it  w»  not  shewn 
^^''^i'        that  any  recourse  had  heen  had  to  it ;  the  proTisions  of  the  bst^named  sta* 
"^^       tote  iqipear  to  hare  heen  considered  as  a  sahstitute ;  and«  when  die  addi- 
NoAsiSi       tional  powers  are  rememhered  with  which  plaintiflb  are  now  annedv  mider 
the  Uoiformity  of  Process  Act,  it  would  certainly  seem  Tery  anneeessaiy  to 
keep  aliTe  such  an  enactment  as  the  one  in  question.    No  statute,  however, 
repealmg  it  m  terms,  has  heen  mentioned  in  the  learned  and  lahoriooa  aign- 
ment  which  was  addressed  to  the  Court  on  shewing  cause  against  the  mle;  re- 
liance was  placed  only  on  the  implications  of  a  repeal,  which  miglit  be  derived 
limn  the  12  Geo.  1,  c  29,  and  2  &  3  Witt.  4,  c.  39.    Upon  eonaidemtion,  I 
cumot  say  that  this  mode  of  reasoning  has  satisfied  roe ;  this  penal  danae 
may  well  stand  with  the  provisions  of  the  later  statutes,  and  when  dmt  is  the 
case,  I  apprehend  that  it  is  contrary  to  the  rules  of  legal  constmetion,  tohold« 
that  a  later  works,  hy  implication,  the  repeal  of  a  more  ancient  statnte. 

But  I  think  the  rule  may  be  discharged  upon  a  safer  ground.  The  pe- 
nalty attaches  upon  the  neglect  to  enter  the  appearance  within  a  certain  time 
after  the  retun^day  of  the  process ;  the  appearance,  howcTer,  to  be  so  en- 
tered, is  one  that  has  been  written  upon  stamped  TcUum,  parchment,  or 
paper ;  and  so  long  as  the  same  or  any  additional  duty  remained  imposed  on 
common  appearances,  it  might  be  contended  that  there  was  a  sulgect-matier 
on  which  the  clause  might  operate.  By  the  repeal  of  stamp  duties  on  kgsl 
proceedings,  and  on  appearances  among  others,  specified  by  5  Geo.  4,  c  41, 
mentioned  in  the  argument,  it  has  been  impossible  for  the  defendant  to  com- 
ply in  terms  with  this  enactment,  and  the  plaintiff  has  no  right  in  the  enlbree- 
ment  of  a  penal  clause,  to  insist  on  a  compliance  with  it  cjf  prvt.  In  thk 
way,  for  want  of  a  subject-matter  to  operate  on,  I  am  of  opinioo  that  the 
clause  may  be  considered  as  repealed,  anid,  consequently,  that  this  rule  must 
be  discharged. 

And,  as  this  has  been  an  experiment  to  revive  the  operation  of  a  statute 
always  somewhat  severe,  and  unnecessary  at  present  to  advance  the  ends  of 
justice,  whatever  might  be  the  propriety  of  it  when  enacted,  and  which  for 
more  than,  a  century  has  been  by  common  consent  abandoned,  the  plaintiff 
must  be  content  to  pay  for  it,  on  failure,  by  having  his  rule  discharged  with 
costs. 

Rule  discharged,  with  costs. 

Ex  parte  Sharpe. 

Where  a  client    T^HIS  was  a  rule  calling  on  an  attorney  to  shew  cause  why  he  should  not 
had  a ciain  on  bis  pg^y  ^yg^  ^  g^^  ^f  2\L.  which  he  had  received  as  attorney  in  a  cause 

attorney  for  a  Mini       ,         .       ,  ,.  oi  i    •      •«»         j     rr       .         i    /.      ^ 

of  BMitej received  whercm  the  applicant  o^ar/re  was  plaintiff  and  Hawker  defendant.  It  ap- 
—«!«.* UiatthT'  peered  on  the  affidavits,  that  the  money  was  received  by  the  attorney  in  the 
ciirat*t  remedy  by  year  1828,  and  that  he  did  not  then  pay  it  over,  as  Sharpe  was  in  prison,  and 
J2iby^e*8tiwte  ^^^  petitioned  for  his  discharge  under  the  Insolvent  Act.  A  long  period 
of  Uniiution»,wai  elapsed  which  was  not  accounted  for  on  the  affidavits,  but  it  was  stated,  that 
^ire^X"cuurt  »«  the  year  1835  a  letter  was  written  to  the  attorney  asking  for  the  money, 
exrrriting  Its  ^s  Shfirpe  wss  out  of  custody,  and  his  petition  for  his  discharge  under 
summary  nn        ^^^  Insolvent  Act  had  been  dismissed.     On  the  affidavits  in  opposition  to 

this  rule  the  attorney  stated,  that  he  believed  a  balance  was  due  to  him  for 
business  done,  and  that  if  an  action  was  brought  for  it  he  intended  to  plead 


Ex  parte 
Sharps. 
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a  set-off,  and  the  Statute  of  Limitations.     It  did  not  appear  that  he  had  ever      BailCouru 
made  out  any  account  for  the  business  done. 

Whitmore  shewed  cause. — This  rule  cannot  be  made  absolute,  as  the  lapse 
of  time  alone  is  sufficient  to  shew  that  the  attorney  is  not  entitled  to  ask  for 
the  exercise  of  the  summary  jurisdiction  of  the  Court.  If  an  action  were 
brought  for  this  money,  there  would  be  a  clear  defence  under  the  Statute  of 
Limitations,  and  there  would  be  the  same  injustice  done  by  the  Court  making 
such  a  rule  as  the  present  absolute,  as  it  was  the  intention  of  the  legislature 
to  remedy  in  passing  that  statute.  Mr.  Justice  LiUkdak^  in  the  case  of 
Ex  parte  Yeatman{a),  discharged  a  rule  similar  to  the  present,  on  the  princi- 
ple that  the  time  within  which  an  action  must  be  commenced  had  elapsed. 
In  that  ease  certainly  a  much  longer  time  had  elapsed,  but  still  that  was  the 
main  ground  of  his  decision,  as  appears  from  both  the  reports  of  the  case. 
The  rule  laid  down  in  that  case  is  a  good  and  convenient  rule  for  the  Court 
to  act  upon.  If  the  Court  should  be  of  opinion  that  this  application  is  not 
barred  by  the  lapse  of  time,  it  is  a  case  which  must  be  referred  to  the  Master. 

Humfrey,  contra. — There  is  no  objection  to  this  matter  being  referred  to 
the  Master,  if  the  Court  will  direct  him  not  to  consider  the  Statute  of  Li- 
mitations as  a  bar  to  the  investigation  of  the  claim.  The  case  of  In  re 
Greaves  (6),  which  was  a  decision  of  the  full  Court  of  King's  fiench,  de- 
cided that  the  Court  would  summarily  give  relief  to  a  party  in  a  case 
where  he  had  no  remedy  whatever  at  law,  the  agreement  which  it  was 
sought  to  enforce  being  void  by  the  Statute  of  Frauds.  So  here,  although 
this  claim  is  barred  by  the  Statute  of  Limitations,  yet  the  Court  will  en- 
force it.  The  authority  of  that  case  was  recognised  in  the  case  of  Evans  v. 
Duncombe{c)t  and  again  In  re  Paterson{d)  \  and  those  cases  are  express 
authorities  to  shew  that  the  Court  will  interfere,  although  the  subject  is  a 
matter  which  cannot  be  enforced  by  action.  Against  those  authorities  the 
only  case  that  can  be  cited  is  that  of  Ex  parte  Yeatman,  which  was  the 
decision  of  a  single  judge.  That  case  moreover  is  distinguishable ;  there  the 
application  was  not  made  until  thirteen  years  had  elapsed,  during  which  time 
no  application  whatever  had  been  made  for  the  money.  LittledaUi  J.  more- 
over seemed  to  intimate  that  it  was  not  an  application  which  was  to  be  en- 
couraged, even  if  it  had  been  made  immediately  afler  the  transaction  took 
place.  He  also  expressly  distinguishes  the  case  from  both  the  classes  of 
cases  in  which  the  Court  will  exercise  the  summary  jurisdiction  of  the  Court. 
It  is  clear  that  his  judgment  did  not  proceed  mainly  on  the  ground  of  the 
lapse  of  time,  but,  that  that  was  only  one  of  the  circumstances  which  led  to 
his  decision.  If  that  case  is  to  be  considered  as  laying  down  the  rule  that 
the  lapse  of  six  years  is  a  bar  to  applications  like  the  present^  then  the  case 
of  In  re  Greaves  is  overruled,  for  there  the  transaction  was  absolutely 
void  by  statute  and  yet  the  Court  granted  the  rule,  while  in  Ex  parte  Yeat- 
man  it  was  merely  that  the  claim  was  barred  by  statute.  The  other  cases 
would  also  be  equally  overruled. 

(a)  1  Har.  &  Wol.  510  j  4  Dowl.  P.C.  (e)  1  Cromp.  Sc  Jcrv.  372 ;  1  Tyr.  283. 

304.  {d)  1  Dowl.  P.C.  468. 

(6)  1  Cromp.  &  Jerr.  374  n. 
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MIGMirf. 


El  parte 
8babpb« 


CoLBMDOE,  J. — ^I  think  that  my  brother  LUiledak  did  not  inCeiid  to  dit- 
cbarge  the  rule  in  the  case  of  Ex  parie  Yeatman  merely  oo  the  giOMrf 
that  the  time  allowed  by  the  Statute  of  Limitations  had  long  UDoe  elapaed, 
bat  that  he  took  that  as  one  guide  for  exercising  his  discretion  in  wing  the 
iummary  jurisdiction  of  the  Court.  That  is  the  trne  view  of  that  caae.  So 
here  alto,  it  is  not  sufficient  to  say  merely  that  this  daim  is  barred  by  die 
Statute  of  Limitations.  The  question  therefore  is,  whether  the  lapse  of 
time  u  such  diat  I  am  not  called  on  to  exercise  the  aununary  jnriadiction  of 
the  Court.  I  could  have  wished  that  on  the  one  side  it  had  been  ahewn  by 
the  affidavits  more  cleariy  why  the  party  was  not  called  on  earlier  to  pi^ 
over  this  money,  and  on  ^  other  side,  why  in  consequence  of  Ant  delay  jos* 
tice  cannot  be  now  done  between  the  parties.  The  ground  on  ^diidi  this 
motion  is  made  is,  that  the  attorney  has  received  a  sum  of  money  ftoin  a 
peraon  whom  his  client  intrusted  him  to  ane,  and  that  bis  dnty  wh^  be  bad 
received  that  sum  from  the  party  was  to  tax  his  costs  and  pay  over  the 
balance  to  hb  dient.  Tliat  is  a  very  diflerent  case  from  tbe  case  of  EtfvU 
Teahman.  Here,  the  attorney  received  the  money  sought  to  be  reoovered 
in  the  action,  and  having  received  the  money  it  was  his  business  to  tax  his 
costs  and  make  out  his  account.  He  has  not,  however,  made  out  any  aocoont, 
nor  given  any  reason  why  he  has  not  done  so.  It  seems  therefore  to  me, 
that  the  applicant  is  not  barred  by  the  lapse  of  time,  and  that  justice  will  best 
be  done  by  referring  the  matter  generally  to  the  Master.  I  say  generally, 
without  any  direction  as  to  the  Statute  of  Limitations,  as  I  do  not  dunk  that 
Ae  Master  will  consider  himself  bound  by  the  Statute  of  Limitations  from 
investigating  the  whole  of  the  matter. 

Rule  referred  acoordingly. 


Ad  attornvy 
was  enplojed  to 
prepare  some 
mortgaga  dreds, 
aih(  afterwards 
received  the  mo- 
sey raised  by 
the  mortgage : — 
HtU,  Uiat  he 
might  be  called 
ou  tommarily  to 
accoost  for  the 
mosey. 


Ex  parte  Cuipwell. 

rPHIS  was  a  rule  calling  on  an  attorney  to  shew  cause  why  he  should  not 
deliver  his  bill  of  costs  to  the  applicant,  and  pay  over  a  balance  of  mo- 
ney which  he  held,  and  deliver  up  all  deeds  and  papers.  It  appeared  on  the 
affidavits,  that  he  had  been  employed  by  the  applicant  to  prepare  the  deeds 
for  raising  two  sums  of  dOO/.  and  1500/.  on  mortgage;  that  he  did  prepare 
the  deeds,  and  received  the  two  sums  of  money ;  that  he  had  then  paid  vari- 
ous suras  at  the  request  of  the  applicant,  leaving  above  200/.  in  his  hands  ; 
and  that  he  had  refused  to  pay  over  this  balance,  or  deliver  his  bill  of 
costs. 


Cresswell  shewed  cause. — It  does  not  appear  that  the  attorney  received  this 
money  in  his  character  of  attorney  ;  there  was  no  suit  pending  in  which  he 
received  it,  and  it  is  not  therefore  a  case  in  which  the  Court  will  exercise  its 
summary  jurisdiction.  In  the  case  of  Ex  parte  Aitkin  (6)  the  Court-  carried 
its  jurisdiction  to  its  utmost  length,  and  indeed  it  has  been  questioned  since 
whether  the  Court  did  not  in  that  case  exceed  its  authority.  In  re  Mur^ 
ray  (c)  may  be  distinguished  from  the  present,  for  there  the  application  was 


(6)  4  Barn.  &  Aid.  47. 


(c)  IRuBs.  51D. 
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principally  to  deliver  up  deeds  and  papers^  but  in  this  case  it  does  not  appear      Bail  Court, 
that  there  are  any  deeds,  the  application  being  in  fact  merely  to  render  an        v^v^/ 
account  of  monies  received  and  paid.     It  is  similar  to  the  case  of  Ex  parte       Ex  parte 
Schwalbauker  (a\  vfhere  such  an  application  was  refused.     In  re  Bonner  (b)        R'pwkll. 
is  a  case  to  the  same  effect.    These  cases  were  decided  on  the  ground  that 
they  were  the  ordinary  cases  of  debtor  and  creditor,  and  that  the  attomies 
had  not  acted  as  officers  of  the  Court,  and  could  not  therefore  be  called  on 
to  account  by  means  of  a  summary  application. 

Hoggini  contrk. — The  judgment  of  Abbot  i,  C.  J.  in  Ex  parte  Aitkin  is  strongly 
in  favour  of  this  rule.  He  there  says,  that  where  the  employment  of  an  at- 
torney is  so  connected  with  his  professional  character  as  to  afford  a  presump- 
tion that  his  character  formed  the  ground  of  his  employment,  there  the  Court 
will  exercise  their  jurisdiction.  He  afterwards  says,  "  Inasmuch  as  a  con- 
veyance requires  knowledge  of  law,  the  trust  is  reposed  by  the  client  in  the 
party,  in  respect  of  his  being  an  attorney."  That  is  the  present  case  ;  the 
attorney  was  employed  in  his  character  of  attorney  to  prepare  a  conveyance 
by  way  of  mortgage,  and  aflerwards  received  the  money  in  consequence 
of  such  employment.  The  judgment  of  the  Court  in  Ex  parte  Schwalbauker 
is  also  in  favour  of  this  rule,  although  the  application  in  that  case  was  re- 
fused.    De  Wolfe  v. (c)  and  In  re  Murray^  are  also  direct  authorities 

for  making  this  rule  absolute. 

Coleridge,  J. — I  think  that  this  rule  must  be  made  absolute.  I  never 
heard  but  that  the  case  of  Ex  parte  Aitkin  was  considered  good  law.  It  cer- 
tainly is  an  authority  which  has  been  acted  on  in  many  cases  since ;  and  though 
it  has  not  been  considered  right  to  carry  the  jurisdiction  of  the  Court  further, 
I  see  no  reason  on  principle  why  that  case  should  not  be  considered  good 
law.  If  a  person  is  employed  in  his  character  of  attorney,  he  is  amena- 
ble as  such  as  an  officer  of  this  Court.  In  this  case  the  party  has  received 
the  money  because  he  was  an  attorney  ;  in  the  first  instance  he  was  employed 
to  prepare  some  mortgage  deeds  ;  in  the  ordinary  meaning  of  those  words 
that  must  have  been  an  employment  as  an  attorney,  and  I  cannot  doubt  but 
that  he  also  received  the  money  as  an  attorney  in  consequence  of  having 
prepared  those  deeds. 

Rule  absolute. 

(a)  1  Dowl.  P.C.  182.        (6)  4  B.  &  Adol.  811  j  1  Nev.  &  Man.  655.        (c)  2  Chit.  68. 

Lewis  v.  Grimstone. 
The  Same  v.  Wheatley, 

nPHESE  were  two  seperate  actions  against  two  bail  on  the  recognisance  of    SerriMofr 

bail.     The  ca.  sa.  issued  against  the  original  defendant  returnable  on  the  ^rttofiummoM 
22d  of  May.     It  was  returned  on  that  day  non  est  inventus.    Aflerwards,  on  tice  of  the  render 
the  same  day,  the  plaintiff*  sued  out  these  two  writs  of  summons  against  the  o^^'^P^n^P*"^ 

I     'IT  1-1  ii/»i  ii'ft  irregular,  Bud  wUI 

bail,     l^ater  m  the  day  the  defendant  rendered  m  discharge  of  his  bail,  and  b«  set  Mide. 
notice  of  the  render  was  given  the  same  evening  to  the  plaintiff*,  who  was  an 
attorney  suing  in  person.     The  following  morning  the  two  writs  of  summons 
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Bail  Cauru 


Lbwm 

V. 
GSIIUTOKS. 

The  Same 

V, 

Wbeatlit. 


against  the  bail  were  served.  Two  rules  having  been  obtained  oo  the  S6di 
of  May,  calling  on  the  plaintiff  to  shew  cause  why  the  service  of  the  writs 
should  not  be  set  aside,  or  why,  on  payment  of  the  costs  incurred,  exdasive 
of  the  costs  subsequent  to  the  writ  of  summons,  the  proceedings  should  not 
be  stayed. 

Hoggins  shewed  cause. — ^The  rule  on  which  proceedings  are  now  stayed 
against  bail  is  the  rule  of  T.T.  3  fVUl.  4  (a).— [Co/mtf^e,  J.— That  rule 
does  not  apply  to  this  case,  which  is  a  question  as  to  an  earlier  period  of  the 
proceedings.} — It  appears  from  the  case  of  Byrne  v.  Jguilar(fi)f  that  the 
practice  of  this  Court  is  to  stay  the  proceedings  against  the  bail  on  psyment 
of  costs.  Abbott  V.  Rawley  (c)  also  shews  that  to  be  the  practice  of  the 
Court  of  C.  P.  At  any  rate  the  plaintiff  is  entitled  to  have  his  costs  in- 
curred up  to  the  time  of  the  notice  of  the  render. 

/.  W.  Smithf  contr^. — The  service  of  the  writs  of  summons  after  the  no- 
tice of  the  render  was  irregular,  Byrne  v.  Aguilar ;  the  Court  therefore 
will  set  aside  this  service.  In  Smith  v.  Lewis  (d)  that  decision  is  con- 
firmed, and  from  that  case  it  appears  that  the  bail  are  entitled  to  have  the 
proceedings  stayed  without  the  payment  of  costs.  In  CresweU  v.  Hem(e)  the 
Court  decided  that  the  bail  was  not  liable  to  the  costs  up  to  the  time  of  the 
notice  of  render.  It  is  submitted,  therefore,  that  the  plaintiff  is  not  even 
entitled  to  the  costs  up  to  the  time  of  the  notice  of  render,  and  that  at  all 
events  the  Court  will  not  compel  the  defendants  to  pay  the  costs  of  the  irre- 
gular proceedings  since. 

Coleridge,  J. — It  appears  to  me  that  there  is  some  difficulty  in  saying 
that  the  plaintiff  is  entitled  to  the  costs  of  the  writs  of  summons,  as  on  the 
one  side  there  are  the  cases  of  Byrne  v.  Aguilar,  and  Abbott  v.  Rawiey, 
and  on  the  other  side  the  cases  of  Creswel  v.  Hern  and  Smith  v.  Lewis, 
But  the  cases  all  shew  that  the  service  was  irregular  after  the  notice  of  the 
render^  and  therefore  the  first  part  of  these  rules  must  be  made  absolute. 

Rules  absolute  as  to  the  first  part. 


(a)  2  Dowl.  P.C.  397. 

(6)  3  Kast,  306. 

(c)  3  Bos.  Ac  Pul.  13. 


(d  16  East,  168. 

(«)  1  M.  &  Selw.  742. 


A  creditor  of  an 
insolvent  rlergj- 
miD  caunot  have 
a  rule  calling  on 
a  bishop  to  render 
an  account  of 
monies  received 
under  a  sequestra- 
tion obtained 
under  the  In. 
solveut  Act. 


Ex  parte  Moffatt  and  Dewe. 

T^HIS  was  a  rule  calling  on  tlie  Bishop  of  Rochester  to  shew  cause  why  he 
should  not  render  an  account  of  the  monies  he  had  received  under  a 
sequestration  of  the  perpetual  curacy  of  Strood,  in  Kent.  The  perpetual 
curate  of  that  place  had  taken  the  benefit  of  the  Insolvent  Debtors*  Act, 
7  Geo,  4,  c.  57,  and  his  assignees  had  applied  to  the  Bishop  o^ Rochester  un- 
der the  28th  section  for  a  sequestration,  which  had  been  granted  in  the  usual 
form.  The  sequestrator  not  having  rendered  a  sufficient  account  of  his 
receipts,  the  applicants,  who  were  two  creditors  of  the  insolvent,  but  not  his 
assignees,  applied  to  the  Insolvent  Court  for  an  order  on  the  bishop  to  render 
an  account.     The  Insolvent  Court  refused  the  order,  saying  that  they  had 
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no  authority  over  him.     In  consequence  of  the  refusal  the  present  applica- 
tion was  made. 

Henderson  in  shewing  cause  was  stopped  by  the  Courts  who  asked  what 
title  a  creditor  had  to  make  the  application. 

/.  Espinasse,  contra. — The  present  applicants  are  admitted  to  be  creditors 
of  the  insolvent  on  his  schedule,  and  the  Insolvent  Court  refused  this  appli- 
cation on  the  ground  that  they  had  no  power  over  the  bishop.  The  assignees 
are  hostile  to  these  applicants,  who  are  the  parties  really  interested  ;  and  it 
is  submitted  that  under  the  28th  section,  which  directs  that  a  sequestration 
shall  issue,  **as  the  same  might  have  been  issued  upon  a  writ  of  levari  facias 
founded  upon  any  judgment  against  such  prisoner,"  these  creditors  have 
sufficient  title  to  induce  the  Court  to  grant  this  rule. 

Coleridge,  J. — These  creditors  have  no  title  to  make  this  application 
against  the  bishop.  This  may  be  a  case  in  which  such  a  rule  would  be 
granted  to  the  assignees  of  the  insolvent,  but  if  the  present  rule  were  made 
absolute  the  assignees  might  come  to-morrow,  when  it  would  be  equally  ne- 
cessary to  grant  them  a  similar  rule.  The  creditors  are  strangers  to  the  bishop, 
who  can  only  be  called  on  to  account  to  the  assignees  who  set  him  in  mo- 
tion. The  rule  must  be  discharged,  and  with  costs,  as  it  is  moved  against  a 
public  officer. 

Rule  discharged  with  costs. 


Bail  Court. 


Ex  parte 

MOFFATT 

and 
Dews. 


Doe  d.  The  Marquis  of  Westminster  t;,  Suffield. 

T^HIS  ejectment  was  brought  to  recover  premises  for  a  forfeiture  by  non- 
payment of  rent.  After  entering  into  the  consent  rule,  the  defendant 
petitioned  for  his  discharge  under  the  Insolvent  Act,  and  inserted  the  Mar- 
quis of  fVest minster* s  name  in  his  schedule  for  the  amount  of  his  rent.  The 
defendant  was  discharged,  and  afterwards  at  the  trial  did  not  appear  to  con- 
fess lease,  entry,  and  ouster,  whereupon  the  plaintiff  was  nonsuited.  On  a 
rule  to  shew  cause  why  the  lessor  of  the  plaintiff  should  not  be  at  liberty  to 
sue  out  execution,  as  the  defendant  did  not  appear  at  the  trial  according  to 
the  consent  rule, 

Humfrey  shewed  cause. — The  defendant  being  at  the  time  of  the  trial  de- 
nuded of  all  interest  in  the  premises,  he  could  not  have  appeared,  as  it  was 
his  assignee  alone  who  had  any  interest. — [Coleridge,  J. — Who  is  now  shew- 
ing cause  against  this  rule  ?]  -  The  person  interested  is  a  mortgagee  of  the 

Coleridge,  J. — He  can  have  no  interest  against  the  Marquis  of 
-The  marquis  ought  to  come  in  and  take  his  dividend  with 


It  is  DO  reason 
why  Uic  leftsor  of 
Che  plttiatjfr 
should  not  have 
execution  in 
ejectment  for  not 
coufessing  lease, 
entry,  and  ouster, 
that  Uie  defend- 
ant  had  taken  the 
beneBt  of  the 
Insolvent  Act, 
and  did  not  there- 
fore appear,  hav- 
ing  no  interest. 


defendant. — 
Westminster, 
the  other  creditors. 


Cooper,  contra,  was  stopped  by  the  Court. 

Coleridge,  J. — I  do  not  see  how  the  assignee  of  the  defendant  or  his 
mortgagee  can  have  any  defence,  but  if  they  have,  they  should  have  appeared 
and  defended  the  action.    The  rule  must  be  made  absolute. 

Rule  absolute. 


liljr  to  repaj  It. 
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Bail  Court, 

^'^'^^  Burt  v.  Bryant. 

of  the  Fleet  re-  ^HE  defendant  had  been  for  some  time  a  prisoner  in  the  King's  Bench 
ftxin  to  obey  a  prison,  and  about  the  end  of  last  year  judgment  was  sicrned  against  him 

likbras  corpus  lo  '  .  ^  J       o  o  — o 

remove  a  defend-  in  this  action  in  the  Court  of  Exchequer,  and  he  was  brought  up  by  the 
Hoi  into  the  plaintiff  on  habeas  corpus  in  that  Court,  and  was  charged  in  execution  and 

prison,  on  the  committed  to  the  Fleet  prison.  The  defendant  then  procured  a  habeas  cor- 
commitmeutireeis  P"®  ^®  rcmovc  himsclf  baclc  into  the  King's  Bench  prison,  but  previous  to 
unpaid,  but  which  his  being  removcd  the  warden  of  the  Fleet  demanded  the  commitment  fee, 

tends  Uie*Iir»»n^ff  ^"®  ^^  ^^™  ^"  ^^®  defendant  being  charged  in  execution  by  the  Court  of 
ought  to  pay,  Uie  Exchequcr,  and  which  the  plaintiff  had  not  paid.  The  defendant  paid  the 
obtain  a  ruie^  ^^^  ^^^  ^^^  removed.  The  plaintiff  was  an  attorney  of  this  Court,  but  not  of 
calling  on  the  t},e  Exchcqucr.  A  rulc  having  been  obtained,  calling  on  the  plaintiff  and  his 
the  habeas  corpus,  attorney  to  shew  cause  why  they  should  not  return  the  commitment  fee,  paid 
and  may  not         [,«  (j^^  defendant  to  the  warden  of  the  Fleet, 

pay  the  f«-e,  and         '' 
then  call  on  tlie 

nu"o^^""r  ^'  ^'  •^^"^^  shewed  cause. — This  is  an  application  to  the  summary  juris- 
diction of  the  Court,  as  the  plaintiff  in  the  cause  in  the  Exchequer  and  his 
attorney  are  both  attornies  of  this  Court.  This  rule  is  moved  for,  on  the 
ground  that  it  was  the  duty  of  the  plaintiff  to  pay  the  fee  to  the  warden  on 
charging  the  defendant  in  execution,  but  that  is  not  the  case,  as  it  was  the 
duty  of  the  defendant  himself  to  pay  it.  Even  supposing  it  was  the  plaintiff 
who  ought  to  have  paid  it,  the  defendant  has  paid  it  in  his  own  wrong,  as 
he  need  not  have  paid  it  to  the  warden,  and  if  the  warden  refused  to  obey 
the  order  of  the  Court  the  defendant  should  have  applied  to  the  Court. 
The  present  rule  is  quite  unprecedented. 

Humfrcy^  contra. — The  invariable  practice  is,  that  the  commitment  fee 
should  be  paid  by  the  party  charging  the  defendant  in  execution. — [Cole^ 
ridge,  J. — If  it  was  the  duty  of  the  plaintiff  to  pay  the  fee,  what  right  had  the 
warden  to  detain  the  defenrlant,  and  therefore  why  did  he  pay  it?] — If  he 
had  not  paid  it,  he  would  still  have  remained  in  the  custody  of  the  warden. 
It  is  far  preferable  that  he  should  be  allowed  to  pay  it  and  then  apply  in  this 
way  to  the  Court,  than  that  he  should  have  to  contest  the  matter  with  the 
warden. 

Coleridge,  J. — I  think  that  this  rule  cannot  be  made  absolute.  It  cannot 
be  supported  without  the  assertion  that  it  is  the  plaintifl's  duty  to  pay  the 
fee.  If  that  be  so,  this  rule  may  lead  to  bad  consequences,  for  if  the  defen- 
dant was  compelled  to  pay  the  fee  to  the  warden,  he  should  have  called  on  the 
warden  to  obey  the  order  of  the  Court ;  this  the  Court  would  have  obliged 
him  lo  do,  and  would  not  have  allowed  the  excuse  for  not  obeying  the  order 
that  some  other  person  had  not  paid  a  fee  on  a  previous  occasion.  It  would 
have  been  hcitcr  therefore  not  to  have  paid  the  fee,  but  to  have  applied  for  a 
rule  calling  on  the  warden  to  obey  the  order  of  the  Court.  Parties  should 
be  compelled  to  proceed  in  a  straightforward  way.  The  rule  therefore 
muat  be  discharged,  but  not  with  costs. 

Rule  discharged. 
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Bail  Court, 

SouTER  V.  Hitchcock. 

^HIS  was  an  action  of  debt  on  a  bond  for  the  performance  of  the  covenants     in  debt  on  bond 
in  a  lease.     The  defendant  was  assignee  of  the  original  lessee.     The  vViiiint»*inaieMe, 
declaration  had  been  delivered,  in  which  no  breaches  were  assigned.     The  the  Conn  reruMd 
defendant's  attorney  had  obtained  the  order  of  a  judge  for  the  particulars  of  piaiuti?b«foU 
the  covenants,  for  the  breach  of  which  the  action  was  brought,  whereupon  p'«*  p»««ded,  to 

-     ,  ,  •        1  •  J        give « fmrticuUr 

a  copy  of  the  covenants  to  pay  rent  and  to  repair  the  premises  was  de-  oftbe>umsunfmid 

livered.     An  order  was  then  applied  for,   for  better  particulars,  setting  out  ?*'"'*P^'J**  ^^J^^* 

the  sums  which  were  unpaid  for  rent,  and  the  dates  when  they  were  due,  rep«ir»  for  whirh 

and  for  a  specification  of  the  breaches  of  the  covenant  to  repair.     This  order  [U!„'^^'*  ''** 
was  refused  by  fVilliams,  J.  at  chambers,  whereupon  a  rule  nisi  for  such  fur- 
ther particulars  was  obtained. 

R.  V,  Richards  shewed  cause. — This  application  is  quite  unneces- 
sary, as  the  defendant  may  plead  performance  generally.  The  plaintiff  will 
assign  breaches  in  his  replication,  after  which  this  application,  if  at  all,  should 
be  made.  It  is,  moreover,  impossible  for  the  plaintiff  to  give  particulars  of 
the  repairs  that  have  not  been  done  according  to  the  covenant,  as  it  is  not 
the  plaintiff  who  is  in  possession,  but  the  defendant  himself^  who  must, 
therefore,  be  better  acquainted  with  the  state  of  the  premises. 

Hoggins,  contra. — The  plaintiff  may  have  a  right  to  enter  on  the  pre- 
mises, under  a  covenant  in  the  lease,  for  the  purpose  of  ascertaining  the 
state  of  the  premises  ;  and  it  ought  to  be  shewn,  on  the  other  side,  that  he 
has  not  such  a  right.  The  plaintiff  must  know  for  what  he  has  brought  his 
action.  Unless  this  application  is  granted,  the  defendant  will  not  know  what 
to  plead. — [Coleridge,  J. — The  defendant  may  plead  performance  generally, 
the  plaintiff  will  then  assign  breaches  in  his  replication,  after  which  it  will  be 
time  to  make  this  application.  If  the  defendant  does  not  plead  performance, 
what  can  he  plead  ?] — The  defendant  being  assignee  of  the  original  lessee, 
cannot  possibly  know  all  the  different  breaches  of  covenant  there  may  have 
been,  either  in  non-payment  of  rent,  or  in  non-repair  of  the  premises.  In 
the  case  of  Doe  d.  Birch  v.  Philips  (a),  which  was  an  action  of  ejectment  for 
the  forfeiture  of  a  lease,  although  a  particular  of  the  covenants,  on  the  breach 
of  which  the  plaintiff  intended  to  rely,  was  offered,  yet  the  Court  ordered 
the  plaintiff  to  give  a  particular  of  the  breaches,  thinking  the  application  in 
its  full  extent  highly  reasonable.  If  the  breaches  are  suggested  on  the 
record,  instead  of  being  assig^ned  in  the  replication,  the  defendant  will,  more- 
over, be  put  to  great  inconvenience  if  he  has  not  the  particular  he  now 
wants ;  for,  as  on  a  suggestion  the  dates  and  sums  of  money,  &c.  will  be 
stated  under  a  videlicet,  which  will  not  be  the  case  in  a  replication,  the 
plaintiff  will  not  be  bound  to  prove  them  exactly  as  stated^  so  that  the  de- 
fendant will  not  know  beforehand  what  he  has  to  defend. 

CoLERiDGi:,  J. — The  case  cited  has  no  bearing  on  the  present  question. 

(a)  6  Term  Rep.  597. 


I 
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No  distinction  can  be  clearer  than  that  of  ao  applicadcm  to  know  what  is  Ibe 
forfeiiurc  on  which  ■  laiuilord  baa  brought  an  ejectment,  and  tbe  caae  where 
a  landlord  sues  oQ  a  bond  for  the  breach  of  oorenanta  in  a  lease,  or  on  tbe 
lease  iUelT.  As  to  the  jHvaent  ap|dication  for  particulars  of  (be  breaches,  tbe 
pisintiff  does  not  a^Msr  to  know  more  than  the  defi»)dBnt  does.  But  then 
it  is  said,  that  this  applicatiaa  ought  to  be  granted  new,  at  the  plaintiff  may 
suggest  the  breaches,  iiMload  of  Majgnnig  them;  and  that  if  be  does  so,  tlw 
defendant  may  be  put  in  a  ritiiadon  of  difficulty.  I  cannot  see  that  to  be  the 
case,  as  the  defendant  my  then  go  before  a  judge  at  chambers,  who  will 
order  that  whatevor  ianght  should  be  done.  This  rule  must,  tbetefine,  be 
discharged, 

Rule  disdiarged. 


The  King  v.  The  Directors  of  the  Poor  of  the  Parish  of 
St.  Pancbas. 

Ill''  i"^'  "I'l*  T^  ''"'  ^^"^'y  P"^  of  May,  a  basket  was  left  by  a  woman  with  the  porter  of 
powf  c,  •luf  u.u  -'-  the  Foundling  Hospital,  with  directions  that  it  should  be  takoi  to  Ibe  secre- 
lA^t^i^a'anirr  '"'^  '^^  '^^  tiospitil.  On  being  opened  it  was  found  to  ccMitain  a  living  in- 
mi<'rtD'bi«ivrii  fani.  The  woman  who  left  it  was  not  known,  and  oould  not  be  ibond.  Tbe 
In  ■pun'!!' i"'""'  secretary  to  the  hos|HtM  bad  since  taken  care  of  tbe  child,  and.  on  ^qdieatioo 
brinfunhgooD  to  the  psvisii  autlioritjes  of  St.  Pancras,  in  which  parish  the  FomidUi^  Hos- 
ZmTrran."  ""^  pi^al  ^^^a  situated,  they  had  refused  to  take  the  charge  of  tbe  diild.  An 
t.  a.tr:  fhe-  onJer  was  then  obtained  from  a  justice,  luder  the  £4ih  secti<m  of  tbe  Poor 
u"n^^tZa.  Law  Amendment  Act,  4  &  £  WUI.  4,  c.  76,  ordering  the  orerseera  of  the 
an  iaiiiDt  h.s  .ur  pariah  to  relieve  the  child  as  in  a  case  of  necessity.  This  order  the  orer- 
piriib  for  hi>  seers  had  refused  to  obey,  as  the  pariah  of  St.  Pancras  was  governed  by  a 
"sT'iBiBrh  ■  private  aC.  59  <5«-  Si  c-  xxxix,  by  which  the  management  of  the  poor  was 
cu»,  honRT.       vested  in  a  body  of  forty  directors,  to  the  exclusion  of  the  overseers  of  the 

the  Court  Iftiacd  ■  „      '  i_  /   \ 
dlitrlf  srdciliif 

riiiau»«ii<r  Bodldn  applied,  on  the  3rd  of  June,  on  the  part  of  the  secretary  to  the 
ud  pn»id*  ror  Fuundling  Hospital,  for  a  mandamus  to  the  ilirectors  of  the  poor  of  the 
parish  of  St.  Pancras,  commanding  tliem  to  receive  and  provide  for  the 
child.— The  order  of  the  justice,  already  made  on  the  overieert,  cannot  be 
supported,  as  the  management  of  the  poor  is  taken  from  the  overseers  by  the 
local  act.  There  is  also  a  difficulty,  inasmuch  as  the  parish  contend  that  they 
are  not  bound  to  provide  for  the  child  at  all,  the  power  of  a  justice  in  ordering 
relief,  in  cases  of  necessity,  being  now  confined  by  the  i  &  5  IVtU.  4,  c.  76, 
sect.  54,  to  persons  not  tellUd,  nor  taually  residing  in  the  paritk.  In  this  case, 
of  course,  it  ia  unknown  whether  this  child  may  not  be  settled,  or  usually  re- 
sident in  the  parish  of  St.  Pancras,  and,  therefore,  the  order  of  a  justice 
may  be  invalid.  There  being  no  other  remedy  open  to  tbe  party  apply- 
ing, it  is  submitted  that  the  Court  will  grant  a  mandamus. — \_CiArridge,  J, 
— Is  not  the  party  applying  a  mere  volunteer  ?  He  must  have  some  legal 
right  to  enforce  to  entitle  him  to  a  mandamus.]— It  is  submilted,  that  he  has 

<a)  Seelbeeaieof  The  Kixgi.  Tkt  Pour  Uw  CinnmiMionn-i,  aii«,79i  lod  1  Nsv.  U  Pet.371. 
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a  legal  right,  at  he  was  justified  in  taking  care  of  the  child^  and  not  suffering      Bail  Court, 

it  to  perish  in  the  street.  v^v^ 

The  Kino 

Coleridge,  J. — If  he  has  a  legal  right,  may  he  not  enforce  it  by  action  ?  The  Directors 

There  may  be  a  difficulty  both  ways;  namely,  that  he  has  no  right  to  en-  of  the  Poor  of 

force,  and  that  the  parish  are  not  boimd  to  provide  for  the  child.     I  shall  St.Vancras. 
take  time  to  consider  the  case. 

Cur.  adv.  vuli. 

Coleridge,  J.  afterwards  (Jan.  7th)  said, — I  think  that  this  case  is  too 
doubtful  to  refuse  the  application.  There  must  be  a  rule  absolute  for  a 
mandamus  to  issue  immediately  (a). 

Rule  absolute. 

(a)  See  The  King  v.  The  Churchwardent  of  EdUttton,  2  Har.  &  Wol.  429. 


Preston  v.  Whitehead. 

n    V.  RICHARDS  shewed  cause  against  a  rule,  calling  on  the  defendant     ifbymteta« 
to  shew  cause  why  the  plaintiff  should  not  be  allowed  to  amend  the  n^du » giveu  in 
particulars  of  demand  which  he  had  delivered.    By  mistake  in  the  particulars  demand^for  wm 
delivered,  credit  had  been  given  for  the  very  sums  for  which  the  action  was  ^'***=*»  ■*"•  **•»* 
brought;  but  it  was  submitted,  that  that  was  no  reason  why  the  plaintiff  wm  allow  the" 
should  be  allowed  to  amend  them.  piwmiff  to  amend 

them. 

Henderion^  contra,  contended,  that  the  mere  mistake  of  the  attorney  in  this 
respect,  ought  not  to  be  allowed  to  conclude  the  plaintiff. 

Coleridge,  J.  granted  the  application,  and  gave  the  defendant  H  days' 
time  to  plead. 

Rule  absolute. 


Collins  v.  Beaumont. 


T 


HIS  was  an  action  of  scire  facias,  to  revive  a  judgment.     The  defendant     *    •    r^    . 
had  obtamed  further  time  to  plead,  on  the  usual  terms  of  pleading  is-  revive  a  judgment, 
suably;  he  afterwards  demurred  specially  to  the  replication,  and,  amongst  Jhewnnaj'cause* 
other  causes  of  demurrer,  stated,  that  the  replication  was  not  properly  in-  aud  u  wiuun  the 
tituled.     It  appeared  that  it  was  intituled  of  the  day  of  the  month  and  year  n.  t* 4*w! T  ** 
when  it  was  pleaded,  according  to  the  Ist  rule  of  H.  T.  4  Will,  4(a).     The  the  pieadiogt  iu  it 
declaration  and  plea  were  intituled  in  the  same  way.     The  demurrer  itself  J^uiuiedMalni- 
was  in  the  form  given  by  the  same  rules  {hi),     A  rule  having  been  obtained  *"«  ^  **><»• 
to  shew  cause  why  the  plaintiff  should  not  be  allowed  to  sign  judgment,  as 
for  want  of  a  plea,  on  the  ground  that  the  demurrer  was  contrary  to  the 
terms  of  the  order  for  further  time  to  plead,  or  why  the  demurrer  should  not 
be  set  aside,  on  the  ground  of  its  being  frivolous : 

(a)  2  Dowl.  P.  C.  313.  (6)  2  Dowl.  P.  C.  319. 
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Bail  Court, 


COLUNt 
V. 

Bbavmont. 


Hwnfrey  shewed  caase. — ^The  case  of  Barker  t.  Gleadow(a),  in  an  answer 
to  the  first  part  of  this  rule.  As  to  the  second  part,  that  this  demurrer  is 
frivolous,  it  depends  on  whether  the  1st  rule  of  H.  T.  4  WUl.  4,  applies  to 
actions  of  scire  facias,  and  it  is  contended,  on  the  part  of  the  defendant,  that  it 
does  not,  and  that,  therefore,  the  replication,  as  well  as  previous  pleadings, 
ought  to  have  heen  intituled  according  to  the  old  practice. — He  then  con- 
tended that  two  other  grounds  of  demurrer,  which  were  stated,  were  not  fri- 
volous. 


Marnelj  contrd. — The  statute  of  3  &  4  JVUL  4,  c.  42,  s.  1,  under  which 
the  pleading  rules  of  H.  T.  4  Will,  4,  were  made,  refers  to  actions  a(  law  ge- 
nerally, and  this  scire  facias  is  merely  the  continuation  of  the  original  action 
at  law,  and,  therefore,  the  rule  as  to  the  intituling  of  pleadings  applies  as  in 
other  cases. — He  also  contended  that  the  other  grounds  of  demurrer  were 
also  frivolous. 


Coleridge,  J. — The  two  last  grounds  of  demurrer  are  clearly  frivolous. 
As  to  the  first,  it  turns  on  the  question  of  whether  a  scire  facias  is  to  be  con- 
sidered within  the  rule  of  H.  T.  4  WiU.  4,  as  to  the  intituling  pleadings 
with  the  day  of  the  month  and  year  when  they  are  pleaded.  I  think  that  it 
is,  and,  indeed,  it  has  been  so  treated  by  the  parties  throughout  the  cause. 
Actions  of  ejectment  (&),  and  real  actions  (c),  have  been  held  certainly  not  to 
be  within  the  rules  of  H.  T.  4  WUL  4  ;  and,  on  this  ground,  the  action  of 
ejectment  is  a  legal  fiction^  in  which  there  is  but  one  plea,  and,  therefore, 
to  hold  that  action  to  be  within  those  rules,  would  be  to  destroy  it  alto- 
gether. Real  actions  are  confined  to  the  Court  of  Common  Pleas  only,  and, 
therefore,  are  not  included  within  those  rules  which  apply  to  all  the  Courts. 
I  think,  also,  that  a  scire  facias  is  to  be  considered  as  a  proceeding  in  the 
original  action.  This  rule  must,  therefore,  be  made  absolute  without  costs, 
to  Kot  aside  the  ileniurrer,  the  defendant  having  leave  to  amend,  on  payment 
of  the  costs  of  amendment. 

Rule  accordingly. 


(a)  2  Ilur.  &  Wol.  113;  5  Dowl.  P.  C. 
134. 

(/>)  A.«fd.  hUansw  Uoc,  1  Adol.  &  KI.  11  ; 
Uot  d.  frv  V.  lit^,  3  M.  &  Scott,  370  ;  Dm 
d.  A$hman  v.  Roe,  1  liing.  N.  H.  253  ;  and 
Dv4  d.  GilUtt  V.  Hoe,  4   1  yr.  649 ;  1  Cr.  M. 


&  Ros.  19 ;  2  Dowl.  P.  C.  690. 

(c)  3/i7/^r  V.  Miller,  1  Hodges,  31  ;  3 
Dowl.  P.  C.  408  ;  1  Scott,  387  ;  and  Barnes 
V.  Jackson,  1  Hodges.  69 ;  3  Dowl.  P.  C- 
404  ;  1  Scott,  525. 


MillllUlllU4    lv> 

llii<  cuiiiiiii«'*i(»>t-i'« 
i(-«i%  to  ioiui>(-| 

tllCIII   III   ^H.y    |K>UI 
l.tlC«    tOI    tKIWU 

I.iikU  Ilk  llicii  ui' 


The  Kino  v.  The  CoMxMissioxers  of  His  Majesty's  Woods, 

Forests,  and  Land  Revenues. 

'^piUS  was  an  application  for  a  mandamus,  on  the  behalf  of  the  parish 
officers  of  Kichmoml.  It  appeared  that  the  rates  for  the  relief  of  the 
poor  of  that  parish,  wore  levied  under  a  local  act,  25  Geo.  3,  c.  4-1,  by  which 
power  was  ^iven  to  levy  rates  "  upon  all  and  every  person  and  persons  who 
do  and  shall  inhabit,  hold,  use,  occupy,  or  enjoy  any  land,  house,  shop, 
waterworks,  stables,  coach-houses,  wharf,   warehouses,  or   other    budding 
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within  the  said  parish,  or  on  any  other  person  and  persons  who  by  law  are      Bail  Court, 
chargeable  and  assessable  for  and  towards  the  relief  of  the  poor  of  the  said        v^v/^/ 
parish,  for  such  sum  or  sums  of  money  as  the  said  vestrymen,  or  any  thirteen  ®    ^^^ 

or  more  of  them,  shall  order  and  direct/'     In  the  parish  of  Richmond  are    The  Commis- 
some  lands  belonging  to  the  crown,  which,  by  the  statute  10  Geo.  4,  c.  50,  signers  of  His 
s.  8,  were  placed  under  the  management  of  the  Commissioners  for  the  time     WowJs  ^o- 
being  of  his  Majesty's  Woods,  Forests,  and  Land  Revenues.     These  lands       rests,  and 
had  been,  for  the  last  six  years,  in  the  possession  of  a  bailiff  to  the  Commis-  ^*°^  lUtenues. 
sioners,  who  took  in  cattle  to  graze  on  the  lands,  and  accounted  to  the  Com- 
missioners for  the  profits.     In  the  year  1834,  and  in  every  year  since,  a  rate 
had  been  duly  made  in  the  parish  of  Richmond,  under  the  local  act,  by  which 
the  Commissioners  were  rated  in  respect  of  the  crown  lands  in  their  manage- 
ment, but  which  rates  they  had  always  refused  to  pay.   It  appeared  that  there 
was  no  property  of  the  Commissioners  within  the  county  which  could  be  dis- 
trained for  the  rates. 

Sir  TV.  W.  Follett,   (with  whom  was  Montague  Chambers^)  applied  to  the 
Court  for  a  mandamus,  commanding  the  Commissioners  to  pay  the  rates. — 
There  being  no  property  within  the  county,  which  can  be  distrained  upon  for 
these  rates,  and  the  magistrate's  warrant  of  distress  being  of  no  authority  out 
of  the  county,  the  only  remedy  which  can  be  had  in  this  case  is  by  man- 
damus.    In  The  King  v.  The  Margate  Pier  Company  (a),  this  point  was  dis- 
cussed^ but  not  settled. — [Coleridge^  J. — Are  not  the  lands  in  the  possession 
of  the  crown,  and,  therefore,  not  liable  to  these  rates  ?     In  the  case  of  The 
Attorney  General  v.  Hill  (6),  it  was  lately  held  that  a  royal  dockyard  was  not 
liable  to  the  land-tax.] — That  case  was  decided  rather  on  the  particular  acts 
of  parliament,  than  on  the  general  right  of  the  crown  not  to  pay  rates  and 
taxes. — [Coleridge^  J. — I  must  be  satisfied  these  lands  are  not  in  the  occupa- 
tion of  the  crown.     It  seems  to  me  that  the  Commissioners  are  merely  public 
officers,  holding  the  crown  property,  and  that  they  have  no  beneficial  occu- 
pation.]— Under  the  local  act  it  is  unnecessary  that  there  should  be  any  be- 
neficial occupation.    Power  is  there  given  to  rate  persons  who  '*  hold"  any' 
land,  and  it  is  submitted,  that  these  Commissioners  hold  their  lands  within 
that  provision,  although  it  is  merely  for  the  purpose  of  handing  over  the 
profits  to  the  crown.     The  provisions  of  this  local  act  give  more  extensive 
powers  of  rating  than  are  given  by  the  act  of  the  43d  of  Elizabeth,  and 
under  those  provisions  the  Commissioners  are  liable. 

Coleridge,  J. — As  at  present  advised^  I  do  not  think  these  parties  are  en- 
titled to  this  mandamus. 

Rule  refused. 

(a)  3  D.  &  Aid.  220;  2  Chit.  256.  (6)  2  Meet.  &  WeU.  160. 
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Reynolds  v.  Askew. 

I.  AriMcbfiiiB  'T'HIS  was  a  rule  calling  on  ihe  dereiiilant  to  shew  cause  why  an  award 
pmaiui.  It  ™  slioiild  not  be  set  aside,  on  the  grounil  of  fraud  in  tlie  appoinlment  of 
lu  irbitntinu,  tlie  umpire,  and  of  partiality  in  liis  conduct.  It  appeared  by  the  uiBdavits,  (hat 
by' '.nitin  o/"  ^"  "<=''''"  ""  pending  between  the  parlies  in  this  Court,  and  that  they  went 
■gr>wriii.»d  down  to  trial  at  the  Summer  Asaizts,  1836,  but  instead  of  entering  the  cause 
wh'— Iwa''  *•''"  ''^''  '''^  parlies  agreed  lo  refer  the  matter  to  arbitration.  A  submiaiion 
ih>ian>i«iir>i  to  Brhiiratiun  was  accordingly  executed,  in  which  it  was  agreed  that  the 
nrrmu  *••  submission  might  be  made  a  rule  of  any  of  the  Courts.  An  award  was  made 
lud*  nndrr (he  on  the  J  1th  of  A ugusl  following.  It  did  not  appear  on  the  afKdarits  whe- 
W^c.  IS.  .nd  iher  notice  of  the  award  was  then  given,  but  it  did  appear  that  in  December 
««  ■  BU'wii  lo  ,|,g  plalntiH*  knew  the  award  was  made  and  puhhahed,  and  that  it  was  in 
irDuiiri  of  hiud  favour  of  llie  defendant.  Some  applications  were  then  made  by  the  plaintiff 
la  iht  ■ppoiui-  Cqj,  g  copy  of  the  award,  which  was  given  him  by  the  beginning  of  Jaiiuarj  ; 
piir.thouid  tw  the  exact  day  was  not  stated.  In  a  letter  sent  by  the  plaintiff  to  the  de- 
oHiiiin  iiioi»™  fendant  on  the  3d  of  January,  he  threatened  to  take  proceedings  to  set  aside 
•wari)  vu  midi  the  award.  No  motion  to  set  aside  the  award  was  made  in  Hilary  term. 
'"s  u*«  no  (I-  "^''^  submission  to  arbitration  was  made  a  Rule  of  Court  by  the  defendant  by 
cuK  lor  not  a  rule  dated  on  the  last  day  of  (hat  term.  It  was  stated,  that  in  February 
wilhrnVMUm™  the  plaintiJf  first  became  acquainted  with  the  facts,  which  shewed  that  there 
Um  tiid lubmu-  vvas  fraud  in  the  appointment  of  the  umpire  and  partiality  in  his  decision. 
bem  nidv  ■  Rui«  The  parties  aAerwards  went  before  a  judge  at  chambers,  who  stayed  all  pro- 
of Couu.  ceedinga  for  enforcing  the  award  until  the  fifth  day  of  Easter  term.  At  the 
tuiHwiutiiitf  beginning  of  that  term  this  rule  nisi  for  setting  aside  the  award  was  granted. 

FKnnnwbich  th«  Crowdtr  and  Barttoio  now  shewed  cause. — This  is  an  award  made  under 
h.'d'^oi'ren.Tu  ^^  provisions  of  the  statute  9  &  10  Will,  fi,  c,  15,  and  therefore  the  appli- 
tiid  i.i.o»Wsr  «r  cation  for  this  rule  was  made  too  late.  Dy  the  second  isection  of  that  statute 
■h'l'i^*."'''''  ■ ''  ^  provided,  that  such  an  application  as  (he  present  must  be  made  before 
4.  Apnioa  the  last  day  of  the  (erm  next  afYer  (he  award  is  made  and  published  to  the 
uidiu  >w>rd,  parties.  Now  taking  it  that  the  plaintiff  was  not  aware  of  this  award  until 
•bkbtonoc  udi  thg  beginning  of  January,  and  that  therefore  it  ia  not  to  be  considered  ai 
B&iD  ir.i,  made  and  published  until  that  time,  still  this  application  ought  to  have  been 
a'^'k^^L^'  '"■•J*  '1  Hilary  term.  It  is  no  answer  to  say  that  the  submission  was  not 
fottaiwuM  made  a  Rule  of  Court  until  (he  last  day  of  (hat  term,  as  tlie  plaintifT  himself 
(hi  "Jhi^uiht  •"'8'"  ""y  "^"y  ''^'^  made  i(  a  Rule  of  Court. 

aUaljlMi^io        ■^'■'^  ""*^  A/oorfy,  contra.— It  must  be  admitted  by  the  other  side  that  this 
J'M.  award  was  not  made  and  published  until  (he  beginning  of  January ;  Hilary 

term,  therefore,  is  the  term  next  after ;  but  it  was  impossible  for  the  plain- 
tiff then  to  make  applica(ion  to  this  Court,  as  the  defendant  had  not  made 
the  submission  a  rule  of  this  Court,  and  by  (he  submission  power  was 
given  to  make  i(  a  rule  of  either  of  the  Courts  at  Westminster.  The  defen- 
dant,  by  delaying  until  the  last  day  of  that  term,  intended  to  prevent,  if 
possible,  (he  plaintifi  from  making  this  application.  The  case  of  In  re  Ptr- 
rittg  and  Keymcr  (a),  is  a  case  precisely  similar  to  the  present.     That  cue  is 

(o)  3  Dowl.  P.  C.  9B. 
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an  authority  to  shew,  that  this  submission  not  having  been  made  a  Rule  of 
Court  until  so  late  that  it  was  impossible  by  the  practice  of  the  Court  to 
move  to  set  the  award  aside  in  Hilary  term,  the  present  application  is  to  be 
considered  as  having  been  made  in  that  term.     Another  reason  for  allowing 
this  application  to  be  made  in  Easter  term  is,  that  it  appears  on  these  affi- 
davits that  the  facts  on  which  it  is  grounded  did  not  come  to  the  knowledge 
of  the  plaintiff  until  after  Hilary  term  was  passed,  so  that  it  was  impossible 
for  him  to  move  to  set  aside  the  award  on  those  grounds  in  that  terra. — 
{^ColcridgCf  J. — Assuming  that  to  be  the  case,  still  I  am  of  opinion  that  I 
have  no  jurisdiction  after  that  term  expired.     The  parties  can  only  proceed 
under  the  second  section  of  the  act,  and  that  section  is  express,  that  the 
application  must  be  made  in  the  term  next  after  the  award  is  made  and  pub- 
lished to  the  parties.] — This  award  may  be  considered  as  not  coming  within 
the  provisions  of  the  statute  9  &  10  JVilL  3,  c.  15,  and  then  it  is  in  the  dis- 
cretion of  the  Court  to  hear  this  application  at  any  time.     A  cause  was 
depending  in  this  Court  between  the  parties,  and  this  reference  to  arbitration 
clearly  arose  out  of  that  cause. — [Coleridge,  J. — But  here  the  parties  have 
not  chosen  to  proceed  under  the  authority  of  the  Court,  which  they  might 
ha*  a  done.] — The  mere  fact  of  there  having  been  a  cause  depending  is  suffi- 
ce nt  to' give  the  Court  jurisdiction. — [Coleridge,  J. — Nothing  has  been  done 
*  y  the  arbitrator  under  a  rule  of  this  Court ;  how  then  can  it  be  said  he  has 
proceeded  under  the  authority  of  the  Court  ?     Every  thing  has  been  done 
under  the  agreement  between  the  parties,  and  it  is  therefore  a  case  within 
the  statute,  which  by  its  language  contemplates  the  reference  of  a  suit  under 
its  provisions.] — Previous  to  that  statute,  the  Court  would  recognise  the 
reference  of  a  cause  to  arbitration,  and  it  is  submitted  that  the  preliminary 
step  of  a  Rule  of  Court  is  not  necessary.     No  case  can  be  cited  against  the 
position,  that  the  mere  fact  of  a  cause  being  depending,  gives  the  Court  juris- 
diction.    The  case  of  Rawsthom  v.  Arnold  (a)  shews,  that  the  submission 
having  been  made  a  Rule  of  Court,  will  not  of  itself  make  this  an  award 
within  the  statute.     The  cases  of  Rogers  v.  Dallimore{b),  and  Hat/woody, 
Phillips  (c)  shew,  that  in  a  case  which  is  not  within  the  statute,  the  Court  is 
not  limited  to  the  term  next  after  the  making  and  publishing  the  award, 
although  in  ordinary  cases  they  will  look  to  the  time  given  by  the  statute  as 
a  rule  to  guide  their  discretion  in  reviewing  awards.     The  Court  will,  there- 
fore, see  whether  this  application  was  made  within  a  reasonable  time,  which  it 
is  submitted,  under  all  the  circumstances,  it  was. 


Bail  Court, 
Reynolds 

V. 

Askew. 


Coleridge,  J. — I  am  of  opinion  that  this  application  was  made  too  late, 
and  it  is  therefore  unnecessary  for  me  to  go  into  the  merits  of  the  case.  It 
appears  that  there  was  an  action  pending  between  the  parties  ;  in  what  state 
it  was  exactly  does  not  appear,  but  the  parties  went  down  to  trial.  The 
cause  was  not  entered  for  trial,  but  the  articles  of  agreement  were  executed, 
by  which  the  matter  was  referred  to  arbitration.  That  was  in  the  Summer 
of  1836  ;  the  award  was  made  on  the  11th  of  the  foUowing  August.  It 
does  not  appear  whether  notice  of  the  award  was  then  given,  but  it  does 
appear,  that  in  December  the  party  who  is  now  seeking  to  set  aside  the  award 
was  aware  that  it  was  made  and  published ;  he  was  also  aware  that  it  was 


(a)  6  Baro.  &  Cre->8.  629;    9  Dowl.  & 
Ryl.  556. 


(6)  6Tauot.  111. 

(c)  1  Will.  Wol.  &  Dav.  I. 


TERM  REPORTS  i 


n«  KING'S  BENCH. 


Iliitii/rei/  shewed  c 

to  the  first  part  of  tliis  r 
frivolous,  it  clt'i>en(is 


-The  c. 


ise  of  Barker  v.  Glemloa:(a), 
a  to  the  second  part,  that  this  di 
whether  the  1st  rule  of  H.  T.  4  fVill.  i, 
1  it  is  contended,  on  the  part  of  the  defend; 
does  not,  and  that,  therefore,  the  replication,  as  well  as  previ< 
aught  to  have  been  iniiiuled  according  to  the  old  practice. — I 
tended  that  two  other  grounds  of  demurrer,  which  were  slated, 
Tolous. 


an  answer 


applies  to 
It,  that  it 
pleadings, 
then  con- 
ire  not  fri- 


Mansel,  contrfi.— The  statute  of  8  &  4  fTM.  4,  e.  it,  s.  1,  under  which 
■lie  pleading  rules  of  H.  T.  4  If'ill,  4,  were  made,  refers  to  actions  at  law  ge- 
nerally, nnd  this  scire  facias  is  merely  the  continuation  of  the  original  action 
at  law,  and,  therefore,  the  rule  as  to  the  intituling  of  pleadings  applies  as  in 
other  cases, — He  also  contended  that  (he  other  grounds  of  demurrer  were 
also  frivolous. 


Coleridge,  J.^The  two  last  grounds  of  demurrer  are  clearly  friTolous. 
As  to  the  first,  it  turns  on  the  question  of  whether  a  scire  facias  is  to  be  con- 
sidered within  the  rule  of  H.  T.  4  Will.  4,  as  to  the  intituling  pleadings 
with  the  day  of  the  month  and  year  when  titey  are  pleaded.  I  think  that  it 
is,  and,  indeed,  it  lias  been  so  treated  by  the  parties  throughout  the  cause. 
Actions  of  ejectment  (b),  and  real  actions  (c),  have  been  held  certainly  not  to 
be  within  the  roles  of  H.  T.  4  JVilL  4 ;  and,  on  this  ground,  the  action  of 
ejectment  is  a  legal  fiction,  in  which  there  is  but  one  plea,  and,  therefore, 
to  hold  that  action  to  be  ivithin  those  rules,  would  be  to  destroy  it  alto- 
gether. Real  actions  are  coniined  to  the  Court  of  Coramon  Pleas  only,  and, 
therefore,  are  not  included  within  those  rules  which  apply  to  all  the  Courts. 
I  think,  also,  that  a  scire  facias  is  to  be  considered  as  a  proceeding  in  the 
original  action.  This  rule  must,  therefore,  be  made  absolute  without  costs, 
to  set  aside  the  demurrer,  the  defendant  having  leave  to  amend,  on  payment 
of  the  costs  of  amendment. 

Rule  accordingly. 


(•>)  2  Har.  &  Wal.  113 ;  &  Dowl.  P.  C. 
134. 

(b)  Datd.  Eivniv.  Roc.  1  Adol.&  £].  II  j 
Dk  a.  Fr^  V.  Km,  3  M.  &  Scott,  370  ;  Dai 
d.  JtAnflR  V.  Bot,  I  Ding.  N.  R.  253  ;  and 
Dot  d.  Oilktt  V.  Km.  4  Vyt.  €49 ;  1  Cr.  M. 


&  Rds.  19 ;  3  Dawl.  P.  C.  690. 

<c)  Milter  V.  Millrr,  I  Hodgd,  31;  3 
Dowl.  P.  C.  408  ;  1  Scott,  387  )  and  Bmnm 
V.  Jaekun,  1  Hodge*.  69}  31>awl.  P.  C. 
404;  lScatl,525. 


The  King  v.  The  Commissioners  of  His  Majesty's  Woods, 
Forests,  and  Land  Revenues. 

iwani  ID  'I^HIS  was  an  application  for  a  mandamus,  on  the  behalf  of  the  parish 

d'""rt'(»"  officers  of  Richmond.     It  appeared  that  the  rates  for  the  relief  of  the 

I  compel  poor  of  that  parish,  were  levied  under  a  local  act,  &5  Geo.  S,  c.  41,  by  which 

It  amn"  power  was  given  to  levy  rates  "  upon  all  and  every  person  and  persons  who 

itiKiTK-  do  and  shall   inhabit,  hold,  use,  occupy,  or  enjoy  any  land,  bouse,   shop, 

"'     "     ■  waterworks,  stables,  coach-houses,  wharf,   warehouses,  or   other   building 
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within  the  said  parish,  or  on  any  other  person  and  persons  who  by  law  are      Bail  Court, 
chargeable  and  assessable  for  and  towards  the  relief  of  the  poor  of  the  said        v^^/^ 
parish,  for  such  sum  or  sums  of  money  as  the  said  vestrymen,  or  any  thirteen  ® 

or  more  of  them,  shall  order  and  direct."     In  the  parish  of  Richmond  are    The  Commis- 
some  lands  belonging  to  the  crown,  which,  by  the  statute  10  Geo.  4,  c.  50,  sioNERsof  His 
8.  8,  were  placed  under  the  management  of  the  Commissioners  for  the  time     Wo^s  ^o- 
being  of  his  Majesty's  Woods,  Forests,  and  Land  Revenues.     These  lands       rests,  and 
had  been,  for  the  last  six  years,  in  the  possession  of  a  bailiff  to  the  Commis-  ^*°^  Revenues, 
sioners,  who  took  in  cattle  to  graze  on  the  lands,  and  accounted  to  the  Com- 
missioners for  the  profits.     In  the  year  1834,  and  in  every  year  since,  a  rate 
had  been  duly  made  in  the  parish  of  Richmond,  under  the  local  act,  by  which 
the  Commissioners  were  rated  in  respect  of  the  crown  lands  in  their  manage- 
ment, but  which  rates  they  had  always  refused  to  pay.    It  appeared  that  there 
was  no  property  of  the  Commissioners  within  the  county  which  could  be  dis- 
trained for  the  rates. 

Sir  IF.  W,  Follett,   (with  whom  was  Montague  Chambers,)  applied  to  the 
Court  for  a  mandamus,  commanding  the  Commissioners  to  pay  the  rates. — 
There  being  no  property  within  the  county,  which  can  be  distrained  upon  for 
these  rates,  and  the  magistrate's  warrant  of  distress  being  of  no  authority  out 
of  the  county,  the  only  remedy  which  can  be  had  in  this  case  is  by  man- 
damus.    In  The  King  v.  The  Margate  Pier  Company  (a),  this  point  was  dis- 
cussed, but  not  settled. — [Coleridge^  J. — Are  not  the  lands  in  the  possession 
of  the  crown,  and,  therefore,  not  liable  to  these  rates?     In  the  case  of  The 
Attorney  General  v.  HUl  (b),  it  was  lately  held  that  a  royal  dockyard  was  not 
liable  to  the  land-tax.] — That  case  was  decided  rather  on  the  particular  acts 
of  parliament,  than  on  the  general  right  of  the  crown  not  to  pay  rates  and 
taxes. — [Coleridge^  J. — I  must  be  satisfied  these  lands  are  not  in  the  occupa- 
tion of  the  crown.     It  seems  to  me  that  the  Commissioners  are  merely  public 
officers,  holding  the  crown  property,  and  that  they  have  no  beneficial  occu- 
pation.]— Under  the  local  act  it  is  unnecessary  that  there  should  be  any  be- 
neficial occupation.     Power  is  there  given  to  rate  persons  who  **  hold"  any' 
land,  and  it  is  submitted,  that  these  Commissioners  hold  their  lands  within 
that  provision,  although  it  is  merely  for  the  purpose  of  handing  over  the 
profits  to  the  crown.     The  provisions  of  this  local  act  give  more  extensive 
powers  of  rating  than  are  given  by  the  act  of  the  43d  of  Elizabeth,  and 
under  those  provisions  the  Commissioners  are  liable. 

Coleridge,  J. — As  at  present  advised^  I  do  not  think  these  parties  are  en- 
titled to  this  mandamus. 

Rule  refused. 

(a)  3  D.  &  Aid.  220;  2  Chit.  256.  (6)  2  Meet.  U  Welt.  160. 
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Bail  Court, 


COLUNt 
V. 

Beaumont. 


Humfrey  shewed  cause. — The  case  of  Barker  v.  Gleadam^d),  is  an  answer 
to  the  first  part  of  this  rule.  As  to  the  second  part,  that  this  demurrer  is 
frivolous,  it  depends  on  whether  the  Ist  rule  of  H.  T.  4  WiU.  4,  applies  to 
actions  of  scire  facias,  and  it  is  contended,  on  the  part  of  the  defendant,  that  it 
does  not^  and  that,  therefore,  the  replication,  as  well  as  previous  pleadings, 
ought  to  have  been  intituled  according  to  the  old  practice. — He  then  con- 
tended that  two  other  grounds  of  demurrer,  which  were  stated,  were  not  fri- 
volous. 


Mantel,  contrd. — The  statute  of  3  &  4  ff^tlL  4,  c.  42,  s.  1,  under  which 
the  pleading  rules  of  H.  T.  4  Will,  4,  were  made,  refers  to  actions  a(  law  ge- 
nerally, and  this  scire  facias  is  merely  the  continuation  of  the  original  action 
at  law,  and,  therefore,  the  rule  as  to  the  intituling  of  pleadings  applies  as  in 
other  cases. — He  also  contended  that  the  other  grounds  of  demurrer  were 
also  frivolous. 


CoLERiOGE,  J. — The  two  last  grounds  of  demurrer  are  clearly  frivolous. 
As  to  the  first,  it  turns  on  the  question  of  whether  a  scire  facias  is  to  be  con- 
sidered within  the  rule  of  H.  T.  4  JVill.  4,  as  to  the  intituling  pleadings 
with  the  day  of  the  month  and  year  when  they  are  pleaded.  I  think  that  it 
is,  and,  indeed,  it  has  been  so  treated  by  the  parties  throughout  the  cause. 
Actions  of  ejectment  (&),  and  real  actions  (c),  have  been  held  certainly  not  to 
be  within  the  rules  of  H.  T.  4  fVilL  4  ;  and,  on  this  ground,  the  action  of 
ejectment  is  a  legal  fiction^  in  which  there  is  but  one  plea,  and,  therefore, 
to  hold  that  action  to  be  within  those  rules,  would  be  to  destroy  it  alto- 
gether. Real  actions  are  confined  to  the  Court  of  Common  Pleas  only,  and, 
therefore,  are  not  included  within  those  rules  which  apply  to  all  the  Courts. 
I  think,  also,  that  a  scire  facias  is  to  be  considered  as  a  proceeding  in  the 
original  action.  This  rule  must,  therefore,  be  made  absolute  without  costs, 
to  set  aside  the  demurrer,  the  defendant  having  leave  to  amend,  on  payment 
of  the  costs  of  amendment. 

Rule  accordingly. 


(a)  2  Har.  &  Wol.  113;  5  Dowl.  P.  C. 
134. 

(6)  Doed.  Eians  v.  Hoe,  1  Adol.  &  El.  11  ; 
Doe  d.  Fry  v.  Roe,  3  M.  &  Scott,  370  ;  Doe 
d.  A$hman  v.  liof,  1  liing.  N.  R.  253  ;  and 
Doe  d.  GilUit  v.  Roe,  4  Tyr.  649 ;  1  Cr.  M. 


&  Ros.  19 ;  2  Dowl.  P.  C.  690. 

(c)  Miller  v.  Miller,  1  Hodges,  31  ;  3 
Dowl.  P.  C.  408  ;  1  Scott,  387  ;  and  Barnes 
V.  Jackson,  1  Hodges,  69 ;  3  Dowl.  P.  C. 
404 ;  1  Scott,  525. 


Mandamus  to 
tlic  commissioners 
of  woods  and  fo- 
rests to  compel 
tliem  to  pay  poor 
rates  for  crown 
lands  in  tlieir  oc- 
cupation, rcfui»cd. 


The  King  v.  The  Commissioners  of  His  Majesty's  Woods, 

Forests,  and  Land  Revenues. 

'T'HIS  was  an  application  for  a  mandamus,  on  the  behalf  of  the  parish 
officers  of  Richmond.  It  appeared  that  the  rates  for  the  relief  of  the 
poor  of  that  parish,  were  levied  under  a  local  act,  25  Geo.  S,  c.  41,  by  which 
power  was  given  to  levy  rates  "  upon  all  and  every  person  and  persons  who 
do  and  shall  inhabit,  hold,  use,  occupy,  or  enjoy  any  land,  house,  shop, 
waterworks,  stables,  coach-houses,   wharf,   warehouses,  or    other    building 
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within  the  said  parish,  or  on  any  other  person  and  persons  who  by  law  are      Bail  Court. 
chargeable  and  assessable  for  and  towards  the  relief  of  the  poor  of  the  said        v^s/^^ 
parish,  for  such  sum  or  sums  of  money  as  the  said  vestrymen,  or  any  thirteen        ^ 
or  more  of  them,  shall  order  and  direct."     In  the  parish  of  Richmond  are    The  Commis- 
some  lands  belonging  to  the  crown,  which,  by  the  statute  10  Geo.  4,  c.  50,  "oners  of  His 
8.  8,  were  placed  under  the  management  of  the  Commissioners  for  the  time     Woois  ^Fo- 
being  of  his  Majesty's  Woods,  Forests,  and  Land  Revenues.     These  lands       rests,  and 
had  been,  for  the  last  six  years,  in  the  possession  of  a  bailiff  to  the  Commis-  ^*°^  Revenues, 
sioners,  who  took  in  cattle  to  graze  on  the  lands,  and  accounted  to  the  Com- 
missioners for  the  profits.     In  the  year  1834,  and  in  every  year  since,  a  rate 
had  been  duly  made  in  the  parish  of  Richmond,  under  the  local  act,  by  which 
the  Commissioners  were  rated  in  respect  of  the  crown  lands  in  their  manage- 
ment, but  which  rates  they  had  always  refused  to  pay.    It  appeared  that  there 
was  no  property  of  the  Commissioners  within  the  county  which  could  be  dis- 
trained for  the  rates. 

Sir  rr.  W.  FoUett,   (with  whom  was  Montague  Chambers^)  applied  to  the 
Court  for  a  mandamus,  commanding  the  Commissioners  to  pay  the  rates. — 
There  being  no  property  within  the  county,  which  can  be  distrained  upon  for 
these  rates,  and  the  magistrate's  warrant  of  distress  being  of  no  authority  out 
of  the  county,  the  only  remedy  which  can  be  had  in  this  case  is  by  man- 
damus.    In  The  King  v.  The  Margate  Pier  Company  (a),  this  point  was  dis- 
cussed, but  not  settled. — [^Coleridge,  J. — Are  not  the  lands  in  the  possession 
of  the  crown,  and,  therefore,  not  liable  to  these  rates  ?     In  the  case  of  The 
Attorney  General  v.  Hill  (Jb),  it  was  lately  held  that  a  royal  dockyard  was  not 
liable  to  the  land-tax.] — That  case  was  decided  rather  on  the  particular  acts 
of  parliament,  than  on  the  general  right  of  the  crown  not  to  pay  rates  and 
taxes. — [Coleridge,  J. — I  must  be  satisfied  these  lands  are  not  in  the  occupa- 
tion of  the  crown.     It  seems  to  me  that  the  Commissioners  are  merely  public 
officers,  holding  the  crown  property,  and  that  they  have  no  beneficial  occu- 
pation.]— Under  the  local  act  it  is  unnecessary  that  there  should  be  any  be- 
neficial occupation.     Power  is  there  given  to  rate  persons  who  "  hold"  any' 
land,  and  it  is  submitted,  that  these  Commissioners  hold  their  lands  within 
that  provision,  although  it  is  merely  for  the  purpose  of  handing  over  the 
profits  to  the  crown.     The  provisions  of  this  local  act  give  more  extensive 
powers  of  rating  than  are  given  by  the  act  of  the  43d  of  Elizabeth,  and 
under  those  provisions  the  Commissioners  are  liable. 

Coleridge,  J. — As  at  present  advised^  I  do  not  think  these  parties  are  en- 
titled to  this  mandamus. 

Rule  refused. 

(a)  3  B.  &  Aid.  220;  2  Chit.  256.  (6)  2  Meet.  &  Wels.  160. 


364 


TERM  REPORTS  in  thb  KING'S  BENCH. 


Bail  Court, 


Ck>LUMS 
V. 

Bbavmont. 


Humfrey  shewed  cause. — The  case  of  Barker  v.  Gleadow  (a),  is  an  answer 
to  the  first  part  of  this  rule.  As  to  the  second  part,  that  this  demurrer  is 
frivolous,  it  depends  on  whether  the  1st  rule  of  H.  T.  4  Will,  4,  applies  to 
actions  of  scire  facias,  and  it  is  contended,  on  the  part  of  the  defendant,  that  it 
does  not,  and  that,  therefore,  the  replication,  as  well  as  previous  pleadings, 
ought  to  have  been  intituled  according  to  the  old  practice. — He  then  con- 
tended that  two  other  grounds  of  demurrer,  which  were  stated,  were  not  fri- 
volous. 


Manael,  contr£l. — The  statute  of  3  &  4  PHIL  4,  c.  42,  s.  1,  under  which 
the  pleading  rules  of  H.  T.  4  Will,  4,  were  made,  refers  to  actions  at  law  ge- 
nerally, and  this  scire  facias  is  merely  the  continuation  of  the  original  action 
at  law,  and,  therefore,  the  rule  as  to  the  intituling  of  pleadings  applies  as  in 
other  cases. — He  also  contended  that  the  other  grounds  of  demurrer  were 
also  frivolous. 


Coleridge,  J. — The  two  last  grounds  of  demurrer  are  clearly  frivolous. 
As  to  the  first,  it  turns  on  the  question  of  whether  a  scire  facias  is  to  be  con- 
sidered within  the  rule  of  H.  T.  4  fVill,  4,  as  to  the  intituling  pleadings 
with  the  day  of  the  month  and  year  when  they  are  pleaded.     I  think  that  it 
is,  and,  indeed,  it  has  been  so  treated  by  the  parties  throughout  the  cause. 
Actions  of  ejectment  (b),  and  real  actions  (c),  have  been  held  certainly  not  to 
be  within  the  rules  of  H.  T.  4  fVill.  4  ;  and,  on  this  ground,  the  action  of 
ejectment  is  a  legal  fiction^  in  which  there  is  but  one  plea,  and,  therefore, 
to  hold  that  action  to  be  within  those  rules,  would  be  to  destroy  it  alto- 
gether.    Real  actions  are  confined  to  the  Court  of  Common  Pleas  only,  and, 
therefore,  are  not  included  within  those  rules  which  apply  to  all  the  Courts. 
I  think,  also,  that  a  scire  facias  is  to  be  considered  as  a  proceeding  in  the 
original  action.     This  rule  must,  therefore,  be  made  absolute  without  costs, 
to  set  aside  the  demurrer,  the  defendant  having  leave  to  amend,  on  payment 
of  the  costs  of  amendment. 

Rule  accordingly. 


(a)  2  Har.  &  Wol.  113;  5  Dowl.  P.  C. 
134. 

(b)  Doed.  Evans  v.  Hoe,  1  Adol.  &  El.  11  j 
Doe  d.  Fry  v.  Uoe,  3  M.  &  Scott,  370  ;  Doe 
d.  Athman  v.  Roe^  1  liiog.  N.  H.  253  ;  and 
Doe  d.  GilUtt  v.  Roe,  4  Tyr.  649 ;  1  Cr.  M. 


&  Ros.  19 ;  2  Dowl.  P.  C.  690. 

(c)  Miller  V.  Miller,  1  Hodges,  31  ;  3 
Dowl.  P.  C.  408  ;  1  Scott.  387  ;  and  Barnes 
V.  Jackson,  1  Hodges,  59 ;  3  Dowl.  P.  C. 
404  ;  1  Scott,  525. 


Mandamus  to 
Ihe  commissioners 
or"  woods  and  fo- 
rests to  compel 
tliem  to  pay  poor 
rales  for  crown 
lands  in  llicir  oc- 
cupation, refused. 


The  King  v.  The  CoMxMissioners  of  His  Majesty's  Woods, 

Forests,  and  Land  Revenues. 

T^HIS  was  an  application  for  a  mandamus,  on  the  behalf  of  the  parish 
officers  of  Richmond.  It  appeared  that  the  rates  for  the  relief  of  the 
poor  of  that  parish,  were  levied  under  a  local  act,  25  Geo.  S,  c.  41,  by  which 
power  was  given  to  levy  rates  "  upon  all  and  every  person  and  persons  who 
do  and  shall  inhabit,  hold,  use,  occupy,  or  enjoy  any  land,  house,  shop, 
waterworks,  stables,  coach-houses,  wharf,   warehouses,  or   other    building 
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within  the  said  parish,  or  on  any  other  person  and  persons  who  hy  law  are      Bail  Court. 
chargeahle  and  assessable  for  and  towards  the  relief  of  the  poor  of  the  said        v^v/^^ 
parish,  for  such  sum  or  sums  of  money  as  the  said  vestrymen,  or  any  thirteen      ^^^  ^*^° 
or  more  of  them,  shall  order  and  direct."     In  the  parish  of  Richmond  are    The  Commis- 
some  lands  belonging  to  the  crown,  which,  by  the  statute  10  Geo.  4,  c.  50,  sioNERsof  HU 
s.  8,  were  placed  under  the  management  of  the  Commissioners  for  the  time     Woods  ^Fo- 
being  of  his  Majesty's  Woods,  Forests,  and  Land  Revenues.     These  lands       rests,  and 
had  been,  for  the  last  six  years,  in  the  possession  of  a  bailiff  to  the  Commis-  ^      Revenucj 
sioners,  who  took  in  cattle  to  graze  on  the  lands,  and  accounted  to  the  Com- 
missioners for  the  profits.     In  the  year  1834,  and  in  every  year  since,  a  rate 
had  been  duly  made  in  the  parish  of  Richmond,  under  the  local  act,  by  which 
the  Commissioners  were  rated  in  respect  of  the  crown  lands  in  their  manage- 
ment, but  which  rates  they  had  always  refused  to  pay.   It  appeared  that  there 
was  no  property  of  the  Commissioners  within  the  county  which  could  be  dis- 
trained for  the  rates. 

Sir  W.  W.  FoUett,   (with  whom  was  Montague  Chambers^)  applied  to  the 
Court  for  a  mandamus,  commanding  the  Commissioners  to  pay  the  rates. — 
There  being  no  property  within  the  county,  which  can  be  distrained  upon  for 
these  rates,  and  ^e  magistrate's  warrant  of  distress  being  of  no  authority  out 
of  the  county,  the  only  remedy  which  can  be  had  in  this  case  is  by  man- 
damus.    In  The  King  v.  The  Margate  Pier  Company  (a),  this  point  was  dis- 
cussed, but  not  settled. — [Coleridge^  J. — Are  not  the  lands  in  the  possession 
of  the  crown,  and,  therefore,  not  liable  to  these  rates  ?     In  the  case  of  The 
Attorney  General  v.  Hill  (jb),  it  was  lately  held  that  a  royal  dockyard  was  not 
liable  to  the  land-tax.] — That  case  was  decided  rather  on  the  particular  acts 
of  parliament,  than  on  the  general  right  of  the  crown  not  to  pay  rates  and 
taxes. — [Coleridge^  J. — I  must  be  satisfied  these  lands  are  not  in  the  occupa- 
tion of  the  crown.     It  seems  to  me  that  the  Commissioners  are  merely  public 
officers,  holding  the  crown  property,  and  that  they  have  no  beneficial  occu- 
pation.']— Under  the  local  act  it  is  unnecessary  that  there  should  be  any  be- 
neficial occupation.    Power  is  there  given  to  rate  persons  who  "  hold"  any' 
land,  and  it  is  submitted,  that  these  Commissioners  hold  their  lands  within 
that  provision,  although  it  is  merely  for  the  purpose  of  handing  over  the 
profits  to  the  crown.     The  provisions  of  this  local  act  give  more  extensive 
powers  of  rating  than  are  given  by  the  act  of  the  43d  of  Elizabeth,  and 
under  those  provisions  the  Commissioners  are  liable. 

Coleridge,  J. — As  at  present  advised,  I  do  not  think  these  parties  are  en- 
tided  to  this  mandamus. 

Rule  refused. 

(a)  3  B.  &  Aid.  220;  2  Chit.  256.  (6)  2  Meet.  U  Welt.  160. 


TERM  REPORTS  is  tub  KING'S  BENCH. 

ihat  It  is  not  necessary  to  slato  ihe  date  of  a  bill  of  exchange,  yet  that  !■  one 
of  tlie  tilings  ivliich  identifies  ilie  bill  {a).'} — The  Jeciuoii  uf  the  Court  in  the 
case  of  Brooke  v.  Coleman  is  wlllioiu  any  qualiGcation  whatever,  and  is  an 
authority  to  shew  that  this  affidavit  is  had. 

CoLfitiiDOE,  J, — Tliere  is  also  a  later  ease  of  Molimeus  v.  Donnan  (4).  but 
I  shall  take  time  to  consider  the  case. 

Cur.  adv.  cult. 


CoLKBiDOii>  J.  (the  s.inie  day.) — The  case  of  Fmiielt  v.  Pctrt  (r)  is  in  point 
precisely.  There  it  was  ht-ld  ilial  the  affidavit  was  bad,  and  that  ilie  fomi 
must  be  complied  with.  There  is,  lirst,  a  decision  of  the  full  Court  of 
Exchequer  in  the  case  of  Brooke  v.  CoUmait,  which  is  a  decision  wiihont  any 
<{uali(ication  ;  and  next,  that  decision  has  been  acted  on  in  the  case  oi  Fowcll 
Petre,  and  I  niuat,  therefore,  decide  that  this  utTidavit  also  is  defective. 

R.  y.  Richards. — That  case  is  however  an  authority  for  discharging  the 
rule  on  another  ground,  namely,  that  there  has  been  delay  in  applying  to  the 
Court.  This  arrest  was  made  on  the  3d  of  May,  and  the  defendant  suffered 
more  than  four  days  to  elapse  before  he  applied  to  a  judge  at  chambers. 
Again,  the  summons  was  dismissed  on  the  10th  of  May,  and  although  the 
88d  was  the  first  day  of  term,  yet  this  rule  was  not  obtained  until  the  3Ut, 
This  case,  therefore,  is  a  stronger  case  than  that  of  Foweil  v.  tetre, 

J,  L.  Adolphus.  — I'his  is  the  case  of  a  prisoner,  and  in  cases  wliere  the 
liberty  of  a  party  is  concerned,  the  Court  docs  not  require  so  prompt  an 
application  as  in  other  cases.  In  Sharpe  v.  Johnson  [d)  two  months  had 
cUpaed,— [Co/*ri<%e.  J. — In  (hot  case  the  proceedings  were  a  nullity,  and  not 
irregular  merely.] — The  defendant  did  apply  promptly  to  a  judge  at  cham- 
bers, six  days  only  having  ohipseJ,  and  it  is  imm.itcrial  ivhtn  rhc  npplic.ition 
to  this  Court  to  review  the  decision  of  ihe  judge  was  made. 

CoLEKiDGB,  J. — In  Foaell  v.  Pefre,  the  arrest  was  on  the  26th  of  October, 
which  was  in  vacation  ;  the  term  commenced  on  the  Sd  of  November.  On 
the  5th  the  application  was  heard  before  Littledale,  J.,  and  the  rule  was 
obtained  on  the  14th,  and  that  was  held  too  late.  I  think,  therefore, 
timt  this  application  also  was  too  late.  The  rule  is,  that  parties  must  come 
promptly  in  cases  of  irregularity,  and  that  rule  has  been  held  applicable  to 
prisoners  as  well  as  to  others.  This  rule  must  therefore  be  discliarged,  but 
iwt  with  costs  (e). 

Rule  discharged,  without  costs. 


(a)  airtoji  V.  Jofoi..  I  Hodges,  214 ;  3      227  ;  5  Dowl.  P.  C.  276. 
1.  P.  (;.  101 ;    1  Scott,  67 ;   Irving  v.  (<i)  4  Dowl.  P.  C.  324 ;  1  Hodgei 

'538.  2  Scoll.  ■lOS  ;  2  BLng.  N.  R.  246. 

(e)  S«e  the  pieviuus  case. 
Me*.  &  Per. 


Htttlm,  4  Dowl.  V 
(6)  3  Dowl.  P.  C.  662. 
(c)  2  Hsr.  &  Wol.  379 
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Bail  Court, 

Sharpe  v.  Redman. 

npHE  plaintiff  instructed  the  defendant,  who  was  an  auctioneer,  to  sell  some  ^^j;  "J®  *"|j^**  * 

leasehold  property.     A  person  named  ff^ard  bought  it  at  a  public  auc-  rule  under  the 
tion  for  75/.,  and  paid  a  deposit  to  the  defendant.     It  afterwards  turned  f^^^JttffictenJ 
out  that  there  was  a  ground-rent  on  the  property  of  18/.,  instead  of  5/.  only,  that  it  should 
as  had  been  stated  at  the  time  of  the  sale.     One  of  the  conditions  of  sale  Jhlu ulw^nwu 
was,  that  if  any  dispute  arose,  it  should  be  referred  to  arbitration.     fVard  i»  expected 
had  offered  to  appoint  an  arbitrator  to  say  what  should  be  deducted  on  fci^",nt  for  tbe 
account  of  the  increased  ground-rent,  but  the  plaintiff  had  refused  to  appoint  "»«  «»»«  o^ 
another.     JVard  had  stated  since,  that  he  should  enforce  the  contract  of  sale.     s.  An  auc* 
The  plaintiff  then  commenced  this  action  for  the  deposit  paid  by  irard  to  the  ^oo**^  ^^^  ^ 

^  ,       _  *  *  1^  sued  bj  a  vendor 

defendant.     A  rule  having  been  obtained  on  the  part  of  the  defendant  under  for  a  depotit  paid 
the  Interpleader  Act,  I  &  2  Will,  4,  c.  58,  s.  1,  calling  on  the  plaintiff  and  Sl^re^ngrdSl 
fFard  to  come  in  and  state  their  claims,  on  an  affidavit,  in  which  it  was  stated  pute  as  to  the 
that  it  was  expected  Ward  would  also  sue  the  defendant  for  the  deposit,  unoTmtiuIS  to 

relief,  tbe  vendee 

C.  C.  Jones  appeared  for  the  plaintiff.  hl'shSuid'^foKl 

the  contract  of 

S.  Hughes,  for  Ward,  contended  that  this  was  not  a  case  within  the  act,  as 
it  appeared  that  Ward  intended  to  enforce  his  contract,  and  not  to  rescind  it 
and  sue  the  defendant  for  the  deposit. 

Mansel,  for  the  defendant,  contended  that  it  was  sworn  distinctly  that 
JVard  was  expected  to  sue  for  the  deposit,  and  that  it  was  therefore  clearly 
a  case  within  the  act,  the  defendant  not  being  in  fault,  and  being  involved  by 
the  disputes  of  two  other  parties. 

Coleridge,  J. — I  think  that  this  is  not  a  case  within  the  act.  I  must  look 
at  the  interest  of  the  defendant  who  makes  the  application  to  the  Court.  It 
appears  that  he  is  in  possession  of  a  sum  of  money  for  which  an  action  is 
brought,  and  I  must  see  if  that  by  right  belongs  to  any  third  person  who 
sues  for  it,  or  is  expected  to  sue  for  it.  I  cannot  sec  that  Ward  has  given  any 
intimation  that  he  should  sue  for  it,  nor  is  it  a  necessary  consequence  of  the 
facts  that  he  should  sue  the  defendant.  It  is  necessary  that  something  more 
should  appear  on  the  affidavits  than  the  mere  words  of  the  act,  that  some 
third  party  "  is  expected  to  sue."  Ward  has  stated  that  he  shall  enforce 
the  contract ;  that  is  very  different  from  its  being  expected  that  he  should 
sue  for  this  deposit.  The  rule  must  therefore  be  discharged,  but  without 
costs^  and  the  defendant  may  have  four  days  time  to  plead. 

Rule  discharged  accordingly. 


sale. 
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cluiiu  u>  ubfii 


Kendrick  V.  Davis. 

lubmiMien,    AN  action  WHS  pending  between  these  parties,  and  tlie  defendant  had  some 
■'■^DB*  cross  claims  against  the  plaintiff.     It  was  then  agreed  to  refer  these 

matters  to  arbitration.     I3y  the  agreement  of  rel'crence,  it  was  reeited  that 
disputes  had  arisen  about  a  debt  af  \0l.,  alleged  lo  be  due  by  the  defendant 
'  "^      la  the  plaintiff,  and  about  another  debt  alleged  to  be  due  by  tiic  plaintiff  to  the 
Die       defendant,  and  that  an  action  had  been  commenced  by  (he  plaintiff  against  the 
'^^^    defendant  for  the  recovery  of  the  40/.  in  the  Court  of  Kxcheiiuet ;  therefore, 
'Hio    for  the  fitial  ending  of  nil  such  questions  and  disputes  between  the  parlies, 
"J^'    and  for  the  settling  the  amount  of  such  demand,  it  was  agreed  to  refer  the 
rtfir-   said  claims  and  demands  to  arbitration,  and  that  "  all  costs  and  charges  al- 
diTca-  ''C^dy  incurred  in  prosecuting  or  defending  the  said  suit,  and  of  preparing 
piiiD-    these  presents,  and  attending  the  said  arbitration,  should  be  borne  and  paid  by 
"rKitd  the  i>orty  against  ivhom  the  decision  of  the  said  arbitrator  should  be  made." 
'"      The  arbitrator  awarded,  "  that  before  and  at  the  time  of  the  commencement 
LBi        of  the  said  action,  and  at  the  time  of  the  making  of  the  said  reference,  there 
"  "'■    was  and  still  is  justly  due  from  the  said  defendant  to  the  plaintiff  the  sum  of 
tof    '  19/.  Os.  It/.     And  I  do  award  and  direct  that  the   said  defendant  do  and 
^"^   shall  pay  the  said  sum  of  19/.  Ot.  Id.,  to  the  said  plaintiff;  and  the  said 
be        plaintiff  shall  receive  and  accept  audi  payment  from  the  said  defendant,  in 
toll's'    f""  satisfaction  and  discharge  of  all  claims  and  demands  of  the  said  //f»ry 
•doo    Keiidrkk  against  ihe  said  F.tbaaiil  Davis,  to  the  time  of  the  commencement 
'  till "  "''  t^'^  ^^''^  action  ;  and  I  do  further  ortler  and  direct,  that  the  said  defendant 
bii  Ike  do  and  shall  pay  to  llie  said  plaintiff  the  sum  of  3^1.  1 3s.  2d.,  being  the  costs 
^'      and  charges  already  incurred  by  the  said  plaintiff  in  prosecuting  the  said 
vt-     suit,  and  the  costs  of  and  occasioned  to  the  said  plaintiff  by  this  reference ; 
^r^n,"    and  that  the  said  defendant  do  and  shall  jiay  to  nie  the  sum  of  10/.  is,  •2<1., 
idtDt    ^^"S  ^^^  <^'^^  "f  t'''a  my  award,  and  that  if  the  said  plaintiff  shall  pay  the 
iiic-     same,  or  any  part  thereof,  the  said  defendant  shall  forthwith  repay  and  reim- 
burse the  same ;  and  I  do  further  direct  and  award,  that,  after  payment  by 
the  said  defendant  of  the  said  sums  of  money,  each  party  shall,  if  required  so 
to  do,  at  the  request  costs  and  chargea  of  the  other  of  them,  but  not  other- 
wise, execute  to  him  a  good  and  suRicicnt  release  of  and  concerning  all  and 
every  of  the  said  matters  so  referred  to  me  as  aforesaid."     It  was  agreed  by 
the  submission,  that  it  might  be  made  a  Rule  of  this  Court,  which  was  done. 
A  rule  was  then  obtained  to  shew  cause  why  this  award  should  not  be  set 
aside,  on  the  ground,  1st,  That  it  was  uncertain,  as  it  did  not  finally  settle  the 
mutual  claims  and  matters  in  difference  between  the  parties ;  2d,  That  the 
arbitrator  had  exceeded  his  authority  in  awarding  costs,  and  in  fixing  the 
amount  thereof;  3il,  That  the  payment  of  those  costs  was  improperly  made 
a  condition  precedent  to  the  defendant  receiving  a  release;  and  on  other 
grounds,  which  were  not  discussed. 

Cnssvx/l  shewed  cause. — It  is  laid  down  in  Watson  on  Awards  (n),  that  an 
arbitrator  may  award  either  a  gross  sum  to  be  paid  by  a  party  for  the  costs, 
or  else  leave  the  amount  to  be  settled  by  the  taxing  olTicer  of  the  Court,  and 

(a)  P.  133, 3d  taitioD. 
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the  cases  of  Shepherd  v.  Brand{a),  and  an  Anonymous  case  (6),  are  referred 
to.  Here,  therefore,  there  has  been  no  excess  of  authority  in  awarding  the 
amount  to  be  paid  for  costs.  Granting  that  the  arbitrator  had  no  power 
at  all  over  the  costs,  then  that  part  of  the  award  may  be  struck  out, 
and  it  will  remain  a  good  award  for  the  payment  of  19/.  Os.  Id.  But  it  is 
said  that  the  award  is  not  final ;  it  is  submitted,  however,  that  had  the  award 
merely  directed  the  payment  of  this  sum  of  19/.  Os,  Id.,  without  anything 
more,  it  would  have  been  final  between  the  parties,  and  that  it  was  unne- 
cessary for  him  to  award  a  release  at  all.  The  case  of  Dunn  v.  Murray/  (c), 
shews  that  such  an  award  would  be  a  bar  to  a  future  action.  Having  then 
awarded  a  release  unnecessarily,  it  is  immaterial  what  he  awarded  as  a  con- 
dition precedent  to  that  release,  as  it  was  optional  with  the  defendant  whe- 
ther he  would  take  that  release  or  not. 


Bail  C&urt. 


Kendrick 

V. 

Davis. 


Sir  W,  W,  Follett,  contra. — The  passage  cited  from  Watson  on  Awards, 
applies  to  those  cases  only  where  the  costs  are  referred  to  the  arbitrator ;  but 
in  this  case  he  had  no  power  at  all  over  the  costs,  which  are  to  abide  the 
event.  It  is  clear,  that  without  the  award  of  the  mutual  releases,  the  award 
is  not  final.  The  submission  recites,  that  there  were  cross  claims  between  the 
parties  ;  these  were  referred,  and  the  arbitrator  awarded,  that  at  the  time  of 
the  reference  there  was  due  by  the  defendant  to  the  plaintiff  the  sum  of 
19/.  Os,  Id.,  which  he  directed  to  be  paid.  That  may  well  consist  with  a 
counter-claim  being  then  due,  and^  therefore,  except  by  the  award  of  mutual 
releases,  the  award  is  not  final  between  the  parties.  It  seems  to  be  con- 
ceded on  the  other  side,  that  the  arbitrator  had  not  power  to  award  the 
costs,  and  if  so,  then  it  is  impossible  that  the  award  should  stand  for  the  pay- 
ment of  the  19/.  Os.  Id.  only.  It  cannot  be  known  whether  the  award  of 
the  payment  of  that  sum  by  the  defendant  was  not  made  by  the  arbitrator 
at  the  price  of  the  mutual  releases  being  given,  and  to  those  releases  a 
condition  precedent  is  attached,  by  which  the  defendant  is  directed  to  do 
that  which  it  was  not  within  the  power  of  the  arbitrator  to  direct.  Sup- 
pose the  plaintiff  were  now  to  bring  an  action,  which  the  defendant  resisted  on 
the  ground  of  it  having  been  disposed  of  by  this  award ;  that  defence  would  be 
a  question  of  evidence,  and  then  the  burden  of  proving  that  it  was  a  matter  in 
dispute,  within  the  scope  of  the  reference,  would  lie  on  the  defendant.  That 
difficulty  would  not  occur  if  he  had  the  plaintiff's  release,  which  would 
therefore  place  him  in  a  more  advantageous  position. 

Cur.  adv.  tuU. 


CoLERiDOE,  J.  the  next  day  (June  9th)  gave  judgment. — This  was  an  ap^ 
plication  to  set  aside  an  award,  and  it  arose  under  the  following  circumstances 
appearing  on  the  face  of  the  award.  The  instrument  recited  the  existence 
of  disputes  concerning  a  debt  of  40/.  claimed  by  Kendrick  from  Davis,  and  a 
debt  claimed  by  Davis  from  Kendrick,  and  that  an  action  had  been  com- 
menced for  the  recovery  of  the  former  sum  ;  that,  for  the  ending  of  all  such 
disputes,  and  settling  the  amount  of  such  demands,  a  reference  of  them  had  been 
agreed  on ;  that  the  arbitrator  was  to  be  at  liberty  to  set  off  one  debt  against  the 
other,  so  as  to  ascertain  the  real  balance ;  and  that  all  costs  and  charges  already 
incurred  in  prosecuting  or  defending  the  said  suit,  and  of  the  award  and 

(a)  Cas.  t«mp.  Hardwick,  53.  (h)  1  Chit.  36.  (c)  4  Man.  6c  RyL  571. 
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Bail  Cuuri.  rercrentc,  sliould  be  paid  by  tlic  [larty  against  n-hom  ihc  decision  sltould  be. 
^^y^  The  arbitrator  then  found,  tliat,  at  tlic  times  of  (.'omniencing  the  action  aud 
AKNDucK  making  the  reference,  there  was  and  is  due  from  the  defendant  to  tlic 
Din:  plsintifT  191.  Ot.  id.,  and  awarded  payment  of  that  sum  by  the  defendant, 
and  acceptance  of  it  by  the  plaintiff  in  full  satisfaction  and  discharge  of  all 
clwnis  of  the  plaintifi*  to  the  time  of  commencing  the  action.  He  further 
awarded,  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  32l,  1 5i.  2d., 
being  the  costs  already  incurred  by  the  plaintiff  in  prosecuting  the  suit,  and 
the  coats  of  and  occasioned  to  her  by  the  reference;  and  that  he  should  pay 
to  himself,  the  arbiiruior,  the  sum  of  10/.  5t.  2d.,  being  the  costs  of  the 
aWBrd  ;  and  ho  further  awarded,  that,  al\er  payment  of  the  said  sums  of 
money,  each  parly  should  execvUe,  if  required,  to  the  other  a  release  of  and 
concerning  all  the  matters  so  referred. 

It  was  objected,  that  the  arbitrator  had  exceeded  his  authority  in  fixing 
the  amount  of  the  coats,  and  in  making  the  payment  of  the  sums  so  fixed  a 
condition  precedent  to  the  execution  of  a  release. 

The  provision  in  the  submission  as  to  tlie  costs  is,  in  substance,  that  they 
shall  abide  the  event  of  the  award  ;  the  arbitrator,  therefore,  has  no  direct 
power  over  them,  and  he  has  clearly  exceeded  his  jurisdiction  in  awarding 
tlittt  a  certain  sum  shall  be  paid  oa  that  account.  Two  cases,  indeed,  were 
cited  in  support  of  the  taxation  by  the  arbitrator,  Shepherd  v.  Brand,  and  an 
Aaenymout  case.  Neither  of  them,  however,  upon  examination,  appears  to 
apply  to  the  circumstances  of  the  present  case.  In  the  first  it  is  not  stated 
what  were  the  terms  of  the  reference,  and,  for  all  that  appears,  the  arbitrators 
had  full  power  over  the  costs :  the  second  was  a  motion  to  review  the 
taxation,  the  subject  having  been  expressly  referred  to  them  ;  hut,  in  the 
present  case,  the  subject-matter  is  expressly  withdrawn  from  their  jurisdic- 
tion. 

It  was,  however,  insisted  that  this  would  only  have  the  efTect  of  avoiding 
the  award  pro  tanto,  and  that  the  direction  to  pay  19/.  Qi.  \d.  would  still  be 
good.  The  general  rule  as  to  excess  of  jurisdiction  was  not  disputed  ;  but  it 
was  said,  that  the  award  of  mutual  releases  was  so  inseparably  connected 
with  the  vitious  award  as  to  coats,  that  the  whole  was  bad,  for  that  the  de- 
fendant was  entitled  to  such  release,  it  being  the  only  mode  in  which  the 
awaid  became  final  on  all  the  claims  referred,  and  yet  tliat  he  was  unable  to 
insist  on  such  release,  without  submitting  to  pay  the  sum  so  improperly  fixed 
for  the  costs.  It  appeared  to  me  that  tliere  was  some  weight  in  this  argu- 
ment; but  it  seems  lo  me  that  I  am  bound  by  the  authoriiy  of  the  case  of 
Ailcieson  v.  Cargry  (a),  which  was  a  case  in  error  from  the  Court  of  King*s 
Bench.  In  that  case  there  was  an  award  of  mutual  general  releases,  upon 
paymatt  of  certain  specified  sums,  and  among  otlier  things  of  certain  costs. 
It  was  contended,  that  as  to  these  the  arbitrators  had  exceeded  their  juris- 
diction, and  it  was  admitted  by  the  Court  that  they  had;  but  they  neverthe- 
less affirmed  the  judgment  of  the  Court  below,  and  sustained  the  award  for 
the  residue. 

That  case  is  in  some  respects  stronger  than  the  present ;  for,  besides  the 
distinction  between  a  general  release,  and  such  a  release  as  here  specified,  it 
mi^t  perhaps  here  be  successfully  contended,  that,  on  payment  of  the  costs 

(a)  2  Blag.  199 ;  M-Ckl.  36T ;  9  Mmtc,  381 ;  13  Price,  639. 
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regularly  taxed,  with  the  sum  of  19/.  Os.  Id.,  the  defendant  might  entitle  Jiail Court. 
himself  to  the  release ;  at  all  events,  it  is  an  authority  which  I  ought  not  to         v^^/^ 

question,  and  this  rule  must  accordingly  be  discharged.  Kendrick 

Rule  discharged.  jy  ^' 


Fearon  V.  White. 

f^LEASBY  moved^  on  the  8th  of  June,  for  a  commission  to  examine  wit-     On  movius  for 
nesses  in  Scotland,  on  the  part  of  the  defendant,  under  the  provisions  of  ^xMSw^JJuieMes 
the  statute  1  WiU.  4^  c.  2^,  s.  4.     The  affidavit  on  which  he  moved  stated,  it  is  not  neceswry 
that  the  issue  in  the  cause  was  delivered  on  the  5th  of  June,  and  that  the  Sle^^uKSnaT  ** 
cause  of  action  arose  in  Scotland,  but  it  did  not  state  the  names  of  the  exa-  sUouia  be  stated 

in  the  affidavit. 

mmers. 

Coleridge,  J. — I  think  it  is  not  necessary  that  the  affidavit  should  state 
the  names. 

Rule  nisi  granted. 


HODD  V.  Langbridge. 

npHIS  was  a  rule  to  shew  cause  why  the  defendant  should  not  be  discharged     Ad  incorrect 

out  of  the  custody  of  the  sheriff  of  Surrey,  for  irregularity,  with  costs,  havfug^MV****'' 
on  entering  a  common  appearance.     The  affidavit  on  which  the  rule  was  terved  on  the  dc- 
granted  stated,  that  the  defendant  was  arrested  on  a  certain  day,  and  tliat  the  tfnie*of  t*he  arrest 
officer  who  arrested  him  gave  him  a  paper- wTiting,  which  was  annexed  to  it  b  for  the  plain- 
the  affidavit.     I'hat  paper  w^  the  copy  of  the  capias,  which,  by  the  Uni-  suewingcatie" 
formity  of  Process  Act,  2  &  3  Will,  4,  c.  39,  s.  4,  it  is  necessary  should  be  ««»i«»t  a  rule  to 
left  with  the  defendant  at  the  time  of  the  arrest  (a)  ;  but  that  copy  did  not  fendantoutof 
contain  the  name  of  any  plaintiff.     The  affidavit  also  stated,  that  at  the  time  cw»tody.Uiata 

_  true  copy  was 

of  the  arrest  no  other  copy  was  served  on  the  defendant,  neither  had  any  served  on  Uio 
other  been  served  since.  defendant. 

Peacock  shewed  cause,  and  contended,  that  the  rule  being  granted  on  the 
ground  of  the  defect  in  the  copy  of  the  capias  served  on  the  defendant  at  the 
time  of  the  arrest,  the  affidavit  did  not  sufficiently  identify  the  arrest  stated, 
with  the  cause  in  which  the  affidavit  was  intituled.  He  also  contended,  that 
the  Court  at  any  rate  would  not  make  the  rule  absolute  with  costs,  as  the 
mistake  was  that  of  the  sheriff's  officer,  and  not  of  the  plaintiff. 

HeatoHj  contrii,  was  stopped  by  the  Court. 

Coleridge,  J. — It  is  admitted  that  this  is  a  ground  for  discharging  the  de- 
fendant out  of  custody.  The  affidavit  shews  quite  sufficient  to  make  out  the 
case,  and  call  on  the  plaintiff  for  an  answer,  by  shewing  that  a  true  copy  of 
the  capias  was  served  on  the  defendant.  The  rule  must  therefore  be  abso- 
lute, and  with  costs,  as  it  is  the  duty  of  the  plaintiff's  attorney  to  give  a  cor- 

(a)  See  the  case  oi  Shearman  v.  Macknight,  ant$,  189. 
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BnilC.'KJi.  r^ct  copy  of  llie  eapiiis  lo  (lie  sheriff  to  deliver  to  tlie  party,  and  1  cannot 

'^  presume  that  the  sheriff  lias  lost  the  copy  given  Mm,  and  has  made  out  tliis 

,.  incorrect  copy. 
Ltwa—iBOE.  Rule  abBolute,  nitii  cosli. 


HoopEU  V.  Vestkis. 

.nW4vUuf    rjiHlS  was  a  ride  to  shew  cause  why  the  bail-bond  shnulJ  not  be  delivered 
ntuminiit  up  to  be  cancelled,  on  a  co  mm  on  appearance  biding  entered,  on   the 

J.I'J'u.*  ground  oX.  a  defect  in  the  affidavit  to  hold  to  bail.  The  affidavit  stated,  that 
nui "  oa  an  ilie  defendant  was  indebted  to  the  deponent  for  Mcveral  things,  "  and  for  ino- 
"tV™^!"'  "''i'  '°'""'  '"  '"^  •'"*'  '°  ''''*  dc[)onent  by  the  said  EHza  Lvcf/  Vatris,  on  an 
account  stated  between  them," 

ly.  H.  H^altM  shewed  cause.— This  adidRvit  is  supposed  lo  be  bad  be- 
cause it  does  not  state  that  the  account  was  stated  and  settled  between  them, 
or  slated  by  them  ;  but  it  is  in  the  form  settled  by  the  judges  for  declara- 
tions (d),  and  it  is  submitted  that  that  form  is  also  snffictcnt  for  the  affida- 
vit of  debt.  It  is  also  according  to  the  form  given  in  Arckbold'A  Practical 
Forms. 

JrdiboUt,  contra. — The  form  given  by  Mr.  Tidd  varies  from  the  present ; 
that  form  is  that  the  account  is  staled  and  nttlcd,  and  that  is  the  form  which  has 
invariably  been  adopted.  A  late  case  occurred,  as  it  is  said,  before  Witliamt, 
3.  at  Chambers,  where  there  was  a  similar  aifidavit,  which  he  held  to  be  bad, 
and  discharged  the  defendant. 

CoLERiDOE,  J.  (after  sending  into  the  full  Court). — I  cannot  find  any  case 
in  point,  but  the  form  given  by  Mr.  Tidil  is  an  auihorily  against  the  present 
affidavit,  and  I  think  that  the  principle  of  the  case  is  also,  and  I  shall  therefore 
hold  that  this  affidavit  is  bad.  I  have  sent  to  consult  my  brothers  in  the 
other  Court,  and  they  aay  that  they  think  that  in  some  late  case  it  was  de- 
cided such  an  affidavit  was  bad.  The  affidavit  may  be  all  true,  and  yet  no 
debt  may  be  due  between  the  parties  (b). 

Rule  absolute. 

IV.  H.  Walton  then  asked  for  a  rule  to  shew  cause  at  Chambers,  it  being 
the  last  day  of  the  term,  why  the  plaintiff  should  not  be  at  liberty  lo  discon- 
tinue the  action  for  the  purpose  of  arresting  the  defendant  again  ;  hut  it  was 
refiued. 

(a)  RuImT.T.  1  1^1^.4,  1  Dairt.  P.C.  lo  coaiideiliii  judgnwnt,  «Dd  after  apeaking 

113.  to  iheolhgrjudgis,  PdlMiDN,  J,  orerruled  the 

(t)  In  DtknAon  v.  Chtanbtn,  thii  deci-  above  case.    See  alao  Viigtr  v.  Dtltgal,  2 

«on  «a«  cited  and  queilioDcd  by  Iba  Court  B.  &  Adol.  571,  and  Tyltr  r.  Campbtit,  3 

of  Excbequer,  1  Mur.  &  Hurl.  M.  T.  1837 ;  6  Hodgea,  79 ;  S  Uool.  P.  C.  632,  wbicb  were 

])dw1.  p.  C.  101 ;  and  in  Balmanna  v.  May  lererred  to, 
ID  tbis  Court  in  H.  T.  1836,  after  Uking  time 
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Bail  Court, 

The  King  v.  The  Inhabitants  of  Witney. 

nPHIS  was  a  rule  calling  on  the  prosecutor  to  shew  cause  why,  on  a  fine  of     Tins  Court  wui 
Gs.  Sd.  being  imposed  on  the  defendants,  the  indictment  against  them  for  JlSictoentfor"" 
non-repair  of  a  highway  should  not  be  discharged.  The  rule  was  granted  on  uon-repair  of  a 
the  certificate  of  two  magistrates,  dated  on  20th  of  May,  that  the  road  had  alfeHrimblcn 
been  put  into  good  repair,  and  that  it  was  likely  so  to  continue.  s^cn  that  Uie 

rep«ira  stand 
good  tlirougli  a 

R.  V.  Richards  submitted,  that  according  to  the  usual  practice  the  indict-  winter, 
ment  could  not  be  discharged  until  after  the  next  winter,  as  it  was  necessary 
to  see  that  the  repairs  would  stand  good  during  the  winter's  wear,  and  that 
therefore  the  rule  was  premature. 

Greaves,  contr^,  submitted  that  the  magistrates*  certificate,  that  the  road 
was  in  good  repair  and  likely  so  to  continue,  v  as  sufficient  proof  of  its  state, 
without  waiting  for  the  winter's  wear. 

Coleridge,  J. — I  have  already  decided  in  two  other  cases  this  term,  that 
this  rule  cannot  now  be  granted.  The  practice  at  sessions  is  not  to  discharge 
such  indictments  until  after  a  winter's  wear,  and  the  officer  informs  me  that 
the  practice  is  the  same  when  indictments  are  removed  into  this  Court.  The 
certificate  of  the  magistrates  may  mean  that  the  road  is  likely  to  continue 
in  good  repair  during  the  summer  only.     The  rule  must  be  discharged. 

Rule  discharged. 


HuLME  V.  Ash. 

n^HIS  was  a  rule  to  shew  cause  why  a  bail-bond  should  not  be  delivered     where  the  copy 

up  to  be  cancelled,  on  a  common  appearance  being  entered,  on   the  of  *«**•!>*•» 
ground  that  the  copy  of  the  capias  served  on  the  defendant  at  the  time  of  the  fendaotatUie 
arrest  omitted  the  name  of  the  defendant  in  one  place.     It  was  in  this  form ;  Jjjri^^from  uIT* 

"  and  we  hereby  require  the  said to  take  notice,  that  within  eight  days  form  given  by  the 

afVer  execution  thereof  on  him,  inclusive  of  the  day  of  such  execution,  he  migt^bedeilvwled 

should  cause  special  bail  to  be  put  in,  &c."  ap  to  be  can- 

cel led,  although 
the  vwiance  is 

Addison  shewed  cause. — The  case  of  Smith  v.  Crump  {a)  differs  from  the  inunat^r*** 
present,  and  cannot  therefore  be  relied  on  as  deciding  this  case,  for  there  the 
omission  made  it  ambiguous  who  was  to  enter  the  appearance.  In  this  case 
there  is  no  ambiguity,  as  the  bail  is  to  be  put  in  within  eight  days  afler 
execution  on  him,  which  shews  who  is  meant.  It  has  been  decided  in  many 
cases,  that  where  a  person  cannot  be  misled  by  such  an  omission  as  the  pre* 
sent,  the  omission  will  not  be  considered  material.  In  the  cases  of  Clutter- 
buck  V.  Wiseman  {b),  Page  v.  Carew{c),  Hodgkinson  v,  Hodgkiiuon  (d),  Sut- 

(a)  1  Dowl.  P.  C.  519.  (d)  1  Adol.  &  El.  633 ;  3  Nev.  &  Man. 

(6)  2  Cromp.  6(  Jerv.  213  ;  2  Tyr.  276.         564 ;  2  Dowl.  P.  C.  535. 
(c)  1  Cromp.  &  J  err.  514. 
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Bail  Coil II.  lonv.  Biirgest{a),  Cooper  v.  !Vh(ak{h),  C/mlhlci/v.  Carter [c),  that  principle 

^^^■**^  ■  vras  acted  on,  and  it  cannot  be  said  ilmt  in  Uiia  case  the  defendant  could  be 

"'^'  mialed. 


Butt,  eontrH.— The  cases  oC  Nkhol  v.  Boyne  (d),  Bjifittdv.  Street  (<),  Per- 
ting  V.  Turner {/),  and  Hoilgkinton  v.  Hodgkinton,  were  all  cases  where 
more  trilling  mistakes  than  the  present  were  held  falsi.  From  these  cases 
it  may  be  collecied  chat  the  Court  will  not  enter  into  the  question  of  the 
mistake  being  material  or  not,  or  whether  it  is  likely  to  mislead. 

CoLEHiDOE,  J.— According  to  the  Uniformity  of  Process  Act,  a  &  3  H'ilL  4, 
c.  39,  I  certainly  cannot  see  that  any  distinction  can  be  made  between  a 
matcrint  and  immaterial  variance,  and  it  is  not  a  distinction  which  is  very 
creditable  for  the  Courts  to  make.  I'hc  only  method  to  put  an  end  to  these 
disputes  is  lo  bold  the  rule  lo  be  strict,  and  that  no  distinction  can  be  drawn 
between  a  material  and  immaterial  variance.  I  shall  therefore  act  on  the 
rase  of  Smilh  v.  Crumji,  which  is  exactly  in  point,  if  there  is  no  distinction 
between  a  writ  of  capias  and  of  summons  (g).  The  rule  will  therefore  be 
."ibsolute. 

Rule  absolute. 

(d)  1  Gale.  17;  3  Dowl.  P.C.  4BS  ;   1 
CM.  &  Roi.  770;  6  Tyr.  320. 

(6)  1   liar.  &  Wol.  525;  4  Dowl.  P.C.  (fi/ Sec  H„(/«  ..  Siuo; 

281.  Maes.   &    WeU.  SOS; 

Tr.;gA(,  SlIar.&Wol.B 


Wallace  v.  Brockley. 

npHIS  was  a  rule  to  shew  cause  why  the  cognovit  given  by  the  defendant, 
and  the  subsequent  proceedings  thereon,  should  not  be  set  aside  with 
costs.  The  defendant,  when  he  gave  the  cognovit,  was  in  custody  on  mesne 
process,  and  the  attestation  was  in  this  form :  "  Witness  R.  P.  Gairn,  altor- 
ney  for  the  above-named  defendant,  in  custody,  at  his  request."  It  also 
appeared  on  the  afUdavita,  that  Gains,  who  acted  as  the  defendant's  attorney, 
had  not  taken  out  his  certificate  for  above  a  year,  but  that  that  fact  was  un- 
known to  the  defendant,  who  believed  him  to  be  an  attorney  of  the  Court, 
and  represented  that  he  was  his  attorney  when  he  gave  the  cognovit.  Gains 
a.  itiiuffi-      slated  at  the  time  that  he  signed  aa  attorney  for  the  defendant. 

nrbaiijtiui  Ji_  F.  Aicj^ardi  shewed  cause. — One  objection  made  to  this  cognovit  is, 

au^riK}"  Ui>  that  the  attestation  does  not  comply  with  the  Rule  of  Court,  H.T.  2  Will,  i, 
jt(HtdM«,uhu  |_  12  (^ji  m  it  does  not  state  that  the  witness  signed  ai  the  attorney  for  the 
a  ihaiiid aiHiur  defendant,  and  the  case  of  FuAer  v.  Nkkolai  (i)  is  relied  on. — [Cokridge,  3. 
ti^"  '""'*■  — In  that  case,  it  appeared  that  the  defendant  had  neither  verbally  requested 
the  attorney  to  act  for  him,  nor  did  it  appear  by  the  attestation  that  he  had  ao 
acted.     In  fVilson  v.  Price  {k}  the  attestation,  which  was  not  quite  so  explicit 


th«  COCBBTlt  DUf 


(h)    1  Dowl.  P.C.lffi. 

(0  aDowl.P.C.261. 


(*)  4D(.*1.P.C.  313. 
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as  the  present  was  lield  good ;  and  Parke,  B.  says,  that  it  is  a  sufficient 
compliance  with  the  rule  if  the  attorney  makes  the  declaration  required  by 
the  rule  vivd  voce,  to  which  Lord  Abinger,  C.  B.,  Bolland  and  Gumey,  Bs. 
concurred.  I  believe  that  there  was  a  case  in  which  I  acted  on  a  more  literal 
interpretation  of  the  rule  (a).] — That  objection  not  being  a  cause  for  setting 
aside  this  cognovit,  it  is  submitted  that  the  representation,  made  by  the  de- 
fendant to  the  plaintiff,  that  Gains  was  an  attorney,  when  in  fact  he  was  not, 
must  not  prejudice  the  plaintiff,  as  it  will  be  giving  a  defendant  advantage  of 
his  own  wrong.  The  Court  of  C.  P.  acted  on  that  principle,  and  refused  a 
rule  similar  to  the  present  in  the  case  o^  Jeyes  v.  Booth  {Jb)» — [Coleridge,  J. — 
I  do  not  think  that  if  a  defendant  innocently  represents  a  person  to  be  his  attor- 
ney, and  it  turns  out  afterwards  that  he  is  not  an  attorney,  that  he  is  therefore 
not  to  avail  himself  of  the  objection  that  the  Rule  of  Court  has  not  been  com- 
plied with.] — It  is  submitted  that  it  is  immaterial  whether  the  defendant  was 
himself  aware  o^  Gains  being  an  attorney. 

Peacock,  contra. — The  judgment  of  Taunton,  J.  in  the  case  of  Walker  v, 
Gardner  (c),  shews  that  the  Rule  of  Court  is  made  for  the  benefit  of  the  de- 
fendant, and  that  he  is  incapable  of  waiving  that  benefit.  It  therefore  fol- 
lows, that  if  the  defendant  believes  that  he  has  had  the  benefit  of  the  rule, 
and  it  afterwards  turns  out  he  has  not,  that  this  Court  will  set  aside  the 
cognovit.  But  if  the  defendant  has  himself  connived  at  a  deception  of  the 
plaintiff,  as  in  the  case  cited,  then  the  law  will  not  allow  him  to  take  the 
benefit  of  his  own  wrong. — (He  was  then  stopped  by  the  Court.) 

CoLERiDOE,  J. — It  is  laid  down  in  Mr.  Tidd's  Practice  ((/),  on  the  autho- 
rity of  a  case  of  Verge  v.  Dodd,  decided  in  Easter  terra  11  Geo.  4,  that  the 
attestation  of  the  attorney  who  has  not  taken  out  his  certificate  within  a  year 
is  not  sufficient.  Here  that  was  the  case,  though  there  was  ignorance  of  the 
fact  on  both  sides.  It  may  be  that  the  plaintiff,  believing  the  representation 
of  the  defendant,  that  the  person  present  was  an  attorney,  consented  to  the 
arrangement ;  still,  if  the  person  was  not  an  attorney,  and  the  defendant  was 
not  guilty  of  any  fraud,  I  must  give  him  the  benefit  of  the  Rule  of  Court, 
As  a  case  has  decided,  that  where  an  attorney  has  not  taken  out  his  cer- 
tificate for  more  than  a  year,  his  attestation  is  insufficient,  I  am  of  opinion 
that  this  rule  must  be  made  absolute,  but  not  with  costs. 

Rule  absolute. 


Bail  CourU 


Wallace 

V. 

Brocklet. 


(a)  The  case  of  Kitke  v.  Dark,  2  Har.  & 
Wol.  94 ;  see  also  Robinson  v.  Brooksbank, 
4Dowl.  P.C.395. 

(6)  1  Bos.  &  Pul.  97. 


(e)  4  Barn.  &  Adol.  371.     See  also  Hut- 
ton  V.  Hutson,  7  Tenn  Rep.  7. 
(d)  New  Practice,  p.  279, 280. 


France  v.  Clarkson. 

npHE  defendant  being  in  custody  on  final  process,  in  order  (o  get  his  dis-     if  a  defendant 
charge,  agreed  to  give  a  cognovit  for  the  debt  and  sherifTs  poundage,  j^^  '^"^^  and 
&c.     A  writ  of  summons  was  accordingly  issued  on  the  judgment,  and  the  avritofsammons 
defendant,  while  in  custody,  gave  the  cognovit,  but  no  attorney  was  present  |^™nL  iTb^* 
on  his  part  when  he  executed  it,  not  necessary  that 

an  attorney  should 
be  present  on  hb 
bebilf  when  hctigoi  •  oognofit 
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F.  r,  Lee  having  obtained  a  rule  lo  shew  cause  why  Oils  cognovit  should 
not  be  delivered  up  lo  be  cancelled,  on  the  ground,  amongst  others,  that  the 
rule  of  H.  T.  2  jyHI.  4,  I.  72(a)  was  not  complied  with,  as  no  attorney 
was  present  when  the  defendant  signed  the  cognovit. 

Himfrey  shewed  cause,  and  conteiideil  dial  thai  rule  applied,  as  appeared 
by  its  express  terms,  only  to  cases  where  the  party  was  in  custody  on  mesne 
process ;  and  that  although  a  writ  of  suminons  on  the  judgment  had  issued 
in  this  case,  that  that  would  not  bring  the  case  within  the  rule. 

CoLERiBGE,  J.  heing  of  that  opinion,  and  the  other  grounds  on  which  the 
rule  was  moved  being  answered  by  affidavit,  the  rule  was  discharged  with 


LiDDEL  V.  CrANCH. 

'PHIS  was  a  rule  to  shew  cause  why  the  appearance  entered  by  the  plain- 
tiff for  the  defendant  should  not  be  set  aside  for  irregularity  with 
costs.  The  writ  of  summons  issued  on  the  23th  of  February  last,  and  was 
served  on  the  defendant  on  the  Ist  of  March,  which  was  in  Hilary  vacation. 
No  appearance  was  entered  by  the  defendant,  and  the  plaintifl'  entered  an 
appearance  for  him,  under  the  statute  12  Geo.  1,  c.  29,  on  the  29th  of  May, 
which  was  in  the  present  term.     He  delivered  a  declaration  the  same  day. 


moved  on  the  ground  that  the 
appearance  for  the  defendant,  and 
during  Easter  term  or 
that  in  this  Court  the 
1  following  the  return- 
Since  the  Uniformity  of 


Whateley  slicwed  cause, — This  i 
plaintiff  has  not  so  long  a  time  to  em 
it  is  contended  tJiat  it  should  have  been  done  cii 
during  the  following  vacatioQ.  The  old  rule  * 
plaintiff  must  enter  the  appearance  either  in  the 
day  of  the  writ,  or  in  the  vacation  afler  that  tern 
Process  Act,  £  &  8  fVUl.  4,  c.  39,  Uiere  ia  no  return  of  a  writ  ol 
and  it  is  submitted  that  the  Court  will  now  allow  the  plaintiff  to  enter  the 
appearance  at  any  time  within  four  terms.  That  was  the  practice  of  the 
Court  of  Exchei^uer  formerly ;  Cooke  v.  Allen  (6).  The  case  of  Bugden  v. 
Burr  (c)  was  a  case  in  this  Court  under  the  old  practice. 

N.  S.  Clarke,  contra. — Botli  the  cases  of  Cooke  v.  Allen  and  Bugden  v. 
Burr  recognise  the  practice  of  this  Court  previous  to  the  passing  of  the  Uni- 
formity of  Process  Act,  and  it  is  submitted  that  that  practice  is  not  now 
altered.  The  eighth  day  afler  the  service  of  the  writ  of  summons  is  now  to 
be  considered  as  the  return-day  of  the  writ,  as  the  defendant  ought  to  enter 
an  appearance  before  that  day,  and  the  lime  within  which  a  plaintiff  may 
enter  the  appearance  is  to  be  reckoned  from  that  day. 

CoLEKtiME,  J. — This  is  in  eSect,  although  not  in  words,  an  application  to 
non-pros  the  plaintiff.    Now  the  rule  is,  that  that  cannot  be  done  until  four 

{b)  lCK>inp.&UMi.3S0ilDovLP.C.676i3'rjr.379.    (c)  10  B«a.  tc  Crei.  457. 
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terms  have  expired,  and  that  if  the  defendant  wishes  to  expedite  the  plaintiff.      Bail  Court. 
he  must  rule  him  to  go  on.     Here  the  defendant  has  only  been  served  with         ^^^/^^ 
the  writ,  and  has  not  yet  entered  an  appearance.     Why  should  not  the  plain-        Liddel 
tiff  be  at  liberty  to  enter  an  appearance  for  him  at  any  time  before  four  terms       Cbasch. 
have  elapsed,  as  the  defendant  himself  will  not  appear  ?     Why  is  the  de- 
fendant, who  has  taken  no  step  himself,  to  come  in  and  ask  the  Court  to  set 
aside  this  entry  of  an  appearance,  and  thus,  in  fact,  non-pros  the  plaintiff? 
The  rule  must,  therefore,  be  discharged.     I  do  not  see  the  least  analogy 
between  the  return-day  of  the  writ  under  the  old  practice,  and  the  expiration 
of  the  eight  days'  time  to  put  in  bail  under  the  new. 

Rule  discharged,  with  costs. 


LowDER  V.  Lander. 

n^HIS  was  a  rule  to  shew  cause  why  the  judgment  signed  in  this  case  for     Anattomsy 
want  of  a  plea  should  not  be  set  aside  with  costs  for  irregularity.     A  '«»*<*«°'»J'  London 

■^  .       .  .  has  only  fourdiiya 

declaration,  in  which  the  venue  was  laid  in  Surrey,  had  been  indorsed  to  time  for  pietuiiDf 
plead  in  four  days,  and  judgment  was  signed  on  the  fifth  day.     The  defend-  evei!^"n"^iJJ"**' 
ant  was  a  practising  attorney,  and  resident  in  London.  paMioit  of  the 

Uoiformity  of 

R.  V.  Richards  shewed  cause. — Where  the  defendant  is  an  attorney,  he 
has  no  more  time  for  pleading  in  a  country  than  in  a  town  cause.  That 
was  decided  in  the  case  of  Mann  v.  Fletcher  (a).  This  judgment,  therefore, 
was  regularly  signed. 


Prooesa  Act. 


Davison,  contrtl. — The  only  ground  assigned  for  the  opinion  of  the  Court 
in  the  case  cited  is,  that  an  attorney  is  by  fiction  of  law  supposed  to  be 
always  present  in  Court.  Without  impugning  the  propriety  of  that  decision, 
it  is  submitted,  that  the  reason  of  it  has  become  inapplicable  since  the  Uni- 
formity of  Process  Act,  2  &  3  Witl.  4,  c.  39.  Formerly,  when  an  attorney 
was  sued  as  an  attorney  by  bill,  and  no  process  was  employed  for  the  purpose 
of  bringing  him  into  Court,  there  might  be  some  colour  for  the  rule ;  but 
since  the  above  act,  an  attorney  is  sued  by  writ  of  summons,  like  any  ordi- 
nary person,  and  is  actually  required  to  enter  an  appearance.  The  fiction 
Itself,  therefore,  having  been  done  away  with,  every  thing  founded  upon  it 
should  be  discontinued,  especially  a  rule  of  practice  which  may  operate  very 
harshly  upon  attornies  resident  in  remote  parts  of  the  country. 

Coleridge,  J.  (after  conferring  with  the  Master.) — Where  a  defendant  is 
an  attorney,  and  resides  in  London,  he  has  only  four  days'  time  to  plead  even 
in  a  country  cause.  I  think  that  the  Uniformity  of  Process  Act  does  not 
at  all  affect  such  a  point  of  practice.  As  this  rule  was  moved  with  costs,  it 
roust  be  discharged  with  costs. 

Rule  discharged,  with  costs. 

(a)  6  T.  R.  369.  See  ilto  Archbold's  Practict,  3d  edit.  p.  194,  bj  ChiUy;  and  Brenton 
V.  Lawrenet,  6  Dowl.  P.  C.  506. 


VOL.  ni.  e  c 
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Thompson  v.  Vaux  and  another. 

nETERSDORFF  shewed  cause  against  a  rule  obiaineJ  by  Alfred  S. 
DoTnling,  for  cancelling  a  warrant  of  attorney  on  wliich  proceedings  had 
not  been  commenced,  and  look  a  preliminary  objection  lo  ihe  affidavits,  tbat 
they  were  intituled  as  in  a  cause,  ihe  words  "  plaintiff"  and  "  defendant" 
"  being  added  to  tlie  naracs  of  the  parties.  He  submitted  that  they  might  be 
rightly  so  intituled  if  the  rule  were  for  the  purpose  of  setting  aside  any  pro- 
ceedings on  the  warrant  of  aitoruey,  but  that  the  rule  being  to  set  aside  the 
warrant  of  attorney  itself,  wliich  was  merely  a  document  to  authorise  a 
person  to  take  proceedings  in  a  cause,  they  could  not  be  so  entitled  cor- 
rectly. 

Williams,  J,— I  think  that  the  affidavits  are  properly  intituled  (a). 

The  rule  was  afterwards  made  absolute  with  costs. 

(n)  See  Wilion  v.  Cull(rJde«,  3  B.  &  C.  157)  4  D.&  R.  736 ;  sn.l  SoiMrhy  t.  Woodrtf, 


CitAiG  aud  others  v.  Evans. 

i»vii    rpHlS  was  a  rule  to  shew  cause  why  proceedings  on  a  bail-bond  should  not 
'"  be  set  aside,  on  the  ground  that  bail  had  been  put  in  in  due  time.     The 

iug.  defendant  was  arrested  on  the  26lh  of  April,  and  on  the  3d  of  May  he 
(^  obtained  a  judge's  order  for  a  week's  time  to  put  in  bail.  That  time  expired 
'  on  the  lOth.  It  was  collected  from  the  affidavits,  that  the  defendant  was 
■,  arrested  and  the  bail  taken  at  Carmartlien.  On  tlic  1  Ith  the  hailpicce  was 
fur.  received  in  London  by  the  post,  was  filed  the  same  day  at  the  judge's 
«,m-  chambers,  and  notice  given  to  the  plaintiff's  attorney  of  it  being  lodged 
uiM  the,.e.  The  plaintiff  did  not  except  to  the  bail,  but  took  an  assignment  of 
the  bail-bond,  and  on  the  31st  commenced  an  action  on  it. 

-Dd  jUord'ii  shewed  cause. — A  preliminary  objection  is,  that  the  affidavits  oa 
'  which  the  rule  was  granted  are  intituled  it)  the  original  cause,  whereas  they 
ought  to  be  entitled  in  the  action  against  the  bail. — [Coleridge,  3. — I  do  not 
think  that  an  objection  (6).] — Then  the  rule  must  be  discharged  on  the 
merits,  aa  it  is  clear  that  the  bail  was  not  put  in  on  the  lOih  of  May,  when 
the  time  given  by  [be  judge's  order  expired.  If  the  Rule  of  H.  T.  2 /ft//.  4, 
I.  14  (c)  is  relied  on,  it  is  submitted  that  that  rule  is  superseded  by  the 
Uniformity  of  Process  Act,  S  &  3  Will.  4,  c.  39,  which  requires  bail  to  be 
put  in  within  eight  days  after  the  arrest. 

Arehbold,  contr^. — This  bail  being  taken  at  Carroarthen,  must  have  been 
taken  on  the  10th  of  May  at  latest,  as  the  bail-piece  was  received  in  London 

(6)  Lrgtti  V.  CfttiioMd.   I   Doitl.   P.  C.  Mks.  &  Well.  37,  >hew  tbat  it  may  be  ioii- 

3Sl  i  2  Cramp.  tL  Jet..  333;   2  Tjr.  177  i  tuleJ  eithet  way. 

KtUtj  T.    It'rolAer,  2    Chil.    109  ;    Stride  v.  (c)  I  Dawl.  P.  C.  IBS. 
Hill,  1  G^,  431  i   i  Do»1.  P.  C.  709  i  1 
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by  the  post  on  the  morning  of  the  llth.  That  was  a  putting  in  bail  within 
the  time  given  by  the  judge's  order,  and  it  was  not  necessary  that  the  bail- 
piece  should  have  been  filed  and  notice  given  within  tliat  time.  This  case  is 
also  within  the  Rule  of  H.  T.  2  JViil,  4,  I.  14,  by  which  it  is  ordered, 
that  in  the  case  of  country  bail,  if  the  defendant  resides  more  than  forty  miles 
off  London,  which  this  defendant  appears  to  have  done,  that  the  bail-piece 
shall  be  transmitted  and  filed  within  fifteen  days  after  the  taking  thereof. 
Independently,  therefore,  of  the  time  given  by  the  judge's  order,  this  bail- 
piece  was  filed  in  time.  That  rule  is  not  superseded  by  the  Uniformity  of 
Process  Act,  as  the  rule  and  act  are  quite  distinct,  and  can  well  stand 
together. 


Bail  Court, 


Craig 
aod  others 

V, 
£VAN8. 


Coleridge,  J. — I  am  clear  that  the  meaning  of  a  judge's  order  for  giving 
time  to  put  in  bail  is,  that  within  the  time  given  not  only  must  the  bail  be 
put  in,  but  the  bail-piece  must  be  transmitted  to  London,  and  be  filed  at  the 
judge's  chambers.  The  proceedings  on  the  bail-bond  are  therefore  regular. 
Mr.  Archbold  relies  on  the  Rule  H.  T.  2  WilL  4,  L  14,  and  says,  that  in 
this  case  it  was  filed  within  the  fifteen  days  allowed  by  that  rule.  From 
what  appears,  I  must  take  this  to  have  been  country  bail.  Now  it  is  con- 
tended that  that  rule  was  superseded  by  the  Uniformity  of  Process  Act,  but 
whether  that  be  so  or  not,  this  case  is  not  within  that  rule.  The  rule  states 
nothing  as  to  the  taking  of  the  bail,  but  as  to  the  duty  of  transmitting  and 
filing  the  bail-piece  after  the  taking.  Mr.  Archbold  contends  that  the  de- 
fendant, by  that  rule,  gets  fifleen  days  beyond  the  time  given  by  the  judge's 
order,  to  transmit  and  file  the  bail-piece.  I  think  that  that  is  not  so,  and 
therefore  this  rule  must  be  discharged  with  costs,  to  be  paid  by  the  bail. 
Four  days'  time  may  be  had  to  put  in  bail  to  the  original  action. 

Rule  discharged  accordingly. 


Cripp  s  Bail. 

jyYLES  opposed  these  bail,  which  were  town  bail. — The  first  objection 
is,  that  the  notice  of  the  bail  does  not  describe  them  either  as  house- 
keepers or  freeholders,  as  required  by  the  Rule  T.  T.  1  ffllL  4,  s.  2(a). 
An  Anonymous  case  reported  (6)  shews  that  to  be  a  good  objection.  In  that 
case  the  omission  was  held  to  be  a  cause  for  rejecting  the  bail  altogether. 
Another  objection  is,  that  the  affidavit  of  justification  of  one  of  the  bail, 
given  under  the  Rule  of  T.  T.  1  Will,  4,  s.  3,  does  not  comply  with  the 
form  given  by  the  rule,  as  it  states  that  the  person  "  is  not  bail  for  any  other 
defendant."  It  should  have  gone  on  "except  in  this  action,"  for  this  person 
may  be,  consistently  with  that  affidavit,  bail  for  this  same  defendant  in  many 
other  actions.  The  case  of  Pcnsons  bail  (c),  shews  that  that  objection  is  a 
ground  for  rejecting  the  bail  altogether.  A  third  objection  is,  that  the  affi- 
davit of  justification  states  the  property  of  the  bail  to  consist  of  household 
furniture,  stock-in-trade,  and  book  debts,  but  does  not  particularise  the  value 


1.  Tf  a  noUee 
of  bHil  does  Qot 
descrilir  tliem 
either  »s  house- 
keepers or  free- 
holders, they  mHy 
be  rejected , 

2.  In  ilie  case 
of  towu  bail,  if 
the  nfhdMvit  of 
justtfiratiou  does 
not  exactly  rora- 
ply  with  the  Rule 
ofT.  T.  1  /r.  4, 
the  buil  shall  not 
be  rejected,  but 
the  plaintiff  shuU 
have  further  iime 
to  inquire  as  to 
tlieir  suthciency. 


(a)  1  Dowl   P.  C.  103. 

(b)  1  Dowl.  P.  C.  160. 


(f )  I  Har.  &  Wol.  663 ;  4  Dowl.  P.  C. 
627. 


c  c  2 


TERM  REPORTS  is  the  KING'S  BENCH. 

of  CQcIi,  vrtiicli  ihe  rortn  requirts.     Tliis  ia  anotlier  ground  for  rejecting  ibe 
bail. 

Thvnmx,  comrii.  —  These  are  all  objet'tLons  wliith  affect  die  question 
of  the  costs  of  jiistifying  only,  and  are  not  causes  for  rejecting  the  bail. 
The  case  of  Ptnsun't  bail  is  distiiigiiisliablc  frnm  the  present,  for  tliere 
it  wa«  country  bail,  while  in  this  case  it  is  town  bail^  and  therefore  the  second 
aod  third  objections  arising  on  the  affidavit,  may  be  in  this  case  cured  by 
examination  of  the  bail  when  they  appear  to  justify.  The  plain ti IT,  by  having 
the  opportunity  here  to  examine  the  bail,  is  placed  in  the  same  situation  he 
would  have  been  in  had  the  form  given  by  ibe  rule  been  exactly  complied 
iviib. 

Coleridge,  J.— 1  think  that  the  afTidavit  of  jusliiicaiion  is  insufficient. 
After  the  case  of  Pemon's  bail,  the  only  way  in  which  it  can  be  contended 
that  these  bail  must  not  be  rejected  is,  by  the  distinction  between  country 
and  town  bail,  as  in  the  case  of  town  bail  they  are  present,  and  can  be  exa- 
mined ax  to  the  matters  which  are  omitted  in  the  affidavit.  It  cannot  how- 
ever be  said  that  the  plaintiff  is  in  ibe  same  situation  by  examining  the  bail 
themselves  when  they  appear  to  justily,  as  he  might  have  made  inquiry  from 
other  persons  beforehand,  bad  the  affidavit  of  justification  been  properly 
made.  I  think,  as  to  the  two  objections  to  the  form  of  the  affidavit  of  justi- 
fication, the  plaintiff  should  have  time  n'vcn  him  to  make  further  inquiries 
as  to  the  bail ;  but,  inasmuch  as  the  objection  to  the  notice  of  bail  is  exactly 
the  same  as  in  the  Anunymvui  case  cited,  in  which  the  bail  were  rejected 
altogether,  these  baJI  must  in  the  same  way  be  rejected  alM. 

Bail  rejected. 

T/iomai  ihen  obtained  time  to  add  another  bail,  and  to  justify  at  chambers, 
it  bemg  the  last  day  of  term  (a). 

(a)  See  Cann-'i  Bill,  aiiM,  187. 


Feltham   V.  King. 

An  uctptioB  Is  /^N  the  16th  of  May,  bail  in  this  case  were  put  in  and  notice  was  given. 

^^«^r*«^on  O"  ^^^  ^^""^  '''*  plaintiff  served  a  notice  of  exception,  which  on  the  face 

I  odIj  Due  of  iba  gf  it  purported  to  be  an  exception  to  only  one  of  the  two  bad.  The  defendant 

,o  Ml,  ii  iMd.    j^g^jpj  j],ig  exception  as  a  nullity,  and  did  not  justify  the  bail.     The  plaintiff 

then  look  an  assignment  of  the  bail-bond,  and  sued  out  a  writ  of  summons 

against  the  bail  to  the  sheriff.     A  rule  having  been  obtained  to  shew  cause 

why  the  assignment  of  the  bail-bond  and  the  proceedings  againat  the  bail 

should  not  be  set  aside  for  irregularity, 

T.  F.  Ellit  shewed  cause.— There  is  no  express  authority  to  be  found  in 
this  case.  This  exception  to  one  of  the  bail  is  in  effect  an  exception  to  both, 
but  is  a  notice  at  the  same  time  that  it  is  intended  to  object  to  the  one  men- 
tioned only.  On  principle  there  can  be  no  objection  to  this  form  being 
adopted  ;  it  must  have  the  effect  of  saving  trouble  and  expense. 


Feltham 

V. 
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Hoggins,  coiitr^. — The  invariable  practice  is  to  except  to  both  the  bail,  and  Bail  Court, 
the  form  of  exception  given  by  Mr.  Tidd,  in  the  Appendix  to  his  Practice, 
shews  that  to  be  the  correct  form.  If  this  exception  should  be  held  good,  it 
will  also  be  an  injustice  to  the  other  bail,  who  is  entitled  to  be  satisfied  with  Kino. 
his  fellow  bail,  and  by  this  means  he  may  have  a  fellow  bail  of  whom  he 
knows  nothing  whatever.  The  appearance,  moreover,  of  the  defendant  in 
Court  is  triable  by  the  record,  and  therefore  supposing  this  exception  is  held 
to  be  good  there  will  then  be  an  entry  on  the  record  as  to  one  bail,  and  as  to 
the  other,  there  will  be  an  entry  of  the  exception,  instead  of  an  entry  as  to 
both  at  the  same  time. — [Coleridge,  J. — That  will  not  be  so;  there  will  be 
no  appearance  of  the  defendant  until  two  good  bail  are  put  in.] — The  two 
persons  form  together  but  one  bail,  and  must  both  therefore  be  excepted  to. 
There  is  no  authority  against  this  rule,  and  the  invariable  practice  must  con- 
sequently prevail,  and  the  rule  must  be  made  absolute. 

Coleridge,  J. — I  do  not  think  that  much  reliance  can  be  placed  on  the 
language  of  the  precedent  on  which  Mr.  Hoggins  relies,  because  the  words 
there  are  in  the  plural  number.  As  to  the  inconvenience  to  the  other  bail,  I 
do  not  see  how  that  can  be  considered  an  inconvenience  ;  the  other  bail  has 
an  opportunity  to  withdraw,  and  can  refuse  to  justify  with  any  one  else. 
Next,  as  to  the  strict  right,  I  think  it  is  true,  as  has  been  argued,  that  an  ex- 
ception to  one  of  the  bail  is  an  exception  to  both.  One  bail  cannot  justify 
without  the  other,  except  by  consent  of  the  parties  (a),  so  that  virtually  an 
exception  to  one  is  an  exception  to  both,  and  it  is  not  till  both  come  up  and 
justify  that  bail  is  put  in.  This  exception  therefore  was  right,  and  the  rule 
must  be  discharged,  but  not  with  costs. 

Rule  discharged  without  costs. 

(a)  WkiU's  Bail,  2  Har.  &  Wol.  134  ;  6  Dowl.  P.C.  133. 


Reynolds'  Bail. 

TfZ'NOWLES  opposed  these  bail,  and  objected  that  one  of  them  was  a  proc-     ^  proctor  may 
tor,  which  he  submitted  was  within  the  meaning  of  the  rule  H.  T.  2  b«  bail  for  a  de- 
Will,  4,  I.  Id  (6),  that  no  attorney  should  be  put  in  as  bail. 

Coleridge,  J. — I  do  not  think  a  proctor  is  within  that  rule. 

Bail  allowed. 
(6)  1  Dowl.  P.  C.  186. 


Stone's  Bail. 

zfLFRED  S,  DOIVLING  opposed  these  bail.     The  defendant,  who  was     An  insolvent 
in  custody,  had  petitioned  for  his  discharge  under  the  Insolvent  Act,  X^**e<Uoju.. 
and  had  inserted  in  his  schedule  the  sum  of  25/.  as  due  to  the  plaintiff  in  the  ufy  bail  in  an  ac- 
action.     He  had  been  remanded  by  the  Insolvent  Court  in  respect  of  this  ^^^^^^'^^JST 
debt  and  others,  as  appeared  by  the  order  remanding  him.     The  sura  for  mitted  iu  hu 
which  the  plaintiff  had  detained  him  in  this  action  was  also  %bl.     It  was  sub-  *******"^'' 
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miitetl,  iha[  af\er  having  aclmitteil  on  his  schc>lule  ttiat  he  owed  the  plaimifr 
ibia  money,  lie  ivas  esiupped  tVom  Jenyiug  it  by  defending  this  action,  and 
that  therefore  itie  bail  could  not  justify. 


C.  C.  Joiifi,  coTitrit,  submitted  that  that  iras  nc 
lot  justify.  He  also  submitted,  thai  it  did  not 
lie  pbiniiff,  which  was  admitted  on  ihe  scheduli 
vas  sought  to  be  recovered  in  this  action. 


reason  why  the  bail  shov 
appear  thai  the  debt  due 


CoLEBiDOE,  J. — Afler  admitting  this  debt  on  the  schedule,  how  can  the 
defendant  say  that  the  plaintiff  has  no  cause  of  action  ?  The  defendant  is 
held  to  bail  for  2.1/.,  and  [  know  of  no  other  debt  due  by  him  to  the  plaintiff 
than  the  one  of  Sal.  admitted  in  the  schedule.  1  must  act  on  the  evidence 
before  me,  and  must  therefore  presume  that  it  is  the  same  debt.  After  ad- 
iiiitting  the  debt  on  the  schedule  lie  cumiot  justify  the  bail. 

Bail  rejected. 


Dk 


ahte's  Bail. 


etM™.''  'T'HE  affidavit  of  one  of  these  bail  which  accompanied  the  notice  oC  bail, 
"rtrra"  accotding  to  the  rule  of  T.  T.  1  IVill.  4,  3(o)  described  his  prnperty 
Dfjuiia-  ^  consisting  of"  furniture  and  efPecta  in  and  on  his  house  and  premises  at 
'I"'!.  Sic,  of  the  value  &c.  ;  "  on  being  opposed,  the  bail  could  not  justify  to  the 
ajuiiiry  requisite  amount  on  his  furniture,  but  proved  he  had  sulficient  ilaci:  in  trade 
Miii"o-    on  the  premises  mentioned  in  tlie  aflidavit. 


Mansel,  who  opposed  the  bail,  siibmitted  that  he  could  not  justify  for 
stock  in  trade,  as  coming  under  tht-  lerm  "  eflecis"  in  the  affidavit  of  justifi- 
cation ;  and  that  the  cases  of  Jacksoa^s  bail  (b)  and  Hemming  v.  Blake  (c) 
shewed  that  if  this  bail  were  allowed,  the  Court  would  order  the  defendant  to 
pay  the  costs  of  opposition. 

Fiti,  contra,  submitted  that  the  slock  in  trade  came  under  the  description 
of  "effects,"  and  that,  even  if  it  did  not,  the  plaintiff  was  not  entitled  to 
be  paid  the  costs  of  opposition,  as  the  rule  of  T.T.  1  IVtll.  i,  S,  only  or- 
dered that  the  p/am/tj^  should  pay  the  costs  of  opposition  where  there  was 
an  aflidavit  in  the  form  mentioned  and  the  bail  were  allowed.  He  submitted 
also  that  the  practice  was  altered  since  the  decision  of  the  cases  referred  to. 

CoLERiDOE,  J. — 1  think  that  stock  in  trade  cannot  be  considered  to  come 
under  the  term  "  efTects."  Then  is  this  case  within  the  rule  of  T.  T.  1  HVL 
*?  The  bail  has  failed  to  justify  according  to  the  affidavit  which  accompanied 
the  notice  of  bail,  therefore  they  might  be  rejected,  and  the  defendant  would 
have  to  pay  the  costsof  opposing  them.  But  the  bail  is  admitted  ex  gratis  to 
justify  oil  other  property,  and  that  1  think  maybe  done  on  thcconditionof  the 
defendant  paying  the  costs  of  the  opposition.     The  bail,  in  making  the  afii- 


(«)  1 


(c)  I  Do»i.  P.C.  179. 
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davit,  takes  on  himself  to  say  that  his  property  is  that  specified  in  the  affida-     Bail  Court, 
vit ;  now,  suppose  he  abandons  that  property,  and  justified  on  property  of  a        ^'^^/*^  ^ 
totally  different  description,  the  plaintiff  in  that  case  would  clearly  be  misled       '^Bai"'  * 
in  making  opposition  to  the  bail.     So  also  here  the  plaintiff  was  misled  in 
bis  opposition.    The  two  cases  cited  are  exactly  in  point,  and  I  shall  decide 
on  them. 

Bail  allowed,  the  defendant  to  pay  the  costs  of  opposition. 


Doe  d.  Wiggs  v.  Roe. 

d^GLE  moved  for  judgment  against  the  casual  ejector,  unless  an  appear-     loacoantry 
ance  were  entered  before  the  end  of  the  present  term.    The  cause  was  a  Mt^iTto  ap- 
country  cause,  and  the  declaration  was  served  before  Easter  terra,  with  no-  P*""  *"  '^^^ 
tice  to  appear  in  Easter  term.    He  cited  Doe  v.  Roe  (a)  and  Right  d.  Jeffery  be  granted  u  of 
v.  Wrong  {b\  as  directly  in  point.  ^^^  ™"!^ 

meut  against  tha 

Williams,  J. — It  being  a  country  cause,  the  rule  would  have  been  granted  **"**  «j«ctor. 
in  the  office  as  a  matter  of  course,  without  making  a  special  application  to 
the  Court. 

Rule  granted, 

(a)  1  Dowl.  P.  C.  495.  (6)  2  Dowl.  P.C.  348. 


Doe  rf.  Symes  v.  Roe. 

SfVAlSCS  moved  for  judgment  against  the  casual  ejector.     The  affidavit     R«ie  niti  grant, 
stated  a  service  on  the  1 6th  of  May,  which  was  six  days  before  the  com-  jfj^j  "he'cMuai 
mencement  of  this  term.    The  notice  at  the  foot  of  the  declaration  was  dated  ejector  in  ivinity 
on  the  13th  of  May,  1837,  and  required  the  tenant  to  appear  in  next  Easter  ^^^JJiJJli* 
term.    The  affidavit  also  stated,  that  the  deponent,  when  he  served  the  de-  the  tenant  to  ap- 
claration  and  notice,  explained  it  to  mean  that  the  tenant  should  appear  in  £[^ter°term,  it 
this  present  Trinity  term.     It  was  submitted,  that  the  mistake  in  the  notice  i^v^og  been  ex- 
was  supplied  by  the  affidavit  stating  the  explanation  that  had  been  given.       iviiaty  term.^ 

CoLERDiGE,  J. — I  think  a  rule  nisi  may  be  granted,  there  will  then  be  no 
surprise  on  the  party. 

Rule  nisi  granted,  which  was  afterwards  made  absolute,  no  cause  being 
shewn  (c). 

(c)  See  Dm  d.  Ail  Souit  CoiUgi  v.  Roe,  2      3  Dowl.  P.  C.  5  ;  and  Doe  d.  WiUon  v.  Bee, 
Har.  &  Wol.  138  ;  Doe  d.  Smithert  v.  Roe,      M.T.  1837,  post. 
4  Dowl.  P.  C.  374 ',  Doe  d.  Gore  v.  Rots, 
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Ball  Court. 

Doe  d.  Fraser  v.  Roe. 

On  monog  fi,.      1^  fl_  CLARKE  moveil  for  judgment  against  the  casual  ejector.     The 
ihEooiiiFji-i'tsr,  affidavit  siaicd  a  service  an  a  person  who  said  that  he  was  the  last 

•  •'^«" '"'  ">'  tenant  in  possession,  which  the  deponent  believed  to  be  true  ;  it  also  stated 
•naiuu"  cDuii  bi  >  service  on  a  [lerson  who  said  he  had  got  the  key  of  the  premises  ;  it  also 
toiitii'^i  «"«t  *"'^'*  '^^'  '''^  declaration  had  been  nailed  on  the  door,  but  did  not  state  that 
bcducoernd wig  the  tenant  in  possession  had  been  served.  It  appeared  that  it  was  impos- 
poJfJIo"''"''  sible  to  ascertain  who  the  tenant  in  possession  was,  and  it  was  submitted, 
that  under  these  circumstances  the  service  was  iiuRieient. 


I 


CoLEttiDoE,  J. — Either  there  is  some  one  in  possession,  or  there  is  not. 
If  there  is,  the  rule  is  clear  thai  it  must  be  sworn  that  the  tenant  in  pos- 
session has  been  served.  Under  particular  circumstances,  the  practice  is  to 
■wear  to  a  service  on  the  tenant  in  possession,  by  doing  so  and  so.  It'  there 
ii  no  tenant  in  possession,  the  party  must  proceed  as  on  a  vacant  possession. 

Rule  refused. 


Doe  d.  Ha  ll  and  others  v.  Roe. 

!!»]«(■   l^    WILLIAMS  moved  for  judgment  against  the  casual  ejector.     The 
'op"i-  '  action  was  brought  to  recover  a  railway,  which  was  in  the  possession 

1"^'  of  an  Iron  Company.      Two  of  the    partners  had  been  served  with  the 
acirni,  declaration  and  notice,  which,  it  was  submitted,  was  sufficient,  as   all  the 
partners  together  were  joint- tenants. 

CoLZKiDGK,  J, — I  think  that  is  sufficient. 

Rule  absolute  (a). 

(a>  S.  P.  Dot i.Tmnki-u  v.  Hat,  anti.  49. 


Doe  d.  Eaton  v.  Roe. 

nuienid  f^  RAIVLINSON  moved  for  judgment  against  the  casual  ejector.     Four 

puud  br  jBiff-  '  of  the  tenants  had  been  regularly  served.     The  affidavit  stated  that  the 

"HutuTK™"'*  deponent  went  to  serve  the  fifth  three  or  four  days  before  the  term,  and  met 

vhna  ihi  drcii-  (he  Wife  of  the  tenant,  who  lived  on  part  of  the  premises,  at  a  short  distance 

"««'d"i-  (torn  the  premises.     He  then  read  over  and  explained  the  declaration  and 

piidnedwih*  notice  to  her.     He  did  not  leave  a  copy  of  them  with  her,  but  marked  the 

■ndKopy  oMt  copy  that  she  might  know  it,  and  said  he  would  go  to  the  house  and  see  if 

inirk^d,  wht.ii  he  could  find  the  tenant  himself  there,  and  that  if  he  did  not,  he  would  leave 

viVdaicrtwitii  that  copy  at  the  house.     He  then  went  to  the  house,  found  the  tenant  was 

•niwiHTpmon  dd  ^gj  ^j  home,  and  gave  the  copy  he  had  marked  to  the  tenant's  daughter. 
The  next  day  he  called  again,  found  the  tenant  out,  but  saw  the  same 
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daughter,  who  said  her  father  had  liad  the  copy  he  lefl.     He  also  saw  the      BaHC4mrt. 

copy  lying  on  the  chimney-piece.  >^^/^ 

Doe 
d. 
Coleridge,  J. — You  may  take  a  rule  nisi,  which  you  may  serve  on  the        Eaton 

wife  or  on  the  premises.  *'• 

Rule  nisi  granted. 


Do£  d.  Messer  t;.  Roe. 

T  BAY  LEV  moved  for  judgment  against  the  casual  ejector.    There  were     i.  Roie  nUi 
three  tenants  of  different  parts  of  the  premises  sought  to  be  recovered,  JJJ^j  againi"the 
two  of  whom  had  been  properly  served.     The  affidavit  stated  that  the  decla-  <*»«ui  ejector, 
ration  and  notice  had  been  read  over  and  served  on  the  servant  of  the  wMODaaenrsat 
brother-in-law  of  the  third  tenant  in  possession,  Hannah  Ferm,  with  whom  ■****•  Jj"^ 
she  resided.     The  servant  said  that  she  was  too  ill  to  be  seen.     The  servant  uved,  who  «m 
then  took  the  declaration  and  notice  up  stairs,  and  returned  in  about  five  f?f***l  ***  ^  *°® 

^  III  to  be  teen. 

minutes,  and  said  that  she  had  delivered  it  to  H»  Ferris,  which  the  deponent     s.  a  mbtake  in 
believed  to  be  true.  t:^'J:t„ 

one  tenant,  in  the 

Coleridge,  J. — You  may  take  a  rule  nisi  as  to  that  tenant  (a).  r7nTiMi*iimnr 


terial. 


J.  Bayley  then  said,  that  in  the  notice  served  on  H,  Ferris^  the  name  of 
one  of  the  other  tenants  was  by  mistake  wrongly  inserted,  the  notice  served 
on  that  tenant  having  been  right.  He  submitted,  that  as  that  tenant  himself 
could  not  avail  himself  of  the  mistake,  so  neither  could  H.  Ferris  (6). 

Coleridge,  J. — I  think  it  is  immaterial. 

Rule  accordingly. 

(a)  See  Doe  d.  Tudcer  v.  Roe^  I  Har.  &  516,  it  was  held  sufficient  if  the  notice  served 

Wol.  671 ;  and  Doe  d.  Hartford  v.  Roe,  I  on  each  tenant  contained  the  name  of  that 

Har.  &  Wol.  352.  one  tenant  only. 

(6)  In  Doed,  Field  v.  Roe,  1  Har.  &  Wol. 


The  King  v.  Garogan. 

nn  DENMAN  WHATLEY  moved,  on  the  part  of  the  Sheriffs  of  London,     R«i«  g«»ted  to 

Middlesex,  and  Surrey,  to  amend  the  returns  to  several  writs  of  capias  JJ*.  ^nt  ofcIpiiM 

utlagatum,  by  inserting  the  amount  of  the  appraisement  of  the  goods,  and  uUegatom. 
submitted  that  it  was  a  motion  which  was  granted  of  course. 

Coleridge,  J.  granted  the  rule. 
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Bail  Court. 

NowELL  V.  Hart. 

AdncriptisnoF    E^£ZZi I' obtained  a  rule  to  shew  cause  why  the  plaintifT  should  Dot  find 
iD'iffid^vii".Bt  securily  for  costs,  on  an  affidavit  in  the  form  "  John  Hart,  of  the  Strand, 

thcSu.Bd,  ■lib-    in  the  county  of  Middlesex,  tailor,  maketh  oaih,  &c." 


I 


J.  Jervia,  on  shewing  cause,  objected  that  this  description  of  the  deponeni 
IS  of  the  Strand,  without  giving  any  number,  was  insufficient. 

CoLERtDoe,  J.  thought  it  sufficient  (n). 

The  rule  was  afterwards  discharged  on  the  merits. 

(a)  See  WiU^  ■..('kambiTt.  1  llir.  &  Wol.  1 16;  JUil/er  v.  Miller,  3  Scott,  117. 

Frank  u.  James. 


A  npiudi-        ^M^HOMAS  moved  for  a  rule  to  discharge  the  defendant  out  of  custody  for 
CM^fctaofUio  irregularity,  he  having  been  arrested  on  a  writ  of  capias  directed  "  To 

CmUco/ Dovn"    the  Constable  of  the  Castle  of  Dover,"  when  by  the  Uniformity  of  Process 
'*''^-  Act,  2  &  3  IFill.  4,  c.  39,  Schedule  No.  +,  the  fom  of  direction  given  was, 

"  To  the  Constable  of  Dover  Caatle." 

CoLEtusQE,  J.  refused  the  rule. 


Matnard  V.  Reynolds. 

sdithor  jyLATTxnQv^A  to  discharge  the  defendant  out  of  custody,  on  account  of 

i.Miof  ^  irregularity  in  the  affidavit  of  debt.     The  affidavit  stated  that  the 

iht,M>UDj  defendant  was  indebted  as  acceptor  of  a  bill  of  exchange,  drawn  at  three  days 

1"  h«d  ■'K*"t  ^"^  which  he  did  not  pay,  "  although  he  had  had  sight  thereof,  and 

•ioc«  ita«  although  more  than  three  days  had  elapsed  since  he  was  requested  to  pay 

"■itbt  ^^  same."     It  was  Bubmilted  that  this  statement  of  the  non-payment,  with- 

,  bat  not  out  any  day  being  mentioned  when  it  was  presented,  was  insufBcient. 

iriod.  CoLEBiDOE,  J. — I  think  it  is  sufficient. 

Rule  refused  (6). 
(»}  See  Vthornt  >.  Fmull,  4  M.  &  acoll,  431  ;  S.  C.  not  S.  P.  2  Dowl.  F.  C.  801. 


Anker  v.  Robinson. 

.  *!*"=  w  for'lhl    N*^^"^^  °^  '™'  ''"^  ^^  B'^'en  in  this  cause  for  the  sittings  after  Hilary 
piiiDUff  u  God  term,  which  had  been  countermanded. 

iKorilyforcwU, 

ihr  dtfcDdiuit  cumot  Uie  utnt  tlajr  hifc  >  rult  Bit!  focjodsiHiit  u  m  cut  of  neuuit 
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Hoggins  obtained  a  rule  nisi  for  the  plaintiff  to  find  security  for  costs,  on  BmL  Court. 
the  ground  of  being  resident  abroad,  on  an  affidavit  which  explained  the         ^^^^^ 
cause  of  the  delay  in  making  the  application,  and  the  same  day  moved  for  a        Ankbb 

rule  nisi  for  judgment  as  in  case  of  nonsuit.  Robxksom. 

Coleridge,  J. — I  think  that  that  rule  is  inconsistent  with  the  former  rule, 
and  therefore  cannot  be  granted. 

Rule  refused. 


The  King  v.  The  Governor  and  Directors  of  the  Parishes 
of  St.  Andrew,  Holborn,  and  St.  George-the- 
Martyr,  London. 

fjf  UMFREY  mo\ed  for  a  rule  to  set  aside  a  mandamus  that  had  issued     Stwai*,that 
in  this  case,  on  the  ground  that  there  were  not  eight  days  between  the  SSItdlii'iHy 
teste  and  return  of  the  writ.     He  cited  The  King  v.  The  Mayor  ofDaoer  (a),  twwn  the  te«t« 

aad  return  of  a 
writofmaadamut. 

Coleridge,  J.,  after  consulting  Mr.  Robinson  of  the  Crown  Office,  granted 
a  rule  nisi. 

(a)  I  Strange,  407. 


BURRELL  V.  SeATON. 

T  JERVIS  having  obtained  on  a  former  day  a  rule  nisi,  calling  on  an     where  an  a^ 
attorney  to  shew  cause  why  he  should  not  pay  the  costs  of  taxation  of  ^JJ^^^^J!!!  °**J 
his  bill,  more  than  one-sixth  having  been  struck  off,  now  applied  to  the  of  which  he  was 
Court  to  be  allowed  to  serve  it  on  the  attorney's  agent,  as  the  attorney  him-  l|"*][j*Jf,^  MmT 
self  could  not  be  found.     On  inquiry  at  the  house  in  London,  of  which  he  ter'a  office,  aud 
was  described  in  the  list  kept  at  the  Master's  Office,  it  was  found  that  he  ^^^  "i^^^  ©f 
certainly  did  not  live  there  (6).  •  rule  to  pay  the 

coats  of  taaatioa 
was  allowed  to  be 

LiTTLEDALE,  J.  granted  the  application.  "»*<*•  on  *^ 


agent. 


(6)  See  the  Rule  as  to  the  entry  of  the  natnef  of  attomies  at  the  Master^s  Office,  Tidd  Pr. 
p.  71,  72,  9th  ed. 


The  King  v.  The  Justices  of  the  North  Riding  of  Yorkshire,   xing'*  Bench. 


Q^    TEMPLE  had  obtained  a  rule  nisi  for  a  certiorari  to  the  Court  of      May2bth, 
Quarter  Sessions  of  the  North  Riding  of  Yorkshire,  to  remove  an     officers  of  a 
order  in  bastardy,  on  the  ground  that  the  notice  of  the  application  for  the  ^"^^ISjJiJJjT* 
order  was  not  duly  signed^  according  to  the  requisites  of  4  &  5  WUL  4,  «nto,  and  who 

p    7fi    «j    7*?  bear  the  uame 

c.   /  o,  s.   /  O.  ^  ^nj  eiercise 

The  order  was  applied  for  on  behalf  of  the  inhabitants  of  Egton,  which  is  functions  similar 
a  township  within  the  parish  of  Lyth.  It  contains  a  chapel,  where  mmr-  churchwardens, 
riages,  baptisms,  and  funerals  are  performed,  and  which  is  repaired  by  rates  "•not therefore 

I'l'-r*  TTKt        '   %     %  '  t*   -ry  !•  1   overseers  of  the 

levied  m  Egton.    The  mhabitants  of  Egton  support  tbeir  own  poor,  and  towosuip :  aod 

accordiogly  their 
sigoature  b  not  reqaired  to  a  notice  of  an  ap}»Ucation  for  a  bastardy  order. 
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Cne'i  Bfnch.  elect  oflicera  culled  churchwardens,  who  exercise  [he  usual  functions  of 
■•^•t'*^  parish  churchwardens.  They  also  elect  two  overseers  (a).  The  notice  was 
The  Kiya       signed  by  the  two  overseers  only,  and  not  signed  by  the  churchwardens. 

rbc  JuMiceior 

lorihlUdiagof       6/u«  now  shewed  cause. — All  the  oPBcers  comprehended  within  the  meaning 

YoBiauiHE.    of  [lie  word  "overseers"  have  signed  this  notice.  The  73d  section  requires  the 

notice  in  question  to  be  signed  by  the  overseers  or  guarditms  of  the  parish  ap- 

I  plying.  In  the  interpretation  clause,  s.  109,  "overseer"  is  defined  to  mean 
"  overseers  of  the  poor,  churchwardens,  so  far  as  they  are  authorized  by  law 
to  act  in  the  management  or  relief  of  the  poor,  or  in  the  collection  or  distri- 
bution of  the  jioor-rate,  assistant  overseer,  or  any  other  subordinate  officer, 
whether  paid  or  unpaid,  in  any  parish  or  union,  who  shall  be  employed  therein 
in  carrying  this  act,  or  the  laws  for  the  relief  of  the  poor,  into  execution." 
The  officers  in  Egton,  called  churchwardens,  ore  not  within  this  definition, 
although  it  gives  a  certain  extension  to  the  meaning  of  the  word  "  over- 
seer." Many  acts  of  parliament  (b)  speak  of  the  duties  and  office  of  over- 
seers OS  distinct  from  those  of  churchwardens;  and  the  43  EHz.  c.  2,  a. 
1,  by  which  churchwardens  are  also  constituted  overseers  for  certain  pur- 
poses, applies  to  parish  churchwardens  only.  But  Egion  is  a  township, 
and  its  ofBcers,  though  called  churchwardens,  are  in  truth  chapel  wardens. 
Neither  the  13  &  H  Car.  3,  nor  any  other  statute,  invests  chapelwardens 
with  the  character  of  overseers  generally,  or  authorizes  ihem  to  interfere  in 
matters  of  bastardy.  By  6  Geo.  S,  c.  31,  any  single  overseer  is  empowered 
to  make  the  application  for  an  order  of  maintenance ;  and  there  is  no  legis- 
lative provision  which  creates  the  necessity  for  the  interference  of  these 
chapelwardens  on  the  occasion  of  such  an  application.  Rrx  v.  Nantwkh  (c) 
decided  that  neither  the  churchwardens  of  a  parish  containing  a  township, 
nor  the  chapelwardens  of  a  chapel  within  that  township,  have  any  authority 
to  interfere  in  the  management  of  the  poor  of  such  township  (r/). 

iS'.  Tatiple,  conirti.' — Although  Egton  is,  speaking  literally,  a  township,  it 
is  still  in  the  nature  of  a  parish,  of  which  it  possesses  nearly  all  the  charac- 
teristics, its  chapel  also  is  something  more  than  a  chapel  in  the  strict  sense 
of  the  word,  since  marriages  and  all  the  ordinary  offices  of  a  church  are  per- 
formed there.  The  statute  of  Eliiabeli,  therefore,  applies  ;  and  under  that 
statute  the  churchwardens  of  Egton  are  constituted  overseers.  It  is  true 
that  statute  speaks  of  parishes  only,  but  its  application  was  obviously  not 
intended  to  be  restricted  to  tbem,  as  appears  from  the  language  of  many  sub- 
sequent statutes,  which  speak  of  the  churchwardens  of  parishes,  toaniixpt,  or 
placet,  as  possessing  the  character  of  overseers.  In  Rex  v.  Nanlvach,  BayUy,  i. 
observes,  that  the  legislature  have  contemplated  the  application  of  the  word 
"  chtirch wardens"  to  townships  as  well  as  to  parishes.  Rex  v.  Naalmch 
differs  altogether  from  the  present  case.  It  did  not  there  appear  that  there 
were  any  churchwardens  or  chapelwardens  of  the  township ;  and  there  was 

(o)  ThereUalio&ausuiaDioveneer.who  (i)  17  G.  3,  c.  3B  i   56G.3,  c.129;    3 

bad  Bot  ugoed  the  notice,  but  tbis  fact  did  Dot  W.  4,  c.  45,  (tfae  Refomi  Act,)  5  b  6  H'.  4, 

■ppetc  upon  the  iffidavits  in  lupport  of  Ibe  c.  76,  Ithi  Slunicipal  Corpnralioa  Act.) 

rule.     TbeCourl,  iberefore.decIinedeDlering  (c)  ]6EaM,22e. 

into  tbe  coniidentloD  u  to  whelher  it  wii  ne-  {d\  Maay  other  poinli  w«te  railed,  but  ai 

cuiaiv  for  bim  to  ligD.    Tho  objAclion,  thai  the  Court  decided  upon  one  ool;,  the  othen 

he  had  not  ligoed,  wu  taken  at  aeuioni.  have  been  otnitled. 
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nothing  in  the  case  which  called  for  a  decision  of  the  point  now  raised.  If  these  King't  Bench. 

churchwardens  are  to  be  considered  as  on  the  same  footing  with  other  church-  v^s/^ 

wardens,  then  the  interpretation  clause  of  the  new  act  will  apply.     The  The  Kino 

meaning  of  the  clause  is,  that  no  distinction  is  to  exist  between  the  church-  j^^  justices  of 

wardens  and  overseers  as  regards  the  management  of  the  poor.     The  notice  North  Riding  of 

in  question,  therefore,  not  having  been  signed  by  the  churchwardens,  is  Yorkshire. 
invalid,  and  the  sessions  had  no  authority  to  entertain  the  application. 

Lord  Denman,  C.  J. — Of  the  numerous  answers  given  by  Mr.  Bliss,  one 
is  conclusive,  viz.  that  not  only  the  majority,  but  all  of  the  overseers  have 
signed  this  notice.     The  43  Eliz.  applied  to  parishes  only.     Then  the  statute 
13  &  14  Car,  2,  c.  12,  s.  21,  in  order  to  avoid  the  inconveniences  resulting 
from  the  extent  of  some  large  parishes,  authorised  the  appointment  of  over- 
seers for  townships  and  villages,  but  did  not  make  any  provision  for  the 
appointment  within  them  of  churchwardens,  or  any  such  officer.     Several 
other  statutes  follow,  not  very  nicely  worded,  from  the  language  of  which  it 
would  seem  that  the  legislature  understood  the  statute  of  Charles  to  have 
authorised  the  appointment  of  churchwardens  also,  and  that  they  were  to 
exercise  the  functions  of  overseers.     I  am  not  aware  that  any  statute  assigned 
them  such  functions,  and  the  mere  opinion  of  the  legislature  is  not  sufficient 
to  call  a  new  set  of  officers  into  existence.     In  many  cases,  moreover,  it 
would  be  extremely  difficult  to  ascertain  the  precise  boundaries  of  a  cha- 
pelry ;  and  convenience  is  every  way  better  consulted  by  holding  that  the 
statute  of  Charles  2,  at  all  events,  did  not  contemplate  the  existence  of  any 
such  officers  as  churchwardens  of  a  township.     This  is  not  inconsistent  with 
the  decision  in  Rex  v.  Nantwich  (a).     Bay  ley,  J.  there  observes,  that  though 
it  may  be  inaccurate  to  apply  the  word  "churchwardens'*  to  a  township,  '*  still 
if  there  were  a  chapel  within  it,  the  legislature  might  think  the  word  not 
inapplicable.     The  act  probably  meant,  that  if  there  were  persons  within  a 
township  exercising  a  similar  function  to  that  of  churchwardens,  they  should 
join,  &c."    This  is  a  mere  expression  of  his  opinion  as  to  the  possible  inten- 
tion of  the  legislature  as  to  a  point  which  was  not  at  all  necessary  to  be 
determined  in  that  case. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  Egton  is  not  a  parish,  and 
the  statute  of  Eliz,  applies  to  parishes  only.  The  statute  of  Charles  2  has 
no  provision  for  the  election  of  churchwardens  or  chapelwardens  for  town- 
ships at  all.  It  is  true  that  the  17  Geo,  2,  c.  38,  s.  1,  and  some  other 
statutes,  speak  of  the  churchwardens  and  overseers  of  the  poor  of  any 
parish,  township,  or  place.  But  these  words  may  mean,  reddendo  singula 
singulis,  the  churchwardens  and  overseers  of  a  parish,  and  the  overseers  of  a 
township  or  place  maintaining  its  own  poor.  Whether  that  be  so  or  not,  the 
use  of  such  words  cannot  operate  so  as  to  alter  the  direct  provisions  of 
previous  statutes. 

Patteson,  J. — I  am  also  of  the  same  opinion.  The  question  arises  upon 
8.  73  of  4  &  5  fVill,  4,  c.  76.  I  wish  to  be  understood  as  not  giving  any 
opinion  as  to  the  necessity  for  all  tlie  overseers  to  join  in  signing  the  notice 
under  consideration.     A  similar  point  has  been  already  before  the  Court  (6)  ; 

(a)  16  East,  328.  {h)  lUx  v.  JutlicM  of  Dsrbythirt,  mntt,  248. 
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Kii}g'i  Biuch.    but  in  this  case  it  is  not  necessary  to  determine  tliat  point,  because  all  the 

fact  to  bave  Joined.     The  chape  I  ward  ens  can  only  be 

fiship  in  cuses  where  ihe  limits  of  the  chajielry  and  llic 

The  Juitices  of  township  precisely  coincide.      It  is  admitted  tliac  there  \a  no  direct  decision 

Moiih  Ridipg  of  determining  that  these  officers  arc  overseers.     IJiit  it  is  contended  that  it  is 

YonuBiai.     jjj  ^^  impHed  lliat  they  are  bo,  fiom  the  8  &.  t)  /CiV/.  3,  c,  30,  and  otlic 


,  nhich  speak  of  llie  churchwardens  and  overseers  of  any  pariah 
or  place.  However,  there  is  nothing  to  shew  that  in  that  act  the  legislature 
intended  to  apply  the  nords  to  townships.  It  rather  looks  as  if  ihey  con- 
templated the  exinCeiice  of  churchwardens  for  someplace,  not  comprehending 
the  whole  pariah  ;  and  ifsnch  a  meaning  can  be  picked  out  of  any  other  act, 
then,  as  to  the  provisions  of  that  act,  the  construction  may  he  correct.  Still 
there  is  nothing  to  lead  us  to  apply  snch  a  conBtriiciic)n  to  the  siatule  of 
Eliz.  In  this  case,  therefore,  all  the  persons  that  are  required  to  join  have 
joined. 

Rule  discharged. 


The  Ki.VG  V.  The  Inhabitants  of  Audleigh. 

May  27tli. 

^iiijenturn  O^  appeal  against  an  order  of  two  justices,  dated  5th  December,  18.15, 
"■'  "'' ""  whereby  Thomas  Brckey  and  his   five  children  were  removed   from  the 

•Fj'd  trriiio  parUh  of  Dcdham  to  the  parish  of  Ardleigh,  both  in  the  county  of  Essex, 
i«i  n'™  "  ^^  sessions  confirmed  the  order,  subject  to  ihe  opinion  of  this  Court  on  the 
iiDirii.aud  following  case: — The  pauper,  Thomni  Beckei/,  was,  for  many  years  previous 
Ktvititaa  ^"^  ip  '"  the  year  18^3,  seised  and  possessed  of  freehold  and  copyhold 
.■niHH.  estates,  situate  in  the  parishes  of  ArtUci^jh,  Langham,  and  Dedham,  in  the 
i.fa'mni^r  county  of  Essex,  which  he  derived  as  devisee  in  fee  under  the  will  of  his 
"•"Tt*^^  father,  and  to  which  copyhold  part  thereof  in  the  said  parish  of  Dcdliam,  he 
nndHiiiid,  was  in  December  IS^l  admitted  at  a  general  court  baron  then  holden  lor 
«°u  tund  '''*  manor  of  Overball  and  Netherhall,  in  Dedham  aforesaid,  to  hold  to  him, 
•d  ar  ihscopj-  his  heirs  and  assigns,  for  ever. 

Ltw  An-  '^''^  pauper  received  the  rents  of  the  said  premises,  from  the  time  of  his 

tiuiihtuid    father's  death,  down  to  January,  163S. 

»^!>iiiisu  ^'  ^^  ^'f  ^  ^'^  '''^  father's  death,  and  from  tlience  untd  the  17ih  April, 
dH-iHdin  1832,  the  pauper  resided  at  Ardleigh.  On  the  17th  April,  !8.'f2,  he  went  to 
UK  hIc  reside  in  Dedham,  where  he  continued  to  reside  from  that  time  down  to  the 
1'^'''  "■"  time  of  the  hearing  of  the  appeal ;  he  did  not  occupy  the  said  copyhold  pre- 
LT  B.'i  ddin,  miaes,  but  resided  during  the  whole  time  on  other  premises  in  Dedham. 
'""'I'""  By  indentures  of  lease  and  release  and  assignment,  dated  10th  and  11th 

— Hiu.iiut  January,  1832,  the  said  indenture  of  release  and  assignment  being  made 
of(h"u(i«o-  between  the  pauper  of  tlie  one  part,  and  Priscilla  Abrty,  widow,  Juirpk 
.,Ui*t>>iipir,  Otbome,  merchant,  and  Samuel  Abrry,  farmer,  of  the  other  part,  (and  exe- 
",""  ,h,  cuted  by  the  pauper  on  the  day  of  the  date  thereof,)  reciting  that  the  pauper 
h  whtn  Uie  (vaa  seised  and  possessed  of  certain  freehold  and  copyhold  estates  in  the 
iicHuHi  DDt  several  parishes  of  Ardleigh,  Langham,  and  Dedham,  in  the  said  county  of 
''''*^"  Essex,  and  was  also  possessed  of  certain  stock,  effects,  and  debts,  and  that, 
nest.  to  the  intent  to  enable  him  to  pay  his  creditors,  he  had  resolved  to  convey 

and  assure  all  bis  freehold  messuages,  lands,  tenements,  and  heredit«ments, 
and  to  covenant  to  surrender  and  assure  all  his  copyhold  messuages,  land*, 
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tenements,  and  hereditaments,  unto  and  to  the  use  of  the  said  P.  A,,  J,  O., 
and  5.  A,^  their  heirs  and  assigns,  and  to  assign  his  stock,  effects,  and  debts 
unto  the  said  P.  A», «/.  0.,  and  S.  ^.,  and  their  executors,  upon  the  trusts  there- 
mafter  mentioned ;  it  was  witnessed,  that  to  the  intent  to  enable  the  said  pauper 
to  provide  for  the  demands  of  his  several  creditors,  and  in  pursuance  of  the 
said  agreement,  and  for  the  nominal  considerations  therein  mentioned,  he  the 
said  pauper,  by  virtue  of  all  powers  and  authorities  him  enabling  thereto,  di- 
rected, limited,  and  appointed,  and  also  granted,  bargained,  sold,  aliened,  and 
released  unto  the  said  P.  A,^  J.  0.,  and  S,  A.,  in  their  actual  possession 
there  being,  by  virtue  of  the  bargain  and  sale  for  a  year  therein  mentioned, 
all  the  freehold  messuages,  lands,  tenements,  and  hereditaments  of  him  the 
said  pauper,  situate,  lying,  and  being  in  the  several  parishes  of  Ardleigh, 
Langham,  and  Dedham  aforesaid,  or  in  any  parish  or  place  adjoining  thereto, 
as  he  the  said  pauper  was  at  law  or  in  equity  seised  of  or  entitled  to,  for  any 
estate  of  freehold  and  inheritance  in  possession,  reversion,  remainder  or 
expectancy,  and  the  reversion  &c.,  and  all  the  estate  &c.,  together  with  all 
deeds  &c ;  to  hold  unto  and  to  the  use  of  the  said  P.  A,,  J.  0.,  and  S.  A., 
their  heirs  &c.,  upon  trust  that  they  the  said  trustees  should  sell  the  same 
by  public  auction  or  private  contract,  in  one  or  more  lot  or  lots,  unto  any 
person  or  persons  whomsoever,  for  the  best  price  that  could  be  reasonably 
obtained  for  the  same,  and  should  make  and  execute  all  such  contracts,  con- 
veyances, assurances,  acts,  matters,  and  things,  as  should  be  requisite  or 
expedient  for  or  towards  making  or  perfecting  such  sale  or  sales,  and  should 
from  time  to  time  collect  and  receive  the  rents,  issues,  and  profits  of  the  said 
freehold  premises,  or  of  such  part  thereof  as  for  the  time  being  should  not 
be  sold  under  the  trusts  aforesaid.  And  it  was  further  witnessed,  that  for 
the  considerations  therein  aforesaid,  he  the  said  pauper,  for  himself,  his  heirs 
&c.,  did  covenant,  promise,  and  agree,  to  and  with  the  said  P,  A.,  J.  O.,  and 
S.  A.,  their  heirs  &c.,  that  he  the  said  pauper,  or  his  heirs,  should  and 
would,  upon  request  made  by  them  the  said  P.  A.,  J,  0.,  and  S,  A.^  or  either 
of  them,  their  or  either  of  their  heirs  &c.,  well  and  effectually  surrender, 
according  to  the  custom  of  the  respective  manors  of  which  they  were  holden, 
all  and  every  the  copyhold  or  customary  messuages,  lands,  tenements,  and 
hereditaments  of  him  the  said  pauper,  situate  in  the  several  parishes  of  Ard- 
leigh,  Langham,  and  Dedham  aforesaid,  and  holden  of  the  several  manors  of 
Langham  Hall,  Bovell's  Hall,  Shaws,  Dedham  Hall,  Overhall,  and  Nether- 
hall,  or  of  some  other  manor  or  manors  in  Great  Britain,  and  the  reversion 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents,  issues,  and 
profits  thereof;  and  all  the  estate,  right,  title,  interest,  inheritance,  use,  trust, 
property,  possession,  benefit,  claim,  and  demand  whatsoever,  both  at  law  and 
in  equity,  of  him  the  said  pauper,  of,  in,  to,  or  out  of  the  said  hereditaments 
and  premises,  to  the  only  use  and  behoof  of  the  said  P.  A,,  J,  0.,  and  S.  A,f 
their  heirs  and  assigns,  or  as  they,  or  the  survivors  or  survivor  of  them,  his 
heirs  or  assigns,  should  order,  direct,  and  appoint,  or  to  any  purchaser  or 
purchasers  under  the  trust  therein  declared  of  the  same  ;  and  that  in  the 
meantime,  and  until  such  surrender  or  surrenders  should  be  made,  and  the 
said  P.  A,,  J.  0.,  and  S,  ^.,  their  heirs  or  assigns,  or  such  other  person  or 
persons  as  aforesaid,  should  be  admitted  under  or  by  virtue  of  the  same  sur- 
render or  surrenders,  he  the  said  pauper  and  his  heirs  should  stand  and  be 


KiTig*s  Bench, 


The  Kino 


V, 


Inhabitants  of 
Aroleioh. 
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Xi»g'i  B<nch.  seised  and  possessed  of  ilie  said  copyhold  or  customary  hereditaments  and 
'"'*"'  premises,  and  every  part  [hereof,  with  the  appurtenances,  in  trust  for  the 
TheKu<o  said  P.  A.,  J.  0.,  and  S.  A  ,  their  heirs  and  assigns;  and  it  was  thereby 
[nhtbiianUof  ^"'"'ed  and  agreed,  that  (he  said  P.  A.,  J.  0.,  and  S.  A.,  their  heirs  and 
Aitctiioii.  assigns,  should  thenceforth  stand  possessed  of  and  iniercsled  in  the  said 
copyhold  or  customary  messuages,  lands,  tenements,  and  hereditaments,  and 
every  part  thereof,  upon  trust  to  sell  and  dispose  of  the  same  in  tiie  same 
manner,  and  with  the  same  powers  and  authorities  as  were  thereinbefore 
declared  of  and  concerning  the  aforesaid  freehold  hereditaments  and  pre- 
mises, with  3  declaration,  that  the  person  or  persons  who  should  pay  unto 
the  said  trustees  any  purchase- money  or  moneys,  rents,  issues,  or  profits, 
of  or  arising  from  the  aforesaid  freehold  or  copyhold  meiisuages,  lands,  tene- 
ments, hereditaments,  and  premises,  or  any  of  them,  or  any  part  thereof, 
should  not  be  obliged  to  see  to  the  application  of,  and  should  not  be  charge- 
able for  tlie  misapplication  of  the  same,  or  any  part  thereof;  and  that  the 
receipts  of  the  said  trustees  for  the  same  should  be  sufficient  discharges; 
and  it  was  also  witnessed,  that  for  the  considerations  in  the  said  indenture 
aforesaid,  the  said  pauper  assigned  to  the  said  f.  A.,  J.  0.,  and  S.  A.,  their 
executors,  administrators,  and  assigns,  all  the  household  furniture,  stock, 
effects,  and  debts,  and  all  other  the  personal  estate  of  him  the  said  pauper ; 
to  hold  to  the  said  P.  A„  J.  0.,  and  S.  A.,  their  executors  and  admini- 
Btralors,  upon  trust  to  sell,  collect,  get  in.  and  receive  the  same,  in  manner  in 
the  now  reciting  indenture  expressed. 

And  it  was  by  the  said  indenture  declared  and  agreed  by  and  between  the 
said  parties  thereto,  that  the  said  P.  A.,  J.  0.,  and  S.  A.,  their  heirs  &c., 
should  stand  and  be  possessed  of  and  interested  in  the  monies  to  arise  and 
be  received  by  virtue  of  or  under  the  sales  thereinbefore  authorised  to  be 
made,  or  to  be  collected  and  gotten  in  by  the  ways  and  means  therein  afore- 
said, or  otherwise  to  arise  from  or  in  respect  of  the  premises  thereby  granted 
and  released,  covenanted  to  be  surrendered  and  assigned,  or  expressed  or 
intended  so  to  be,  upon  and  for  the  intents  and  purposes  thereinafler  de- 
cUred  (that  is  to  say)  ;  upon  trust  therewith  and  thereout,  in  the  first  pbcc, 
to  pay  the  costs  and  charges  in  the  said  indenture  expressed ;  and  upon 
further  trust,  to  pay  pari  passu,  and  without  any  preference  or  priority,  unto 
the  several  creditors  of  the  said  pauper,  the  amount  of  their  respective  debts ; 
and]  if  there  should  be  any  residue  or  surplus,  upon  trust  to  pay  the  aamr 
unto  the  said  pauper,  his  executors,  administrators  and  assigria. 

The  said  indenture  contained  a  declaration,  that  the  trustees  should  manage 
the  farming  business  &c.  of  the  said  pauper  until  the  aforesaid  sales  should 
be  made  and  completed,  in  such  manner  as  they  should  deem  most  fit  for  the 
benefit  and  interest  of  the  estate  of  the  said  pauper. 

By  deed-poll  dated  the  18th  January,  1832,  aAer  reciting  the  trusts  of 
the  said  indenture  of  release  of  the  11th  January,  188S,  as  hereinbefore  set 
forth,  it  was  witnessed,  that  each  and  every  the  persons  whose  hands  and 
seals  were  affixed  thereto,  did  covenant  and  agree  with  the  said  pauper,  that 
they  would  accept  and  take  the  provision  made  by  the  said  indenture  of 
release  of  the  11th  of  January  then  instant,  in  full  discharge  and  satisfaction 
of  their  several  demands,  and  upon  receipt  thereof  execute  such  releases 
and  acquittances  as  might  be  necessary  for  releasing  the  said  pauper  from  all 
claims  and  demands  in  respect  thereof;  and  also  that  they  would  not  arrest 
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or  prosecute  him  for  or  in  respect  of  the  same,  with  a  proviso,  that  if  the    Khg*i  Bench, 
said  trustees  should  be  prevented  carrying  the  trusts  of  the  said  indenture        v^n/^^ 
of  the  11th  of  January  into  effect,  then  the  said  creditors  should  be  at  liberty      The  Kino 
to  proceed  for  recovery  of  their  respective  debts  in  the  same  manner  as  if  inhabhants'of 
they  had  not  executed  the  said  deed-poll.  Ardleigh. 

On  the  2d  October,  1832,  the  said  pauper,  in  consideration  of  the  sum  of 
50/.  in  the  surrender  stated  to  be  paid  to  him  by  one  IViUiam  DowneSt  (who 
had  verbally  agreed  to  purchase  the  said  premises  on  the  1 1  th  May  pre- 
ceding) out  of  Court,  surrendered,  according  to  the  custom  of  the  (said 
manor  of  Overhall  and  Netherhall,  the  said  copyhold  cottage  and  piece  of 
land  situate  in  Dedham  aforesaid,  and  holden  of  the  said  manor  of  Overhall 
and  Netherhall,  to  the  use  of  the  aforesaid  William  DovmeSf  who  was  ad- 
mitted thereto  on  the  20th  November,  1832,  to  hold  to  him,  his  heirs  and 
assigns. 

Under  the  above  circumstances,  the  question  for  the  opinion  of  theXourt 
is,  whether,  afler  the  execution  by  the  pauper  of  the  said  indentures  of  the 
10th  and  11th  January,  1832,  and  of  the  deed  of  assent  by  the  creditors  of 
the  18th  of  January,  1832,  and  from  thence  down  to  the  time  of  the  admis- 
sion of  the  said  William  Downes  to  the  said  copyhold  premises  in  Dedham, 
or  down  to  the  time  of  the  said  surrender  thereof  to  him,  or  during  the 
period  of  any  forty  days  af\er  the  17th  of  April,  1832,  he  the  pauper  con- 
tinued to  have  an  estate  or  interest  in  the  said  copyhold  premises  in  Dedham, 
sufficient  to  confer  a  settlement  upon  him,  and  whether  the  pauper  gained 
such  settlement  by  his  residence  in  the  said  parish  of  Dedham  during  the 
period  and  in  manner  as  hereinbefore  stated. 

If  the  Court  shall  be  of  opinion  that  the  pauper  had  an  estate  or  interest 
sufficient  to  confer  a  settlement,  then  the  order  of  sessions  is  to  be  reversed, 
and  the  order  of  removal  to  be  quashed  ;  otherwise  the  order  of  sessions  to 
be  confirmed. 

Thesiger  and  A,  S,  Dowlingt  in  support  of  the  order  of  sessions. — The  ques- 
tion is,  whether  the  pauper  had  such  an  interest  in,  or  was  so  connected  with 
this  copyhold  property,  af^er  the  execution  of  the  deed,  as  to  be  irremoveable. 
The  covenant  to  surrender  gave  the  intended  trustees  an  equitable  interest, 
and  so  wholly  divested  the  pauper  of  it,  that  if  they  had  assigned^  the  lord 
would  have  been  bound  to  admit  their  assignee.  The  pauper  himself,  there- 
fore, was  a  bare  legal  trustee^  neither  managing  nor  resident  upon  the  pro- 
perty. No  case  can  be  found  where  such  a  trustee  has  been  held  to  gain  a 
settlement.  The  pauper  had  no  such  interest  as  a  guardian  in  socage^  who 
has  a  right  to  reside.  Rex  v.  Oakley  (a)  ;  or  as  an  executor  or  administrator, 
who  moreover  are  bound  to  reside,  for  the  purpose  of  managing  the  pro- 
perty. A  mortgagee,  although  possessed  of  the  legal  estate,  does  not  acquire 
a  settlement,  unless  he  has  resided  on  the  property.  It  may  be  said,  that 
the  pauper  has  an  interest  in  the  property  to  the  extent  of  the  surplus,  if 
any,  payable  to  him  after  the  discharge  of  his  debts.  But  in  Rex  v.  St. 
Michaefs,  Bath  (6),  Lord  Mansfield^  C.  J.  thought  a  chance  of  that  kind  of 
little  importance,  and  there  is  nothing  to  shew  the  adequacy  of  this  estate  to 

(a)  10  East,  491.  A  oatural  gutrdito  hat     &  Ad.  714. 
no  luch  right;    Ris  v.  Shtrritigton,  3  B.  (6)  Doug.  680. 
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Xing't  Btiich.    if'e  payment  of  the  debts.     In  Rex  v.  Jlolme  East  IVarer  Quarter  (a),  ihe 

^*v*>         pauper  resided  on  ilie  properly,  with  the  pi^miigBion  of  her  trustee,  and  was 

TheKixo      entitled  to  the  whole  beneficial  interest  in  it  for  life.      In  Rex  v.  Ediag- 

InhilMiiinis  of  '""(i),  the  conveying  parties  always  continued  in  possession,  and  the  con- 

AuDLiiou.      veyance  was  considered  to  be  equivalent  to  a  muttgage,  and  nothing  more. 

Where  the  pauper  has  virtually  no  interest,  or  one  merely  doubtful  and  con- 

tingcnl,  the  Courts  have  agreed  tliat  a  senlement  would  jnol  be  gained  even 

by  residence  ;  Rex  v.  Cregrina  (c).  Rex  v.  Tarraitl  I.avncntun  (ri). 

Rt/land,  and  C.  Jl.  Turner,  contra — Tbe  question  is,  wlictber  the  possession 
of  a  legal  estate  is  siilllcieiit  to  confer  a  settlement ;  because  the  deed  shews 
that  the  pauper  was  never  diveslcd  of  the  legal  estate.  No  one  but  he  could 
demise  or  distrain,  and  there  can  be  no  doubt  but  ihat  a  legal,  and  also  a 
cleur  equitable  estate,  is  sufficient.  Where  the  Coitrts  have  decided  that  no 
settlement  was  gained,  there  hud  been  an  absolute  conveyance,  or  only  a 
doubtful  equity;  Res  V.  Gtil(ling(oa{e).  In  Rex  v.  St.  MkhaeCs,  Both, 
there  was  fraud,  and  iliat  was  much  relied  on  by  the  Court.  Rex  v.  Crf- 
grina  was  decided,  on  the  ground  that  the  pauper  possessed  neither  an 
equitable  nor  a  legal  estate.  Rei  v,  //ou^A/un-Zc-SpriBgC/)  has  decided, 
that  neither  occupation,  nor  a  residence  on  the  property,  is  necessary,  and 
lhat  a  resideace  in  the  parish  is  suHicient.  But  Rex  v.  Dorstoae  {g')  is  decisive 
of  (he  question.  There  the  pauper  had  not  the  equitable  interest,  for  he 
had  contracted  to  sell,  and  the  premises  were  in  the  occupation  of  anotJier  ; 
yet  it  was  held,  that  by  a  residence  of  forty  days  in  the  same  parish,  a  set- 
tlement was  conferred. 

Lord  Denh&n,  C.  J.^As  the  legal  estate  was  still  in  the  pauper,  I  am  of 
opinion  that  he  was  not  removeable.  1  also  tliink  that  a  residence  upon  the 
property  itself  was  not  necessary.  We  do  not  know  that  the  pauper  ever 
would  have  been  called  upon  to  surrender  his  copyhold  lands  to  the  trustees, 
for  it  IB  quite  consistent  with  the  circumstances  of  the  case  that  siiRicient 
funds  were  procured  from  other  sources ;  and  in  this  event  he  certainly  never 
would  be  called  upon  to  make  the  surrender.  In  order  to  decide,  we  have 
only  10  ascertain  that,  at  the  time  of  making  the  order  of  the  justices,  he  was 
residing  in  a  parish  where  the  estate  lay  to  which  be  was  legally  entitled. 

LtTTLEDALE,  J. — I  am  of  tbe  same  opinion.  The  pauper  appears  cer- 
tainly to  have  been  possessed  of  the  legal  estate,  which  is  quite  sufficient  to 
render  him  irremoveable.  Besides,  the  equitable  estate  was  held  for  his 
benefit;  his  debts  were  to  be  discharged  by  it,  and  the  surplus  to  be  paid  to 
himself.  It  is  laid  down  in  Nolan,  p.  SI,  that  a  parly,  in  order  to  gain  a  set- 
tlement by  estate,  must  either  have  the  l^a)  estate  or  the  equitable  estate  in 
possession.  It  is  quite  clear  that  the  pauper  in  this  case  had  the  legal  estate. 
Had  an  action  of  ejectment  been  brought  for  the  property,  he  alone  could 
have  been  the  lessor. 

Patteson,  J. — In  principle  this  case  exactly  resembles  Rex  v,  Dontone, 

(fl)  16  Eojt.  \n.  (0  a  B.  &  C.  129. 

(A)  lEail,2S8.  (f  )  I  Eul,  247. 

(t)  2Ad.  &El.a36;  I  Hir.  &  Wol.  53.  ((>  I  Ea«,  296. 
Id)  3  East.  S26. 
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In  that  case  there  was  an  agreement  to  sell ;  in  this,  to  surrender  to  trustees    King'$  Bench. 
to  sell.     In  that  case  also  the  pauper  did  not  reside  on  the  property,  and  he         v^v^ 
was  not  held  to  be  thereby  precluded  from  gaining  a  settlement.     The  cir-       1'*»e  K'no 
cumstance  of  non-residence  is  immaterial  in  this  case.     It  could  only  be    inhabitants  of 
important  as  raising  an  inference  that  the  pauper  was  in  possession  and      Ardleiou. 
occupation  of  the  property.     But  where  a  party  has  the  legal  title,  the  autho- 
rities go  to  shew   that  possession  and  occupation  arc  not  also  necessary. 
Besides,  the  clause  in  this  deed,  vesting  the  management  of  the  pauper's 
farming  business  in  the  trustees,  is  not  necessarily  applicable  to  these  copy- 
hold lands.     In  Rex  v.  Crtgrina^  the  Court  went  on  the  ground  that  the 
pauper  had  no  interest,  either  legal  or  equitable. 

Order  of  Sessions  quashed. 


Doe  (L  Perry  v.  Newton  and  Wife. 

AToD.  2.  (a) 

"C^JECTMENT  tried  before  Coleridge,  3 ,  at  the  Summer  Assizes  at  Carlisle     Where  Uie 

1836.     The  question  in  issue  was  the  genuineness  of  a  wiU,  on  which  ^art^'^rha^^writ- 
thc  defendant  relied.     The  persons  whose  names  appeared  as  attesting  wit-  iug  is  disputed, 
nesses  were  dead.      The  defendant  called  witnesses  to  prove  their  hand-  pareu»?d™cu^oi 
writing  and  the  handwriting  of  the  testator.     The  counsel  for  the  plaintiff  »n  question  with 
(who  undertook  to  prove  that  the  signatures  of  the  testator  and   of  the  5he*grnuh»e  haud- 
attesting  witnesses  were  forgeries)  in  the  course  of  cross-examination  put  wntiugoftue 
several  letters  purporting   to  have  been   written  by  the  supposed   testator  th^y  are  in  evi- 
and  attesting  witnesses,  into  the  hands  of  the  witnesses  for  the  defendant,  *''^"^*  for  other 
and  they  admitted  that  those  letters  were,  in  their  opinion,  written  by  the  cause.   But  uo 
parties  by  whom  they  purported  to  be   written.      He  afterwards,  on   the  <io«^"m/'Dt  ™^y  *>« 

f,    -i         .    .      .«»         11     1        •  given  10  evidence 

part  of  the  plamtin,  called  witnesses  who  stated  their  belief  that  the  sig-  for  tiie  sole  pur- 
natures  to  the  will  were  not  in  the  handwriting  of  the  supposed  testator  **^*^u*un*Je^"' 
and  attesting  witnesses.     He  then  proposed  to  give  in  evidence  the  before-  t^'*  disputed 
mentioned  letters,   in   order    that   the  jury   might  institute   a   comparison  ^'*JJ^ J'"  ***8 » «>• 
between  them  and  the  disputed  signatures.     The  learned  judge  refused  to 
receive  the  evidence.     Verdict  for  the  defendants. 

Alexander  now  moved  for  a  new  trial,  on  the  ground  (among  others)  that 
this  evidence  ought  to  have  been  received.  It  must  be  admitted  that  a  wiV- 
ness  cannot  prove  the  handwriting  of  a  party  by  comparison  of  the  disputed 
writing  with  other  writing  established  to  be  his.  But  the  jury  are  not  pre- 
cluded from  doing  so,  Griffith  v.  IVilliatns  (b),  Solitav,  Yarrow  {c).  The  do- 
cuments in  those  cases,  it  is  true,  were  in  evidence  for  other  purposes.  But 
that  can  make  no  difference  in  principle  ;  and  in  Allesbrook  v.  Roach  (</),  cfo- 
cuments  not  in  the  cause  were  permitted  by  Lord  Kentjon  to  be  exhibited  to 
the  jury,  for  the  purpose  of  comparison  with  the  disputed  documents.  An 
objection  was  taken  to  its  being  done,  and  his  lordship,  in  overruling  it,  ex- 
pressed a  strong  opinion  in  favour  of  the  practice. 

Two  grounds  appear  to  have  been  relied  on  in  opposition  to  it.     One  that 

(a)  This  case  was  argued  and  determined  (6)  I  C.&  J.  47. 

in  Michaelmas  Term  last,  but  has  been  in>  (c)  1  M.  &  R.  )33. 

serted  here  fiom  its  connection  with  the  fol-  (<^)  1  ^^P*  351. 
lowing  case. 

D  D  2 
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.  juries  may  consist  of  illiterate  persons,  incompetent  to  institute  sucli  a  eora- 
parifion.  The  other,  that  the  writings  exliibitt'd  for  the  purpose  of  compa- 
rison may  have  been  unfairly  selected. 

The  first  objection  can  scarcely  be  said  to  exist  at  ilie  present  day,  and 
never  eould  have  had  much  weight;  because  if  the  jury  were  unable  to  read, 
the  evidence  would  simply  become  unavailing. 

As  to  the  second,  it  equally  applies  to  the  case  of  ancient  writings  in  issues 
depending,  on  the  gennineness  of  whicb,  comparison  is  admitted  to  be  a  legi- 
timate mode  of  proof. 

Lord  Denmax,  C,  J. — With  respect  to  the  question  whether  the  letters 
were  admissible,  I  think  we  ought  to  raise  no  doubtti  whatever  on  the  sub- 
ject. GriJilAs  V,  JVilliana  (a)  was  thought  to  go  a  long  way.  In  [hat  case  the 
fact  was,  that  the  documents  were  already  in  evidence  in  the  case.  It  seems 
to  me  therefore,  that  the  ground  for  there  admitting  llie  comparison,  was  the 
impossibility  to  act  otherwise.  The  jury  must  and  will  compare  documents 
which  are  already  before  them  ;  It  is  better  therefore  that  the  Court  should 
direct  their  attemion,  and  give  them  advice,  than  that  they  should  form  their 
□pinion  without  assistance.  I  own  it  is  not  easy  to  reconcile  this  with 
Lord  Keni)oHS  decision  in  AlUsbrook  v.  Roach  (h).  RuiGriffittu  v.  WiHuiiu, 
which  certainly  has  gone  as  far  as  we  ought  to  go,  slops  short  of  that  case.  I 
think  it  safer  not  to  allow  a  comparison  of  handwriting  by  the  jury  in  any  case 
where  it  can  be  excluded,  especially  when  I  consider  that  ve  are  laying 
down  a  rule  of  evidence  applicable  to  criminal  as  well  as  civil  cases. 

Patteson,  J. — I  always  understood  CriJS'hv,  Williams  was  a  case  where 
tlie  documents  were  already  in  the  cause,  and  therefore  it  was  impossible  to 
exclude  compaiison.  A  question  similar  to  the  present  arose  liefore  me  at 
Gloucester,  and  1  acted  on  the  principle  now  laid  down,  and  refused  to  admit 
rhe  evidence.  1  think  ihc  case  before  Lord  Kenyan  cannot  be  .supported.  I 
think  that  be  went  beyond  the  law,  and  it  would  be  extremely  dangeroiu 
to  establish  a  practice  in  cotisonance  with  such  a  decision. 

WtLLiAua,  J. — Is  it  well  ascenained  that  the  facta  in  the  nisi  prius  case 
are  correctly  stated  ?  Nothing  seems  to  have  been  done  upon  it  ever  since. 
It  haa  never  been  acted  on,  nor  referred  to.  I  own  I  doubt  whether  Lord 
Kenyan,  so  correct  In  the  law  of  evidence  as  he  waa,  came  to  any  such  con- 
clusion as  is  there  reported.  However,  I  feel  that  it  is  our  duty  rather  to 
curtail  as  much  as  possible  the  introduction  of  evidence  of  such  a  nature,  than 
in  any  way  to  extend  it.  We  know  how  ollen  the  handwriting  of  the  same 
iDdividual  varies.  A  party  ought  not  to  have  the  power  of  misleading  a  jury, 
by  selecting  such  documents  only  as  he  pleases  for  that  express  purpose. 

The  case  in  the  Exchequer  may  be  supported,  for  the  reasons  given.  No 
doubt  juries  will  compare  the  handwriting  of  documents  actually  before  them. 
And  it  is  better  that  they  should  do  that  under  the  guidance  of  the  Court 
tlian  incidentally,  and  in  a  corner.. 

Coleridge,  J. — I  am  of  the  same  opinion.  As  to  the  instance  referred  to 
in  the  case  of  ancient  handwriting,  I  always  considered  that  an  exception, 

(a)  1  CfO.  St  J.  47.  (i)  1  E«p.  351. 
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like  other  exceptions,  by  reason  of  tbe  necessity  of  the  case.     Such  writing  King*t  Bench. 

also  is  less  open  than  modern  writing  to  the  danger  of  being  forged.  v^/^^^ 

Another  very  strong  objection  is  created  to  my  mind,  by  the  great  number  j^" 

of  issues  that  must  be  tried  if  this  kind  of  evidence  were  admitted.     Where  Perry 

the  documents  are  already  in  evidence  they  must  be  looked  to.     But  the  ad-  ^^  *• 

mission  of  others  than  those  would  also  be  attended  with  great  unfairness  ^^  wife, 
towards  the  opposite  side.     There  would  be  no  means  of  knowing  what  docu- 
ments were  to  be  produced,  of  course  therefore  no  preparation  could  be  made 
to  contest  or  question  them. 

Lord  Denman,  C.  J. — The  last  observation  of  my  brother  Coleridge  strikes 
me  very  strongly,  because  the  contents  also  of  documents  produced,  osten- 
sibly for  the  purpose  of  comparison,  might  be  of  such  a  nature  as  to  influence 
the  jury  in  other  matters  in  the  cause. 

Rule  refused  (a), 
(a)  See  the  foUowiDg  case. 


Doe  d.  Mudd  v.  Suckermore. 


Jun§  ^h. 


J^JECTMENT  tried  before  Vaughan,  J.  at  the  Suffolk  Spring  Assizes,  Jj^fj^"  '';• 
1835,  when  a  verdict  was  found  for  the  defendant.  hbtiftnature  «• 

attnting  witoeM 

Storks,  Serjt.  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  cron-exaninfttion 
that  certain  evidence  was  improperly  rejected,  IlTire^signa^Iw 

which  were  shewn 

Kelljf  (in  Michaelmas  term)  shewed  cause.  werenotln  cru 

dence  for  other 

StorkSf  Serjt.  and  Bylet  were  heard  in  support  of  the  rule  (a).  oMe^ere  hu. 

To  disprove  the 
Cur,  adv.  VulL         signature  to  Uie 

will,  au  inspector 
at  tbe  Bank  of 

On  this  day,  the  Court  beincr  divided  in  opinion,  their  lordships  delivered  Ensi«n<i  was 

^,     .     .    J  •''  .     .  ®  *^  "^  called,  who  staled, 

their  judgments  seriatim.  tiiat  previous  to 

tite  trial  he  had 

CoLERiDOE,  J. — This  was  a  motion  for  a  new  trial,  on  the  ground  that  biJ"n"*fi»iutiu. 
evidence  had  been  improperly  rejected  by  my  brother  yaughan,  under  the  with  the  admitted 
following  circumstances.     The  question  in  the  case  was,  the  due  execution  did^oot'know"' 
of  a  will,  and  the  three  attesting  witnesses  were  called.     It  was  supposed  ^ hem  to  be  written 

^i_    ^  i%   1  rt     •.  i.  *        .       >•    .  •  1  •  •  ^J  ihe  wilnew  till 

that  one  of  them,  btriblxng,  was  deceived  m  swearing  to  his  own  attestation ;  be  had  heard  him 
and  that  although  he  had  attested  a  will  for  the  testator,  the  document  pro-  Jjy  »**  •*>*'«  ^^***' 
duced  was  not  that  will  but  a  forgery,  and  that  the  attestation  was  in  truth  a  uked  whether  in 
counterfeit.     Upon  cross-examination,  two  signatures,  purporting  to  be  his,  J|**„^^Jl*^"o^jJ. 
and  to  have  been  subscribed  to  depositions  (b)  made  by  him  in  proceedings  wiiiwasagcDuine, 
relating  to  the  same  will  in  another  Court,  and  also  sixteen  or  eighteen  sig-  ^^Mi^t^Ha/i, 
natures,  apparently  his,  pasted  on  a  sheet  of  pasteboard,  were  shewn  to  by  Lord  Dtmmsm, 
him,  and  he  said  he  believed  they  were  all  of  his  handwriting.     At  the  time  Jii,5°,^u,^'tich 
be  gave  this  evidence,  another  witness  was  in  Court,  and  the  cause  lasting  to  evidence  waa 
the  second  day,  was  called.     He  had  never  seen  Stribling  write,  nor  bad  any  p^^  *jd  ^ 

Cctgridg*,  Js.  tliat 

(a)  The  facts  of  the  cue,  the  argumenU,         (6)  These  depositions  were  not  reed  m  the  u  was  not. 
and  tbe  tuthorities  on  both  sides,  appear  fully     present  cause, 
in  the  judgment  of  the  Court. 
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other  means  of  acquiring  a  knowledge  of  the  character  of  liis  handwriting, 
but  from  an  examination  of  the  signatures  so  produced.  Tliis  he  had  made 
on  the  Grst  day,  and  from  ihia  he  stated,  that  he  thought  he  had  acquired  a 
knowledge  of  (he  character  of  his  handwriting,  and  he  was  asked  whether  lie 
believed  the  attestation  to  ilie  will  to  be  the  liandwritiiig  of  Slribling.  This 
was  objected  to,  and  on  argument  determined  to  be  inadmisHible.  In  niy 
opinion,  atler  much  conuiderniiou,  the  evidence  was  properly  rejected. 

The  rule  as  to  the  proof  of  handwriting,  where  the  witness  has  not  seen  the 
party  write  ihe  document  in  question,  may  be  stated  generally  thus  :  either 
the  witness  has  seen  the  parly  write  on  some  former  occasion,  or  he  has  cor- 
responded with  him,  and  transactions  have  taken  place  between  them  upon 
the  faiili  that  letters,  purporting  to  have  been  written  or  signed  by  him,  have 
been  so  written  or  signed.  On  either  supposition,  the  witness  is  supposed  to 
have  received  into  his  mind  an  impression,  not  so  much  of  the  manner  in 
which  the  writer  has  formed  the  letters  in  the  particular  instances,  as  of  the 
general  character  of  his  handwriting ;  and  he  is  called  on  to  speak  as  to  the 
writing  in  question  by  a  reference  to  the  standard  so  formed  in  his  mind. 
It  is  obvious  that  the  weight  of  this  evidence  may  vary  in  every  conceivable 
degree ;  but  the  principle  appears  to  be  sound  both  in  regard  to  the  teat  of 
genuineness,  and  the  acquisition  of  the  means  of  applying  it.  The  test  of 
genuineness  ought  to  be  the  resemblance,  not  to  the  formation  of  the  letters 
in  some  other  specimen  or  specimens,  but  to  the  general  character  of  writing, 
which  is  impressed  on  it,  as  the  involuntary  and  unconscious  result  of  con- 
stitution, habit,  or  other  permanent  cause,  and  is  therefore  itself  permanent ; 
and  we  best  acquire  a  knowledge  of  this  character  by  seeing  the  individual 
write  at  times  when  his  manner  of  writing  is  not  in  queistion,  or  by  engaging 
with  him  in  correspondence,  either  supposition  giving  reason  to  believe  that 
iQstrainedly,  but  in  his  nataral  manner, 
:l1y,  as  t  conceive,  although  not  on  these  alone,  our 
of  years,  permitted  hanUwriting  to  he  proved 
of  the  paper  in  dispute  with  some 
by  the  supposed  writer  of  the  first. 


he  writes  at  the  time, 

Upon  these  grounds  dir 
law  has  not,  during  a  long 
by  the  immediate  comparison  by  a 
other  specimen  proved  to  have  been  w 


It  is  familiar  to  lawyers  that  many  attempts  hare  been  n' 
mode  of  proof  according  to  the  practice  of  the  civil  and  ecclesiastical  law  ; 
and  a  text-writer,  to  whose  opinions  I  shall  always  pay  the  greatest  respect, 
(Mr.  Star/lie,  I  mean,}  has  given  this  mode  of  proof  the  sanction  of  his  autho- 
rity, as  preferable  on  principle  to  our  own  (a) ;  but  afler  some  uncertainly 
of  decision,  the  attempts  have  finally  failed.  Rex  v.  Cator(b),  though  a 
nisi  prius  decision,  brings  this  matter  very  fully  under  review,  and  to  the 
extent  at  least  of  what  it  rejected,  has  always  since  been  considered  as  laying 
down  the  rule  correctly.  In  my  humble  judgment  that  ought  not  to  be 
departed  from.  Assuming  that  no  dispute  exist?  as  to  the  genuineness  of 
the  standard,  or  the  fairness  with  which  it  has  been  selected,  such  a  com- 
parison leads  to  no  inference  as  to  the  general  character  of  the  handwriting  i 
the  two  specimens  may  be  much  alike,  or  very  different,  yet  in  the  former 
case  they  may  proceed  from  different  hands,  in  the  latter  from  the  same. 
Itut  if  (he  points  which  I  have  just  supposed  to  be  conceded  be  brought  into 
question,  other  and  most  serious  objections  arise  to  this  mode  of  proof.     If 


(•)  2  SUik.  375,  2-i  edit. 


(A)  4  Esp,  117. 
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the  genuineness  be  disputed,  a  collateral  issue  is  raised,  and  that  upon  every    King*$  Bench. 
paper  used  as  a  standard ;  an  issue,  too,  in  which  the  proof  may  be  exactly        v^v^^ 
of  the  same  nature  as  that  used  in  the  principle  cause,  namely,  mere  com-  ?* 

parison,  with  the  additional  disadvantages,  that  the  former  standard  is  not  Mudd 
produced,  and  that  the  opposing  party  can  avail  himself  of  no  counter  proof.  ^  *'• 
It  is  easy  to  see,  too,  as  has  been  well  observed  by  Mr.  Starkie^  that  this 
inquiry  might  lead  to  an  endless  series  of  issues,  each  more  unsatisfactory 
than  the  preceding.  If  the  fairness  with  which  the  standard  has  been  se- 
lected be  disputed,  this  again  must  lead  to  a  collateral  inquiry,  in  which  the 
parties  meet  on  unequal  terms  if  no  notice  be  given,  (and  none  is  required  by 
our  law,)  and  which  must  tend  to  distract  the  jury  if  notice  be  given,  and 
the  discussion  on  the  circumstances  under  which  each  specimen  was  written, 
be  fully  gone  into. 

It  must  always  be  borne  in  mind,  in  considering  the  rule  of  the 
English  law  on  this  subject,  that  it  has  reference  to  a  trial  by  jury,  and 
that  we  have  no  provisions  for  limiting  the  standard  of  comparison,  or  regu- 
lating the  manner  of  conducting  the  inquiry ;  both  of  which,  it  seems,  have 
been  found  necessary  where  such  a  mode  of  proof  has  been  admitted. 
It  will  be  found  not  at  all  irrelevant  to  the  present  inquiry  to  observe  these 
provisions  in  the  ecclesiastical  and  French  laws ;  for  they  seem  not  only  to 
fortify  the  rule  of  our  law,  constituted  as  our  mode  of  trial  now  is,  but  by 
their  apparent  inadequacy,  in  many  supposable  cases,  and  in  the  case  of  the 
ecclesiastical  law,  by  the  alterations  which  it  has  been  found  expedient  to 
introduce  into  the  practice,  to  make  us  satisfied  with  its  present  constitution. 
From  1  Oughtoiis  Ordo  Judiciorum,  Titulus  De  Comparatione  Literarum, 
&c.  ad  Probandum  Manum  Testatoris,  sections  1,  2,  3,  10,  11,  it  appears, 
that  when  the  handwriting  of  a  testator  or  other  principal  party  were  dis- 
puted, and  the  attesting  witnesses  were  deceased  before  the  suit  commenced, 
or  were  not  called,  it  was  allowable  to  proceed  by  the  comparison  of  other 
instruments.  These  instruments  of  comparison  were  required  to  be  proved 
by  witnesses  who  saw  them  written.  It  was  for  the  judge  to  decide  whether 
they  were  sufficiently  proved,  and  then  the  comparison  was  made  by  sworn 
comparators,  whom  he  appointed,  to  the  number  of  four  or  six,  e'senioribus 
procuratoribus  et  peritioribus  in  arte  scribendi.  The  provision  that  the 
witnesses  must  have  seen  the  party  write  the  documents,  which  were  to  form 
the  standard  of  comparison,  would  in  our  law  make  any  comparison  unne- 
cessary ;  and  the  act  of  comparing  here  as  in  the  French  law,  also  will 
appear  to  be  the  case,  was  considered  not  so  much  the  function  of  a  witness, 
as  the  exercise  of  skill  in  a  particular  art,  by  ministers  of  the  Court,  ac- 
credited by  it,  and  it  should  seem,  in  the  absence  of  conflicting  evidence, 
conclusively  deciding  the  point  in  question.  This  mode  of  viewing  the 
matter  does  indeed  relieve  it  from  some  of  the  inconveniences  above  pointed 
out;  but  it  is  obviously  inapplicable  to  the  trial  by  jury;  and  as  the  cause 
might  turn  entirely  on  the  will  or  other  instrument  being  signed  by  the  tes- 
tator or  other  party  alleged,  it  in  effect  left  its  decision,  not  to  the  judge,  but 
to  the  delegated  comparators,  who  proceeded  in  his  absence.  Oughton*s 
work  was  published  in  1728,  and,  I  apprehend,  is  considered  to  have  faith- 
fully represented  the  practice  then  prevailing.  I  have  been  at  some  pains  to 
ascertain  what  the  present  practice  is,  and  I  find  that  that  whole  proceeding 
which  Oiighton  describes  has  long  been  entirely  obsolete.     But  that  is  not 
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Xliu'tBncA.    all;  in  1813  a  ease  of  Spear  t.  Bont  came  before  the  delegates,  between  th 

>*v^        next  of  kin  anil  executors  in  a  will.     On   the  face  of  the  will  alterations 

Do«  appealed,  and  a  third  party,  being  the  sole  executor  as  it  originally ^stood, 

Mv'oD        intervened,  and  ilie  allegation  which  he  gave  in  raised  the  very  queslion^of 

1'.  compariBon  of  handwriiing,  and  the  admission  of  this  allegation  was  the 

SocKwuon.  ,„a,ter  in  discussion  before  the  delegates.  1  have  been  fiivouied  by  Dr. 
KicAuil  with  the  printed  papers  of  Dr.  Arnold,  one  of  the  delegates,  and  his 
nianusciipt  note  of  the  arguments.     The  Court,  afier  a  very  learned  argu- 

[  ment  and  much  discussion,  directed  the  allegation  to  be  reformed  ;  and  I  am 

enabled  to  state  that  the  reformation  was  seiiled  witli  the  full  concunence  of 
all  the  delegates.  Dr.  Arnold's  paper-book,  which  I  have,  contains  the 
allegation  as  attcied  in  his  own  handwriting.  In  181G  the  cause  came  on 
again,  and  the  allegation  stands  reformed  in  the  printed  paper,  aa  settled  in 
manuscript,  and  that  has  ever  since  been  considered  the  only  proper  form  of 
pleading.  The  allegation  originally  alleged,  that  upon  an  accurate  exami- 
nation of  the  said  will  6#  TcrUiag  engravtri,  and  olheri  accustomed  accurately  to 
txamme  lAf  formation  of  the  UlUri  of  different  iandwriling  from  their  general 
oeeapalioa  af  making  engravings  of  hanttwrillng,  fac  simile,  and  othtraite,  and 
otherwise  best  able  to  judge  accurately  thereof,  it  manifestly  appears  that  the 
words  and  letters  of  the  alteration  aforesaid,  are  not  of  the  handwriting  of 
the  person  who  wrote  the  will,  but  thai  the  same,  though  in  many  respects 
very  like  the  writing  of  the  other  parts  of  the  will,  bears  the  appea'anee  of 
having  been  touched  with  the  pen  a  second  time,  as  if  done  by  some  one 
endeavouring  to  copy  or  imitate  the  handwriting  of  another  person.  It 
was  thus  reformed  :  that  upon  an  examination  of  the  :iaid  will,  it  appears 
that  the  words  and  letters  of  the  alteration  aforesaid  are  not  of  the  hand- 
writing of  the  person  who  wrote  the  will,  but  are  in  a  feigned  handwriting, 
■nd  that  the  same  is  well  known  to  persons  skilled  in  handwriting.  From 
all  this  it  appears,  that  although  comparison  of  handwiiiing  is  still  an  admitted 
mode  of  proof  in  ecclesiastical  courta,  yet  they  have  fouod  it  expedient  to 
contract  rather  than  enlarge  the  limits  of  ita  admissibility,  bringing  their  rule 
more  and  more  near  to  that  which  has  hitherio  prevailed  in  the  Courts  of 
comiDOD  law ;  b  reason,  as  it  seema  to  me,  of  no  little  weight  against  our 
admitting  auch  a  head  of  evidence  into  our  practice. 

The  ecclesiastical  law  appears  to  have  made  no  limitation  as  to  the  quality 
of  the  instruments,  which  might  be  made  the  foundation  of  the  comparison, 
"  alia  acripta  quamvis  omnino  impertinentia  ad  causam  iosiitutam  (a)."  The 
French  law  is  more  precise ;  it  defines  not  only  the  persons  who  are  to  make 
tbe  comparison,  (sworn  "  exptrls,"  three  in  number,  appointed  by  the  Court, 
or  agreed  on  by  the  parties,)  but  the  wiitings  to  be  submitted  to  them.  In 
the  Code  de  Procedure  Civile,  Part  I.  1,  2,  tit.  10,  s.  200,  are  found  the 
provisions  on  this  latter  point.  7'he  writings  must  either  be  of  a  public 
nature,  such  aa  signatuies  made  before  a  notary  or  judge  &c.,  or  papers 
written  and  signed  in  some  public  capacity  |  or  if  piivate  papers,  they  must 
be  admitted  in  the  cause  by  the  party  to  whom  they  are  attiibuted  to  be  of 
hie  own  handwriting  ;  a  previous  admission  of  them,  or  previous  proof,  will 
not  make  them  admissible.  These  latter  restrictions  are  evidently  framed  at 
once  to  secure  tbe  genuineness  of  the  specimens,  and  to  meet  the  incoo- 

<■)  OughloD,  tid.  jud.  til.  336,  •.  3. 
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venience  of  contradictory  testimony  as  to  this  point;  but  they  do  not  tend  to  King*t  Bench, 
the  production  of  writing  in  the  most  natural  character,  and  in  a  great  many 
cases  put  it  in  the  power  of  the  party  to  exclude  such  from  the  comparison. 
Pothkr^  indeed,  in  his  Traite  de  la  Procedure  Civile,  Part  1.  c.  3.  sect.  2. 
art.  1.  §.  2.  (a),  seems  to  consider  private  writings  or  signatuies  as  practically 
forming  no  standard  of  comparison  on  this  last  ground.  It  is  obvious  in  how 
many  cases  it  would  be  impossible  to  produce  writings  of  an  individual  an- 
swering to  the  description  here  given  of  public  writings. 

I  have  been  thus  (I  fear  tediously)  minute  in  stating  the  general  rule,  and  the 
principles  on  which  I  conceive  it  now  rests,  and  I  think  it  unnecessary  to  cite 
any  authorities  in  support  of  it,  because  no  question  is  now  made  whether  that 
rule  exists  or  is  well  founded,  but  it  is  contended  that  the  facts  of  the  present 
case  fall  within  it.  It  is  not  denied  that  immediate  comparison  is  inadmissible^ 
or  that  the  witness  must  speak  from  a  knowledge  of  the  general  character  of 
the  handwriting ;  but  it  is  asserted  that  here  there  was  no  such  comparison,  and 
the  evidence  tendered  was  founded  on  such  knowledge.  In  order  to  determine 
this,  it  was  necessary  to  have  the  rule  and  the  principle  of  the  rule  distinctly 
in  view  ;  and  it  was  desirable  to  see  whether  it  rested  on  a  sound  founda- 
tion. Disregarding  extreme  cases,  from  which  no  inference  can  be  safely 
drawn,  and  bearing  in  mind  the  mode  of  trial,  with  reference  to  which  it  has 
been  framed,  I  confess  I  have  no  desire  to  see  the  rule  altered  or  narrowed, 
nor  am  I  disposed  to  take  any  case  out  of  it,  on  account  of  a  merely  colourable 
difference  in  the  facts,  if  they  still  remain  within  the  principle. 

Now  in  the  present  case  it  must  be  conceded,  that  the  witness  had  not  ac- 
quired his  knowledge  of  the  character  of  the  handwriting,  whatever  it  was,  in 
either  of  the  ordinary  modes.     He  had  studied  certain  signatures  selected  by 
one  party,  and  had  acquired  an  impression  of  some  general  character  per- 
vading the  whole ;  he  had  heard  it  proved  that  those  were  written  by  the  wit^ 
ness  Siribling,  and  from  these  materials  he  was  to  speak.     It  U  asked  how 
does  this  differ  from  the  case  of  knowledge  acquired  in  the  course  of  a  cor- 
respondence, where  the  standard  rests  equally  on  the  assumption  that  the 
letters  are  written  by  the  party  whose  they  purport  to  be  ?     With  respect  to 
the  assumption,  there  will  be  a  fitter  place  to  point  out  the  distinction ;  but  I 
answer  htre,  that  the  two  cases  differ  in  that  which  is  essential  in  the  unde- 
signedness  of  the  one,  the  facts  that  the  letters  are  written  in  the  course  of 
business,  without  reference  to  their  serving  as  aids  for  a  collateral  purpose, 
in  some  future  unknown  cause,  and  in  the  selection  which  is  made  in  the 
other  by  the  party  to  the  cause,  who  seeks  to  produce  them  for  a  particular 
purpose.    I  have,  therefore,  no  reasonable  assurance  that  the  witness  has  the 
materials  for  ascertaining  the  general  character  of  the  hand-writing,  which  is 
the  knowledge  to  be  acquired,  and  the  facts  are  in  this  respect  similar  in 
principle  to  those  of  Stranger  v.  Searle  (6),  where  Lord  Kenyon  would  not 
allow  a  witness  to  speak  from  the  knowledge  which  he  had  acquired,  even  by 
seeing  the  party  write  several  times  previously  to  the  trial,  because  it  was 
done  for  the  avowed  purpose  of  shewing,  as  he  alleged,  his  true  manner  of 
writing.     These  were  in  truth  selected  specimens,  though  beyond  all  doubt 
genuine;    but  they  could  not  be  safely  trusted  to  as  giving  the  general 
character  of  the  handwriting. 


(a)  CEuv.  Posth.  torn.  iii.  p.  46,  edit.  1809. 


(6)  1  £sp.  14. 
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h.  Bui  tills  is  nol  all.  No  fraud  is  imputed  in  the  present  case  ;  but  I  t^nnot 
forget  iliai  me  are  called  on  to  by  donn  a  rule  applicable  to  all  civil  and 
criminal  cases,  ami  I  ought  to  be  careful  thercfote  that  I  do  not  so  lay  it 
down  as  to  open  a  door  to  fraud  of  the  most  fatal  kind.  In  the  present  in- 
stance llie  writer  himself  admitted  the  signature  lo  be  bis,  bnt  that  was  only 
one  nioflc  of  proof.  It  cannot  be  contended  that  llic  case  would  have  been 
altered  in  principle  if  a  third  person  had  proved  them,  or  if  they  had  pur- 
ported to  be  the  signatures  of  the  testator  or  of  the  party  in  the  cause,  and 
so  netxssarily  proved  by  witnesses  other  tlian  the  auppoKed  writer.  If  such 
evidence  be  good  for  any,  it  is  good  for  all  jiurposca.  If  it  be  receivable  in 
coiitirmatian  of  other  testimony,  it  is  receivable  alone.  If  to  disprove  hand- 
writing, it  is  equally  so  to  prove  it,  and  a  conviction  of  forgery  might  pass  on 
the  opinion  which  a  single  witness  might  forn),  founded  solely  on  the  ex- 
amination of  signatures,  or  a  single  signature,  piesentcd  to  bim  the  night 
before  by  n  prosecutor,  who  need  not  be  called  as  a  witness  on  the  trial,  to 
explain  when  and  where  such  specimen  had  been  procured,  or  from  how 
many  selected  ;  the  prisoner,  on  the  other  hand,  being  wholly  unprepared  to 
enter  into  this  explanation.  It  is  no  answer  lo  this  to  say  that  a  similar  result 
might  follow  upon  the  evidence  of  a  witness  who  had  seen  tlie  prisoner  write 
liis  name  but  once.  That  is  an  extretne  case,  upon  a  principle  unttbjeclionabtt 
in  ittelf;  for  no  one  can  deny  that  ihe  seeing  a  jiariy  write  is  at  least  one 
correct  mode  of  acquiring  a  knowledge  of  his  iiand-wriiing.  Here  the  daugrr 
it  ia  the  principle  itself,  that  selected  specimens  may  be  made  the  standard 
from  which  the  witness  is  to  Judge. 

Furthermore,  as  the  admissibility  of  this  species  of  proof  c:annot  depend 
on  the  fact  of  the  signatures  having  been  proved  by  the  admission  of  the 
writer  himself,  I  would  ask,  nhnt  course  is  to  be  pursued  where  the  writing 
which  is  to  form  the  standard  is  itself  disputed.  Is  the  counter  evidence  to 
be  received  at  once  as  lo  this  point,  and  the  opinion  of  the  jury  to  be  taken 
on  the  preliminary  and  collateral  issues,  before  the  evidence  is  heard  as  to 
the  principal  document  ?  Or,  is  that  to  be  gone  into  afler  primd  facie  proof 
on  the  collateral  issues,  and  to  be  received,  subject  to  being  entirely  displaced 
by  the  answer  on  the  other  aide  ?  Or,  lastly,  is  the  judge  to  decide  this  ques- 
tion of  fact  ?  I  believe  it  is  impossible  to  answer  this  question  without  either 
introducing  a  most  inconvenient  novelty  in  our  procedure  at  nisi  prius,  or 
involving  the  jury  in  a  complication  of  issues,  from  which  it  is  too  much  to 
expect  that  they  should  escape  safely. 

Again,  and  connected  with  this  last  remark,  I  have  always  understood  that 
papers  could  not  be  submitted,  even  lo  the  jury,  for  the  purpose  of  comparison, 
except  they  be  evidence  on  the  issue  then  in  course  of  trial  before  them.  This 
waa  so  decided  by  this  Court  in  Dot  v.  Nemton  (a),  in  affirmance  of  some 
previous  decisions.  But  In  the  present  case  the  documents  were  not  evidence 
in  the  principal  cause,  yet  they  must  have  been  submitted  to  the  jury,  vho, 
before  they  listened  lo  the  evidence  of  the  witness  as  to  the  attestation  lo  the 
will,  must  have  been  required  to  decide  in  their  own  minds  ihe  collateral 
issue  raised  on  every  signature,  whether  it  was  that  oCSlribling  or  not.  It 
will  be  asked  whether,  when  the  witness  speaks  from  knowledge  acquired  in 
the  course  of  correspondence,  the  jury  must  nol  also  decide  in  their  own 

{■,)  Ante,  p.  403. 
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minds  whether  the  assumption  be  a  just  one,  that  the  letters  purporting  to    King*s  Bench, 
be  written  by  the  individual  were  in  fact  written  by  him.     The  answer  is,         \^^/^ 
that  although,  if  it  were  shewn  to  the  jury  that  the  witness  was  mistaken  in  ^" 

the  supposition  he  had  made,  his   evidence  must  undoubtedly  fall  to  the         Mudd 
ground ;  yet  the  law  makes  it  in  the  first  instance  a  presumption  that  the  v- 

letters  of  a  correspondence  carried  on  in  the  ordinary  course  of  business,  uckermore. 
where  the  acts  done  on  the  faith  of  it  are  ratified  by  the  parties,  are  written 
or  signed  by  those  whose  signatures  they  purport  to  bear.  And  this  in  the 
absence  of  all  design  or  selection  is  a  reasonable  presumption.  The  whole, 
too,  depends  on  the  same  witness,  and  no  more  embarrassment  therefore  is 
created  to  the  jury  than  where  the  witness  says  he  has  seen  the  party  write  ; 
in  which  case  they  must  also  determine  whether  they  believe  that  preliminary 
statement,  before  they  consider  the  weight  of  his  evidence  as  to  the  particular 
document.  This  assumption,  no  doubt,  may  sometimes  proceed  on  a  mis- 
take; but  so  may  the  most  direct  evidence  on  handwriting.  There  is 
nothing  so  difficult  to  put  beyond  question  as  the  fact  that  a  particular 
instrument  was  signed  by  a  particular  person.  In  Eagleton  v.  Kingston  (a), 
Lord  Eldon  states  the  rule  of  evidence  as  to  handwriting,  when  he  first 
came  into  PFestminster  Hall,  with  great  minuteness,  and  limits  it  even 
more  narrowly  than  my  argument  requires.  But  he  mentions  a  remarkable 
instance,  as  regarded  himself,  of  the  uncertainty  of  testimony  to  this  point. 
A  deed  was  produced  at  trial,  on  which  much  doubt  was  thrown  as  a  dis- 
creditable transaction.  The  solicitor  was  a  very  respectable  man,  and  was 
confident  in  the  character  of  his  attesting  witnesses  ;  one  of  them  purported 
to  be  Lord  Eldon  himself,  and  the  solicitor,  who  had  referred  to  his  signature 
to  pleadings,  had  no  doubt  of  its  authenticity,  yet  Lord  Eldon  had  never 
attested  a  deed  in  his  life. 

In  a  matter  so  open  to  mistake  and  fraud,  and  where  the  consequences  are 
so  serious,  I  have  no  desire  to  widen  the  door  of  admission.  Is  there  any 
real  distinction,  either  in  principle  or  consequences,  between  the  facts  now 
before  us  and  one  of  direct  comparison  ?  If,  instead  of  two  days,  the  trial 
had  lasted  one^ — if,  instead  of  an  examination  of  the  signatures  on  the  first 
day  and  out  of  Court,  the  witness  had  only  seen  them  in  Court,  and  immedi- 
ately before  he  was  shewn  the  will, — would  this  not  have  been  clearly  a  case 
of  direct  comparison,  however  the  question  had  been  framed  or  the  answer 
worded  ?  And  can  it  be  aflirmed  that  the  alteration  last  stated  would  have 
in  any  respect  differed  the  character  of  the  evidence  ?  Do  they  remove  any 
one  of  the  objections  which  have  prevailed  to  exclude  direct  comparison  from 
our  rule  of  evidence  ? 

Upon  the  grounds,  therefore,  that  our  rule  is  a  sound  one,  and  well 
established  both  in  what  it  admits  and  what  it  rejects — sound  in  principle,  and 
convenient  with  reference  to  the  mode  of  trial  to  which  it  is  to  be  applied, 
and  that  the  present  facts  are  substantially  within  the  latter  branch  of  it,  I  am 
of  opinion  that  the  learned  judge  rightly  rejected  the  evidence  tendered.  *- 
could  have  wished  to  have  examined  in  detail  the  decisions  bearing  upon  the 
question,  but  the  importance  of  the  subject,  and  the  difference  of  opinion 
which  exists  in  the  Court,  have  induced  me  (I  hope  excusably)  to  examine 
the  principle  so  much  in  detail,  that  I  must  forbear ;  and  I  do  so  the  more 
readily,  because  I  have  no  doubt  that  that  part  of  the  argument  will  be 

(«)  8  Vei-juD.,  473. 
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thoroughly  illustrated  by  another  member  of  the  Court.  I  ivill  aay  this  only, 
that  I  am  not  aware  of  any  case  of  now  recognized  atitlioriiy  nbicb  lays  down 
any  principle  conflicting  with  those  on  which  I  have  relied, 

I  will  only  add,  that  I  do  not  feel  pressed  by  the  case  of  ancient  writing!, 
in  which  a  direct  comparison  is  admitted.  First,  1  observe  that  if  that  proves 
any  thing,  it  proves  more  than  is  now  contended  for  ;  for  direct  comparison 


isted  0 


Dm,  i 


■ulh,  ! 


doeiimenis,  the  necessity  of  the  case  and  the  difference  of  CLrciinista.nces  have 
introduced  a  different  rule  af  emlence.  You  cannot  call  a  wiineas  wlio  baa 
seen  the  party  write  or  corresponded  with  him.  Nor  is  there  mucb  danger 
in  resorting  to  tnimparison  of  an  unfair  selection  of  specimens.  Furiher,  it  is 
obvious  to  remark,  that  in  ancient  documents  it  does  often  become  a  pure 
question  of  skill,  the  character  of  the  handwriting  varying  with  ilie  age,  and 
the  discrimination  of  it  to  be  materially  assisted  by  antiquarian  studies.  This 
may  have  naturally  assisted  in  opening  the  way  for  the  admission  of  tliis 
evidence,  even  in  cases  where  sk>ll  of  that  particular  kind  is  not  necessary. 

With  real  diffidence,  therefore,  as  to  the  soundness  of  my  judgment,  bui 
having  formed  it  with  raucb  consideration,  1  think  this  rule  ought  to  be 
discharged. 

Williams,  J. — This  was  an  action  of  ejeclment  to  try  the  validily  of  a 
will ;  and  upon  the  trial,  one  of  the  subscribing  wilnesses  (A.)  to  the  will  was 
called  to  piove  ihe  due  execution  by  the  testator,  and  his  own  attestation. 
The  fact  of  his  attestation  being,  in  behalf  of  the  lessor  of  the  plaintifT,  dis- 
puted, and  in  consequence  the  genuineness  of  his  (A.'s)  signature  brought 
into  question,  he  was  asked,  upon  cioss-examination,  whether  certain  signa- 
tures, to  the  number  of  twenty  (then  shewn  to  him)  were  of  his  (A.'s) 
handwriting,  and  they  were  by  him  stated  so  to  be.  The  cause  having  been 
adjourned,  these  signatures  were  shewn  to  a  second  witness  (B.),  professing 
to  have  knowledge  and  skill  in  handwriting,  who  was  directed  carefully  to 
examine  the  same,  and  upon  the  day  following  B.  was  called  on  behalf  of  the 
plaintiff,  and  was  asked  whether,  from  such  examination,  he  had  acquired  a 
knowledge  of  the  character  of  A,'8  writing ;  and,  in  answer,  he  aaid  he  had, 
and  thereupon  the  fallowing  question  was  proposed  to  him, — whether,  from 
the  knowledge  he  had  (bo)  acquired,  he  believed  the  signature  of  the  attesta- 
tion in  question  to  be  A,'s  handwriting.  Upon  objection,  the  learned  judge 
considered  the  evidence  to  he  inadmissible,  and  it  was  rejected  accordingly. 
And  upon  a  motion  for  a  new  trial,  the  propriety  of  that  decis'oa  is  brought 
uoder  our  consideration.  And  the  question  (important  as  it  is,  being  con- 
nected with  principles  and  practice  regulating  the  admissibility  of  evidence,) 
seems  mainly  to  be  reduced  to  this  point, — whether  the  knowledge,  which  the 
nitnesB  professed  to  have,  was  acquired  by  means  prohibited  by  any  known 
and  established  rule  of  law.  It  is  quiie  superfluous  to  remark,  that  with  the 
admissibility  only  is  our  concern.  How  far  the  evidence,  if  received,  might 
have  answered  the  intended  object  or  fallen  short  of  it,  with  what  observa- 
tions it  might  or  ought  to  have  been  accompanied,  I  th>nk  it  wholly  un- 
necessary to  inquire. 

Now,  that  proof  of  handwriting  is  to  be  submitted  to  the  consideration  of 
the  Jury,  like  every  other  species  of  proof,  I  apprehend  to  be  clear.  From 
the  highest  degree  of  certainty,  carrying   with    it  perfect  ; 
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conviction,  to  the  lowest  degree  of  probability,  upon  which  it  is  found 
to  be  unsafe  to  act,  it  may  be  and  constantly  is  submitted.  From  con- 
tinued and  habitual  inspection  or  correspondence,  or  both,  carried  on  till 
the  trial  itself,  down  to  a  single  instance  or  knowledge,  twenty  years*  old, 
evidence  may  be  received.  I  allude,  of  course,  to  the  case  of  GarreUs  v. 
Alexander  (a),  where  the  execution  of  a  bail-bond  was  held  by  Lord  Kenyan 
to  furnish  means  of  knowledge.  The  authority  of  this  case  is  indeed  ques- 
tioned by  Lord  Eldon^  upon  another  point,  because  the  witness  would  not  go 
so  far  as  to  express  any  belief;  but  as  to  the  competency  of  a  witness  founding 
himself  upon  a  single  instance,  (and  Burr  v.  Harper  (6)  is  to  the  same  point,) 
we  have  his  (Lord  Eldona)  important  and  prevailing  testimony.  In  the  case  of 
EagU'ton  v.  Kingston  (c)  he  thus  expressed  himself  as  to  what  he  considered 
the  rule  and  course  of  proceeding  in  such  cases : — '*  You  call  a  witness,  and 
ask  whether  he  had  ever  seen  a  party  write ;  if  he  said  he  had,  whether  more 
or  less  frequently ;  if  ever,  that  was  enough  to  introduce  the  subsequent 
question^  whether  he  believed  the  paper  to  be  his  handwriting ;  if  he  an- 
swered that  he  believed  it  to  be  so,  that  was  evidence  to  go  to  the  jury.  You 
might  call  one  who  had  not  seen  him  write  for  twenty  years,  and  if  he  said  he 
believed  it  was  the  writing  of  the  person,  that  evidence  might  go  to  the  jury, 
but  to  be  affected  by  all  the  rest  of  the  evidence,  as  it  is  the  nature  of  all 
evidence  to  be  more  or  less  convincing,** 

The  observations  above  applied  to  knowledge  gained  by  seeing  a  party 
write,  must,  I  presume,  be  admitted  to  be  applicable  to  knowledge  gained 
from  correspondence  "  acted  upon,"  as  the  phrase  has  been,  or,  in  other 
words,  where  there  has  been  something  to  shew  that  it  was  really  the  writing 
of  the  party,  whose  on  the  face  of  the  letter  it  purports  to  be,  subject  to  the 
qualification  of  Lord  Eldon,  which  seems  to  be  the  criterion  and  to  decide 
the  question  in  each  case.  I  am  aware  of  no  rule  attempting  to  prescribe  the 
quantity  of  knowledge  which  is  requisite  to  enable  a  witness  to  speak  to  his 
belief;  what  degree  of  freshness  and  recency  in  the  correspondence  to  admit, 
or  what  antiquity  to  exclude,  may  (as  the  reason  of  the  thing  would  induce 
one  to  expect)  in  vain  be  looked  for.  To  the  jury  it  must  go,  in  the  language 
of  Lord  Eldon,  from  the  highest  to  the  lowest.  That  the  evidence  therefore 
ought  to  have  been  rejected,  from  the  slender  and  inefficient  nature  of  it, 
would  not  be  contended :  indeed  the  very  objection  implies  the  contrary. 
The  question  therefore  comes,  as  I  stated  at  the  outset,  to  the  means  by 
which  the  knowledge  of  the  witness  was  acquired  ;  and  the  objection  is  two- 
fold, first,  that  it  was  acquired  merely  by  the  comparison  of  writing,  and 
next,  that  at  all  events  it  was  not  acquired  by  either  of  the  legitimate  and 
recognized  modes  already  referred  to,  that  of  havmg  either  seen  the  party 
write  or  corresponded  with  him. 

As  to  the  first,  if  the  objection  is  to  be  understood  in  the  sense  in  which  it  has 
been  (2  Stark.  374  (</},  Roe  d.  Brune  v.  Rawlings  (c),  Doe  d.  Tifman  v.  Turner  (/)) 
fiom  the  time  of  the  reversal  of  ^/grmon  Sidney*a  attainder,  which  recites 
that  the  jury  were  directed  to  believe  a  certain  paper  to  be  the  prisoner's, 
from  comparing  it  with  other  writings  of  his,  it  is  to  be  observed  that  it  does 
not  apply.  Whether  what  was  done  be  equivalent  is  another  question.  The 
witness  not  having  before  compared  the   disputed   signature  with   those 
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Khg'i  Btnih.    nilmiiied,  but  tiaviug  scqiiired  lonii:  Icnowleilge  fay  an  attentive  examination 
v^^^  of  lliem  (llie   admitled  onts)  is   first   called   upon   in  Court   lo   inspect  the 

I'o*  qticRtionnble  signature,  and  give  an  opinion  from  audi  knowledge,  and  not 

IlvuB         f'Oni  comparison,  by  jnxis-position,  of  the  signatures  tliemselves.     1  beg  to 
».  ix!  undersiDod  as  by  no  means  intimating  an  opinion,  that  (he  rule  which  has 

■  EicwrHMonc.  obtained  with  respect  lo  the  comparison  of  handwriting  should  be  diBturbed, 
kfcaiiiic  upon  eitamination  it  may  appear  to  depend  upon  reasons  not  perfectly 
satisfactory.  It  seems  to  me  that  the  evidence,  so  far  as  this  objection  in 
concerned,  was  admissible,  because  it  was  not  the  comparison  of  handwriting 
in  the  proper  and  ordinary  sense  of  the  terra.  To  reject  it,  because  what 
was  rqaitaltnt  to  a  comparison  of  handwriting  took  place,  would  gu  far,  so 
for  as  the  reason  of  the  thing  is  concerned,  towards  disturbing  the  rule 
altogether,  and  letting  in  a  comparison  of  handwriting  as  a  medium  of  proof 
tn  all  cases  whatsoever,  or  excluding  in  a  great  de^jree  all  possibility  of  proof. 
What  is  to  be  said  mliere  the  means  of  knowledge  are  derivfid  from  a  bygone 
correspondence  of  considerable  standing  ?  What  is  it  but  comparing  a  distant 
and  (in  proportion  to  the  length  of  time;  faint  image  in  the  mind  with  the 
writing  in  question?  I  will  only  refer  to  the  observations  of  Mr.  Starku(<i) 
in  his  learned  and  valuable  work,  and  those  of  iMr.  PAillips {b)  on  the  same 
subject.  Tn  a  still  earlier  work,  which  the  author  used  to  say  was  more  used 
by  other  writers  than  noticed,  I  mean  a  Treatise  upon  the  Law  of  Evidence 
appended  to  his  edition  of  Palhier,  by  the  late  Sir  IV.  D.  Etans,  I  find  the 
following  remarks,  with  others  to  the  like  effect : — "  But  M-here  in  point  of 
reason  is  the  objection  to  proof  by  comparison  of  hands,  as  founded  upon  an 
inspection  at  the  trial  1  What  is  the  common  evidence  of  knowledge  but  an 
act  of  comparison  ;  a  comparison  of  the  object  presented  to  the  sight,  with 
the  abject  imprinted  by  memory  in  the  mind  with  the  image  and  copy  of  the 
supposed  reality  ?  And  when  the  comparifion  is  made  not  with  this  imperfect 
and  fallacious  copy,  but  with  an  undisputed  original,  applied  with  the  skill 
and  experience  of  persons  habitually  devoted  to  similar  inquiries,  it  is  deemed 
not  only  a  matter  of  technical  caution,  but  an  essential  point  of  constitutional 
liberty  to  reject  the  assistance  which  it  may  be  naturally  expected  to 
afTord"  (c).  I  would  repeat,  that  I  doubt  the  propriety  (not  to  say  the  right) 
of  this  Court,  upon  plausible  objections  merely,  to  disturb  long  established 
practice  and  usage,  in  a  case  too  of  such  frequent  occurrence ;  but  for  the 
sake  of  the  rule  itself,  and  its  security,  I  would  confine  it  to  the  case  of  actual 
collation  and  comparison,  which,  when  done  in  Court  and  before  the  jury,  is 
supposed  to  be  attended  with  inconvenience  as  to  them.  Unless  a  jury  could 
read  they  would  be  unable  to  judge  of  the  supposed  resemblance;  Doiigfai, 
C.  J.  in  Barr  v.  Harper  (<f),  which  furnishes  a  reason  against  such  comparisoD 
altogether. 

The  recency  of  the  information  and  acquaintance  acquired  in  this  case  can 
surely  not  operate  as  a  valid  objection.  Suppose  a  person  to  have  seen 
another  sign  or  write  a  paper,  or  to  have  received  one  or  more  letters  from 
him,  but  from  length  of  time  his  general  recollection  was  become  so  faint  and 
indistinct  that  he  should  be  unable  to  form  an  opinion,  might  he  not  peruse 
and  study  those  authentic  documetiis,  if  in  his  possession,  to  improve  and 
refresh  his  knowledge  before  he  was  called  upon  to  give  evidence  respecting 

(b)  a  start.  375,  2J  c. 
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the  writing  of  that  person  by  whom  such  papers  or  letters,  as  above  sup-    KingU  Bench. 
posed,  were  confessedly  written  ?     I  apprehend  he  certainly  might.     Up  to         v^/^i^ 
the  extent  of  the  above  observations,  if  not  beyond  them,  the  very  point  has  ^°" 

been  decided  in  the  case  of  Bun-  v.  Harper,     In  truth,  the  reference  was         Mudd 
made  in  that  case  not  to  revive  and  refresh,  but  to  gain  knowledge.     And     ^       «• 
would  such  perusal  be  admissible  if  made  a  week  or  a  month  before  the  trial, 
but  not  so  if  made  an  hour  before  the  witness  went  into  Court  to  give  his 
opinion  upon  the  particular  writing  in  question  ? 

The  case  of  ancient  documents,  it  must  of  course  be  admitted,  depends 
upon  a  ground  distinct  from  our  present  inquiry — necessity.     Some  con- 
siderations, however,  not  wholly  foreign  perhaps  to  our  present  subject,  may 
be  collected  from  that  head  of  evidence.     That  an  attentive  observation  of 
writing,  assumed  to  be  that  of  a  particular  person,  is  allowable  for  the  pur- 
pose of  acquiring  knowledge  of  its  character,  so  as  to  enable  a  witness  to  give 
evidence  of  his  opinion  and  belief,  must,  I  presume,  be  considered  as  placed 
beyond  a  doubt.    In  Brookbard  v.  IVoodley  (a),  Yates,  J.  is  said  to  have  decided 
the  contrary ;  but  Lord  Hardwicke's  authority  (b)  is  expressly  in  favour  of  it, 
and  so  are   the  more  recent  decisions,  without  exception.     Whether,  by 
studying  the  assumed  handwriting,  the  witness  should  have  acquired  a  know- 
ledge of  the  handwriting,  and  then  apply  himself  to  the  writing  to  be  proved, 
or  whether  an  actual  comparison  may  be  made,  and   so  a  foundation  of 
knowledge  laid,  does  not  seem  equally  clear.    Hoiroj/d,3»,  than  whom  a  more 
sound  and  safe  authority  cannot  be  quoted,    was  of  the  former  opinion, 
Sparrow  v.  Farrant  (c)  ;  the  latter  course  was  pursued  by  Lord  Tenterden^  in 
Doe  d.  TUman  v.  Tarter  {d\  who,  at  the  same  time,  quoted  a  case  before 
Lawrence,  J.,  to  the  same  effect.    But  whichever  course  be  the  correct  one, 
I  apprehend  it  to  be  clear,  that  no  objection  can  be  made  from  the  time 
at  which  the  information  is  obtained  upon  which  the  proof  is  given.     In  the 
two  last  cited  cases,  it  is  obvious  that  the  witness  was  called  upon  to  pro- 
nounce an  opinion  in  the  midst  of  the  trial,  without  any  preparation  before. 

1  come  now  to  consider  whether  the  witness  in  this  case  had  any  legitimate 
means  of  knowledge  to  authorize  the  question,  the  answer  to  which  was 
rejected. 

It  has  been  said,  that  the  specimens  selected  may  have  been  garbled  and 
fallacious,  "  calculated  to  serve  the  purpose  of  the  party  producing  them,  and 
therefore  not  exhibiting  a  fair  specimen  of  the  general  character  of  the  hand- 
writing." And  this,  it  will  be  recollected,  is  the  second  usual  objection  to  the 
admissibility  of  the  comparison  of  handwriting.  {Douglas,  C.  J.  in  Burr  v. 
Harper.)  The  first  having  been  before  noticed,  I  have  before  endeavoured 
to  explain  why,  in  my  opinion,  the  objection  arising  from  such  comparison 
was  not  applicable  in  fact  to  this  case.  Supposing,  however,  for  the  present 
purpose  that  it  is,  I  cannot  perceive  how  it  can  be  affirmed  that  this  was  a 
partial  selection  by  those  who  wished  to  use  the  papers.  The  selection  was 
not  depending  upon  their  power  merely.  The  whole  was  subjected  to  the 
answer  of  the  witness.  The  papers  produced  might  all  have  been  admitted 
to  be  of  his  handwriting,  or  one-half,  or  any  other  portion  of  them,  or  all 
might  have  been  denied.  When  the  papers  were  so  admitted,  was  there  not 
then  some  proof  that  they  were  of  the  witness's  handwriting  ?     And,  if  so, 

(a)  Peake  N.  P.  C.  20,  n.  (c)  2  Stark.  375,  n.  (i),  2d  edit. 

(6)  Bull.  N.  P.  236.  (d)  lb.  R.  &  M.  141. 
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Eing'i  Buttk.    ^ow  t^an  the  case  differ  in  kind,  ihougli  it  may  in  amount  or  degree  of  proof. 

•^v^        from  tlie  perusal  or  reperusal  of  a  couple  oflelters  written,  the  one  ten,  the 

^'  other  five  years  before  ?     Why  may  the  witness  give  an  opinion  of  any  per- 

MuLD         son's  handwriting  from  a  study  of  such  letters  ?     Because  the  writer  has  in 

«■  some  manner  authenticated  them  to  be  his.     Why  might  the  witness  have 

SucKiBHou.  jjgg„  asked  the  proposed  question  in  this  instance?  Because  the  witness  had 
sworn  that  the  papers  were  of  his  handwriting.  In  eacli  case  it  is  from  the 
veruial  of  papers  (and  perii^sl  tinli/)  that  the  knowledge  is  acquired.  In  each 
case  there  is  tome  proof  that  the  papers  to  be  perused  in  order  lo  form  a 
judgment  are  those  of  the  parlies  respectively,  respecting  whose  handwricing 
in  the  particular  case  the  (question  and  inquiry  arise.  'I'o  which  of  the  two 
species  of  proof  preference  should  be  given,  is  a  matter,  upon  which  opinions 
may  vary,  and  foreign  lo  the  present  purpose.  'I'he  only  question,  as  it 
seems  to  me,  is,  whether  in  bokh  cases  there  is  not  tome. 

When  speaking  of  the  facts  necessary  to  introduce  knowledge  of  hand- 
writing, not  from  actual  inspection,  but  from  correspondence,  1  adverted  to 
an  expression  in  frequent  use,  and  which  iiideed  has  almost  gone  into  the 
currency  of  a  proverb  upon  this  subject, — that  the  letter  or  letters  "  musl 
hate  been  atted  upon."  If,  however,  by  this  expression  it  be  meant  lo  imply  that 
any  business  must  be  transacted,  or  in  any  sense  of  the  words  act  done,  the 
observation  is  without  foundaiion,  for  nothing  of  the  sort  is  necessary.  This 
was  expressly  decided  by  Hoirotid,  J.,  to  the  value  and  weight  of  whose 
opinion  I  have  given  my  unnecessary,  though  sincere,  testimonial.  Any 
thing,  I  presume,  from  which  the  identity  of  the  writer  is  established,  may 
suffice.  If  then  f(om  such  proof,  whence  a  reasonable  inference  may  arise, 
that  the  letter  or  signature  is  by  such  or  such  a  person,  an  opinion  of  bis 
handwriting  may  be  given,  the  question  recurs  whether  tliere  be  not  iome 
foundation  for  opinion  where  the  party  has,  upon  his  oath,  declared  that  the 
papers  perused  by  the  witness  were  written  by  himself.  That  no  person  has 
hitherto  been  allowed  to  speak  of  his  belief  of  hdudwriiing,  except  he  li.is 
acquired  his  knowledge  by  one  or  other  of  the  prevalent  methods  (having 
■een  the  party  write  or  received  writing  from  him)  may  doubileaa  be  true; 
but  it  is,  I  fear,  but  an  imperfect  aoluUan  of  the  present  difficuliy.  May  not 
the  answer  be,  that  the  case  is  new  ?  In  truth,  hat  it  ever  arisen  before  7  If 
not,  we  are  called  upon,  as  in  the  various  and  evei-varying  combinationt  of 
human  afiairs  continually  does  and  must  occur,  to  apply,  as  well  as  we  can, 
the  principles  and  analogies,  having  the  nearest  aud  most  direct  aiBnity  to  the 
subject,  to  this  fresh  question.  It  is  hardly  necessary  for  me  to  observe,  that 
the  view  which  [  have  taken  of  this  case  secures  me  from  touching  at  all 
upon  the  authority  of  the  recent  decision  of  this  Court  in  Doe  v.  Neteton  (a), 
and  of  the  Exchequer  in  Gri^lh  v.  WiUiama  (6) ;  I  quite  accede  to  the  pro- 
priety of  rejecting  the  evidence  tendered  in  the  former  case,  and  of  the  line 
of  distinction  established  in  the  latter.  It  is  still  less  necessary,  after  what  has 
been  observed,  but,  at  the  hazard  of  repetition,  I  am  desirous  to  avoid  the 
possibility  of  alt  misconception  to  say,  that  I  have  throughout  assumed  the 
rule  with  respect  to  the  comparison  of  handwriting  to  be  perfectly  fixed  and 
established.  Whether,  after  all  that  has  been  said  and  written  against  tbe 
comparison  of  handwriting,  opinion  and  belief  are  not  virtaally  formed  in  a 
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great  variety  of  instances  upon  comparison,  and  that  not  of  the  most  satis-  King*s  BencK 
factory  kind,  is  another  question.  The  rule  I  find  absolutely  settled,  and  that 
is  enough  for  me.  If  by  argument,  or  upon  further  consideration,  I  could 
have  been  satisfied  that  the  rule  would  have  been  infringed  upon  by  the  ad- 
mission of  this  evidence,  my  task  would  have  been  easy,  and  a  conclusion 
speedily  arrived  at.  It  is  precisely  because,  as  it  seems  to  me,  the  admission 
of  this  evidence  would  have  been  according  to  and  in  pursuance  of  the  rule, 
I  think  the  rejection  improper. 

Whether  the  objection  was  worth  the  making  when  the  value  of  the  evi- 
dence is  considered,  I  will  not  undertake  to  say ;  but  the  question  has  arisen 
and  must  be  disposed  of.  If  it  should  be  thought  so,  this  only  resembles 
another  instance  not  unconnected  with  it,  (Goodtitle  v.  Braham  (a),  Carey  v. 
Piit(b),  Rex  v.  Color  (c)  9  Gurney  v.  Langlands  ((/),)  the  opinion  of  an  expert 
upon  the  genuineness  of  handwriting;  where  the  difference  of  opinion 
upon  the  admissibility  of  the  evidence  has  been  much  greater  than  the 
importance  which,  by  universal  consent,  ought  to  be  attributed  to  it  if 
received. 

That  the  present  case  is,  in  its  precise  circumstances,  new,  must,  I 
presume,  be  admitted.  Such  an  occurrence,  however,  must,  perhaps,  from 
the  nature  of  things,  be  deemed  unavoidable.  The  saying  of  Lord  Mans- 
field  {e\  when  pressed  by  some  citations  from  them,  "  That  he  did  not  now 
sit  to  receive  rules  of  evidence  from  Siderfin  and  Keble,**  may  possibly  be 
considered  as  rather  bold,  but  I  have  no  doubt  that  it  was  a  true  one  of  Lord 
Kenyojif  Keeling  v.  Ball{f)t  in  deciding  a  fresh  point  of  evidence,  "That  it  is 
the  business  of  courts  of  justice  to  apply  the  general  principles  of  the  law  to 
new  cases  as  they  arise." 

Upon  the  whole,  with  sincere  respect  for  the  contrary  opinions,  I  think  the 
evidence  was  improperly  rejected,  and  that  there  ought  to  be  a  new  trial. 


Patteson,  J. — In  this  case  one  of  the  attesting  witnesses  to  a  will  having 
been  called,  and  having  sworn  to  the  publication  and  his  own  signatures 
twenty  documents  were  put  into  his  hand  in  cross-examination,  all  of  which 
he  swore  to  have  his  signature.  None  of  these  documents  were  used  as  evi- 
dence in  the  cause,  nor  could  have  been,  unless  with  reference  to  the  hand- 
writing of  this  witness,  or  as  regards  two  of  them,  for  the  purpose  of  contra- 
diction, those  being  the  witnesses'  depositions  in  the  Ecclesiastical  Court. 
The  twenty  documents  had  been  previously  shewn  to  an  inspector  from  the 
Bank  of  England,  and  af^er  the  examination  of  the  witness,  were  again  sub- 
mitted to  the  same  person.  The  cause  was  not  concluded  on  that  day,  and 
the  next  day  the  inspector  was  placed  in  the  witness  box  for  the  purpose  of 
swearing  to  his  belief  that  the  signature  of  the  attesting  witness  to  the  will  was 
not  the  handwriting  of  the  witness  who  had  been  examined  the  day  before. 
He  was  asked  how  he  had  acquired  a  knowledge  of  the  handwriting  of  the 
witness,  when  he  stated  it  to  he  in  the  manner  above-mentioned,  and  none 
other.  The  learned  judge  rejected  his  testimony;  and  the  question  is, 
whether  he  was  right  in  so  doing  ? 

All  evidence  of  handwriting,  except  where  the  witness  sees  the  document 


(a)  4  T.  R.  497. 

(6)  Peake's  Add.  Cat.  130. 

(c)  4Esp.  117. 

VOL.  III. 


(d)  5  B.  &  A.  330. 

(0  1  W.  Bl.  366. 

(/)  Peake*8  Add.  Cas.  89. 
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written,  ii,  in  its  nature,  comparison.  It  is  tlie  belief  nhich  a  witness  enfcT- 
laios  upon  comparing  the  writing  in  question  with  an  exemplar  in  his  mind 
derived  from  some  previous  knowledge.  That  knowledge  may  have  been 
acquired  either  by  seeing  the  party  write,  in  whieh  case  it  will  be  stronger 
or  weaker,  according  to  the  number  of  times,  and  the  periods,  and  other 
ci re um stances ,  under  which  the  witness  has  seen  the  party  write ;  but  it  will 
be  aiilficient  knowledge  to  admit  tiie  evidence  of  the  witness  (however  little 
weight  may  be  attached  to  it  in  such  cases)  even  if  he  has  seen  him  write 
but  once,  and  then  merely  signing  his  surname;  (Garrtlls  v.  AlrxandeT{a), 
Powell  V.  Ford  (6),  Leais  v.  Sajtio  (c)  ;)  or  the  knowledge  may  have  been 
acquired  by  the  witness  having  seen  tetters  or  other  documents,  professing 
(o  be  the  handwriting  of  the  party,  and  having  afterwards  commanicatcd 
personally  with  the  party  upon  the  contents  of  those  letters  or  documents, 
or  having  otherwise  acted  upon  them  by  written  answers,  producing  further 
correspondence  or  acquiescence  by  the  party  in  some  matter  to  which  they 
relate,  or  by  the  witness  transacting  with  the  party  some  business  to  which 
they  relate,  or  by  any  other  mode  of  communication  between  the  party  and 
the  witness,  which,  in  the  ordinary  course  of  the  transactions  of  life,  induces 
a  reasonable  presumption  that  the  letters  or  documents  were  the  handwriting 
of  the  party  ;  Lord  Ferrert  v.  SAirley  (d).  Bull,  tfiii  Priai.  23C,  Careif  t.  Pitt(e), 
Thorpe  v.Giibvrnc  (J),  Harringloitv.Fty(g),  evidence  of  the  identity  of  the 
party  being,  of  course,  added  aliunde,  if  the  witness  be  not  personally  ac- 
quainted with  him.  These  are  the  only  modes  of  acquiring  a  knowledge  of 
handwriting,  which  have  hitherto,  as  far  as  I  have  been  able  to  discover  in  our 
law,  been  considered  sufficient  to  entitle  a  witness  to  speak  as  to  his  belief  in 
a  question  of  handwriting.  In  both,  the  witness  acquires  his  knowledge  by  bis 
own  observation  upon  facts  coming  under  his  own  eye,  and  as  to  which  he 
does  not  rely  on  the  information  of  others,  and  the  knowledge  is  uaually, 
and  especially  in  the  latter  mode,  acquired  incidentally,  and,  if  I  may  so  say, 
unintentionally,  without  reference  to  any  particular  object,  person,  or  docu- 
ment A  third  mode  is  now  sought  to  be  introduced,  namely,  by  satisfying 
the  witness,  hy  some  information  or  evidence,  that  a  number  of  papers  are  in 
the  handwriting  of  the  party,  and  tbea  deairing  him  to  study  those  papers, 
BO  as  to  acquire  a  knowledge  of  the  handwriting,  and  fix  an  exemplar  in  bb 
mind,  and  afterwards  putting  into  his  hand  the  writing  in  questiMi,  and 
uking  his  belief  respecting  it ;  or  by  merely  putting  certain  papers  into  tbe 
witness's  hands,  without  telling  him  who  wrote  them,  and  desiring  him  to 
study  them,  and  acquire  a  knowledge  of  the  handwriting,  and  aflerwards 
showing  him  tbe  writing  in  question,  and  asking  bis  belief  whether  they  are 
written  by  the  same  person,  and  calling  evidence  to  prove  to  the  jtay  that 
the  fonoer  are  the  handwriting  of  the  party,  which,  perhaps,  may  be  c<hi- 
sidered  as  the  same  process  in  effeet,  expressed  in  other  words. 

The  very  foundation  of  this  mode  is  the  establishment  of  the  fact,  that  tbe 
papers,  from  studying  which  the  witness  is  to  acquire  his  knowledge,  are  the 
handwriting  of  the  party.  Now,  that  fact  must  be  established  either  by  the 
acknowledgment  of  the  party,  or  by  the  information  of  third  peraons. 

(a>  4  Esp.  37.  (0  Peaks  MSTTittet,  13Q. 

(b)  2  Stark.  N.  P.  C.  164.  (/)  3  C.  &  P.  21. 

(e)  M.&  M.39.  (g)  1  R.aiM.90. 
(d)  Fui.  196. 
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Assuming  the  witness  to  be  the  only  person  to  be  satisfied  of  the  fact,  it  King*s  Bench, 
is  obvious  that  the  acknowledgment  of  the  party,  if  the  witness  be  called  to 
affirm  the  handwriting,  would  be  a  most  unsafe  ground  on  which  to  act,  and 
was  so  considered  by  Lord  Kenyan,  in  Stranger  v.  Searle  {a) ;  and  if  the  wit- 
ness be  called  to  disaffirm  the  handwriting,  the  acknowledgment  of  the  party, 
unless  he  be  a  party  to  the  suit,  ought  not  to  bind  the  litigants  ;  and  if  he  be  a 
party  to  the  suit,  it  may  fairly  be  urged  that  the  case  would  come  within  the 
second  mode  of  acquiring  knowledge  above  suggested,  namely,  by  a  direct 
communication  with  the  party.  The  other  modes  of  satisfying  the  witness, 
viz.  by  the  information  of  third  persons,  is  equally  open  to  objections,  as  it 
must  be  given  behind  the  back  of  one  or  both  of  the  litigant  parties,  and 
would  be  obviously  most  unsafe  and  unfair.  The  jury,  therefore,  must  be 
satisfied  of  the  fact.  Now  that  must  be  by  evidence,  and  will  raise  a  number 
of  collateral  issues  foreign  to  those  on  the  record,  and  for  which  one  of  the 
litigants  must  of  necessity  be  wholly  unprepared,  in  addition  to  the  danger  of 
anfiur  selection  by  the  other  litigant,  who  produces  the  papers.  I  need 
hardly  advert  to  the  great  inconvenience  and  waste  of  time  which  will  be  in- 
curred by  such  a  wide  range  of  collateral  matter,  nor  to  the  observation, 
that  the  proof  of  the  papers  in  those  collateral  issues  might  be  by  calling  a 
witness  who  had  acquired  his  knowledge  of  the  handwriting  in  the  very  same 
way,  from  other  papers,  which  would  equally  require  to  be  proved,  and  so  it 
is  obvious  that  the  same  process  as  is  now  attempted  might  be  repeated  ad 
in6nituro,  and  lead  to  no  conclusion.  But  if  the  proof  of  the  papers  in  those 
collateral  issues  be  by  calling  witnesses  who  have  acquired  their  knowledge 
of  the  handwriting  by  either  of  the  two  modes,  which  I  consider  to  be  the 
only  legitimate  modes,  those  witnesses  roust,  from  the  nature  of  their  evi- 
dence, be  much  more  competent  to  form  an  opinion  as  to  the  handwriting  in 
question  in  the  cause,  than  the  witness  whose  evidence  is  proposed  to  be  in- 
troduced by  such  a  process.  And,  afler  all,  when  that  evidence  is  intro- 
duced, what  is  it  but  a  comparison  of  handwriting  ? 

Now  a  direct  comparison  of  handwriting  by  a  witness  has  been,  with  the 
exception  of  one  or  two  supposed  cases,  uniformly  rejected,  and  it  is  only  in 
very  recent  times  that  a  jury  has  been  allowed  to  institute  such  a  direct  com- 
parison, and  even  that  has  been  confined  to  a  comparison  between  docu- 
ments proved  and  given  in  evidence  in  the  cause,  being  relevant  to  the  issues 
raised  on  the  record,  and  which,  being  before  the  jury,  it  is  hardly  possible 
to  prevent  a  comparison  being  instituted ;  Griffith  v.  WUUams  (6),  SoUta  v. 
Yarnrw{c)y  Rex  v.  Morgan  {d),  AUport  v.  Meek(e\  Bromage  v.  Rice(f). 
One  authority  to  the  contrary  is  to  be  found  in  Allesbrook  v.  Roach  (g).  But 
this  Court  recently,  in  the  case  of  Doe  v.  Newton  (h\  has  expressly  deter- 
mined, that  documents  irrelevant  to  the  issues  on  the  record  shall  not  be 
received  in  evidence  at  the  trial,  in  order  to  enable  a  jury  to  institute  such  a 
comparison,  much  less  can  it  be  permitted  to  introduce  them  in  order  to 
enable  a  rniness  to  do  so. 

I  know  that  it  is  thought  by  many  persons,  that  direct  comparison  of 
handwriting  is  more  satisfactory  than  I  am  disposed  to  consider  it.     In  a 


(a)  1  Esp.  14. 
(6)  1  C.  &  J.  47. 

(c)  1  M.  &  R.  133. 

(d)  1  M.  &  R.  134,  in  note. 


(«)  4  C.  &  P.  267. 
(/  )  7  C.  &  P.  548. 


(f)  1  Esp.  351. 
W 
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work  of  great  merit  (a),  there  is  this  passage,  "  li  cannot,  howerer,  be  de- 
nied, tbat,  abstractedly,  a  witnew  is  more  likely  to  form  a  correct  judgment 
OS  to  tlie  identity  of  handwriting,  by  comparing  it  critically  and  minutely 
with  a  fair  and  genuine  specimen  of  the  party's  handwriting,  than  he  would 
be  able  to  make  by  comparing  what  he  sees  willi  the  fuint  impression  made, 
by  having  seen  llie  parly  write  but  once,  and  then  perhaps  under  circum- 
stances which  did  not  awaken  his  attention."  1  agree  to  that  passage  in  its 
very  words.  There  the  weakest  possible  degree  of  knowledge  which  can 
arise  from  seeing  a  person  write,  is  contrasted  with  the  strongest  possible 
degree  which  can  arise  from  a  direct  comparison,  and  it  is  aasnmed  that  the 
specimens  are  fair,  and  satisfactorily  proved,  which,  I  will  venture  to  say, 
they  will  not  be  in  one  case  in  an  hundred.  Bui  generally  1  am  of  opinion, 
that  the  comparison,  even  of  an  admitted  fair  specimen  with  a  disputed 
writing,  is  far  from  satisfactory.  Nothing  can  be  more  fanciful  than  the 
opinions  persons  arc  apt  to  form  from  such  comparison,  some  dwelling  on 
the  general  character,  some  on  the  peculiar  turn  of  a  particular  letter,  and 
other  minute  circumstances  of  similitude  or  discrepancy,  which  every  man 
in  his  own  experience  must  know  may  arise  from  the  different  pen  or  ink, 
or  haste,  or  deliberation,  with  which  the  same  person  writes  at  diSerent 
limes.  To  my  mind,  I  confess,  the  knowledge  of  the  general  character  of 
any  person's  writing,  which  a  witness  has  acquired  incidentally  and  unin- 
tentionally, under  no  circumstances  of  bias  or  suspicion,  is  far  more  satis- 
factory iban  the  most  elaborate  comparison  of  even  an  experienced  person, 
called  by  one  side  or  the  other,  with  a  particular  object. 

I  find  no  express  authority  that  direct  comparison  of  handwriting  is  ad- 
missible in  evidence,  but  many  to  the  contrary.  It  is,  indeed,  said  by  Ptm- 
btrlua,  Serjt.  in  TAc  Seven  Buhups  tase{b),  "  Thai  in  every  pcity  cause,  where 
it  depends  upon  comparison  of  bands,  they  used  to  bring  some  of  the  party's 
handwriting,  which  may  be  sworn  to,  to  be  the  parly's  own  band,  and  then  it 
is  to  be  compared  in  Court  with  what  is  endeavoured  to  be  proved;  and 
upon  comparing  ibem  together  in  Court,  the  jury  may  look  upon  it  aitd  tee 
if  it  be  right;"  and  he  was  arguing  against  any  such  comparison  in  a  criminal 
case.  If  fluch  was  the  practice,  it  has  long  ceased  to  be  so,  and  the  diatfaic- 
tiou  between  civil  and  criminal  cases,  as  to  rules  of  evidence,  is  no  lot^er 
rect^ized.  However,  on  looking  to  the  report  of  Tht  Seven  Bukapt'  eate, 
it  IB  plain  tbat  no  question  of  direct  comparison  arose,  the  question  really  was, 
whether  witnesses  who  had  never  seen  the  parties  write,  but  had  seen 
writings  supposed  to  be  theirs,  were  admissible  t  The  Court  constantly  sud 
ibey  were  not,  and  compelled  the  crown  to  prove  the  writing  by  other  evi- 
dence, and  accordingly  an  admission  by  all  the  defendants  of  their  signatures 
to  the  alleged  libel  was  proved.  So  in  Algernon  Sidney's  ctue  (c),  do  evi- 
dence of  direct  comparison  of  handwriting  was  given,  and  some  of  the  wit- 
nesses swore  that  they  had  seen  him  write  (if)-  Yet  in  the  bill  for  reversing 
bis  attainder,  it  is  stated,  that  he  was  convicted  by  illegal  evidence  of  com- 
parison, which,  so  far  as  it  goes,  shews  that  such  comparison  was  not  at  that 
lime  considered  to  be  legitimate  evidence. 

Comparison  of  handwriting  has,  indeed,  been  allowed  in  the  proof  of  very 
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ancient  documents^  where,  from  lapse  of  time,  no  living  person  could  have    KingU  Bench. 
any  knowledge  of  the  handwriting  from  his  own  observation,  as  in  Roe  v.         v^s^%/ 
Rowlings  (a),  Mortwood  v.  Wood{h)^  Tayhr  v.  Cook{c\  Doe  v.  Tarvtr{d);  ^°" 

but  this  has  been  allowed  from  absolute  necessity  and  the  impossibility  of  Mudd 
better  evidence  being  adduced.  Direct  comparison  by  a  witness  was  ex-  ^  «• 
pressly  rejected  by  Lord  Kenyon  in  Stranger  v.  Searle  (c),  and  by  Lord  Ten" 
terden  in  Clermont  v.  TulUdge{/) ;  and  it  was  conceded  in  argument  at  the  bar 
in  the  present  case,  that  the  uniform  practice  in  the  Courts  for  many  years 
has  been  not  to  receive  such  evidence.  In  the  case  of  Burr  v.  Harper  (g\ 
Dallas,  C.  J.  allowed  what  I  consider  to  have  been  comparison  of  hand- 
writing, and  I  do  not  think  that  decision  right :  it  was  never  brought  under 
review,  because  the  verdict  was  against  the  party  in  whose  favour  it  was 
made.  I  do  not,  under  these  circumstances,  feel  that  I  am  obliged  by  au- 
thorities to  admit  of  any  mode  of  acquiring  a  knowledge  of  handwriting, 
except  the  two  above  suggested ;  and  for  the  reasons  already  stated,  I  am  of 
opinion  that  no  other  mode  ought  to  be  introduced,  and  that  the  learned 
judge  was  right  in  rejecting  the  evidence. 

Lord  Denman,  C.  J. — A  person  whose  name  appears  as  an  attesting  wit- 
ness to  a  will,  is  called  by  the  defendant  at  the  trial,  and  swears  that  he 
attested  the  will  and  saw  the  testator  execute  it.  The  plaintiff's  case  is,  that 
the  will  was  not  genuine,  imputing  fraud,  if  not  conspiracy,  to  some  of  the 
parties  concerned.  To  this  attesting  witness  he  professes  not  to  impute 
perjury,  nor  participation  in  the  fraud;  his  theory  is,  that  the  witness 
attested  some  paper,  and  believes  the  will  produced  to  have  been  that  paper ; 
but  the  defendant  says  that  the  witness  was  herein  deceived,  that  the  paper 
which  he  signed  was  not  the  will,  though  he  thought  so,  and  that  the  will 
produced  with  his  name  was  never  seen  by  him  before.  In  connection  with 
other  facts  from  which  he  draws  this  inference,  he  proves  by  the  same  wit- 
ness many  of  the  genuine  signatures  of  that  witness,  and  then  calls  a  second 
witness,  who,  obtaining  from  these  an  acquaintance  with  the  character  of  the 
attesting  witness's  handwriting,  is  to  be  called  upon  afterwards  to  pronounce 
an  opinion  whether  the  attestation  to  the  will  is  in  the  same  person's  hand- 
writing ;  that  is,  he  is  expected  to  give  in  substance  the  following  testimony  : 
'*  I  have  gained  a  knowledge  of  the  handwriting  of  A,  from  examining  all 
the  proved  signatures,  and  I  am  of  opinion  that  the  signature  to  the  will  is 
not  of  the  same  character  of  handwriting  :"  from  which,  among  other  things, 
the  jury  were  required  to  conclude  that  the  will  was  not  in  fact  attested  by 
A.  The  effect  of  this  evidence  is  not  under  consideration.  When  the  wit- 
ness, with  unimpeached  character  and  unimpaired  intellect,  came  to  swear 
positively  to  facts  on  which  mistake  was  scarcely  possible,  and  to  that  hand- 
writing with  which  no  living  person  could  be  so  conversant  as  himself,  one 
can  hardly  imagine  any  position  of  the  cause  in  which  any  matter  of  opi- 
nion could  afford  a  formidable  contradiction  to  this  direct  proof.  In  the 
present  case,  however,  such  a  state  of  things  doubtless  existed,  for  the 

(a)  7  East.  282.  note  (a).  («)  1  Esp.  14. 

(6)  14  East.  327.  (/)  4  C.  &  P.  1. 

(c)  8  Price.  650.  (g)  HolCs  N.  P.  C.  420. 
{d)  R.  &  M.  141. 
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tby'i  Benck,    learned  and  able  counsel  Tor  the  defendant  took  (he  objection,  and  we  are 

'•"■f^^        bound  to  consider  whether,  as  a  matter  of  strict  law,  the  plainiiEThad  a  right 

^'  to  lay  before  the  jury  the  evidence  that  was  withholden  from  them. 

Mo'oi,  In  the  first  place  I  think  it  wm  not  contended  at  the  bar  that  evidence  of 

V-  opinion  on  this  subject  wait  not  receivable,  though  in  opposition  to  a  positive 

tucKinHOHE.    gtatement  of  fact ;  and  indeed,  however  apecioua  at  first  sight,  such  an  argu- 

meut  could  not  be  maintained  a  moment.     There  is  nothing  binding  in  the 

most  positive  assertions  of  the  most  knowing  witness;  they  may  be  untrue 

I  from  ill  intention  or  mistake  ;  and  if  untrue,  the  party  interested  should  be 
allowed  to  ofler  evidence  that  they  are  so,  which  may  consist  of  a  variety  of 
circumstances,  including  the  character  of  handwriting.  Suppose,  exempli 
gratid,  a  man  to  have  sworn  that  he  saw  a  party  sign  and  execute  a  bond  ; 
the  evidence  of  all  who  were  best  acquainted  with  that  party's  writing,  that 
the  signature  was  not  in  their  opinion  his,  would  surely  be  admissible. 
Taking  it  then  as  clear  that  the  undeniable  peculiarities  of  this  case  do  not 
preclude  evidence  of  opinion  as  to  the  handwriting,  the  only  igueslion  is, 
whether  the  witness  called  to  pronounce  one  had  sufficient  materials  for 
forming  one,  lo  be  admissible  for  timt  purpose  ;  and  he  appears  lo  stand  in 
exactly  the  same  situation  as  he  would  have  done  if  called  to  speak  of  the 
handwriting  of  a  party  to  the  suit,  whether  for  or  against  the  genuineness  of 
the  document.  He  may  have  been  called  for  the  plaintiff  to  prove  the 
defendant's  signature  to  a  hill  or  bond.  He  did  not  see  hint  sign  it,  nor  has 
lie  ever  seen  him  write ;  but  this  is  confessedly  immaterial  if  he  has  had 
other  adequate  means  of  obtaining  a  knowledge  of  his  hand(a).  Such  is  the 
rule,  as  Mr.  Siarkie  understands  it,  not  in  terms  warranted  by  the  page  of 
BuIUt's  Kki  Prius{b),  cited  in  his  note,  but  fairly  resulting  from  the  prac* 
lice. 
Within  what  narrower  limits  can  the  line  be  drawn?  The  letters  formii^ 
one  side  of  a  correspondence  do  not  prove  the  handwriting,  because  ad- 
dressed to  a  particular  person  ;  that  person's  evidence  may  be  requisite  to 
shew  that  /I.  had  in  some  way  recognised  the  letters  bearing  /l.'a  signature, 
and  was  therefore  probably  the  individual  who  wrote  them  ;  but  this  is  quite 
different  from  a  knowledge  of  [he  handwriting,  whether  they  proceeded  from 
A,  or  any  other.  The  clerk  who  constantly  read  the  letters,  and  the  broker 
who  was  ever  (^insulted  upon  them,  is  as  competent  to  judge  whether  another 
signature  is  that  of  the  writer  of  the  letters,  as  the  merchant  to  whom  they 
were  addressed.  The  servant  who  has  habitually  carried  letters  addressed  by 
me  to  others,  has  an  opportunity  of  obtaining  a  knowledge  of  my  writing, 
though  he  never  saw  me  write,  or  received  a  letter  from  me. 

In  a  nisi  prius  case.  Smith  v.  Saimbury  (c),  it  was  necessary  to  prove  the 
handwriting  of  an  attesting  witness ;  the  defendant's  attorney  was  awom, 
and  said  that  he  believed  he  knew  the  handwriting,  for  he  had  seen  the  same 
signature  to  an  affidavit  used  by  the  plaintiff's  rounsel  at  an  earlier  stage  of 
the  cause.  Park,  J.  overruled  an  objection  to  the  evidence,  obsenrii^,  "  If 
it  was  a  mere  comparison  of  handwriting  it  would  not  do  ;  but  it  is  not  so ; 
the  witness  says  he  took  notice  of  the  signature,  and  in  his  mind  formed  ao 
opinion  which  enables  him  to  swear  to  his  belief.  I  have  no  doubt  that  it 
is  evident^." 

(a)  3  Surk.  372,  2d  «dii.  (b)  Dul.  N.  P.  236.  (c)  a  C.  &  P.  196. 
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In  ancient  documents  knowledge  of  an  ofBcer's  handwriting  is  frequently    King's  Bench. 
obtained  by  an  observation  of  his  signature  to  papers  which  he  would  be        v^v^ 
called  upon  officially  to  sign,  and  a  witness  speaking  from  that  knowledge  ^' 

may  give  an  opinion  whether  any  particular  writing  was  made  by  the  same        Mvdd 
person.     The  process  is  therefore  recognised  as  one  which  may  enable  one 
man  to  form  a  competent  opinion  as  to  the  writing  of  another. 

Pausing  here  for  a  moment,  I  must  fairly  say  that  I  think  the  syllogism 
complete.  Opinion  is  evidence  of  handwriting  where  it  is  founded  on  know- 
ledge obtained  from  inspection  of  documents  proved  to  be  written  by  the 
same  party.  The  opinion  tendered  here  was  founded  on  such  knowledge. 
If,  however,  any  rule  excluding  such  evidence  had  been  promulgated  by  com- 
petent authority,  I  should  at  once  have  yielded  my  own  views.  I  find  no 
such  rule  laid  down,  nor  can  I  deduce  one  from  the  mere  circumstance  that 
opinion  of  handwriting  has  hitherto  been  formed  on  other  means  of  forming 
one.  The  consequences  of  excluding  knowledge  so  obtained  may  be  in  the 
highest  degree  injurious  to  the  interests  of  truth.  Suppose,  for  example, 
that  instead  of  Lord  Eldon  (a)  some  person  of  very  inferior  rank  had  ap- 
peared to  be  the  attesting  witness  that  he  was  dead  at  the  time  of  the  trial ; 
chat  conspirators  who  forged  the  deed  had  been  entirely  unacquainted  with 
his  mode  of  writing.  The  production  of  the  instrument,  and  a  perjured  oath 
that  he  in  fact  attested,  would  set  up  the  forgery ;  a  clear  knowledge  of  tlie 
character  of  this  man's  writing  would  at  once  defeat  the  fraud.  But  the 
means  of  obtaining  such  knowledge  might  be  unattainable  from  any  one  who 
had  either  seen  him  write  or  held  any  correspondence  with  him.  From 
documents  satisfactorily  proved  to  have  been  written  by  the  witness,  possibly 
never  heard  of  till  the  eve  of  the  trial,  complete  demonstration  might  be 
obtained.  Similar  evidence  proving  the  genuineness  of  a  disputed  attes- 
tation might  save  the  life  of  a  person  accused  of  forgery.  I  adopt,  there- 
fore, the  rule  in  Mr.  SUurkie'^  work,  which  I  think  as  important  as  it  is 
intelligible. 

No  single  authority  cited  in  opposition  to  the  rule  was  applicable  to  this 
point,  or  rather  was  favourable  to  the  defendant's  argument.  Lord  Ferrers 
V.  Shirley  (6)9  if  it  proves  anything,  is  against  him,  for  there  the  Court  would 
have  received  evidence  of  a  witness's  opinion  on  the  handwriting  to  an 
attestation,  if  the  papers  on  which  the  opinion  was  founded  had  been  traced 
to  the  attesting  witness.  It  was  the  proof  of  identity  that  failed.  Stranger 
V.  Searle(c)  was  before  hord  Kenj/on  in  1793.  The  defence  to  an  action 
brought  on  the  acceptance  of  a  bill,  was  forgery  of  the  supposed  acceptor's 
name.  The  usual  evidence  of  belief  having  been  given  by  the  plaintiff)  the 
defendant  produced  other  writings  as  his,  for  the  purpose  of  comparing  them 
with  the  bill  sued  on.  The  objection  here  taken  was  a  preliminary  one,  that 
*'  it  did  not  appear  which  was  the  real  handwriting  of  the  defendant ;  those 
bills,  or  those  upon  which  the  action  was  brought,  both  being  proved  by 
witnesses,  and  diat  it  was  besides  judging  from  a  comparison  of  hands." 
The  reporter  says,  Lord  Kenyan  **  ruled  that  the  witness  should  not  be 
allowed  to  decide  on  such  comparison  of  hands."  This  ruling  appears 
correct  on  both  grounds,  but  it  does  not  touch  our  present  argument ;  for 
here  the  other  documents  were  proved  genuine  by  the  witness  himself,  and 

(a)  See  Eagletm  ?.  Kingstone,  8  Ves.  476  j  (6)  Fitzg.  195. 

unte,p.  411.  (c)  1  £sp.  14. 
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Rjinj't  Btneh.    the  inference  was  not  sought  to  be  drawn  froni  comparing  the  pB|>erB,  but 

^^'•''^        from  enabling  another  witness  to  obtain  a  knowledge  of  the  bandwritiug 

j"  from  (he  papers  bo  proved,  and  then  apply  il  to  the  paper  in  dispute.    There 

ftluDD         was  however  in  tliat  case  a  direct  lender  of  evidence  of  opinion  bo  formed, 

,       '■  for  the  defendant's  counsel  then  observed,  that  the  witness  had  seen  the 

defendant  write  several  times ;  but  on  his  adding  that  this  was  when  the 

defendant  had  written  his  name  for  the  piirpoae  of  shewing  to  the  witness 

hia  manner  of  writing,  Lord  Kenj/ou  rejected  the  evidence,  "as  the  defendant 

might  write  differently  from  his  common  mode  of  writing  his  name,  through 

design."    This  objection  scarcely  required  the  acuteness  of  thai  great  judge, 

but  is  quite  foreign  to  the  present  discussion. 

In  AlUibrook  v.  Roach  (a),  a  similar  defence  was  made  after  the  usual 
eviden[:e  of  belief,  and  apparently  for  the  purpose  of  strengthening  it. 
"  Another  witness  was  called  who  had  in  his  possession  five  bills  of  the 
defendant's,  which  had  been  proved  under  bis  commission,  he  having  been  a 
bankrupt.  Upon  being  shewn  the  bill  upon  which  the  action  was  brought, 
he  said  he  did  not  think  the  acceptance  was  the  defendant's  handwriting." 
This  appears  precisely  similar  to  the  evidence  rejected  in  the  present  in- 
stance. The  reporter  adds,  "  Upon  comparing  these  bills  with  the  accept- 
ance of  the  bill  in  question,  they  were  evidently  dissimilar."  He  does  not 
say  by  whom  the  comparison  was  made  ;  we  must  take  this,  I  think,  to  have 
been  done  by  consent.  Tlien,  on  the  defendant's  part,  a  witness  who  had 
seen  defendant  write,  declared  his  belief  that  the  acceptance  was  not  in  his 
writing ;  then  the  counsel  offered  to  the  jury  several  other  bills,  admitted  to 
be  of  the  defendant's  writing,  and  desired  the  jury  to  compare  them — a  course 
which  was  objected  to,  but  allowed  by  Lord  Kenyan.  This  case  surely  does 
not  assist  the  plaintiff's  objection  here,  since  the  conrse  there  passed  unques- 
tioned, which  was  here  declared  inadmissible ;  and  the  opinion  of  the  learned 
judge,  that  the  jury  might  compare  writings,  does  not  make  out  that  he 
would  have  excluded  opinion  founded  on  other  documents  proved  aliunde 
to  be  genuitte. 

Tbe  next  case  in  order  of  time,  which  never  fails  to  be  mentioned  when 
CTidence  of  handwriting  is  debated,  GoodtitU  v.  Brakatn  (J>\  furnishea  how- 
erer  by  no  means  so  valuable  an  authority  as  we  might  expect  to  find  in  a 
trial  at  bar.  The  questianable  evidence  there  received  was  withdrawn  by  the 
Court  from  the  attention  of  the  jury,  and  shortly  afler,  in  Carry  t.  Pitt{c), 
Lord  Kenyan  expressly  pronounced  it  inadmissible. 

Jlex  V.  Cator  (</}  is  in  its  circumstances  very  near  the  present  caw,  and 
though  only  a  nisi  prius  decision,  I  apprehend  that  it  has  always  been  con- 
sidered good  law.  The  defendant  was  tried  for  a  libel  said  to  be  written  in 
a  feigned  hand.  A  person  from  the  post-oBice,  supposed  to  be  skilful  in  the 
detection  of  forgeries,  was  asked  to  look  at  certain  writings  in  the  defend- 
ant's  natural  liand,  and  then  at  the  libel,  and  give  his  opinion  whether  the 
libel  was  in  the  same  writing.  Hotham,  B.,  afrer  hearing  a  very  extended 
argument,  rejected  the  evidence.  If  this  witness  had  been  desired  to  look 
at  those  papers  the  day  before,  in  order  to  gain  acquaintance  with  the  cha- 
racter of  the  writing,  that  case  would  have  been  identical  with  the  present. 

(a)  1  Eip.  351 . 
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Can  this  difference  between  the  modes  of  questioning  the  witness  make  the 
evidence  receivable  in  one  case  and  not  in  the  other  ?  I  apprehend  that  it 
may. 

The  distinction  is  doubtless  very  subtle ;  and  in  practice  the  two  ope- 
rations of  the  mind  will  be  likely  to  run  into  each  other ;  but  there  is  an 
essential  difference  between  casting  our  eye  at  the  same  moment  on  two 
objects  placed  before  us  in  order  to  judge  of  their  resemblance,  and  acquiring 
familiarity  with  a  certain  character  of  handwriting,  in  order  to  judge  after- 
wards whether  a  document  bears  that  character.  Mr.  Starkie  thinks  the 
former  a  much  more  satisfactory  method;  but  I  cannot  agree  with  his  remark. 
An  ingenious  forger  might  counterfeit  every  line  and  angle  so  correctly,  that 
to  a  common  eye  no  discrepancy  should  betray  itself ;  and  yet  one  who  has 
an  intimate  knowledge  of  the  individual,  might  detect  a  striking  difference 
in  the  general  character  of  the  handwriting,  as  twins  may  present  no  ob- 
servable diversity  to  a  stranger,  and  yet  be  distinguished  at  a  glance  by  their 
parents.  Besides,  on  taking  a  witness's  opinion  on  such  a  point,  an  appeal 
seems  to  be  made  to  his  experience  and  skill,  while  the  mere  ocular  com- 
parison of  two  documents  in  juxta-position,  looks  like  a  mechanical  pro- 
ceeding, a  mere  act  of  measurement.  Whether  these  reasons  may  be  thought 
satisfactory  or  not,  there  can  be  no  doubt  that  in  former  times  the  law, 
while  it  daily  acted  on  opinion  derived  from  knowledge  of  the  character, 
regarded  comparison  of  hands  as  extremely  dangerous. 

The  legislature,  in  statute  1  fV.  Sp  M,  c.  7,  (private)  declared  accordingly 
the  attainder  of  Algernon  Sidney  void  as  against  law,  because  (a)  the  jury 
were  directed  to  believe  the  writing  his,  by  comparing  it  with  other  writings 
of  his.  Mr.  Starkie  (b)  seems  to  think  this  recital  incorrect,  according  to 
our  present  notion  of  comparison  of  hands ;  and  so  it  certainly  is  if  the 
report  of  the  trial  in  the  State  Trials  is  faithful.  Whether  it  is  or  not  we 
have  no  means  of  deciding.  Jefferies  is  charged  with  falsifying  these  reports 
in  some  instances ;  and  it  is  extraordinary  that  his  summing  up  omits  all 
mention  of  Sheppard^  the  first  of  the  three  witnesses  said  to  have  spoken  to 
the  prisoner's  writing  on  the  trial  (c).  None  of  the  numerous  pamphlets, 
however,  impute  to  the  report  any  misrepresentation  in  this  matter  of  law. 
On  the  other  hand,  when  the  act  for  reversing  Sidney's  attainder  passed,  the 
memory  was  green  of  the  atrocious  trial  which  produced  it,  and  the  foulness 
of  the  admitted  proceedings  rendered  all  exaggeration  or  misstatement  super- 
fluous. But,  at  any  rate,  the  act  is  a  legislative  declaration,  sanctioned,  as 
we  must  believe,  by  Somers  and  the  other  great  lawyers  then  in  ofBce  ;  that 
comparison  of  hands,  in  the  sense  in  which  they  understood  it,  was  not 
a  legitimate  mode  of  judging  of  handwriting;  and  though  there  may  be  a 
mistake  in  supposing  that  course  to  have  been  pursued  in  Sidney  s  trial,  no 
other  sense  can  be  assigned  to  the  words  of  the  statute,  but  that  which 
Mr.  Starkie  states  as  the  present  meaning  of  comparison  of  hands,  i.  e.  *'  an 
actual  comparison  of  two  writings  with  each  other,  in  order  to  ascertain 
whether  both  were  written  by  the  same  person  {by*  Cases  to  this  effect  are 
collected  in  a  note  in  the  same  page  (6),   though   in  the  following  page 


King's  Bench. 


(a)  AnU,  p.  420. 

(6)  2  Slarfc.  374.  2d  edit. 


an  intimate  acquaintance  of  Sidney,  who  had 

$ten  him  write,  and  was  extremely  ac(^uainted 

(c)  See  however  9  How.  State  Trials,  p.       with  bis  hand,  had  stated  that  he  beheved  in 

892,  where  Jejferiet,  in  his  summing  up,  is      his  conscience  the  book  was  "  Col.  Sidney's 

reported  to  have  told  the  jury  that  Sheppard,      hand." 


Dob 
d. 

MUDD 


V. 


SUCIBRMORX. 


[26  TERM  REPORTS  iw  tbi  KING'S  BENCH. 

Bw'(  BdM*.    "*  c''^^  i'  given  from  Oie  chupter  on  evidence  in  BmUtri  Nisi  Priu, 

Vfivj^         which  sjteak*  of  proving  ilie  writii^  of  ooe  inatranent  by  a  cocnpBruoii 

Dos  with  others ;  and  Le  Blanc,  i.  twice  adniittcd  a  compviMa  of  utcienl  doeu- 

„  *■  meoti,  Roe  d.  tlnme  *.  Rawliugi  (a),  observing,  ibat  at  that  distance  of  time 

,.  DO  belter  evidence  could  be  obtained.      Whether   better  or   not,  I   will  not 

SeoaaaoM.    undertake  to  determine ;  but  plaiidj  Holr«fJ,  J.  (ooe  of  the  most  accuraie 

lawyer*  and  profound  thinken  that  ever  cat  on  the  benrb.)  was  anare  of  a 

different  mode  of  proceeding  with  ancient  documenu,  and   one  more  con- 

Pformable  with  what  ap[>ean  to  have  been  the  ancient  practice  ;  for  he,  in  the 
Kune  note,  appean  to  have  ruled  differendy  in  luch  a  case.  A  witness  pro- 
duced, who  waa  able  to  swear,  from  his  having  examined  several  of  luch 
signatures,  that  he  bad  obtained  sufficient  knowledge,  was  permitted  to  ^ve 
an  opinion  with  re«pect  to  handictiting  without  an  aclaal  atrnpanioit  :  Sparroa 

IV.  F^raulit).  The  same  note  indeed  refers  to  a  most  retnarkable  cau 
of  Due  d.  TUmaH  v.  Tarvtr  (c),  in  which  Lord  Ttntrrdta  directed  a  pcDun 
producing  a  paper  bearing  a  steward's  signature  to  compare  it  inth  othtt  ttg- 
itaturt*  of  the  same  steward,  in  books  belonging  to  the  tnanor,  and  say,  upon 
oath,  whetlier  he  believed  that  the  writings  were  by  the  same  person,  oh- 
servir^,  that  he  reinembered  Lavmce,  }.,  at  Wotccsier,  directing  a  Mr. 
Benjamin  Pnct,  accidentally  present,  to  compare  a  certain  ancient  writing 
with  others  purporting  to  be  written  by  the  same  person,  and  give  his  (pinion 
on  the  identity  of  the  writing.  I  presume  that  the  same  course  waa  taken  in 
Roe  d.  BmiK  v.  RaKlingi.  It  does  not  appear,  however,  that  any  otijec- 
tion  WAS  mode  to  this  method  of  forming  an  opinion  on  the  writing,  nor  cio 
it  be  supposed  that  any  party  would  be  interested  in  preferring  the  one  mode 
of  proof  to  llie  other  ;  nor  indeed  is  it  quite  clear  in  fact  that  the  metliod 
prescribed  by  Iloltoyd,  J.  was  not  adopted  by  the  three  other  learned  judges 
who  have  been  named,  and  the  comparison  made  with  the  idea  in  the  wit- 
ness's mind,  not  with  the  paper  itself.  Even  if  it  was  not,  and  stipposiog 
tlie  direct  comparison  to  be  right,  it  would  not  follow  that  that  method  was 
wroitg,  since  both  may  be  proper  and  admissible ;  and  if  it  wm  not  inadms- 
•ibie,  I  am  at  a  lota  to  discover  any  iliBerence  betwem  that  evidenca  and 
the  evidence  which  baa  been  exclmled  on  the  trial  now  noder  eoaaideratiaB. 
But  we  are  not  now  concenwd  in  deciding  between  two  methoda  of  ai^ 
riving  at  a  knowledge  of  batidwriting ;  but  whether,  when  the  genuineiKM  of 
it  is  in  issue,  the  knowledge  that  may  be  derived  from  oAer  productioaa  of 
the  same  hand  it  to  be  altt^tber  excluded  from  the  inquiry. 

Now,  for  my  own  part,  I  am  ready  to  avow  tny  entire  concttrreDce  in  the 
sentiments  of  my  brother  Pcake  on  this  point,  but  that  my  opinion  goes  muefa 
further  than  his.  He  says,  {d)  (reviewing  the  cases  aiMacferton  v.  Tioylei  (r). 
Res  V.  CaloT(J~),  and  others  of  the  same  period),  "  The  analc^es  of  law,  bow- 
ever,  appear  strongly  to  support  the  admissibility  of  this  evidence,  for  opi- 
nion, founded  on  observation  and  experience,  is  received  in  most  queatioos  of 
a  similar  nature.  There  is  a  certain  freedom  of  character  in  that  which  it 
original,  which  imitation  seldom  attains,  and  the  want  of  tbat  freedom  is 
more  likely  to  be  detected  by  one  whose  attention  has  been  directed  to 

(o)  7  E»t,2e3,ni>le{=).  (d)  Peakes  F.v.  103. 

(J>)  Nole(j)lo35tuk.375,2de<lit.  («}  Feakg  N.  P.  C.  10. 

(c)  R.&U.  141.  (/>  4E>p.  117. 
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the  subject,  than  by  another  who  has  never  given  his  mind  to  such  pursuits.    King'i  Bench, 
It  does,  therefore,  seem  rather  too  much  to  say,  that  such  evidence  is  in  all        v^/^ 
cases  inadmissible,  though  it  certainly  ought  to  be  received  with  great  cau-  ^on 

tion  and  meet  with  little  attention,  unless  as  corroborating  other  and  stronger         jh^dd 
evidence."  w. 

With  regard  to  the  form  in  which  the  question  was  proposed  in  the  late  8wc»iBiiomi. 
trial,  if  the  examples  of  Lord  Kenyofif  Le  Blanc^  J.  and  Lawrence^  J.  and 
Lord  Tenterden,  render  it  doubtful  whether  it  was  the  only  proper  form ;  I 
think,  on  tracing  the  subject  through  the  books,  that  it  was  the  most  proper 
form.  If  the  proved  document  and  the  controverted  are  both  in  Court,  and 
the  witness  speaks  to  their  resemblance  or  difference  from  immediate  obser- 
vation, he  seems  to  perform  a  task  for  the  jury,  which  every  one  of  them, 
even  though  illiterate,  might  as  well  perform  for  himself.  But  if  he  is  a 
person  of  some  skill  (however  low  in  degree  and  however  generally  shared 
with  him)  he  does  what  possibly  the  jury  may  be  incompetent  to  do.  Even 
in  these  times  some  may  serve  on  juries  who  cannot  read  and  write ;  but  to 
produce  a  person  who  could  barely  read  and  write  to  speak  of  his  own  know- 
ledge and  judgment  in  handwriting,  would  rather  tend  to  throw  ridicule  than 
any  degree  of  light  on  the  cause.  The  witness  must  be  conversant  with 
handwriting,  a  banker,  a  printer,  the  officer  of  a  court  of  justice,  (which  was 
the  description,  I  believe,  of  Mr.  Price  when  Lord  Temterden  attended  the 
Oxford  circuit  as  a  barrister,  and  Mr.  Justice  Lawrence  placed  the  documents 
in  his  hand  (a),)  to  be  entitled  to  any  degree  of  authority. 

From  the  substitution  of  a  witness  for  the  jury  in  forming  an  opinion  on 
the  genuineness  of  handwriting,  an  advantage  follows,  so  great  and  obvious, 
that  it  would  form  a  strong  motive  for  so  framing  the  rule  of  evidence, — I 
mean  the  prevention  of  that  distracting  multiplicity  of  issues  which  a  jury 
might  be  called  upon  to  try,  arising  out  of  every  one  of  the  whole  number  of 
documents  placed  before  them.  If  this  could  be  done,  a  legitimate  argument 
might  be  raised  from  the  internal  evidence  of  the  contents  of  each  paper,  and 
the  nature  of  each  transaction  alluded  to  therein.  On  these  points  the  party 
could  not  be  expected  to  come  prepared,  and  infinite  injustice  might  ensue 
from  prejudices  of  every  kind.  I  therefore  entirely  adhere  to  Doe  d.  Perry 
V.  Newtun(b)f  in  which  we  refused  a  rule  nisi  for  a  new  trial,  moved  for  on 
the  ground  that  my  brother  Coleridge  had  excluded  papers  tendered  in  evi- 
dence for  the  mere  purpose  of  being  compared  with  some  which  were  proved. 
Indeed,  in  Gr^ih  v.  fVUliams  (c),  which  was  urged  as  an  authority  for  re- 
ceiving such  evidence,  the  Court  of  Exchequer  drew  precisely  the  line  which 
I  think  the  true  one ;  observing,  that  the  Court  and  jury  might  compare  letters 
when  they  had  been  admitted  for  the  general  purposes  of  the  cause,  though 
witnesses  are  only  permitted  to  compare  them  with  the  character  of  hand- 
writing impressed  on  their  own  minds. 

The  same  effect,  I  am  aware,  might  possibly  be  produced  if  the  writings 
from  which  the  handwriting  was  judged  of  were  in  Court;  for  I  apprehend 
the  jury  might  then  desire  to  see  the  documents  on  which  the  witness  judged; 
and  my  brother  Parke  has  informed  me,  that  at  nisi  prius  he  has  felt  himself 

(a)  Doe  V.  Tarver,  R.  &  M.  143.  (c)  1  C.  &  J.  47. 

(6)  AnU,  403. 


, [rased  ill  broad  daylight 
air  advaacages  on  the  pari; 
s  is  no  reason  for  excluding 
ivvn  nature  evidence, 
connected  wiili  tliis  interesi- 
e.  On  the  question  whe- 
forged,  the  cases  appear  to 
skit- 


selection.  This  would  be  an  abuse,  and  when 
would  draw  the  usual  consequences  of  taking  unf 
making  the  attempt.  But  ilie  possibility  of  abus< 
what  may  throw  light  on  the  truth,  and  is  in  its  o 

Some  other  mailers  were  discussed  at  the  bar  c 
ing  subject,  which  do  not  require  a  detailed  nolle 
ther  handwriting  looked  at  by  itself  is  gei 

me  to  have  justly  exploded  the  notion  that  bare  inspection  by  the  n 
fill  person  can  furnish  means  for  forming  an  opinion  ;  and  Gurnry  v.  Larg- 
fands  (a)  is  a  correct  decision,  1  think,  of  IVood,  B.  supported  by  the  dicta  of 
Lord  Tcvferden  and  Holro^d,  J.  that  such  an  opinion  cannot  be  received  from 
one  not  acquainted  with  the  liandwriting  supposed  to  be  imitated.  1  do  not 
indeed  understand  how  such  evidence  could  be  rejected,  if  a  witness  should 
swear  that  his  habits  gave  him  the  requisite  skill,  but  I  do  not  think  thai 
either  court  or  jury  would  believe  him  or  place  the  least  reliance  upon  his 
opinions  ;  practically,  therefore,  this  chapter  may  be  considered  as  expunged 
from  the  book  of  evidence. 

I  know  not  whether  any  argument  was  raised  on  the  knowledge  being 
gained  post  litem  molam,  but  the  judgment  is  almost  always  formed  post 
litem  molam,  both  on  handwriting  and  other  subjects  of  speculation:  there 
seems  no  reason  why  the  knowledge  should  be  not  obtained  in  the  same 
stage;  indeed  the  opinion  of  medical  men  is  constantly  taken  on  facis  brought 
to  their  knowledge  during  the  trial. 

On  the  whole  I  think  the  question  regular,  and  the  exclusion  of  the  evi- 
dence improper,  but  the  Court  being  equally  divided,  the  rule  fora  new  trial 
must  be  discharged. 

Rule  discharged  (b). 


(<i>SB.&  A.S30. 

(t)  See  Nonella.  73.  Vol.  2,  pages  SSS,  6, 
of  ihe  CorpDi  Juris,  Elievir  edition,  for  the 
mode  of  feiifyiog  docnmenli  under  the  civil 

liieDrsfBlio  ilBlei,  dial  great  fnuJi  baring 
mulled  from  Huthenticiting  documenU  by 
the  collilia  lileiarum,  the  pruclice  had  been 
pnbibited  by  lome  emperon.  ll  recilei  the 
errotand  injutlice which  had  recently  occurred 
in  a  caie  whrre  the  practice,  in  the  abience 
of  theilleiting  witneues,  having  been  adopted, 
•  document  had  been  aet  saide  which  alter, 
warda.  an  the  appearance  of  the  wilneuet, 
proved  to  be  genuine,  ll  also  rereri  to  the 
UDcertainly  of  inch  lestimotiy  from  the  great 
varialion  observahle  in  the  haadwriliag  of 
Ihe  ume   penoD    under   differeDi   circum- 

The  provisioQi  of  the  Novella  ilielf,  uoder 


itreme  caK*  and  io  Ihe  abaeoceof 
imony,  appear  to  allow  tba  collatio 

I  of  verifying  ■ 

(idenlly  was  regarded  with  oitnoe 
diilruM  from  ilio  care  that  ii  taken  (op.  1.) 
lo  aecure  the  judge*  the  comfort  (salatiniB,) 
of  a  wilneu,  and  the  proviiion  (cap.  3.)  that 
where  oral  testimony  to  the  fact  is  oppned 
lo  that  reaulting  from  Ihe  collalio  litennua, 
the  judge  shall  decide  in  faYoar  of  tbe  onl 

The  practics  of  Ihe  comparuon  of  band- 
writieg  leenii  to  prevail  Bfmost  onivemllj 
on  the  continent.  See  CCuvres  dn  Baolban, 
ton).  2,  p.  325,  Traiie  dea  Picnret  Jedi- 
Claires,  liv,  4,  ch.  B:  and  Rapport  am  la  L« 
de  ProcMure  Civile  de  Geneve,  par  U.  Dtllot, 
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King*s  Bench, 

Berkeley  v.  Watlino,  Nave  and  Crisp, 

May  26th. 

A  SSUMPSIT.     The  declaration  stated,  that  the  defendants  were  owners     AMumptit 

of  a  vessel  called  "  The  Search,"  lying  at  Yarmouth,  bound  to  New-  2d  a  fo'i^t  de- 
castle,  and  that  the  plaintiff^  at  their  request,  caused  to  be  shipped  on  board  livwing  com  •!- 
such  vessel  168  quarters  of  wheat,  to  be  delivered  to  the  plaintiff  at  New-  .wppJdby'Sa 
castle,  he  paying  freight  for  the  same;  in  consideration  whereof,  the  defend-  pWoUffonbonrd 

9         r  J     o         o  »  Uie  vessel  of  the 

ants  promised  to  deliver  &c.  defendanu. 

Breach,  the  non-delivery ;    to  which  the  defendant  Watiing  pleaded  non  ^^*B!'lntc?^ 

assumpsit.  Umt  the  pUlnUff 

The  other  two  defendants  pleaded  jointly,  ^^~*^  '***P  ^ 

1.    Non  assumpsit  ;  The  cargo  in 

2.  That  the  plaintiff  did  not  cause  the  wheat  to  be  shipped  on  board  the  .^1^^  ^t  the 

said  vessel  ;  mMterof  the 

3.  That  the  defendants  did  convey  the  wheat  alleged  to  have  been  shipped  ahuiofiading  «e- 
on  board  the  said  vessel.  knowiedtiogtbe 

^         ,  .  ,       ,  •    .       1  thipmeDtbyde- 

On  which  pleas  issue  was  joined.  feiMtant  a.  mm 

The  case  was  tried  at  the  last  Summer  Assizes  for  Newcastle-upon-Tyne,  ^^^S^jflin- 
before  Tindat,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff  for  27^/.  owner,  and  had 
16*.  5{/.,  subject  to  the  opinion  of  the  Court  on  the  following  case  : —  rf^i^^Hth'* 

The  plaintiff  is  a  corn-factor  at  Newcastle-upon-Tyne.     The  defendant  the  defendant  by 
WatHng  was,  during  the  years  18dd,  1834,  and  1885,  a  merchant  at  Yar-  hinfoTsaieoD 
mouthy  and  during  that  time  dealt  with  the  plaintiff,  consigning  from  Yar-  cummiadon. 
mouth  to  Newcastle  cargoes  of  corn  for  sale  on  commission.     During  that  piainuffooaid 
time,  and  at  the  time  of  signing  the  bill  of  lading  hereinafter  mentioned,  the  JJjjL^J^**^. 
three  defendants  were  the  owners  of  *'  The  Search,"  whereof  one  John  Blyth  ting  op  the  agency 
was  the  master,  and  Watl'wg  the  managing  owner  at  Yarmouth.  wh^^o^^^t 

fFo/^g,  in  a  letter,  dated  18th  April,  1835,  addressed  to  the  plaintiff,  of  all  the  dream- 
enclosed  a  bill  of  lading  for  1 68  quarters  of  wheat,  signed  by  the  master  of  pui^  uinwif 
a  vessel  called  "  The  Herrincr."    The  letter  stated  «*  The  Herring"  to  be  »n»t  »iio be  con- 

^  lideivd  cogniaant 

bound  to  Sunderland,  and  that  Wailing  had  put  the  168  quarters  of  wheat  ofthen^anduiat 
on  board  her,  and  directed  the  plaintiff  to  insure  for  350/.,  and  remit  that  HlJ^fU^^jJ^**^ 

amount  to  him,  H^atUng.  estop  defendanU 

The  plaintiff,  in  answer  sent  to  Watling,  inclosed  in  a  letter  dated  22d  ^;J^^^S^ 
April,  1835,  200/.  as  an  advance  on  the  wheat  mentioned  in  the  bill  of  lading,  contenu^by  shew- 
expressed  his  regret  that  the  wheat  was  sent  to  Sunderland,  and  stated  that  there  hadnot been 
there  was  a  demand  for  it  at  Newcastle.  »oy  sach  shii>- 

On  the  25th  April,  1835,  IVatling^  by  letter  to  the  plaintiff,  acknowledged  "**° ' 
the  receipt  of  the  200/.,  and  on  the  27th  April  wrote  the  following  letter  to 
the  plaintiff: 

"  I  wrote  you  on  the  25th  ;  I  have  now  your  esteemed  favour  of  that 
date.  The  Herring  will  not  go  to  your  quay ;  and  as  Sunderland  is  likely 
to  prove  a  losing  market,  I  purpose,  with  your  permission,  to  reship  the 
wheat  into  "  The  Search,"  or  some  other  vessel,  and  do  hope  this  will  meet 
your  approbation.  It  will  not  do  to  lose  money,  and  I  know  what  Sunder- 
land is  at  times.     The  insurance  can  be  transferred." 

On  the  2nd  of  May,  1835,  the  plaintiff  received  another  bill  of  lading 
for  the  same  168  quarters  of  wheat,  signed  by  Bli/th,  then  master  of  The 


^32  TERM  REPORTS  in  the  KING'S  BENCH. 

ICing'i  B4nch.  agent  for  the  onnera  ;  he  possesses  an  authority  analogous  to  a  general  au- 
^*v^  tliority  to  indorse  bills,  and  therefore  it  is  in  his  ]>ower  to  bind  his  principal 
BiRiii.ir  jj^  „/;  maltera  relating  to  the  ship,  without  any  special  authority  coinmuni- 
WiTLinn  cated  for  the  occasion.  If,  for  instance,  in  the  bill  of  lading  signed  by  him, 
tod  olheis.  he  specifies  the  goods,  he  would  thereby  bind  the  owners  as  to  them  (a). 
By  the  general  law  he  has  an  authority  to  sell,  and  this  again  points  out  the 
difference  between  him  and  a  factor,  who,  by  that  law,  has  no  other  authority 
than  to  pledge,  These  powers  of  the  master  have  always  been  so  under- 
stood and  acted  on.  Bills  of  exchange  are  constantly  accepted  on  the  faith 
of  bills  of  lading,  and  monies  to  a  very  great  extent  are  constantly  raised 
upon  them.  Bulltr,  J.,  in  Lickbarrow  v.  31aion{b),  describes  the  mode  of 
these  transactions  very  fully  and  clearly,  and  he  says  distinctly  that  the  pro- 
perty in  the  goods  passes  by  indorsement  to  the  consignee. — {^Palteson,  J, 
— This  is  an  action  of  aasump!,it ;  is  there  any  instance  where  such  an  action 
has  been  brought  by  the  consignee  ?  Between  whom  is  the  contract  made  ?} 
The  consignee  and  the  ship-owner. — [Patlnon,  J . — It  has  been  held,  that  the 
contract  is  with  the  consignor,  Moore  v.  fViUoa  (c).  Is  there  any  instance 
where  such  an  action  has  been  brought,  where  the  goods  have  not  been  actu- 
ally shipped  ?] — Here  the  plaintifl  is  in  the  same  situation  as  if  the  goods 
had  been  actually  shipped;  they  were  deliverable  to  the  plaintiff,  who,  at 
the  time  of  the  shipment,  had  made  advances  of  money  upon  them.  In  Sar- 
gciil  V.  Morris  (d),  where  it  was  held  that  the  action  mubt  be  brought  in  the 
name  of  the  consignor,  BayUy,  J.  relies  on  the  fact  that  no  advance  had 
been  made  by  the  consignee.  He  was  nothing  more  than  a  mere  agent  of 
the  consignor.  In  liioBct  v,  IVatson  (e),  the  defendants,  who  were  ware- 
housemen, were  held  not  competent,  after  giving  their  note  acknowledging 
that  they  held  goods  for  the  plaintiff,  to  dispute  his  title,  although  all  the 
circumstances  of  a  previous  transfer  to  the  vendors  of  the  plaintiff  had  not 
been  completed. 

Moreover,  it  is  quite  consistent  with  the  facts  stated  in  the  case,  that  the 
wheat  actually  was  shipped  on  board  The  Search. 

WigktmoH,  contri. — No  question  was  ever  put  to  the  jury  as  to  whether  the 
wheat  actually  was  shipped  or  not.  The  only  point  raised  was,  whether  the 
bill  of  lading  was  or  was  not  conclusive.  It  may  be  admitted,  that  between 
parlies  whose  condition  is  altered  it  would  be  conclusive.  Still  that  de- 
termines nothing  against  the  innocent  defendants,  Nom  and  Crisp,  on  whose 
behalf  alone  the  point  is  now  contested.  In  Htncard  v.  Tucker  {f),  Lord 
Tenterden  considered  the  statement  in  the  bill  of  lading  conclusive,  only  because 
the  plaintifls  had,  perhaps,  by  it  been  induced  to  receive  the  bill  as  of  more 
value  than  they  otherwise  would  have  done.  Bales  v.  Tod  (g)  is  to  the  same 
effect. — l^Palteton,  J. — The  advance  here  seems  to  have  been  made  on  the 
credit  of  the  original  shipment  on  board  The  Herring.]— That,  no  doubt,  was 
ao.  The  bill  of  lading  of  The  Search  was  not  sent  till  April  29,  some  time 
alter  the  advance  was  made. 

A  bill  of  lading  is  in  truth  nothing  more  than  an  acknowledgment  or 

(a)  Abbott  OD  Shipping,  317.  (d)  3  B.  &  A.  2TT. 

(i)  6Eaitl,21  u.  (r)  2  B.&C.  540. 

(e>  1  T.  B.  659  i  see  Daimi  y.  Ptck,  S  T.  (/>  1  B.  &  Ad.  712. 

R.330.  (j>  1  M.&R.  106. 
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receipt,  and  must  stand  on  the  same  footing  as  other  receipts  do.     Now  it  is    King*s  Bench. 
perfectly  established,  that  a  receipt  is  never  conclusive.     Parol  testimony  is 
always  admissible  to  explain  or  contradict  it,  Graves  v.  Key(a)i  Skaife  v. 
Jackson  (b). 

In  Lickharrow  v.  Mason  (c),  Buller,  J.,  observes,—*'  Where  the  goods  were 
never  sent  out  of  the  merchant's  warehouse  at  all,  a  bill  of  lading  could  not 
possibly  exist  if  the  transaction  were  a  fair  one ;  for  a  bill  of  lading  is  an 
acknowledgment  by  the  captain  of  having  received  the  goods  on  board  his 
ship ;  therefore,  it  would  be  a  fraud  in  the  captain  to  sign  such  a  bill  of 
lading  if  he  had  not  received  the  goods  on  board,  and  the  consignee  would 
be  entitled  to  his  action  against  the  captain  for  the  fraud.*'  It  is  quite  clear, 
therefore,  that  Bulkr,  J.,  never  contemplated  the  possibility  of  an  action 
under  such  circumstances  against  the  innocent  shipowners.  The  action 
should  rather  have  been  brought  against  the  master,  or  Watling,  alone,  with 
whose  transactions  the  two  other  defendants  were  perfectly  unacquainted. 
All  the  arguments  used  to  shew  that  the  present  defendants  are  liable, 
are  far  stronger  when  applied  to  shew  the  liability  of  the  owners  of  The 
Herring,  and  that  their  bill  of  lading  is  binding  on  them ;  and  the  plaintiff, 
from  the  application  which  he  made,  seems  to  have  been  so  advised. 

W,  H.  JVatson,  in  reply. — The  property  in  the  goods  became  vested  in  the 
consignee,  and  the  consignor  could  not  have  brought  any  action  for  them, 
Dutton  v.  Soiomonson  (d).  In  Brown  v.  Hodgson  (e\  where  the  bill  of  lading 
expressed  the'  goods  to  be  shipped  "  by  order  and  on  account  of  H,**  Lord 
Ellenborough,  C.  J.,  held  that  no  property  could  be  recognised  as  existing  in 
any  other  person. 

The  plaintiff  also  is  here  a  holder  of  the  bill  for  value.  He  ad- 
vanced the  200/.  on  the  joint  security  of  the  wheat  and  the  bill  of 
lading.  It  is  admitted  that,  in  the  first  instance,  he  had  a  remedy  as  against 
the  owners  of  The  Herring ;  but  it  is  clear  that,  at  the  request  of  the 
defendants,  he  gave  up  the  bill  of  lading  of  that  vessel  and  took  the  present 
bill,  under  such  circumstances  as  gave  him  a  similar  remedy  against  the 
defendants.  He  might  not  have  been  justified  in  making  the  application 
which  he  did  to  the  owners  of  The  Herring ;  but  that  circumstance  has  not 
altered  the  condition  of  any  of  the  parties.  The  plaintiff  therefore  retains 
the  same  right  as  against  the  defendants  which  he  had  before.  It  has  been 
said  that  a  bill  of  lading  is  a  mere  receipt ;  but,  on  the  contrary,  it  is  laid 
down  by  all  the  authorities  to  be  a  negotiable  security  (/).  According  to  the 
principle  contended  for,  it  will  always  be  necessary  to  shew  not  only  that  the 
bill  of  lading  was  duly  signed,  but  also  that  the  goods  were  actually  put  on 
board. 

It  may  be  admitted  that  a  signature  of  a  bill  of  lading,  when  no  goods  are 
put  on  board,  amounts  to  fraud,  still  that  does  not  render  the  party  less 
liable ;  Rusbjf  v.  Scarlett  (g). 

Watling  here  was  not  the  agent  of  the  plaintiff;  the  case  shews  distinctly 


(a)  3  D.  &  Ad.  313. 
(ft)  3B.&C.  421. 

(c)  2  T.  R.  75. 

(d)  3  B.  &  P.  582. 


(«)  2  Camp.  36. 

(/)  Abbot  OD  Shipping,  383. 

(g)  5  Esp.  76. 
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h'iiig'i  Brneli.    tl>at  be  was  the  consignor.  Supposing  even  thai  in  this  case  the  plointilf  is  to  be 

^•^^^>        considered  merely  as  a  factor,  having  made  advances,  he  ia  still  entitled  to 

BfiitiiLEv       retain  the  full  amount  of  this  verdict.     There  is    a  passage  in  Buller,  J.'s 

Watlimi       judgment,  in  Lickbarrow  v.  MaaoHt  precisely  applicable  to  such  a  state  of 

■od  oih«r>.     ci re utn stances :—  "  Supposing   that    ihe   plaimifla  are  lo  be  considered  as 

factors,  yet  if  the  bill  of  lading,  as  f  shall  contend  presently,  passes  the  legal 

property  in  tlie  goads,  the  circumstance  of  the  plaintilFs  being  liable  to  render 

an  account  to  Fretmait  for  those  goods  afterwards  will  not  put  Turing  in  a 

better  condition  in  this  cause.     I'or  a  factor  has  not  only  a  right  to  keep 

goods  till  he  is  paid  all  that  lie  has  advanced  or  expended  on  account  of  the 

particular  goods,  but  also  till  he  is  paid  the  balance  of  his  general  account." 

Lord  Dbnman,  C.  J. — (After  stating  the  pleadings  and  facts  in  tliecase.) — 
The  question  here  arises  on  the  second  plea,  stating  that  the  plaintiflTa  did  not 
cause  the  wheat  to  be  shipped  on  board  The  Seatcli.  The  plaintiff  contended, 
that  under  that  plea  the  defendants  were  not  at  liberty  to  offer  evidence  to 
shew  that  the  wheat  nos  not  shipped,  because  by  their  bill  of  lading,  in  ttie 
hands  of  the  plaintiff,  they  had  admitted  the  existence  of  the  wheat  on  board 
that  vessel.  The  question  therefore  is,  whether,  under  the  circumstances, 
evidence  was  admissible  to  contradict  the  bill  of  ladii^.  I  think  that  it  was. 
The  issue  which  lay  upon  the  plaintiff  to  prove  was,  that  this  wheat  was  so 
shipped,  and  that  he  could  only  prove  by  shewing  that  Ji'alling  had  shipped 
the  wheat  on  board  that  vessel,  while  acting  as  his  agent  in  the  matter.  That 
being  so,  it  certainly  was  competent  for  the  other  two  defendants,  notwith- 
standing the  statement  in  the  bill  of  lading,  to  prove  that  no  wheat  actually 
had  been  shipped.  Under  these  circumstances  the  bill  of  lading  cannot  be 
considered  conclusive  as  against  tbem.  This  mode  of  viewing  the  case 
relieves  us  from  the  necessity  of  considering  any  question  as  to  the  ne- 
gotiability of  the  bill  of  ladina  in  the  hands  of  third  partita  ;  and  also  the 
effect  of  the  plaintiff's  conduct  to  the  owners  of  The  Herring,  which  might 
be  contended  to  be  as  much  an  estoppel  of  the  plaintiff  as  the  bill  of  lading 
could  be  of  the  defendants. 

LiTTLEDALE,  J. — The  allegation  in  the  declaration  is,  that  the  plaintiff  caused 
this  wheat  to  be  shipped  on  board  The  Search.  I'bat  allegation  is  traversed 
by  the  plea.  Now  the  bill  of  lading  signed  by  the  master,  and  which  is 
offered  in  evidence  in  support  of  the  plaintiff's  case,  states  the  wheat  to  have 
been  shipped  by  Wading.  In  order,  therefore,  to  make  the  bill  of  lading 
evidence  for  the  plaintiff,  }Valliiig  must  have  been  proved  to  be  agent  for  the 
plaintiff  in  the  shipping  of  this  wheat.  It  appears  that,  in  fact,  the  wheat  ac- 
tually never  was  shipped  on  board  The  Search.  But  the  plaintiff  now  con- 
tends that  these  two  defendants,  owners  of  The  Search,  are  estopped  from 
setting  up  this  fact  in  their  defence,  because,  by  the  master  of  their  vessel, 
they  have  said  that  the  wheat  was  so  shipped.  However,  Walling  knew  that 
this  wheat  was  not  shipped,  and  Walling,  being  in  this  matter  the  agent  of 
the  plaintiff,  the  plaintiff  himself,  therefore,  must  be  taken  to  have  known  it. 
The  bill  of  lading,  therefore,  cannot  be  considered  as  an  estoppel,  precluding 
these  defendants  from  setting  up  as  a  defence  the  non-shipment  of  these 
goods, — a  fact  of  which  the  plaintiff,  by  his  agent,  was  already  cognizant.    I 
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think,   therefore,  that  evidence  was   admissible  to  contradict  the   bill  of   King's  Bench, 

lading.  v^^/^w/ 

Berkeley 

V, 

Patteson,  J. — This  is  an  action  by  the  consignee  of  goods,  not  an  action  by  Watlino 
the  indorsee  of  a  bill  of  lading,  which  is  an  action  quite  distinct  from  the  *°^  others, 
present,  and  resting  on  a  different  footing.  The  declaration  here  alleges,  that 
the  plaintiff  caused  to  be  shipped,  &c.  He  could  only  be  considered  as 
having  done  so  by  making  Watling  his  agent.  If  that  be  so,  the  plaintiff 
must  himself  be  considered  as  the  shipper.  If  the  declaration  had  stated  that 
Walling  had  shipped  the  wheat  that  it  might  be  delivered  to  the  plaintiff,  and 
that  the  defendants  had  undertaken  to  deliver,  the  case  might  have  been 
different ;  but  as  the  plaintiff  himself  was  the  shipper,  how  can  the  bill  of 
lading  be  conclusive  as  between  him  and  the  owners  ?  Our  decision  does  not 
affect  the  question,  as  to  the  conclusiveness  of  a  bill  of  lading  between  a 
bond  fide  holder .  and  the  shipowners.  I  should  be  very  sorry  to  say  any 
thing  to  impugn  the  negotiability  of  bills  of  lading ;  we  merely  determine, 
that  under  these  circumstances,  and  between  these  parties,  the  bill  of  lading 
was  not  conclusive,  and  that  the  evidence  was  therefore  properly  received. 

Postea  to  the  defendants. 


The  King  v.  The  Inhabitants  of  Misterton. 

June  7, 

ON  appeal  against  an  order  of  justices  for  the  removal  of  John  Wood  and  pauperWMmiu*. 

his  wife  from  Stowe   in   the   county   of  Lincoln,   to   Misterton  in   the  **p°»  »«»*  ^»th 
county   of  Nottingham,  the  sessions  confirmed  the  order,  subject   to   the  der  of  remo" u*^ 
opinion  of  this  Court  upon  the  following  case  : —  »ficr  stating  umt 

mi  •!/»  r«  »f  i«»iA-ii  "®  ^**  hired  for  m 

1  he  pauper  was  removed  from  Stowe  to  Misterton  on  the  1 3tn  October,  1 834,  year  by  Dmvid  at 
and  pursuant  to  and  as  prescribed  by  the  statute,  a  copy  of  the  order,  examina-  ^'*  ^*'  *?  ^V^ 
tion  of  the  pauper,  and  notice,  was  sent  to  appellants,  and  6Ied  at  the  sessions,  uuder  the  coo- 
according  to  the  practice  thereof.     The  words  of  the  said  examination,  so  far  whici/iTmouoted** 
as  relate  to  any  settlement  of  the  pauper,  were  as  follows: — "The  pauper  to « dissolution 
saith  that  he  is  twenty -three  years  of  age,  and  was  born  at  Gainsborough,  .nd^ltoted'ihat* 
and  that  at  Gainsborough   statute,  before  May-day,  1829,  he  was  hired  by  he  served  out 
Mr.  David  Parkinson,  of  Thonock,  in  the  parts  of  Lindsay,  farmer,  to  serve  the  Je«r"with'the 
him  for  a  year  from  May-day  1829,  to  May-day  1830,  for  3/.  10*.  Orf.  wages,  "other  of  i?*r«. 
That  he  went  into  his  service  at  Thonock  at  May-day,  and  when  he  had  m.  the  appellant 
been  there  about  a  fortnight,  his  master  informed  him  that  the  servant  of  his  ?■"['»*»•  Theap- 

,  •_  T»      f  .  o  »*•  •       1  /»  VT        •       1  1- 1  pellants, In  their 

mother,  Mrs.  Parkmiun,  of  Misterton,  in  the  county  of  Nottingham,  did  not  notice  of  appeal, 
suit  her,  and  asked  him  if  he  had  any  objection  to  change  places  with  Mrs.  ^^ll^*\^^^ 
Parkinson^s  servant,  and  go  and  live  with  her  instead  of  him  ;  that  the  pauper  on  the  examiua. 
said  he  had  no  objection,  and,  without  having  any  fresh  agreement,  he  went  IppeiJ^any'^'.ettui 
to  Misterton  and  served  the  remainder  of  his  year's  service  with  Mrs.  Parkin"  ment  whatev#>r. 
son,  and  at  the  end  of  the  year  received  of  her  3/.  10*.  Oc/.,  the  amount  of  his  ^renoTruowed 
wages."    There  were  no  other  grounds  of  removal  other  than  the  above  to  shew  that D«wrf 
stated  in  the  order,  examination,  or  otherwise.     The  appellants  had  duly  .gen* of  hiTfatb^r. 
given  notice  of  appeal,  and  as  the  grounds  of  their  appeal  stated  in  their  *ndthatcouse- 

®  '^'^       ^  o  **^  qaently  the  service 

with  the  widow  was  «  coDtinusnce  of  the  original  service,  so  as  to  establish  a  settlement  ia  the  appellant 
parish . 

F  F  2 
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Kiitj'i  Brnrh.    notice,  that  the  said  Ji>ha  Wood,  the  pauper,  did  not  in  fact  gain  a  settlement 

'''.'V         in  the  said  parisli  of  Miaterion  by  reason  ofliaving  been  hired  by  Mr.  Daeid 

TheKiKc      Parkinson  of  Thonock,  to  serve  him  for  a  year  from  May-day  18i»,ta  May- 

I  h  hTiBDi     f  *'"?  ^830,  and  by  reason  of  having  served  first  the  said  Datid  ParkinfoH  for 

MllllI.R1l}^.     a  fortnight  in  Thonock  aforesaid,  and  afiemards  tlie  mother  of  the  said  Daeii 

Parkimon  in  Misierton  aforesaid,   for  the  remaining  part  of  the  said  year, 

nnder  the  circumstances  slated  in  the  examination  of  ilie  said  John  IVootl, 

upon  which  the  said  order  of  removal  was  grounded,  and  that  the  contract  of 

service  with  the  said  Danid  Parkimon  was  dissolved  on  the  said  Juin  ti'ood 

leaving  llie  same. 

The  counsel  for  the  respondents,  in  support  of  ihe  order  of  removal, 

I  opened  that  he  should  prove  a  aeltlcment  in  the  appellant  parish  as  fullows  : 

That  the  pauper  was  hired  previous  lo  May-day,  iSiS,  by  David  Parkinson 
the  elder,  father  to  the  said  David  Parkinson,  and  husband  of  Mrs.  Parkimon 
hereinafter  mentioned,  lo  serve  him,  Darid  Parkinson  the  elder,  from  May- 
day, 1828,  for  a  year ;  that  at  that  time  David  I'arkinton  the  elder  lived  at 
Lea;  that  the  pauper  entered  the  service  of  David  Parkinson  the  elder  ac- 
cordingly, and  coniiiiued  in  his  service  until  Lady-day,  1829,  when  flnrai 
Parkinson  the  elder  quitted  Lea,  and  took  a  farm  at  Thonock,  and  also  a 
farm  at  Misierton,  ihe  appellant  parish,  lo  which  latter  parish  the  said  Daeid 
Parkinson  the  elder  himself  went  to  reside  with  the  said  Mrs.  Parkinson,  and 
placed  his  son  David  at  Thonock,  as  his  the  said  David  the  cUIcr'a  servant, 
to  manage  that  farm.  David  the  elder  himself  never  resided  at  Thonock, 
nor  did  Mrs.  Parkinson.  The  pauper  continued  in  the  service  of  David  the 
elder,  but  by  his  direction  accompanied  Daeid  the  son  to  Thonock,  as  the 
servant  of  Daeid  the  father.  Shortly  before  May-day,  1829,  David  the  son. 
as  the  ageni  of  his  father  David  the  elder,  hired  the  pauper  to  serve  David 
Ihe  elder,  and  as  the  servant  of  David  the  elder,  for  another  year  from  the 
May-day  following ;  and  the  pauper  conliiiucd  in  the  service  of  David  the 
elder,  at  Thonock,  until  David  the  elder  died,  which  event  took  place  shortly 
after  May-day,  18S9.  Shortly  afler  the  death  of  David  the  elder,  the  said 
7)ari(J  the  younger  informed  the  pauper  that  the  said  Mrs.  Parkinton,hh 
mother,  the  widow  of  David  the  elder,  who  continued  to  reside  at  Misterton, 
had  a  servant  at  Misterton  who  did  not  suit  her,  and  proposed  to  the  pauper 
to  go  to  Misterton,  and  that  that  servant  should  come  to  Thonock,  which  was 
accordingly  done,  and  the  pauper  served  out  the  remainder  of  the  year  at 
Misterton,  under  the  original  hiring  to  David  the  deceased,  and  was  paid  the 
3^.  lOt.  Od,  wages  originally  agreed   upon  by  the  said  Mrs.  Parkinson  the 

The  counsel  of  the  appellants  then  objected  to  the  counsel  for  the  respond- 
ents going  into  this  case  or  giving  evidence  thereof,  it  not  being  stated  in  the 
order  of  removal,  or  examination,  or  notice  of  removal,  or  notice  of  appeal, 
and  being  different  from  the  case  which  the  appellants  had  come  to  meet,  and 
understood  would  he  attempted  to  be  proved  by  the  respondenis.  The 
Court,  after  hearing  counsel  on  both  sides,  decided  upon  hearing  the  evidence, 
and  confirmed  ihe  order,  subject  to  ihe  opinion  of  the  Court  of  King's  Bench, 
whether  the  respondents  were  at  liberty  lo  go  into  or  give  evidence  of  the 
settlement  of  the  pauper,  as  above  opened  by  the  respondent's  counsel.  The 
appellants  declined  calling  any  evidence  or  addressing  the  Court,  on  the 
ground  that  the  respondents  were  not  at  liberty  to  go  into  or  give  evidence 
of  the  case  opened. 
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Goulbourrit  Serjt.  and  Wildmanf  in  support  of  the  order  of  sessions.  The  King's  Bench. 
question  in  this  case  turns  upon  the  effect  of  the  proviso  in  4  &  5  ^.4,  c.  >«^v^/ 
76,  s.  81,  which  confines  the  respondents,  on  the  hearing  of  an  appeal,  to  The  Kino 
evidence  of  such  grounds  of  removal  as  are  set  forth  in  the  order  of  removal  inhabitants  of 
or  the  examination  of  the  pauper.  The  object  of  this  proviso  was  not  to  Misterton. 
confine  the  respondents  to  the  identical  evidence,  but  to  the  particular  kind 
of  settlement,  previously  announced  by  them.  Now  the  evidence  given  of 
the  first  hiring  in  1828,  did  not  put  any  new  case  upon  the  appellants,  but 
confirmed  the  case  of  a  settlement  in  the  parish  by  hiring  and  service,  as 
stated  in  the  examination,  by  showing  that  David  the  younger  was  the  agent 
of  his  father.  Rex  v.  Kelvedon  (a)  is  almost  decisive  on  the  point ;  it  shews 
that  any  generality  or  ambiguity  in  the  terms  of  the  examination,  may  be 
qualified  or  explained  by  evidence  at  the  trial. — [Lord  Denman,  C,  J. — I  can 
see  no  ambiguity  in  this  examination,  or  any  thing  to  constitute  any  sort  of 
settlement  whatever.  It  would  be  very  dangerous  to  allow  parishes  to  give 
notice  of  certain  facts  from  which  no  settlement  appears,  and  then  to  prove 
other  facts  which  completely  establish  a  settlement.] — In  Rex  v.  Keivedon 
the  examination  disclosed  no  settlement  of  any  kind ;  it  merely  stated  that 
the  pauper  had  heard  his  father  say  his  own  settlement  was  in  a  particular 
parish,  and  that  he  had  been  certificated  by  it.  It  could  not  be  conjectured 
in  that  case  what  sort  of  settlement  the  respondents  meant  to  set  up,  whether 
by  renting  a  tenement,  apprenticeship,  or  hiring  and  service,  or  any  thing 
else ;  yet  they  were  allowed  to  prove  a  settlement  by  apprenticeship.  Here 
the  particular  sort  of  settlement,  by  hiring  and  service,  is  given,  and  there  is 
no  variance  except  in  the  details  of  the  evidence  to  support  it. — \^Pa(teson,  J. 
There  can  be  no  doubt  that  the  **  master'*  spoken  of  by  the  pauper  in  his 
examination  was  David  Parkinson  the  younger.] 

Whitehursty  contra.  There  cannot  be  a  grosser  variance  than  in  this  case, 
where  according  to  the  examination  there  was  not  a  settlement  with  the  ap- 
pellants ;  and  according  to  the  evidence  at  the  trial  there  was  a  settlement. 
It  cannot  then  be  said,  that  the  evidence  merely  supported  the  same  settle- 
ment as  was  mentioned  in  the  examination,  that  same  settlement  being  no 
settlement  whatsoever.  No  doubt  the  master  spoken  of  in  the  examination 
is  Parkinson  the  younger ;  the  examination  says,  that  D,  P.,  of  Thonock, 
hired  the  pauper  to  serve  **  him,"  and  then  adds,  **  his  master  informed  him 
that  the  servant  of  his  mother,"  &c.  In  Rex  v.  Kelvedon — [Lord  Denman^ 
C.  J. — We  do  not  think  that  case  much  in  point.]  —In  Rex  v.  Holbeach  (b)  the 
variance,  which  proved  fatal  to  the  appellants,  was  comparatively  trifling. 
A  stipulation  for  a  holiday  at  Spalding  club  feast  was  specified  in  the  notice 
of  appeal,  as  turning  the  hiring  relied  upon  by  the  respondents  into  an 
exceptive  hiring,  and  it  was  held  that  the  appellants  could  not,  under  this 
notice,  give  evidence  of  a  stipulation  for  a  holiday  at  Holbeach  fair.  The 
appellants  go  to  the  sessions  to  contend  that  no  settlement  was  gained  by 
service  under  the  contract  with  the  son,  as  described  in  the  examination ;  and 
respondents  then  put  upon  them  a  contract  with  the  father.  If  the  contract 
was  with  the  father  there  was  a  settlement ;  if  with  the  son,  it  had  been  dis- 
solved, and  there  was  not  a  settlement.     What  variance  can  be  greater  ? 

(a)  1  N.  &  P.  138.    S.  C.  2  Har.  fit  Wol.  (6)  I  N.  fit  P.  137,  138.    5.  C.  2  Har. 

415.  &  Wol.  414. 


438  TERM  REPORTS  in  thk  KING'S  BENCH. 

KiBj'i  Bniil\.       [The  argument  was  [lien  inlcrrupled  by  die  ailjournraent  of  the  Court.](a) 


Th.  Kino 

lahibiunti  ol 


I 
I 


Lord  Benuak,  C.  J.  (on  June  7th)  delivered  the  juJgment  of  the  Court.— 
We  need  not  hear  Mr.  WluUhitnl  further.  This  U  a  case  in  which  a  pauper 
has  been  removed,  with  a  copy  of  hia  examination,  which  slated  thai  he  had 
been  hired  by  a  Mr.  I'arkhiion,  and  had  Bfterward^  served  with  a  Mrs.  Par- 
lanton.  On  that  'statement  notice  of  appeal  was  given,  and  the  appellants 
stated,  as  a  ground  of  appeal,  that  no  settlement  appeared  on  the  examina- 
tion, which  is  obviously  true.  When  the  respondents  cnmc  to  the  sessions, 
they  sought  to  give  in  evidence  another  state  of  facts,  not  indeed  inconsistent 
nith  those  set  forth  in  (he  examination,  but  of  which  the  nppellants  had  no 
previous  inrorraalioii.  They  proposed  to  shew  that  the  Datid  ParknuoH 
mentioned  in  (he  examination,  had  acted  as  the  agent  of  his  father,  and  there- 
fore that  tlie  service  wjih  his  mother  was  a  continuance  of  (he  original  ser- 
vice, which  certainly  would  make  a  good  settlement.  Itut  we  are  all  most 
clearly  of  opinion,  that  when  (he  appellants  have  taken  issue  on  the  suf- 
ficiency of  the  settlement,  as  stated  in  (lie  e.vami nation,  it  is  not  competent 
for  the  respondents  to  introduce  anew  state  of  facts,  which,  if  they  had  been 
communicated,  would  have  induced  the  appellants,  if  llicy  had  found  them  to 
be  true,  either  not  to  ajipcal  or  to  be  prepared  ivith  evidence  to  meet  them. 
It  is  quite  clear  that,  under  the  late  act,  such  an  alteration  of  the  examination 
is  quite  inadmissible. 

Order  of  Sessions  quashed. 

(a)  Uld  D»man,  C.  J.,  Lillltdile,  J.,  PaI((H<i,J.;  inuianu,  J.,  uil  in  the  Dull  Court  fat 


nb«il|D» 


The  KiNQ  V.  The  Justices  of  Warwickshire. 

Junt  Stit. 

Hi*  BDiicc  lud    J>ULE  nisi  for  a  mandamus  to  the  defendants  to  hear  an  appeal  against 
Jro'uiJdVof'tnp**!  *"  o''''^'^  f"''  (t"*  removal  of  a  pauper  from  the  parish  of  Norton  Lind- 

und»rii«p«.r  sey,  in  the  county  of  Warwick,  to  the  parish  of  Solihull  in  the  same  county. 
a"  mT^h*"*,  '^''^  appeal  came  on  for  trial  at  the  Michaelmas  Quarter  Sessions,  1836, 
>i  when  it  appeared  that  the  notice  of  appeal  and  the  statement  of  its  grounds 
had  been  signed  by  fuur  churchwardens  and  two  overseers,  but  not  by  the 
"* T"'  fh"  "ss'stant  overseer,  of  the  appellant  parish  ;  and  that  the  said  notice  and 
priiaDt  pariih.  Statement  had  been  served  upon  a  person  who  was  the  churchwarden,  and 
»ad  ifivirB,  Willi-  gjgp  Q[,g  ^f  (j,g  overscers  of  the  respondent  parish,  but  not  upon  the  other 
DueorihF  Dfficcn  overseer.  A  preliminary  objection  having  been  taken  to  the  hearing  of  the 
wirtlii  b'wm^""  "PP^^'  ""  '^"^  ground  that  the  notice  and  statement  should  have  been  served 
cLtnt.  upon  the  other  overseer  also  of  the  respondent  parish,  the  justices  refused  to 

(.j^irT— Anuf   pfoceed  with  the  hearing  of  the  appeal. 


JVaddingion  and  Jl/i7/rr  now  shewed  c 
this  rule  disclose  another  objection.  It 
ment  was  not  signed  by  the  assistant  ove: 


use.— The  aHidavits  in  support  of 
ippcara  from  them  that  the  state- 
leer,  as  well  as  by  the  other  officers 
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of  the  appellant  parish.    The  Slst  section  of  the  Poor  Law  Amendment    King*i  Bench, 

Act  (a)  provides  that  the  "  overseers  or  guardians  of  the  parish  appealing         ^-^.^^ 

against  such  order,  or  any  three  or  more  of  such  guardians/*  shall  "  send  or       ^****  ^'**° 

deliver  to  the  overseers  of  the  respondent  parish  a  statement  in  writing,  The  Justices  of 

under  their  hands,  of  the  grounds  of  such  appeal."  This  clause,  by  expressly  VVarwickshirk 

dispensing  with  the  necessity  of  signature  by  all  the  guardians,  must  be  taken 

impliedly  to  require  signature  by  all  the  overseers ;  and  by  the  interpretation 

clause  (s.  109)  the  word  **  overseer'*  in  the  Act  comprehends  any  assistant 

overseer. — \_Pattesony  J. — An  assistant  overseer  is  only  an  overseer  to  the 

extent  of  his  warrant,  and,  unless  you  bring  his  warrant  before  us,  we  cannot 

presume  that  he  has  all  the  powers  of  an  overseer.     This  was  held  the  other 

day,  with  reference  to  sect.  73  of  the  act,  in  Rex  v.  The  Justices  of  the  North 

Riding  of  Yorkshire  (6).    In  that  case  the  interpretation  clause  did  not  avail.] 

-»lt  does  not  appear  from  the  affidavits  what  are  the  precise  duties  of  the 

assistant  overseer.     There  is  some  difference  between  the  old  poor  law  acts 

and  the  present  in  their  language  respecting  notices.     The  9th  Geo,  1,  c.  7, 

s.  8,  requires  reasonable  notice  of  appeals   against  orders  of  removal  to  be 

given  by  the  churchwardens  or  overseers.     In  Rex  v.  Beeston  (c),  Buller,  J. 

refers  to  this  section  by  way  of  illustration,  and  adds,  that  it  was  never 

thought  necessary  that  all  the  parish  officers  should  give  notice.     But  he 

erroneously  read  the  section  '*  churchwardens  and  overseers."     The  case  of 

Doe  V.  Cuthell  (d)  affords  some  analogy  to  the  present  point ;  there  a  lease 

required  that  the  notice  to  quit  should  be  given  by  the  landlords,  who  were 

joint-tenants,  under  their  respective  hands ;  and  a  notice  signed  by  two  out  of 

three  of  them  was  held  insufficient.     In  Doe  v.  Summerset t{e),  a  notice 

signed  by  one  of  several  joint  tenants  was  held  sufficient ;  but  that  decision 

rested  upon  the  peculiar  relation  of  joint-tenants  to  each  other,  each  of  them 

being  seised  per  my  et  per  tout. 

The  other  objection  is,  that  the  statement  was  served  on  one  overseer  only 
of  the  respondent  parish.  The  interpretation  clause  of  the  act  supports  this 
objection  also.  In  some  of  the  former  acts  there  is  an  express  provision  to 
allow  notices  to  be  served  upon  some  of  the  parish  officers  as  representatives 
of  their  whole  body.  Thus,  41  Geo,  3,  c.  23,  s.  4,  as  observed  by  Taunton, 
J.,  in  Rex  v.  Norfolk  (f),  allows  notice  of  a  rate-appeal  to  be  given  to  the 
churchwardens  and  overseers,  or  to  any  two  of  them  ;  and  49  Geo.  3,  c.  68, 
s.  5,  allows  notice  of  appeal  against  a  bastardy  order  to  be  given  to  the 
churchwardens  and  overseers,  or  to  one  of  them.  Malkin  v.  Vickerstqff'{g) 
shews  that  parish  overseers  are  not  one  body,  so  as  to  make  one  of  them 
liable  for  the  contracts  of  the  other.  Doe  v,  Watkins  {h)  and  Doe  v.  Crick  (i), 
determining  that  notice  to  one  of  several  tenants,  under  a  joint  demise,  is 
sufficient  to  put  an  end  to  the  tenancy  ;  and  the  cases,  as  to  the  sufficiency 
of  notice  of  the  dishonour  of  a  bill  of  exchange  to  one  of  several  partners, 
are  not  applicable  to  such  a  case  as  the  present,  where  there  is  no  strong 
presumption,  either  from  the  common  interest  or  common  liability  of  the 
parties,  that  notice  to  one  of  them  would  reach  the  others. 

('0  4  &  5  W,  4.  c.  76.  (/)  2  B.  &  Ad.  944. 

{b)  Ante,  396,  n.  (a).  {r)  3  B.  &  A.  89. 

(c)  3  T.  R.  692.  (^)  7  East,  651. 

((f)  6  East,  491.  (i)  5  Esp.  196. 
(f)  1  B.  k  Ad.  136. 
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Xiiig'i  Beach.        Haj/rt  and  Danic/,  contra,  ivere  not  heard. 

The  KiBQ  f^jj  Denman,  C.  J.— We  have  no  doubt  whatever  that  signature  by  the 

The  Justices  of   majority  of  the  officers  of  the  appellant  parish  to  the  notice  or  statement  of 

Wahw.cii-      ihe  grounds  of  a|ipeal,  is  quite  sufficient,  and  that  the  service,  if  without 

fraud,  upon  one  of  tlie  officers  of  the  respondent  parish,  is  quite  sufScient 


I 


The  King  v.  The  Pooh   Law   Commissioners. — In  the 
matter  of  the  Whitechapel  Union  (a). 

'T'HIS  case  was  argued  (b)  on  a  former  day  in  this  term  by  Sir  J.  Campbell, 
l_  A.  G.,  Sir  W.  FollelC,  IVighlmaa,  and  Timilinton,  for  the  defendants,  and 

by  Sir  /'.  Pollock,  Bodkin,  and  Thomas,  on  the  other  side.  The  material 
r  facts  and  the  ai^uments  are  fully  set  forth  in  the  judgment  of  the  Court, 

which  was  delivered  on  this  day  by 

Lord  Denmah,  C.  J.  as  follows. — This  was  a  rule  calling  on  tlie  Poor 
Law  Commissioners  for  England  and  Wales  to  shew  cause  why  a  writ  of 
a  certiorari  should  not  issue,  to  remove  into  this  Court  a  certain  order,  under 
the  hands  and  seal  of  the  said  commissioners,  dated  the  ^Ist  day  of  January 
last,  whereby  it  was  ordered,  that  the  parishes,  townships,  and  places,  the 
names  whereof  were  specified  in  the  margin  of  the  said  order,  should,  on  the 
16th  day  of  February  ^en  next,  be  and  thenceforth  remain  united  for  the 
administration  of  the  laws  for  the  relief  of  the  poor,  by  the  name  of  the 
"  Whitechapel  Union ;"  and  that  a  board  of  guardians  of  the  poor  of  the 
said  union  should  he  constituted  and  chosen  according  to  the  provisions  of 
the  Poor  Law  Amendment  Act,  and  in  manner  thereinafter  mentioned. 
The  rule  was  obtained  hy  mo  of  the  trustees  for  maintaining  and  employing 
the  poor  of  the  Old  Artillery  Ground,  being  one  of  the  places  specified  in 
the  margin  of  the  said  order. 

It  appears  by  the  affldavlts,  that  the  Poor  Law  Commissioners,  acting 
under  the  4  &  5  IViil.  i,  c.  76,  formed  several  different  parishes  and  places 
into  one  union,  called  the  "  Whitechapel  Union,"  of  which  the  place  called 
the  Old  Artillery  Ground  was  one ;  and  that  in  the  Old  Artillery  Ground 
the  administration  of  the  laws  for  the  relief  of  the  poor  was  conducted  under 
the  directions  of  a  local  Act  of  Parliament. 

The  trustees  and  managers  appointed  under  that  act  object  to  the  order 
of  the  Poor  Law  Commissioners,  as  they  say  that  the  act  of  4  &  5  Wilt.  4, 
c,  76,  does  not  au:horise  them  to  include  in  any  union  any  parish  or  place, 
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where  the  poor  laws  are  administered  under  a  local  Act  of  Parliament ;  and    King's  Bench, 
it  will  therefore  be  necessary  to  advert  to  some  of  the  clauses  in  the  act,  to        v^^^w/ 
see  whether  their  power  does  or  does  not  enable  them  to  include  the  Old      The  Kino 
Artillery  Ground  in  the  union  in  question.  rj^^  p^^j^  l^^ 

The  first  fourteen  sections  relate  to  the  establishment  of  the  machinery       Com  mis- 
under  which  the  act  is  to  be  conducted,  and  some  of  the  usual  consequences.        swners. 

The  15th  section  enacts,  that  the  administration  of  relief  to  the  poor  ac< 
cording  to  the  existing  laws,  or  such  laws  as  shall  be  in  force  at  the  time 
being,  shall  be  subject  to  the  direction  and  control  of  the  commissioners ; 
and  then  the  section  goes  on  to  state  the  general  power  of  the  commis- 
sioners. 

This  section  does  not  at  all  contemplate  any  exception  or  abridgment^  as 
to  locality,  of  the  full  powers  given  to  the  commissioners  over  the  whole  of 
England  and  Wales. 

The  five  sections  next  following  give  general  directions  not  applicable  to 
the  question  in  discussion. 

The  21st  section  enacts  that,  unless  in  cases  otherwise  provided  by  the 
act,  all  the  powers  and  authorities  given  by  the  act  of  the  22  Geo,  3,  c.  83, 
which  is  generally  called  Gilberts  Act,  and  the  59  Geo.  3,  c.  12,  {Sturges 
Bourne's  Act,)  and  every  other  Act  of  Parliament,  general  as  well  as  local, 
relating  to  the  poor^  shall  be  exercised  by  the  persons  authorised  by  law 
to  execute  the  same,  under  the  control,  and  subject  to  the  rules,  orders,  and 
regulations  of  the  commissioners ;  and  the  commissioners,  and  their  depu- 
ties, are  authorised  to  attend  at  the  parochial  and  local  boards  and  vestries, 
and  take  part  in  the  discussion,  but  not  to  vote. 

This  clause,  therefore,  in  express  terms  gives  the  Poor  Law  Commis- 
sioners, in  some  cases  at  least,  a  jurisdiction  over  parishes  governed  by  local 
acts. 

The  22d  section  also  gives  some  authority  to  the  commissioners  in  parishes 
under  local  acts. 

Afler  three  sections  containing  regulations  not  material  to  this  question, 
comes  the  26th  section,  upon  which  the  question  turns  as  to  the  power  of  the 
commissioners  on  the  subject  of  this  dispute.  Section  26  is  as  follows  : — 
"  That  it  shall  be  lawful  for  the  said  commissioners,  by  order  under  their 
hands  and  seal,  to  declare  so  many  parishes  as  they  may  think  6t  to  be 
united  for  the  administration  of  the  laws  for  the  relief  of  the  poor,  and  such 
parishes  shall  thereupon  be  deemed  a  union  for  such  purpose ;  and  there- 
upon the  workhouse  or  workhouses  of  such  parishes  shall  be  for  their 
common  use  ;  and  the  said  commissioners  may  issue  such  rules,  orders,  and 
regulations,  as  they  shall  deem  expedient  for  the  classification  of  such  of  the 
poor  of  such  united  parishes,  in  such  workhouse  or  workhouses,  as  may  be 
relieved  in  any  such  workhouse,  and  such  poor  may  be  received,  maintained, 
and  employed  in  any  such  workhouse  or  workhouses,  as  if  the  same  be- 
longed exclusively  to  the  parish  to  which  such  poor  shall  be  chargeable ;  but 
notwithstanding  such  union  and  classification,  each  of  the  said  parishes  shall 
be  separately  chargeable  with,  and  liable  to  defray  the  expense  of  its  own 
poor,  whether  in  or  out  of  any  such  workhouse." 

The  language  of  this  section  is  as  general  as  possible,  making  no  exception 
of  any  kind  as  to  parishes  or  places  already  under  unions,  or  under  the  regu- 
lation of  local  acts,  or  otherwise.     It  must,  therefore,  be  so  interpreted. 
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unless  it  shall  appear  ftom  other  parts  of  ihe  act  iliat  its  operation  ira» 
meant  to  be  qualified  ;  or  that,  by  giving  the  full  meaning  and  effect  to  the 
words,  it  should  be  found  to  have  the  eiTect  of  repealing,  or  be  inconsistent, 
,  or  interfere  with  some  prior  Act  of  Parlianient  cotinecled  with  the  same 
subject,  when,  taking  (he  whole  of  this  act  and  other  acts  together,  it  was  not 
ao  meant.  And  in  considering  how  far  the  provisions  of  a  later  Act  of  Par- 
liament may  interfere  with  those  of  a  previous  one,  we  entirely  concur  in  the 
opinion  of  Lord  Kenyan  in  Williamt  v.  Fritclinrd(a),  quoted  by  my  brother 
Coleridge  in  tlie  case  of  the  Poor  Law  Commissioncni  (i),  that  "  It  cannot 
be  contended  that  a  subsequent  Act  of  Parliament  will  not  control  the  pro- 
visions of  a  prior  statute,  if  it  were  intended  to  have  that  operation ;  but 
there  are  cases  in  the  books  to  shew,  that  where  the  intention  of  the  legis- 
lature was  apparent  that  the  subsequent  act  should  not  have  such  an  ope- 
ration, there,  even  though  the  words  of  such  statute,  taken  strictly  and  gram- 
matically, would  repeal  a  former  act,  the  Courts  of  Law,  judging  for  the 
benefit  of  the  subject,  have  held  that  they  ought  not  to  receive  such  a  con- 


In  considering  the  question,  how  far  the  general  and  extensive  provisions 
of  an  Act  of  Parliament  are  to  be  qualified  and  controlled,  either  by  other 
provisions  in  the  same  act,  or  by  enactments  in  other  acts,  the  principal 
object  and  general  intent  of  the  later  act,  which  is  to  be  interpreted,  mu»t 
always  be  borne  in  mind. 

The  great  object  of  this  act  is  to  obtain  an  improTement  in  the  manafre- 
ment  of  the  ]H>or,  and  the  legislature  seems  to  have  thought  it  was  likely  to 
be  obtained  by  a  uniformity  in  the  system  in  the  managemenl  of  them. 

A  )>erfect  uniformity  it  seemed  didicult  to  obtain ;  but  it  seems  to  have 
been  the  object  of  the  legislature  to  come  as  near  to  it  as  could  be,  either  by 
enactmenta  to  be  carried  into  effect  immediately,  or  at  other  convenient 
times,  and  the  commissioners  have  accordingly  been  vested  with  powers  to 
be  exercised  as  they  may  see  occasion ;  and  there  is  no  doubt  but  that  one 
of  the  most  material  variations  in  the  system  of  the  poor  laws  is  authorised 
by  this  section  ;  for  whereas,  in  former  times,  as  for  instance,  in  the  time  of 
Queen  Elizahetk,  the  poor  laws  were  administered  by  parishes,  it  was  con- 
sidered in  the  time  of  Charles  the  2d  that  in  large  parishes  it  might  be  belter 
done  in  smaller  districts,  and  this  seemed  to  be  the  prevailing  opinion  for  a 
long  time  j  but  afterwards  a  contrary  course  seemed  to  be  thought  the  more 
advisable,  and  the  22  Geo.  3,  c,  83,  commonly  called  Gilbtrd  Act,  was 
passed,  which,  instead  of  dividing  the  administration  of  the  poor  laws  into 
townships  or  villages,  {as  by  the  Act  of  Charles  the  2d,)  authorised  the  union 
of  entire  parishes :  this,  however,  could  only  be  dune  by  a  certain  consent ; 
but  it  is  to  be  presumed  that  this  union  of  parishes  was  found  beneficial, 
because,  by  the  act  in  question,  the  commissioners  are  empowered  of  their 
own  authority  to  make  unions  on  a  very  extensive  scale. 

I'he  S6th  section  having  therefore,  in  the  most  general  terms,  authorised 
'  unions,  it  is  now  to  be  considered  whether,  considering  the  qualifications  and 
exceptions  to  which  I  have  before  adverted,  they  are  prevented  from  in- 
cluding in  a  union  a  parish  or  place  which  is  already  governed  by  a  local  act 
of  parliament,  and  in  which  many,  if  not  all,  the  powers  and  din 

(u)  4  T.  R.  a,  3,  (  ft)  1  K.  fv  P.  376  ., 
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which  the  general  union  is  to  be  governed,  and,  amongst  other  things,  a    King*s  Bench. 
board  of  guardians,  are  already  to  be  found ;  and  which  might,  therefore,        ^^^'^^ 
seem  to  render  unnecessary  any  order  of  the  Poor  Law  Commissioners  as  to      ^®  ^"*® 
its  government.  The  Poor  Law 

The  28  th  section  directs  the  commissioners  to  make  inquiries  as  to  single        Con  Mis- 
parishes,  with  a  view  to  forming  unions.  "°^"»- 

The  29th  directs  a  similar  inquiry  as  to  former  unions,  either  under  Gil- 
bert's Act  or  local  acts,  with  a  view  to  the  future  apportionment  of  expenses. 

The  32d  section  is  a  very  material  one.  The  2Gth  having  given  the  power 
to  form  unions,  the  32d  authorises  the  commissioners  to  declare  any  union, 
whether  formed  before  or  after  the  passing  of  the  act,  to  be  dissolved  in  any 
parish  to  be  added  to  or  separated  from  such  union,  and  to  adapt  the  con- 
stitution, management,  and  board  of  guardians,  to  the  altered  state  of  things ; 
and  then  the  parishes  separated  from  the  union  may  be  united  to  other 
parishes  or  unions ;  and  the  commissioners  are  authorised  to  ascertain  the 
proportionate  value  of  the  workhouses,  and  other  things  belonging  to  the 
parish,  and  it  gives  directions  on  the  subject.  But  this  alteration  is  not  to 
take  place  unless  a  majority  of  two-thirds  of  the  guardians  of  the  union  shall 
concur  in  the  alteration  ;  and  on  this  it  is  to  be  observed,  that  the  consent 
is  only  required  when  unions  are  altered,  and  not  when  originally  formed 
under  section  2G. 

Now  this  mode  of  ascertaining  the  proportion  of  expenses  had  been  di- 
rected by  section  28,  as  to  single  parishes,  and  by  the  29th,  as  to  unions, 
under  Gilbert's  Act  and  local  acts ;  all  the  parishes,  therefore,  under  the 
contemplation  of  both  these  sections,  must  be  considered  as  being  capable  of 
forming  part  of  the  union  thus  authorised  by  the  d2d  section  to  be  altered. 
And  if  unions  of  parishes  under  local  acts  might  be  made  parts  of  a  union 
under  the  act  in  question,  so  may  a  single  parish  possessing  a  local  act. 

The  37th  section  prohibits  unions  being  formed  under  Gilbert's  Act  with- 
out the  consent  of  the  commissioners.  The  38th  section  directs,  that  when 
parishes  are  formed  into  a  union,  there  shall  be  a  board  of  guardians,  with 
particular  directions  relating  to  them.  It  is  not,  however,  necessary  to  go 
through  these  particulars.  One  or  two  of  the  circumstances  connected  with 
unions  of  parishes  with  local  boards  are  worthy  of  observation.  The  26th 
section  itself  provides,  that  notwithstanding  the  union  there  authorised,  each 
of  the  parishes  shall  be  separately  chargeable  with  and  liable  to  pay  the 
expenses  of  its  own  poor,  whether  relieved  in  or  out  of  the  workhouse. 
The  27th  permits,  that  in  any  union,  justices  may  direct,  in  certain  cases, 
relief  to  persons  not  in  the  workhouse  to  be  given,  by  whom  the  particular 
parish  is  chargeable.  The  relief  cannot  be  given  by  the  union  guardians  out 
of  the  union  fund  ;  therefore  the  parish  guardians,  wherever  there  are 
such,  will  be  the  persons  to  give  this  relief.  Again,  section  38  enacts,  that 
the  workhouses  of  such  union  shall  be  governed,  and  the  relief  of  the  poor 
in  such  union  shall  be  administered  by  the  board  of  guardians — not  the  out- 
door relief— evidently  giving  to  the  board  the  government  only  of  matters 
wherein  the  parishes  have  a  common  interest.  The  same  section  makes  tlie 
justices  ex  officio  guardians  of  the  united  or  common  workhouses,  (not  of 
such  union,  nor  of  such  parish)  ;  and  further  provides,  that  no  ex  officio  or 
other  guardian  of  any  such  board  shall  act,  except  as  a  member,  and  at  a 
meeting  of  such  board. 
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Now  aeciion  51  is  entirely  confined  to  the  relief  of  the  poor  of  ioy  p«riwi 

which  has  a  local  board  nnder  this  or  any  other  act  or  seleet  TCmiry,  and 

whether  forming  part  of  a  union  or  ineorporalion  or  not,  and  directs  that 

„.  such  relief  shall  belong  exelusively  to  such  guardians  of  the  poor  or  aelect 

vestry. 

Some  of  the  provisions  relating  to  bastardy  and  removal  lead  to  ainiDar 
observations,  and  strongly  support  the  inference,  thai  parishes  having  local 
boards  may  be  united  with  others  under  the  i^Gih  section.  We  do  not  feel 
it  necessary  to  discuss  the  judgment  pronounced  by  us  on  the  S9th  section, 
though  we  were  pressed  at  the  bar  with  the  consequences  of  it.  We  were 
told  that  the  effect  of  it  would  be  easily  evaded,  inasmuch  as  the  comtnia- 
sioners  would  be  at  liberty  to  unite  every  parish  having  a  local  board,  tboagli 
not  to  give  a  board  to  a  single  parish  possessing  already  a  board  nnder  a 
local  act.  But  we  are  not  to  assume  that  the  commissioners  will  evade  the 
law,  or  colourably  unite  a  parish  possessing  a  local  board,  merely  beeanse 
they  have  not  the  power  to  give  them  tliat  constitution  as  single  pariahea. 
The  power  given  by  section  36  is  given  in  different  terms  from  that  given  by 
the  SOth,  and  the  Court  has  decided  under  different  conditions.  We  have 
no  right  to  doubt  that  both  the  one  power  and  the  other  will  be  faithfally 
carried  into  execution.  The  vast  and  populous  parishes  for  which  local 
cotistitutiona  have  been  enacted,  stand  plainly  in  a  very  difTcrcat  conditi<ni 
from  the  small  parishes  which  have  been  affected  by  Gilbert's  Act,  or  have 
obtained  local  acts  for  themselves.  Whether  it  is  or  is  not  desirable  that 
the  former  should  remain  single,  and  act  on  their  existing  regulations,  there 
are  obvious  reasons  for  supposing  that  parliament  would  have  been  unwilling 
to  disturb  what  it  found  there  established.  But  to  withhold  the  power  of 
uniting  every  small  parish,  otherwise  fit  to  be  united,  might  have  had  the 
effect  of  preventing  the  operation  of  the  new  law  over  a  large  portion  of  the 
country.  We  find,  accordingly,  (as  was  indeed  admitted  in  argument  at  the 
bar,)  tliat  the  power  of  uniting  is  conferre;)  without  any  resiriciion  whatever, 
and  have  pointed  out  several  sections  in  which  the  union  of  such  parishes  is 
clearly  contemplated.  Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
commissioners  have  in  this  case  exercised  a  lawful  power,  and  that  their 
order  must  be  confirmed. 

Rule  discharged. 


The  King  v.  The  Justices  of  Derbyshire. 

[For  the  report  of  this  case  see  anfe,  p.  S48.] 


Sir  Francis  Burdett,  Bart.  v.  Withers. 

^  Abuo.^11.^      a  SSUMPSIT.     The  declaration  stated,  that  whereas  the  defendant  was 
lEiiiiii  prrmiao,  tenant  to  the  plaintiff  of  certain  premises,  upon  (amongst  others)  the 

ka^at^'  ''*'     **''™''  '''*'■  '''^  defendant  should,  during  the  tenancy,  keep  all  the  said  pre- 


TRINITY  TERM,  1837.  445 

mises  in  good  and  sufficient  repair  at  his  own  expense,  the  defendant  in    King's  Bench. 
consideration  thereof  promised,  &c.     Breach,  that  the  defendant  did  not       .^^"^^ 
keep  the  said  premises  in  good  and  sufficient  repair  at  his  own  expense ;  but,  BuHDm^'fijit. 
on  the  contrary  thereof,  that  the  defendant,  after  the  commencement  and  v. 

during  the  continuance  of  the  tenancy,  wrongfully  suffered  and  permitted  the  Withers. 
said  premises  to  be  and  continue,  and  the  same  were  for  and  during  all  that 
time,  ruinous,  prostrate,  and  in  bad  and  untenantable  repair,  &c.  for  want  of 
good  and  sufficient  repairing  thereof;  and  that  the  defendant  aflerwards 
wrongfully  yielded  up  the  same  premises  in  the  like  ruinous  and  prostrate 
condition,  &c.  Plea,  payment  of  5/.  into  Court,  and  that  the  plaintiff  had  not 
sustained  greater  damage. 

At  the  trial  before  AldertoUf  B.,  at  the  Reading  spring  assizes,  1836,  it 
appeared  that  at  the  time  when  the  defendant  yielded  up  the  premises  they 
were  much  out  of  repair,  and  that  it  would  cost  100/.  to  put  them  in  proper 
repair.  The  defendant  then  offered  evidence  to  shew  what  was  their  con- 
dition at  the  commencement  of  his  tenancy.  The  learned  judge  rejected  the 
evidence,  saying,  that  both  the  contract  and  the  breach  were  admitted  on  the 
record,  and  that  the  jury  had  only  to  assess  the  plaintiff*  his  damages. 
Verdict  for  plaintiff*,  100/. 

Cooper  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, 

Ludlowt  Serjt.  shewed  cause.  No  doubt  Gutteridge  v.  Munyard  {a)  is  an 
authority  against  the  plaintiff;  but  in  the  case  of  Stanley  v.  Toogood(Jb) 
Tinda  /,  C.  J.  said,  that,  under  a  covenant  to  keep  and  leave  premises  in  re- 
pair, the  state  of  repair  at  the  time  of  the  demise  was  not  to  be  taken  into 
consideration.  The  distinction  between  evidence  of  the  age  and  general  con- 
dition, which  is  said  to  be  admissible,  and  evidence  of  repair,  which  is 
certainly  not  admissible,  is  a  very  6ne  drawn  distinction,  and  it  seems  unrea- 
sonable to  admit  the  former  evidence  while  the  latter  is  excluded. 

Lord  Denman,  C.  J.  (without  calling  upon  Cooper). — We  think  it  was  very 
material  for  the  jury  to  be  informed  of  the  condition  of  the  premises  at  the 
time  of  the  defendant  entering  upon  them,  in  order  that  they  might 
determine  whether  he  had  paid  into  Court  enough  to  cover  his  liability  for 
dilapidations. 

Little  DALE,  Pattf.son  and  Williams,  Js.  concurred. 

Rule  absolute. 

(a)  7  Car.  &c  Pa.  129.  (6)  3  Bing.  N.  C.  4.    S.  C.  2  Hodg»,  132. 

Bland  v.  Warren. 

May  25th. 
^/JRCHBOLD  had  obtained  a  rule  nisi  to  set  aside  the  trial  and  proceed-  in «n«cUon where 

ings  in  this  case,  and  for  a  new  trial,  on  the  ground  of  irregularity.   The  S^jed  seC^"** 

special  pleas, 
whereon  issue  was  joined,  the  plaintiff  gitve  notice  of  trial  for  the  third  sittings  in  term,  but  gave  no  notice 
that  tlie  case  would  be  taken  as  undefended.  The  cause  was  entered  in  the  manhal's  list  as  undefended. 
Ijo  notice  was  given  bj  the  defendant  that  the  cause  was  defended,  and  no  counsel  appeared  ibr  him 
when  the  cause  was  called  on  :— //<tf,  after  verdict  for  the  plaintiff,  that  the  plaintiff  had  committed  no 
irregularity  in  trying  the  cause  as  undefended ;  bat,  at  there  was  an  affidavit  of  merits  the  Ck>art  allowed  a 
new  trial  on  payment  of  costs. 
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aclion  was  in  assumpsit,  and  tlie  defendant  1ih^  pleaded  several  special  J^ttm, 
upon  wiiicli  issue  was  joined  on  the  31st  of  Marcli.  Tlie  pkintifTgave  uMice 
of  trial  for  the  second  sittings  in  Easier  term,  and  the  notice  was  conCmied 
for  the  third  sittings,  which  occurred  on  the  .5ih  of  May.  The  causa  wm 
entered  for  trial  three  days  before  that  day.  The  printed  notice  of  the  third 
BJttings  Slated  that  none  but  undefended  causes  would  be  taken  thatdajr. 
The  cause  was  entered  in  the  marshd's  list  as  undefended,  and  was  bo  called 
on.  No  notice  had  been  given  by  the  plaintiff  to  the  defendant  that  titt 
cause  would  be  taken  as  undefended.  No  counsel  appeared  for  the  de- 
fendant, and  the  pkiniifT  had  a  verdict. 

The  affidavit  for  the  defendant  stated,  that  the  cause  was  set  dotvn  oat 
of  its  turn  in  (he  list  of  undefended  causes  ;  that  be  did  not  expect  it  iroald 
be  taken  as  an  undefended  cause  ;  that  the  plaintiff's  attorney  knew  it  mold 
lie  defended,  and  that  the  defendant  had  agood  defence  on  the  merits, 

The  affidavit  for  the  plainlifl' denied  that  he  knew  the  cause  would  bede^ 
fended,  and  stated  that  the  cause  was  aet  down  in  its  regular  way,  and  Bot 
out  of  its  turn. 

hum/rcif  now  shewed  cause,  and  contended  that  there  had  beea  no 
irregularity. 

Archbold,  contra. — By  llie  regular  printed  list  it  would  not  appear  that  thik 
cause  was  to  have  come  on  on  the  day  when  it  was  tried ,-  if  the  ptamtiff 
intended  to  have  taken  it  as  an  undefended  cause  lie  ought  to  have  given  two 
days'  notice  to  the  defendant. — \^Paltesoii,  J.  That  may  be  the  practice  when 
a  cause  is  taken  out  of  its  turn,  not  otherwise.]— Then  the  necessary  come- 
tjuence  must  be,  that  every  defendant  in  the  list  of  causes  must  give  a  brief 
to  counsel. 

Lord  Denmah,  C.  J. — A  list  is  made  out  at  the  marshal's  office,  for  the 
last  sittings  in  term,  of  all  those  causes  which  are  supposed  to  be  undefended. 
If  a  cause  appears  in  that  list,  as  this  did,  it  is  to  be  considered  primd  facie 
as  an  undefended  cause.  Formerly  the  practice  was  to  deliver  a  brief  to 
counsel,  in  order  that  he  might  appear  and  state  that  the  cause  was  defended. 
If  this  defendant  bad  done  so,  or  had  given  notice  to  the  plaintiff  that  the 
cause  was  defended,  the  plainciif  would  have  tried  it  at  bis  peril.  But  this 
case  was  set  down  as  an  undefended  cause,  and  the  defendant  neither  gave 
such  notice,  nor  instructed  counsel.  It  is  true  that  several  special  pleas  are 
placed  upon  the  record  ;  but  that  is  no  proof  that  there  is  any  real  defence. 
It  does  not  appear,  therefore,  that  the  plaintiff  has  committed  any  irregularity, 
but  as  there  is  an  affidavit  of  merits,  the  rule  may  be  made  absolute  on  the 
payment  of  costs. 

LiTTLEDALB  and  Pattesoh,  Js.  concurred. 

Rule  absolute,  on  payment  of  costs. 
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King's  Bench, 

Smith  v.  Dixon.  ^'^^^ 

May  22. 
T^HE  declaration  stated,  that  the  defendant  bought  of  the  plaintiff  a  large     DecUration 

quantity,  that  is  to  say,  not  less  than  5000  nor  more  than  6000  oak  trees,  'l!,'n*fffj^id'''* 
being  not  less  than  two  feet  and  a  half  nor  more  than  three  feet  in  height ;  the  JifendHot  not 
and  also  10,000  oak  trees,  being  not  less  than  one  foot  and  a  half  nor  more  '*"'*|*"  ^S^°®' 

,^  ,  more  tnun  UOOO 

than  two  feet  in  height,  the  said  oak  trees  respectively  to  be  well  taken  up  trees,  to  be  weii 
by  the  plaintiff  at  the  usual  and  proper  time  in  the  year  for  taking  up  oak  ^I|*nuff*at?he* 
trees,  and  within  a  reasonable  time  afterwards  to  be  delivered  by  the  plaintiff  »»»»'  "«<*  proper 
to  the  defendant's  order  at  Bishop  Brigg,  in  the  county  of  Lincoln.  And  in  J^^to  be  deu*'* 
consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  ^^^^  ^  ^^«  <*•• 
then  promised  the  defendant  to  take  up  the  said  oak  trees,  as  aforesaid,  and  decUratioa  then 
to  deliver  the  same  to  him,  the  defendant,  he,  the  defendant,  then  promised  »yerred,  that  the 

*  plaintiff  did  well 

the  plaintiff  to  accept  and  pay  for  the  said  oak  trees.     Averment,  that  after-  and  properly  uke 
wards,  on  the  10th  day  of  February,  in  the  year  of  our  Lord  1835,  the  /JJi^^'^*"^ 
plaintiff  well  and  properly  took  up  for  the  defendant  6000  oak  trees,  being  Um  number  under 
not  less  &c.,  and  10,000  oak  trees,  being  not  less  &c.;  which  said  10th  day  of  *vt^n*^^t\^ 
February  then  was  the  usual  and  proper   time  of  the  year   for  taking   up  was  not  less  Uian 
oak  trees,  as  aforesaid.     And  although  the  plaintiff  afterwards  tendered  and  6(x)o)*anToffcred* 
offered  to  deliver  the  said  oak  trees  to  the  defendant,  yet  the  defendant  did  *»  deliver  them  to 
not  accept  the  said  oak  trees ;  whereby  the  said  oak  trees,  being  so  taken  up,  pi^^^  ^^^  "^e* 
perished  and  became  of  no  value  to  the  plaintiff.  piainuff  did  not 

2d  Plea.  That  the  plaintiff  did  not  well  and  properly  take  up  for,  or  tender,  take  up  or  offer  to 
or  offer  to  deliver  to  the  defendant,  or  to  his  order  at  Bishop  Brigg  aforesaid,  ^*''^"  (*ooo  trees. 
6000  oak  trees,  being  not  less  &c.,  and  10,000  oak  trees,  being  not  less  &c.,  murrer  to tiie plea, 
in  manner  and  form  as  the  plaintiff  hath  above  in  his  declaration  in  that  be-  I^arthede"endani 
half  alleged,  and  of  this  he,  the  defendant,  puts  himself  upon  the  country  &c,  had  improperly 

Sd.  Plea.  That  the  said  oak  trees  in  the  declaration  mentioned  were  tc  mHierilii\ud'^hai 
be  delivered  by  the  plaintiff  to  the  defendant's  order  in  manner  in  the  de-  ^^e  piea  was  doa. 
claration  in  that  behalf  mentioned.  And  the  defendant  further  saith,  that  it  both  Uie  taking'wp 
was  the  duty  of  the  plaintiff,  according  to  the  usage  and  custom  of  trade,  and  •*>«*.  t»»«off»r  to 
according  to  and  in  compliance  with  the  terms  of  the  said  supposed  contract  i.  Astbedecia. 
in  the  declaration  mentioned,  to  have  abstained  from  taking  up  or  offering  to  «tion»t»e»/»»>ynot 

,,.  11/.-I  I'll  /.I  averring  that  the 

deliver  to  the  defendant  the  said  oak  trees,  or  any  of  them,  or  any  part  number  was  within 
thereof,  until  he,  the  defendant,  should  have  given  to  the  plaintiff  an  express  J^bed'b  u!l  o 
order  so  to  do,  or  until  a  reasonable  time  for  his,  the  defendant's,  giving  such  tract,  had  made 
express  order  should  have  elapsed.     And  the  defendant  further  saith,  that  at  V^^*  bcc!lu8e"w[ui- 
the  times  of  his,  the  plaintiff's,  so  taking  up  for  and  offering  to  deliver  to  the  out  uking  the 
defendant  the  said  oak  trees,  he,  the  defendant,  had  not  given  to  the  plaintiff  terui,  there  was^o 
an  express  or  any  order  to  take  up  or  deliver  the  said  oak  trees,  or  any  of  •vennentofper- 
them,  or  any  part  thereof,  nor  had  a  reasonable  time  for  his,  the  defendant's  part  or  the  plain- 
so  doing  then  elapsed ;  and  by  means  of  the  premises  in  this  plea  mentioned  'j^*  *[***  therefore 
the  said  oak  trees,  if  he,  the  said  defendant,  had  taken  or  accepted  the  same,  bad  for  traversing 
would  have  been  of  little  or  no  value  to  him,  the  defendant,  &c.  ^!  °??*IVu    , 

-  .8.  That  the  plea 

4th  Plea.  That  the  said  oak  trees  which  he,   the  defendant,  bargained  was  bad  for  du> 
for  and  bought  of  the  plaintiff  as  in  the  declaration  mentioned,  were  oak  fng  IJJtJ  ^i^'i^ 
trees  then  being  and  growing  in  a  certain  nursery  ground  of  the  plaintiff  at  fxriy  taking  up 

and  the  offer  to 


Market  Rasen,  in  the  county  of  Lincoln.     And  that  the  said  oak  trees  which  deliver  the 
the  plaintiff  so  took  up  and  offered  to  deliver  to  the  defendant  in  manner  in 


trees. 
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rin^'«  BtHch.  the  declaration  in  that  behalf  mentioned,  were  not  the  same  trees  which  he, 
'^'"'^  the  defendant,  had  bargained  for  and  bought  of  the  plaintiff,  aa  in  the  declara- 
3«nu  jj(,^  gjjj  [j,  ^jjjg  p|p3  mentioned  ;   nor  were  the  said  oak  trees  which  the  plain- 

DixoN.  tiffso  took  up  for  and  ofTcrcd  to  deliver  lo  the  defendant  as  aforesaid,  or  any 
of  them,  or  any  part  thereof,  trees  which,  at  the  time  of  the  said  bargain  and 
sate,  were  growing  in  the  said  nursery  ground  of  the  plaintifTat  Market 
Rasen  aforesaid. 

Special  demurrer  to  the  above  pleas. 

Causes  of  demurrer  to  the  5d  plea,  that  it  is  double  in  denying  both  the 
taking  up  and  the  tender  of  the  oak  trees,  containing  a  negative  pregnant ; 
and  traverses  the  allegations  in  (he  declaration  loo  largely,  in  making  the 
exact  number  and  height  of  the  trees  material  to  the  issue. 

To  the  3d  plea,  that  it  argumcntatively  denies  the  contract  and  promise  in 
tlie  declaration  alleged,  and  admits  that  the  plaintilf  hath  a  good  cause  of 
action  against  llic  defendant  upon  another  contract ;  that  it  amounts  to  the 
general  issue,  and  does  not  confess  and  avoid  the  cause  of  action  stated  in 
the  declaration. 

To  the  *th  plea,  that  it  argumcntatively  denies  the  contract  and  promise 
in  the  declaration  alleged,  merely  amounts  to  the  general  issue,  and  does  not 
confess  and  avoid  the  cause  of  action  in  the  declaration  alleged. 

Arckbold,  in  support  of  the  demurrers  (a).  The  second  plea  is  bad  on  two 
grounds.  IsC.  It  is  double  in  denying  that  the  plainiifT either  well  and  properly 
took  up  or  tendered  to  the  defendant  the  trees  in  question.  If  the  plainlifl' 
bad  broken  his  contract  in  two  ways,  each  should  have  been  made  the  sub- 
ject of  a  separate  plea.  In  the  Doctrina  Placitandi,  p.  136,  citing  Dyer,  242  a. 
it  is  said  that  a  plea  to  debt  on  bond,  that  the  obligation  was  to  abide  by 
an  award,  and  that  no  award  was  made  or  delivered,  is  bad  for  duplicity. — 
[^Coleridge,  3 . — May  not  the  taking  up  be  considered  as  part  of  the  act  of  deli- 
verance ?] — ^The  plea  says,  take  up  or  tender.  It  would  have  been  sutRcient 
to  have  said  he  did  not  deliver  up  in  manner  and  form,  &c.  2d.  The  tra- 
verse taken  is  too  large.  The  declaration  alleges  a  contract  for  not  less  than 
5000  nor  more  than  6000  trees,  and  the  plea  denies  that  the  plaintiGT  deli- 
vered 6000.— IPallfson,  J. — The  declaration  avers  that  the  plaint iB*  well  and 
properly  took  up  6000,  &c.  If  that  number  is  material  in  the  declaration, 
why  should  not  the  defendant  traverse  it  ?  If  the  number  however  is  not 
material  in  the  declaration,  it  is  not  in  the  plea,] — The  plea  also  traverses 
the  "  well  and  properly,"  conjunctively  instead  of  disjunctively.  The  third 
plea  is  bad,  for  it  imports  into  the  contract,  in  order  to  qualify  the  terms  of 
it,  a  custom  of  trade.  This  is  improper  according  to  Greavts  v.  Ashlin{b), 
The  fourth  plea  amounts  to  the  general  issue. 

The  Court  then  asked  Wightman  whether  it  was  his  intention  to  support 
all  the  pleas,  and  allowed  him  until  Friday,  the  S8th  of  April,  to  consider. 

Wigklmm  contri  (April  2Sth).  The  defendant  abandons  the  third  plea. 
The  second  and  fourth  pleas  are  good.  The  objections  taken  to  the  second 
plea  are  :  1st.  Thai  the  traverse  is  too  large,  aa  it  traverses  the  precise  num- 
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b€r*'alleged  to  be  taken  up  ;  2d.  That  it  tenders  a  sort  of  double  issue  by  King's  Bench. 
traversing  both  the  taking  up  and  delivery.  As  to  the  first  objection,  the 
number  here  is  not  immaterial.  The  contract,  as  stated  in  the  declaration, 
requires  the  allegation  of  some  precise  number.  The  plaintiff  has  chosen 
to  allege  a  number  positively,  and  as  he  has  done  so,  it  was  open  to  the  de- 
fendant to  traverse  that  number.  This  strictness  was  not  necessary,  the 
plaintiff  might  have  alleged  a  number  under  a  videlicet,  and  then  as  the  pre- 
cise number  is  not  of  itself  material,  he  would  not  have  been  compelled  to 
prove  it. — [Coleridge,  J. — Suppose  this  action  had  been  brought  before  the 
new  rules,  and  the  declaration  had  contained  an  averment  of  a  delivery  of 
6000,  to  which  the  general  issue  had  been  pleaded,  could  not  the  plaintiff 
have  given  in  evidence  delivery  of  5999  ?] — According  to  the  doctrine  laid 
down  by  Mr.  Serjt.  Williams,  in  note  1  to  Dakins  case  (a),  where  any  thing 
that  is  not  material  is  laid  down  without  a  videlicet,  the  party  is  concluded 
by  it.  He  cites  Symonds  v.  Knox{b).  In  Amfield  v.  Bates  (c),  and  Crispin 
V.  IViUiamson  (d)  the  same  language  is  held.  The  present  case  does  not  re- 
quire the  doctrine  to  be  carried  to  its  full  extent,  because  some  number  is 
material,  as  the  averment  of  delivery  must  be  qualified  by  alleging  some 
number  ;  and  if  the  number  were  struck  out  of  the  declaration  altogether  it 
would  be  bad. — [Patteson,  J. — I  do  not  see  why  a  different  sense  should  be 
put  on  GOOO  in  the  plea  from  that  which  the  plaintiff  contends  that  it  bears  in 
the  declaration.  If  it  only  means  an  indefinite  number  in  the  latter,  why  is 
it  to  mean  a  definite  one  in  the  former  ?] — At  all  events,  from  the  form  of 
the  allegation  in  the  declaration,  the  defendant  could  not  take  any  other  tra- 
verse. Newhall  v.  Barnard  (e)  is  an  authority  for  the  defendant.  It  shews 
that  a  declaration  complaining  of  an  obstruction  of  three  lights  is  not  an- 
swered by  a  plea,  which  justifies  the  obstruction  of  two  of  them  only. 

As  to  the  second  objection,  the  issue  is  not  double ;  the  rule  has  been  in- 
correctly applied.  An  issue  may  well  involve  several  facts,  and  still  be  a 
single  issue  ;  fVebb  v.  W€atherby{f),  The  facts  here  alleged  do,  when  taken 
together,  constitute  one  single  point  upon  which  issue  is  tendered.  All  these 
facts  must  necessarily  be  involved  in  the  issue ;  they  would  have  formed 
part  of  it  even  had  the  traverse  been  modo  et  formd.  Moreover,  the  plaintiff 
himself  tenders  them  for  traverse. 

The  fourth  plea  also  is  good.  It  is  in  substance  that  the  trees  taken  up 
and  tendered  were  not  the  trees  bought.  It  is  said  that  this  amounts  to  the 
general  issue.  But  since  the  new  rules  that  is  not  so.  The  general  issue 
now  has  no  other  effect  than  a  denial  of  the  contract.  Here  the  contract 
is  admitted.  {Archbold  intimated  that  he  objected  to  the  plea  as  being  argu- 
mentative.)— [Patteson,  J. — By  the  fourth  plea  you  add  another  term  to  the 
contract  as  stated  in  the  declaration,  and  so  aver  arguendo  that  the  contract 
was  not  the  same  as  that  stated,  and  then  conclude  with  a  verification.] 


Wightman  then  abandoned  the  fourth  plea. 

Archbold  contra.     The  doctrine  laid  down  in  the  note  to  Saunders  is  qua- 


(a)  2  Wms.  Saunders,  291,  c. 
(6)  3T.  R.  68. 
(0  3M.  &S.  173. 
{,d)  8  Taunt.  107,  112. 


39. 


(«)  Yelv.  225. 

(/)  1  Bing.  N.  C.  602.  5.  C.  1  Hodges, 


VOL.  III. 


O  G 


TERM  REPORTS  is  tul  KING'S  BENCH. 

'i  Bench,    lified  by  lUe  subsequent  editors  in  a  note  on  the  eame  subject.     And  ccr- 
-v-rf  tainly  that  doctrine  cannot  be  supported  in  its  full  extent.     The  substance  of 

iHttu         the  averment  in  the  declaration  is,  that  the  plnintifT  tendered  and  ofTered  to 
I  "■  perform  his  part  of  the  contract ;  the  plea  therefore  should  have  traversed 

bis  having  done  so  triodo  et  fonn^. 

The  principle  laid  down  in  the  doctrina  placitandi  is  conclusive  as  to  the 
second  objection.  It  lias  been  attempted  to  apply  the  rule  relative  to  a  de- 
claration, to  the  plea  in  tliis  case.  If  in  a  declaration  there  are  Rfiy  facts, 
which  together  make  one  issue,  the  defendant  cannot  traverse  each  of  these 
nominatim  in  one  plea.  He  must  either  plead  the  general  issue,  or  he 
must  make  each  fact  the  subject  of  a  distinct  plea.  IFcbb  v.  Wmlhcriy  {a)  ii 
quite  beside  the  question.  There  the  two  facts  alleged  in  the  replication 
were  considered  by  the  Court  to  be  identical,  and  there/ore  they  held  that  it 
was  not  bad. — {Coleritlge,  J. — Does  not  the  "  taking  up"  and  "  delivery"  here 
constitute  one  allegation  only  ?  The  "  taking  up"  alone,  or  "  the  delivery" 
stone,  would  have  been  quite  immateTial.] 

Cur.  adv.  tvU. 

Lord  Denuan,  C.  J.  on  this  day  delivered  the  judgment  of  the  Court. — 
In  this  case  the  contract  alleged  in  the  declaration  is,  that  the  plaintifT  sold 
to  the  defendant  not  less  than  5000,  nor  more  llian  6000  oak  trees,  of  a 
certain  size  ;  and  10,000  oak  trees  of  another  size,  to  be  well  taken  up  by 
the  plaintiff,  at  the  usual  and  proper  time  of  the  year,  and  to  be  delivered 
by  him  to  the  defendant  within  a  reasonable  time  afterwards,  at  certain 
prices.  The  declaration  then  arers,  that  the  piaintiiF  did  well  and  properly 
take  up  for  the  defendant,  at  the  proper  time,  CUOO  oak  trees  of  the  one  size, 
and  10,000  of  the  other,  (without  laying  the  number  under  a  videlicet,  or 
averring  that  the  number  of  the  first  size  was  not  less  than  5000,  or  more 
than  6000,)  and  did  within  a  reasonable  time  afienvards  offer  to  deliver  the 
said  trees  to  the  defendant. 

The  plea  states,  that  the  plaintiff*  did  not  well  and  properly  take  up  for  or 
ofier  to  deliver  to  the  defendant  6000  oak  trees  of  the  one  size,  and  10,000 
oak  trees  of  the  other  size,  in  manner  and  form  as  in  the  declaration  alleged. 

The  plaintiff  has  demurred  specially.  The  principal  grounds  of  demurrer 
are,  first,  that  the  defendant  has  made  the  number  material  by  his  plea, 
which  he  had  no  right  to  do ;  secondly,  that  the  plea  is  double,  because  it 
traverses  not  only  the  well  and  properly  taking  up,  but  the  subsequent  offer 
to  deliver. 

On  the  first  ground,  we  are  of  opinion  that  the  plea  is  good.  The  plain- 
tiff has  himself  made  the  number  material,  by  not  averring  that  the  number 
was  within  the  limits  prescribed  by  the  contract.  If  that  averment  had  been 
inserted  in  the  declaration,  the  number  would  have  been  immaterial,  and  the 
question  would  have  turned  on  the  want  of  a  videlicet ;  but  as  the  decla- 
ration stands,  it  is  only  by  taking  the  number  stated  as  material,  that  the 
declaration  itself  can  be  supported ;  for  so  only  is  there  any  averment  of 
performance  of  the  condition  precedent  to  take  up  a  number  of  trees  within 
the  prescribed  limits. 

On  the  other  ground,  we  are  of  opinion  that  the  plea  is  bad.     The  well 

(o)  1  Bing,  N.  C.  502.    5.  C.  1  Hodgci,  39. 
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and  properly  taking  up  of  trees  depends  on  the  time  and  manner  in  which  it    King*s  Bench. 
was  done,  and  is  not  necessarily  coupled  with  any  subsequent  offer  to  de-         v-«nr^ 
liver.     If  the  plaintiff  fails  to  prove  the  well  and  properly  taking  up,  the         Smith 
defendant  would  be  entitled  to  a  verdict,  though  there  had  been  an  offer  to        Dixoy. 
deliver.     On  the  other  hand,  if  he  fails  to  prove  the  offer  to  deliver,  the 
same  consequence  would  follow,  though  he  should  establish  that  the  trees 
were  well  and  properly  taken  up.     Formerly  the  plea  of  non  assumpsit 
would  have  put  in  issue  both  facts ;  but  now  all  facts  intended  to  be  denied 
must  be  specially  traversed,  yet  not  two  by  one  traverse,  as  it  is  here. 
Judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Watts  v.  Fraser. 

June  9th, 
T  I  BEL.     The  first  count  for  a  libel  on  a  literary  publication  of  the  plain-     ubpi,  xiiede. 

tiff's;  the  second  for  a  libel  on  himself  personally.     Plea,  the  general  feudant propowu 
i^sue.     At  the  trial  before  Lord  Denman,  C.  J.  at  the  Middlesex  sittings  gMUoJofdamagct. 
after  Michaelmas  term  1835,  the  plaintiff  having  proved  the  publication  and  th»i  ^e  had  beea 
inuendoes,  the  defendant  proposed  to  shew  in  mitigation  of  damages,  that  the  the  uuei 


com- 


plaintiff  had  published  various  articles  in  several  newspapers,  and  in  a  maga-  ^'f"*?.**^,**' 
zine  edited  by  him,  attacking  the  defendant,  and  thereby  provoking  him  to  viuusiy  published 
write  the  libel  complained  of.     For  this  purpose  he  offered  in  evidence  a  '*^J*'*  p«««nt»ff  *» 

■         ^  r      r  ^  certain  news- 

certificate  of  an  affidavit  from  the  Stamp-office,  that  the  plaintiff  was  joint  papers  and  in  » 
proprietor  of  the  United  Service  Gazette,  (which  was  said  to  contain  one  of  "ffp^thti  he 
the  articles  complained  of,)  and  also  a  copy  of  that  paper,  which  was  stated  offered  in  evU 
to  have  been  brought  from  the  Stamp-office,  and  of  which  the  title,  printers,  ©f  araffidavit 
publishers,  and  place  of  publication  corresponded  with  those  in  the  affidavit,  ^o™  ^^^  sump- 
This  evidence  was  objected  to  by  the  defendant,  and  rejected  by  Lord  ZVit-  puinuffwasa 
wan,  C.  J.     It  was  also  proved  that  the  plaintiff  was  editor  of  the  Alfred  proprietor  of  one 

*  ...  of  the  newapaperSy 

newspaper,  and  of  the  Old  England  newspaper,  previous  to  the  publication  and  proved  that 
of  the  libel  for  which  the  action  was  brought,  and  at  tiie  time  when  articles  Jj*  ™o*thm*!*Md 
attacking  the  defendant  appeared  in  them.     Copies  of  those  newspapers  that  he  had  read 
obtained  from  the  Stamp-office,  signed  and  deposited  by  the  printer  under  ^,!2Jie"e^d[n"io 
the  direction  of  the  plaintiff,  were  then  tendered  in  evidence.     As  to  the  provoke  Uie  de- 
Alfred,  a  witness  was  called,  who  stated  that  the  plaintiff  had  read  over  to  .^erwdT  ap- 
him  in  manuscript  an  article  complained  of  and  inserted  therein,  and  em-  peered  in  one  of 
ployed  him  to  print  the  paper.     But  no  evidence  was  given  to  shew  the  produced  copies 
publication  of  any  paper  containing  the  alleged  libel,  except  by  the  copy  of  f'^«  newspaper* 

,  .      1  1       o  rt»  ?  1         1    /»      1  1     J  if  obulned  from  the 

deposited  at  the  otamp-othce,  nor  that  the  defendant  had  seen  any  copy  ot  sump-officp.  one 
these  papers.     The  evidence  was,  for  these  reasons,  rejected.     The  defend-  **'^j5**d*withllie 
ant  also  offered  in  evidence  a  magazine  edited  by  the  plaintiff,  containing  an  affidavit :  and 
article  complained  of  by  the  defendant,  the  publication  of  which  bore  date  o[U^**h^d*i^l.n 

previous  to  the  libel  by  the  defendant,  and  which  the  foreman  of  the  pub-  signed  and  depo- 
sited under  direc- 
tions of  the  plaintiff  by  his  printer,  tmd  one  of  tliem  was  proved  by  the  plaintiff's   printer  to  have  been 
printed  ty  him.    The  niagaaiue  produced  was  also  stated  by  the  plaintiff's  publisher  to  have  been  pub- 
lished by  him,  according  to  his  belief,  before  the  appearance  of  the  defendant's  libel. 

The  defendant  gave  no  evidence  to  shew  that  lie  had  seen  any  of  the  libels  by  whieh  he  alleged  that  he 
had  been  provoked. 

Uef^t  1st.  That  the  deposit  of  the  newspapers  at  the  Scnmp-office  did  not,  by  virtue  of  ?8  O.  S,  c.78,  under 
UioM  circumstances  afford  evidence  of  a  publication.  8nd.  TItat  the  publication  of  a  newspaper  could 
not  be  inferred  from  the  circumstance  of  one  having  been  printed.  3rd.  That  even  if  the  publication 
had  been  proved,  the  evidence  was  inadmissible  to  shew  provocation,  unless  soDie  further  evidence  waa 
piven  from  which  Uie  jury  might  Infer  that  the  defendant  bad  seen  the  libels  by  the  plaintiff  previous  to 
writing  the  libel  complained  or. 

G  O  2 
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tisher  stateti,  according  to  liis  belief,  was  then  published.  There  was  no 
evidence  to  shew  that  the  defendant  had  seen  any  copy  of  this  work,  and  it 
was  also  rejected.     Verdict  for  the  plnintifTon  the  second  count. 

Erie  having  obtained  a  rule  nisi  for  a  new  trial,  on  (he  ground  of  the  im- 
proper rejection  of  evidence, 

Sir  J.  CamjAtli,  A.  G.,  Sir  F.  Pollock,  and  Barslonr,  shewed  cause.— It  is 
dear  that  the  evidence  tendered  was  not  admissible  nt  common  law.  The 
only  question  is,  whether  it  has  been  rendered  so  by  38  Geo.  H,  c,  76.  The 
sections  which  will  be  relied  on  are  sections  9,  II,  and  17.  In  the  finl 
place,  the  statute  being  restrictive  of  the  common  law  rights  of  parties,  is  not 
to  be  extended  by  implication  beyond  its  necessary  import.  There  is  nothing 
in  it  which  enables  the  defendant  on  the  present  occasion  lo  avail  himself  of 
its  provisions.  The  object  of  that  Btslute  was  to  facilitate  proof,  in  cases  of 
civil  or  criminal  proceedings  against  the  publisher  of  any  papers,  for  matters 
relating  lo  that  paper  only.  The  words  of  section  9  arc,  that  the  affidavits 
lo  be  deposited  shall  be  evidence  of  the  matters  set  forth  therein  in  all  pro- 
ceedings, civil  or  criminal,  touching  any  newspaper  mentioned  in  snch  alli- 
davit.  The  enactment  is  not  that  they  shall  be  evidence  on  all  occasions,  or 
when  any  question  may  arise  respecting  such  newspaper  collaterally,  as  was 
the  esse  in  this  instance.  It  cannot  be  contended  that  this  action  was  a  pro- 
ceeding touching  the  newspapers  which  were  tendered  in  evidence.  There- 
fore the  certified  copy  of  the  affidavit  was  clearly  inadmissible.  Even  if  the 
original  afRdavit  itself  had  been  produced,  that  would  only  have  shewn  that 
at  the  time  in  question  the  plaintiff  was  a  joint  proprietor  of  the  paper, 
which  would  not  have  answered  the  purpose  for  which  it  was  tendered. 
The  defendant  must  have  gone  further,  and  proved  tliat  the  paper  was 
actually  published,  and  also  that  he  afterwards  read  it.  By  section  11,  the 
evidence  to  be  afforded  by  such  certified  copy  is  extended,  but  only  to  pro- 
ceedings for  the  recovery  of  penalties  under  the  act.  The  other  side  will 
probably  rely  on  the  words  "  in  case  any  persons  shall  make  application  to 
the  commissioners,  in  order  that  such  paper  so  signed  by  the  printer  or  pub- 
lisher mag  be  produced  in  any  proceedings  ciiil  or  criminal,"  which  occur  in 
section  17.  But  these  words  must  be  referred  to  the  cases  provided  for 
in  sections  9  and  II,  and  the  same  restrictions  override  them;  they  do 
not  in  any  way  affect  the  rules  of  evidence  applicable  to  such  instruments 
when  produced,  but  merely  afford  the  means  for  producing  them. 

With  respect  to  the  object  for  which  the  newspapers  and  magazine  were 
tendered,  namely,  to  shew  that  provocation  had  been  given  by  ibe  plaintiff, 
it  is  clear  that,  before  they  were  admissible  for  that  purpose,  the  defendant 
must  shew  that  they  did  effect  that  provocation.  They  certainly  cannot  be 
given  in  evidence  merely  as  the  act  of  the  plaintiff  without  shewing  the 
materiality  of  the  act.  Now  though  the  circumstance  that  a  paper  is  found 
at  the  Stamp-office  may  be  sufficient  to  shew  a  publication  criminally  (a),  still 
it  is  no  publication  from  which  a  presumption  will  be  raised  that  the  defendant 
was  provoked  hy  it.  It  merely  shews  that  a  copy  was  sent  to  the  Stamp- 
oflice.  It  does  not  at  all  follow  that  the  defendant  ever  saw  the  copy. 
Had  the  defendant  given  evidence  even  of  probability  that  he  saw  the  paper, 
{«}  Sc«  Rrtv.  AmpKlil,  4  1).  &  C.  35. 
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that  he  frequented  a  coffee-house,  for  instance,  where  it  was  taken  in,  it  King's  Bench, 
might  have  been  sufficient ;  though  in  that  case  it  would  have  been  neces- 
sary to  prove  that  the  paper  corresponded  with  the  one  he  had  probably 
seen,  as  in  other  cases  of  secondary  evidence.  But  there  was  nothing  to 
shew  that  there  ever  was  any  other  copy  of  the  paper  in  existence.  The 
Court  will  not  take  judicial  notice  that  where  there  is  one  printed  copy  of  a 
paper,  there  probably  will  be  others.  The  party  must  individualize  the  par- 
ticular publication  by  which  he  represents  himself  to  have  been  provoked. 
Suppose  the  defendant  could  have  pleaded  the  provocation  specially,  and 
could  have  made  profert  of  the  paper,  evidence  of  the  existence  of  another 
copy  would  not  have  supported  the  plea.  It  cannot,  therefore,  be  made 
available  for  that  purpose  under  the  general  issue. 

Erie,  contra.  The  principle  laid  down  as  to  the  reception  of  evidence  of 
previous  libels,  both  in  May  v.  Brown  {a)  and  in  Tarpley  v.  Blabey  (6),  is  in 
the  main  identical ;  that  they  are  admissible  if  there  is  ground  for  inferring 
that  they  created  the  provocation  which  led  to  the  publication  of  the  libel  com- 
plained of.  The  publication  of  other  copies,  corresponding  to  that  deposited, 
will  be  presumed,  and  from  the  circulation  of  a  paper  it  may  be  inferred,  that 
the  defendant  saw  it ;  as  in  the  case  of  bills  placarded  about  the  streets. — 
[Lord  Denman,  C.  J. — In  Johnson  v.  Hudson{c\  to  which  you  refer,  much 
more  precise  evidence  was  given  to  identify  the  paper  complained  of  with 
that  produced.] — It  is  submitted  that  sufficient  was  given  in  this  case.  As 
to  the  construction  of  s.  1 7,  there  is  nothing  in  the  title,  preamble,  or  context 
of  the  act,  to  confine  its  operation  to  the  cases  of  plaintiffs,  prosecutors,  or 
informants.  It  was  passed  for  the  furtherance  of  justice  generally,  that  evi- 
dence might  not  be  wanting,  whenever  the  proprietorship  of  a  newspaper 
came  in  question.  The  copy  used  was  tendered  under  s.  17^  in  which  is 
nothing  to  limit  the  evidence  in  the  manner  contended.  There  is  nothing  to 
shew  that  ss.  1 1  and  1 7  are  to  be  read  together.  Each  is  perfectly  inde- 
pendent of  the  other,  and  is  alone  competent  distinctly  to  effect  the  object 
for  which  is  was  enacted.  A  duty  is  cast  upon  the  proprietor  to  deposit  one 
exemplar  **  of  the  papers  so  published"  on  the  day  of  publication.  It  will  be 
presumed  that  the  printer  did  his  duty,  and  that  the  copy  deposited  is  a  cor- 
rect copy  of  the  others  which  were  published  on  that  day.  He  who  goes  to 
the  Stamp-office  and  finds  such  a  copy,  has  a  right,  under  s.  17,  to  use  it  as 
a  correct  copy  of  the  papers  of  that  day's  publication.  The  effect  is  just 
the  same  as  if  the  copy  produced  had  been  bought  at  the  shop  of  the  plain- 
tiff*.  All  the  papers  will  be  presumed  to  be  alike.  It  would  be  extremely 
inconvenient  to  consider  the  Stamp-office  copy  as  secondary  evidence  only. 
Were  tliat  so,  in  every  case  of  libel  the  plaintiff*  would  be  obliged  to  prove, 
1st,  that  parties  had  read  the  libel,  then  that  the  particular  copy  read  was 
lost,  then  that  the  copy  produced  corresponded  with  it.  In  Baldwin  v.  £/- 
phinstone  (d),  it  is  laid  down,  that  "  printing  in  a  newspaper  shall  be  intended 
a  publication,  unless  it  be  shewn  that  the  newspaper  so  printed  by  the  de- 
fendant was  suppressed,  and  never  published." — [Patteson,  J. — That  is  alto- 
gether an  extra-judicial  opinion.     A  Court  of  Error  could  have  had  nothing 


(a)  3  B.  &  C.  113. 

(6)  2  Bing.  N.  C.  437 ;  6*.  C.  1  Hodges, 
414. 


(c)  1  Har.  &  Wol.  680. 
\d)  2  W.  Bl.  1037. 
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King't Btnch.    to  do  with  a  (jiiestion  of  evidence, ]^In  Rex  v.  Hart{ii),  the  proJuciion  of 
'*"*'         the  affidavit,  and  a  paper  corresponding,  was  held  to  amount  to  proof  of 
*^         publication.     Here  also  there  was  parol  evidence.     As  to  the  magazine,  the 
Tu*ra<        publication  was  proved  by  the  foreman  of  the  publisher  himself.     This 
aSorded  evidence  to  go  to  the  jury,  thai  the  defendant  had  seen  the  articles 
complained  of.     It  may  be  admitted,  that  such  evidence  would  only  raise  a 
probability  of  that  fact,  but  most  of  the  evidence  received  in  Courts  of  Justice 
does  nothing  more  than  raise  n  probability.     It  is  not  therefore  to  be  with- 
drawn from  llie  jury  ;   it   is  for  them  to  say,  whether  the   probability  Is  suf- 
ficiently Blronj;  to  enable  them  to  pronounce  an' opinion. 

Cur.  adv.  vull. 

Lord  Dehman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  this 
case  s  rule  having  been  obtained  for  a  new  trial,  on  the  ground  of  the  impro- 
per rejection  of  evidence,  it  became  necessary  to  consider  both  the  nature  and 
the  object  of  that  evidence.  The  object  of  it  was  to  shew  that  the  defend- 
ant published  the  libel  complained  of,  in  consequence  of  the  provocation 
given  by  libels  published  by  the  plaintifT.  Now  it  is  of  the  essence  of  socb  evi- 
dence that  it  should  be  proved  that  the  libels  came  to  llie  knowledge  of  the 
party  alleged  to  be  provoked  by  them,  before  he  published  the  libe!  com- 
plained of.  In  the  absence  of  such  proof,  it  is  clear  that  he  cannot  avail 
himself  of  them.  First,  as  to  the  newspapers,  no  other  copies,  save  those 
[leposiied  at  the  Stamp-office,  were  tendered  in  evidence,  and  there  was 
nothing  to  leave  to  llie  jury  from  which  ihey  might  infer  that  the  contents 
came  to  tlie  knowledge  of  the  party.  The  same  observations  will  also  apply 
to  ibe  copy  of  the  magazine  produced,  with  respect  to  which  also  there  was 
no  evidence  that  it  had  been  seen  by  the  defendant,  nor  that  any  other 
copies  were  in  existence.  However,  as  to  the  newspapers,  we  do  not  decide 
upon  that  principle  now.  Before  the  question  arrived  at  that  stage,  another 
objection  was  taken  at  the  trial,  that  there  ivas  no  proof  even  of  the  publi- 
cation. With  respect  to  the  two  first,  I  thought,  and  the  Court  are  of  the 
same  opinion,  that  the  circumstances  of  their  having  been  deposited  at  the 
Stamp-office  afTorded  no  proof  of  such  publication.  As  to  the  other,  it  was 
proved  to  have  been  printed  by  the  plaintiff,  and  it  has  been  argued  that 
from  the  printing  of  one  newspaper,  which  is  a  thing  in  its  nature  of  circu- 
lation, that  the  Court  will  infer  that  others  were  printed,  that  a  circulation 
took  place,  and  therefore  that  there  had  been  a  publication.  But  we  think, 
whatever  the  probabilities  of  the  case  may  be,  that  we  have  no  authority,  ia 
tlie  absence  of  any  proof,  to  draw  such  ati  inference,  nor  to  direct  a  jury  to 
assume  that  duplicates  of  the  newspaper  actually  produced  ever  did  make 
their  appearance.  We  have  beeu  pressed  with  the  authority  of  Baldaia  v. 
Elpliiuslone  (6),  where  the  Court  seem  to  have  thought  that  the  existence  of  a 
printed  copy  of  a  newspaper  is  of  itself  sufficient  proof  of  a  publication. 
But  we  think  that  to  involve  an  inference  which  we  cannot  lawfully  make. 
A  party  producing  a  copy  may  have  printed  it  himself.  That  case  is  there- 
fore an  authority  upon  which  we  cannot  safely  rely,  and  accordingly  this  rule 
must  be  discharged. 

Rule  discharged  (c). 

(a>  10  Essl,  95.  (h)  t  W.  Bla.  1037.        (c)  Set  slat.  6  &  7  IVill.  4,  c.76. 
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King*s  Bench, 

Ex  parte  Pratt.  v^v^ 

May  25th. 

jr  J.  WILLIAMS  moved  for  a  rule  nisi  for  a  mandamus  to  the  justices  of     Mandamus  does 
Berkshire,  commanding  them   to  enter   continuances,  and  rehear  an  °i°n"jo°ehew an 
appeal  brought  by  Prait  against  a  conviction  under  the  late  Game  Act,  (1  &  appeal,  (even 
2  fVill.  4,  c.  32,)  and  tried  at  the  last  April  Quarter  Sessions  for  the  county  ulr!Sh^been 
of  Berks.     The  appellant  had  been  convicted  before  a  magistrate  of  tres-  taken  away,)  on 
passing  in  pursuit  of  game  on  lands  alleged  in  the  conviction  to  be  the  pro-  the/ hate  impro- 
perty  of  St.  John's  College,  Oxford,  and  was  not  allowed  at  the  trial  to  shew  periy  rejected 
by  evidence  that  the  lands  in  question  did  not  belong  to  St.  John's  College,  ^oaid  have  been 
asalleffed.  decuiveofthe 

°  appeal. 

/./.  Williams,  in  support  of  the  application.  The  evidence  was  most 
material,  and  certainly  ought  to  have  been  received  ;  for  the  30th  section  of 
the  act,  which  gives  the  power  of  summary  conviction  in  these  cases,  pro* 
vides  "  that  any  person  charged  with  any  such  trespass,  shall  be  at  liberty  to 
prove,  by  way  of  defence,  any  matter  which  would  have  been  a  defence  to 
an  action  at  law  for  such  trespass."  Unless  this  application  be  granted,  the 
appellants  will  be  without  remedy,  for  section  45  of  the  act  has  taken  away 
the  certiorari.  In  Rex  v.  The  Justices  of  Carnarvon  (a),  Holroyd,  J.  observed, 
*'  If  it  had  appeared  in  this  case  that  the  sessions  had  heard  one  side,  and 
had  altogether  refused  to  hear  the  other,  I  should  have  thought  it  the  same 
as  if  the  case  had  not  been  heard  at  all,  and  I  should  then  have  been  of 
opinion  that  this  mandamus  ought  to  issue."  Here  the  sessions,  by  ex- 
cluding the  evidence,  which  would  have  substantiated  the  appellant's  case, 
have  in  effect  beard  one  side  only. 

Lord  Denman,  C.  J. — There  is  no  ground  for  the  interference  of  this 
Court.  The  case  is  simply,  that  the  sessions  have  committed  an  error  in 
point  of  law,  but  it  cannot  be  said  that  they  have  not  heard  the  appeal,  how- 
ever wrongly  they  may  have  decided  it. 

LiTTLEDALE  and  Patteson,  Js.  concurred. 

Rule  refused. 

(a)  4  B.  &  A.  86. 

Andrew  Bourne  and  two  others  v.  The  King. 

May  27th, 
1?  RROR  on  a  judgment  of  the  Court  of  Quarter  Sessions  for  the  county  of    After  a  court  of 

Monmouth.     The  prisoners  had  been  found  guilty  upon  an  indictment  SiSton^wp^ 
for  burglary,  and  the  judgment  pronounced  upon  them  was,  that  Andrew  nounced  an  erro- 
Bourne  should  be  transported  for  seven  years,  and  the  other  two  for  life.  "J^^^  ^^ru^nw 
The  Attorney  General  had  joined  issue  on  the  assignment  of  error ;  but  he  convicted  of  fe. 
now  admitted  that  the  judgment  was  erroneous,  and  prayed  the  Court  either  xf/g's  Bench'^lui 
to  pass  the  proper  judgment,  or  to  remit  the  record  to  the  sessions,  that  they  ^**[|"^' 

might  do  so.  pronounce  th« 

right  judgment 
T>  »   •  »T«i  1  -L*  i_   •  themselves,  or 

reacock  m  support  of  the  error  assigned.     The  only  course  which  is  open  remit  the  record 
for  the  Court  is  to  order  the  prisoners  to  be  discharged.  me'nVlVbe  pro- 

nouuced  bj  the 
Court  below,  but  will  merely  reverse  the  erroneous  judgment  and  discharge  the  prisoner. 
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i.  Firstly.  Tlie  Court  below  have  no  longer  any  auihority,  their  judginrnt 
lias  betn  already  pronounced.  Ra'  v.  KrnitorlAt/  (a)  is  not  at  variance  with 
ihts  position.  In  that  case  the  ground  upon  ivliich  this  Court  ordered  the 
court  belovr  to  give  judgment  was,  that  no  Judgment  at  all  had  been  pre- 
vionsty  given.  In  Rex  v.  EUis{b),  where  a  judgment  had  been  given,  which 
the  Court  lield  to  be  erroneous,  they  reversed  it,  and  the  party  was  dis- 
charged ;  HO  in  Rex  v.  Lookup  (c). — IPatieaon,  J.  -  Rex  v.  Nkhot  (d)  is  to  the 
same  effect ;  but  there,  as  in  Rri  v.  Lookup,  the  error  waa  in  the  indictment, 
not  in  the  judgment.] — In  Rex  v.  Vappineaa  {c)  it  appears  to  have  been  as- 
aumed  that,  had  the  judgment  been  erroneous,  the  Court  could  have  done 
nothing  more  than  reverse  it. 

Secondly.  This  Court  has  no  authority  to  pass  judgment,  Hex  v.  Daker{/). 
It  is  true  that  in  Rex  v.  KtnaorlAi/  Lord  Teaterdcn  says,  "  That  at  common 
Ian,  where  the  punishment  is  not  discretionary,  the  record  of  an  inferior 
court  may  be  removed  into  this  Court  and  we  may  pronounce  judgment." 
That  wasaraere extra-judicial  dictum,  and  moreover  does  not  apply  to  cases 
where  a  judgment  already  given  has  been  reversed.  And  here  also  the  pu- 
nishment is  discretionary,  because  although  by  7  &  8  Geo.  i,  c.  SO,  the  pu- 
nishment of  burglary  is  death,  yet  4  Ceo.  4,  c,  48,  gives  a  discretionary 
power  to  record  the  sentence  only.  And  that  discretion  is  vested  in  the 
court  before  whom  the  prisoner  ia  actually  tried,  and  must  be  guided  by  cir- 
cumstances to  which  neither  this  Court  nor  a  subsequent  court  of  quarter 
sessions  may  be  privy.  The  proceedings  in  error  in  civil  cases  are  analo- 
gous to  those  in  criminal  cases.  If  error  is  brought  successfully  bi/  the  de- 
/cRiJiiflf  on  a  judgment  for  the  plaintiff  in  a  civil  suit,  the  only  judgment  tbat 
can  be  given  is  quod  judicium  reversetur.  If  by  the  plaintiff,  the  Court  may 
also  give  tlie  proper  judgment.  Parker  v.  Harris  {g),  Daker  v.  Lade  (A),  Bac. 
Abr.  Error.  (M)  2. 

This  judgment  therefore  ought  merely  to  be  reversed.  Suppose  error  to 
be  brought  bv  the  lipir  of  a  convict,  ns  was  done  in  lUx  v.  tValcotti^, 
there  could  be  no  other  judgment.  In  Rex  v.  Hirmselj)  there  was  a 
want  of  joinder  in  error,  and  the  prisoners  were  discharged.  The  prayer 
abo  on  the  part  of  the  attorney  general  is  only  that  the  judgment  may  not  be 
reversed. 

Sir^.  Cantpbrll,  A.  G.  contrd.  In  this  case  there  is  no  error  in  the  indict- 
ment, and  the  judgment  not  being  such  as  the  court  of  quarter  sessions  had 
any  authority  to  pronounce,  is  a  mere  nullity.  This  case  is  even  stronger 
than  the  case  of  Rex  v.  Ellis  (6),  where  the  Court  had  authority  to  transport 
for  a  certain  time.  Here  there  was  no  authority  to  transport  at  all.  The 
punishment  was  not  discretionary.  The  4  Geo.  4,  c.  48,  only  authorizes  the 
recording  of  the  sentence,  instead  of  pronouncing  it.  But  even  if  it  were  dis- 
cretionary, there  is  no  reason  why  the  same  court  should  not  at  a  subsequent 
period  exercise  the  discretion  authorized.  Nothing  is  more  common  than 
to  respite  the  sentence  of  a  prisoner  from  one  assize  to  another.     And  if  that 

(fl)  IB.&  C.71I.  (/)  Canli.6. 

(^)  5  a  i  C  395.  (g)  I  Salk.  262. 

(t)  3  Bur.  1901.  C'lj  tBiHi.  254. 

<d)  1  B.  &  Ad.  -iX.  <J)  4  Mod.  395. 

(t>  I  Sir.  686.  (  ))  3  N.  &  M.  462. 
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may  be  done  by  a  court  of  oyer  and  terminer,  there  is  much  less  objection  to    King*t  Bench, 
a  subsequent  sentence  being  pronounced  by  a  local  court,  the  parties  consti-         v^v^ 
tuting  which  remain  (he  same.     But  in  truth,  the  mitigation  of  the  sentence        Bourns 
is  properly  nothing  more  than  an  exercise  of  the  prerogative  of  the  crown,  and  others 

is  not,  strictly  speaking,  vested  in  the  court  before  which  the  trial  takes  place.  The  Kino. 
The  Court  may  therefore  remit  the  record ;  none  of  the  cases  have  decided 
that  this  cannot  be  done,  because  in  none  of  them  was  the  point  ever  raised  ; 
and  there  is  no  authority  for  saying  that  the  prisoners  may  be  discharged. 
Or,  secondly,  this  Court  may  itself  pronounce  the  proper  judgment.  No 
analogy  exists  between  proceedings  in  civil  and  criminal  suits.  Even  if  there 
did,  the  general  rule  is,  that  the  court,  which  reverses  the  judgment,  should 
pronounce  that  judgment,  which  the  inferior  court  ought  to  have  pronounced : 
Com,  Dig.  tit.  Pleader,  3  (B  20),  And  there  is  no  such  distinction  as  has 
been  contended  for,  either  in  reason  or  authority,  between  error  by  plaintiff 
and  error  by  defendant ;  Le  Brett  v.  Papillon  (a).  It  is  clear  that  judgment  may 
be  passed  upon  a  record  brought  into  this  Court ;  Rex  v.  Jthoe  (Jb),  Execu- 
tion even  may  be  awarded  upon  a  judgment  from  a  court  below ;  Res  v. 
Garside  (c).  As  to  the  objection  founded  upon  the  wording  of  the  prayer 
for  judgment,  if  that  be  improper,  the  Court  will  disregard  it,  and  notwith- 
standing give  the  proper  judgment ;  Street  v.  Hopkinson  (c/). 

Peacock,  in  reply.  Here  the  sessions  have  passed  what  does  amount  to  a 
judgment,  and  if  they  be  called  on  to  pass  another  judgment  there  will  be 
two  records,  which  the  Court  will  not  permit ;  Rex  v.  Wakot  {e).  In  Rex  v. 
Garside (c)  the  Court  merely  awarded  execution  on  a  valid  judgment,  which 
is  a  very  different  case. — [Paiteson^  J. — The  observations  of  Lord  Ellenbo' 
rough  in  Giidart  v.  Gladstone  (f)  seem  to  shake  the  doctrine,  that  a  different 
course  is  to  be  adopted  when  error  is  brought  by  the  defendant  and  when  by 
the  plaintiff.] — There  is  no  case  in  which  on  error  brought  by  the  defend- 
ant, the  Court  has  given,  what  would  have  been  a  right  judgment  in  the 
court  below,  in  favour  of  the  plaintiff. — [Patteson^  J.  referring  to  an  anony- 
mous case  in  Salkeld's  Reports  (g). — When  we  have  the  record  before  us  I 
do  not  see  how  we  can  be  affected  by  the  question  as  to  who  brought  the 
writ  of  error.] — The  Court  is  now  asked,  not  merely  to  confirm  the  judgment, 
but  to  pronounce  one  upon  a  conviction  before  a  court  so  ignorant  of  law  as 
to  give  a  judgment  that  is  erroneous. 

Lord  Denman,  C.  J. — In  this  case  a  writ  of  error  has  been  brought  upon 
a  judgment  pronounced  by  a  court  of  quarter  sessions  upon  persons  con- 
victed of  a  capital  crime,  in  respect  of  which,  therefore,  none  but  a  capital 
judgment  could  be  given.  The  record  has  been  removed,  the  error  pointed 
out  and  admitted,  and  it  is  prayed  that  the  prisoners  may  be  discharged. 
On  the  part  of  the  crown  it  is  contended,  that,  although  the  judgment  is  erro- 
neous, two  courses  are  open  for  this  Court  to  adopt ;  either  to  remit  the 
record,  that  the  sessions  may  pronounce  the  proper  judgment,  or  to  pronounce 
that  judgment  ourselves.     With  regard  to  the  first  course,  it  is  clear  that  we 

(a)  4  East,  502.  345. 

(6)  1  Sir.  553.  («)  4  Mod.  395. 

(c)  2  Ad.  &  E.  266.  (/)  12  East,  668  i  and  sec  nolo  p.  670. 

{d)  2  Stra.  1066.  S.  C.  Cas.  temp.  Hard.  {g)  Vol.  i.p.  401. 
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King'i  Btndi.  have  no  power  to  adopt  it.  I  cannot  say  here  that  no  judgment  has  been  given  j 
"■•■''"*'  a  juilgtnent  certainly  has  been  given.  And  therefore  it  is  not  in  our  power 
"  o  remit  this  record  lo  the  court  of  quarter  sessions,  in  order  that  they  may 

pronounce  another  judgment  inconsistent  with  that  already  given.  With  re- 
The  Kin Q.  gard  to  the  second  course;  here  again  the  same  difficolly  occurs,  that  a 
judgment  has  been  given  ;  otherwise  we  might,  as  in  the  case  of  Rex  v. 
Athoe{a),  have  pronounced  the  proper  one.  As  to  this  course  also.  Rex  v. 
EI(U(J>)  appears  to  me  a  Jeeiaive  authority  that  wc  have  no  power,  where  a 
judgment,  though  erroneous,  has  been  pronounced,  to  pronounce  the  correct 
judgment.  There  is  no  case  which  can  be  cited  to  shew  that  we  have.  That 
case  seems  to  me  very  similar  to  the  present ;  it  was  argued  by  my  brother 
Parke,  and  he  never  contended  that  this  Court  possessed  any  such  power  as 
is  now  attributed  to  it.  The  judgment  of  the  Court  was  delivered  by  Abbott, 
C  J.,  after  time  taken  for  consideration  upon  the  whole  subject.  It  is  true 
that  the  point  was  never  raised  in  argument,  but  it  is  scarcely  possible  to 
suppose  that,  had  such  a  course  been  available,  it  would  have  escaped  the 
attention  of  such  counsel  and  such  a  Court.  I  think  therefore  that  the  judg- 
ment which  has  been  pronounced  is  conclusive,  and  since  that  judgment  ia 
errotieous,  the  prisoners  must  be  discharged. 

LiTTLBDALE,  J. — Since  it  is  admitted  that  this  judgment  is  erroneous,  the 
only  consideration  left  for  us  is,  whether  we  have  power  either  to  remit  the 
record  to  the  court  below,  or  to  pronounce  the  right  judgment  ourselves. 
The  first  course  is  certainly  improper.  It  was  adopted  in  Rex  v.  Kemvorthg, 
but  that  was  because  no  judgment  whatever  had  been  given.  But  here  the 
court  of  quarter  sessions  have  given  judgment,  and  after  having  exercised 
their  authority,  that  authority  is  now  exhausted.  Is  it  then  in  our  power  to 
give  the  right  judgment !  U  is  stated  in  3  Hawk.  P.  C.  c.  50,  s.  10,  that  "  It 
is  said  by  Sir  Edv;ard  Colte  (3  Inst.  2,  10(c),)  that  if  the  judgment  be  erro- 
neous, both  that  and  the  execution  thereupon,  and  all  former  proceedings,  shall 
be'reversed  by  writ  of  error,  but  if  the  execution  be  erroneous,  that  only 
shall  be  reversed."  This  seems  to  imply,  that  our  authority  is  limited  to  a 
simple  reversal  of  the  judgment.  A  distinction  has  been  referred  to  as 
existing  between  the  teases  where  error  is  brought  by  the  plaintiS'and  where 
by  the  defendant.  However,  without  determining  whether  such  distinction 
does  exist  or  not,  respecting  which  the  case  in  Eail,  perhaps,  may  throw 
some  doubt  on  former  decisions,  I  think  that  the  circumstances  of  this  case 
almost  wholly  correspond  with  those  of  Rex  v.  Eliis,  and  that  the  Court  has 
not  any  authority  to  pronounce  a  new  judgment. 

Pattbson,  J.— The  first  question  in  this  case  is,  whether  any  judgment  at 
all  has  been  already  pronounced.  If  not,  then  Rex  v.  Kenvxrihg  is  an  autho- 
rity in  point;  although  it  certainly  seems  strange  that  there  should  have  been 
a  discussion  in  error  where  no  judgment  had  ever  actually  been  given.  In 
effect  however  what  was  there  done  in  sending  back  the  case  to  the  court  of 
quarter  sessions  that  the  right  judgment  might  be  pronounced,  does  amount 
to  a  quashing  of  the  writ  of  error.     And  in  this  case  the  Court  would  follow 

(o>  1  Sir.  653. 

(6)  5  13.  &  C.  395. 

(c)  Thii  refeiGDce  ii  iDcoiicci,  as 
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tlie  same  course  if  they  were  of  opinion  that  the  circumstances  were  the  same. 
But  here  there  is  a  judgment,  and  that  judgment  is  erroneous.  And  we 
cannot  treat  an  erroneous  judgment,  delivered  by  a  court  in  a  matter  over 
which  they  have  jurisdiction,  as  a  mere  nullity.  If  we  had  the  power  to  do 
so  in  the  present  case  no  reason  could  be  shewn  why  we  should  not  exercise 
a  like  power  in  all  conceivable  cases  where  error  is  brought  upon  an  errone- 
ous judgment.  Can  we  then  send  back  the  record  in  order  that  the  right 
judgment  may  be  pronounced  by  the  court  below  ?  No  case  can  be  shewn 
where  such  a  course  has  been  adopted.  It  is  true  that  in  cases  of  error  in 
the  Exchequer  Chamber,  the  record  formerly  was  sent  back  to  the  inferior 
court.  But  that  was  done,  not  that  the  inferior  court  might  give  judgment, 
but  only  that  it  might  enforce  the  judgment  already  given  by  the  Court  of 
Exchequer  Chamber,  which  the  latter  court  was  without  the  means  of  doing 
itself. 

With  respect  to  the  question  whether  this  Court  can  itself  pronounce  the 
proper  judgment,  I  should,  in  the  absence  of  authority,  have  felt  some  doubt. 
It  certainly  is  laid  down  in  Parker  v.  Harris,  that  a  distinction  exists  between 
the  cases  where  error  is  brought  by  the  plaintiff  and  by  the  defendant ; 
though  there  is  an  anonymous  case,  p.  401  of  the  same  reporter,  where  a 
different  rule  appears  to  be  laid  down.  But  it  is  not  there  stated  by  whom 
the  error  is  brought,  and  it  may  have  been  by  the  plaintiff.  The  latter  au- 
thority is  cited,  with  approbation,  by  Bayley,  J.  in  Qildart  v.  Gladstone,  the 
judgment  in  which  case  however  is  not  at  variance  with  Parker  v.  Harris. 
The  only  question  is,  whether  we  can  give  the  same  judgment  that  ought  to 
have  been  given.  The  cases  which  have  been  cited,  in  which  no  judgment 
had  been  given,  are  not  in  point,  and  none  have  been  cited  where,  after  judg- 
ment given  below,  that  judgment  has  been  set  aside  and  another  pronounced 
by  this  Court.  Neither  do  the  cases  in  Burrow  and  Bamewell  &  Adolphus  apply. 
Because  there  error  existed  in  the  indictment  itself;  and  therefore,  at  all  events, 
there  would  be  a  reversal,  because  the  indictment  itself  was  void.  Here  it 
is  the  judgment  alone  which  is  erroneous.  If  the  question  had  been  new 
I  should  have  felt  some  doubt.  We  now  come  however  to  Rex  v.  Ellis.  It 
certainly  was  not  urged  in  that  case  that  this  Court  had  the  power  to  give  the 
right  judgment.  But  considering  who  were  the  parties  that  argued  and  de- 
cided that  case,  I  feel  that  from  the  omission  of  all  reference  to  the  existence 
of  any  such  authority,  a  strong  presumption  arises  that  none  such  does  exist. 
(Sir  J.  Campbell,  A.  G,  submitted  to  the  Court,  that  in  Rex  v.  Ellis  the  pu- 
nishment was  discretionary  with  the  court  before  whom  the  prisoner  was 
tried,  which  might  have  been  felt  as  a  reason  why  this  Court  should  not  give 
judgment ;  whereas  in  this  case,  as  to  the  judgment,  no  discretion  existed.) 
That  certainly  does  create  a  distinction  between  the  cases,  but  it  is  better  to 
proceed  upon  the  broad  ground,  that,  wherever  an  erroneous  judgment  has 
actually  been  given,  this  Court  possesses  no  power  to  set  it  aside  and  give 
the  right  one. 

The  prisoners  were  ordered  to  be  discharged* 
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Doe,  on  the  several  demises  of  Edwards,  Tucker,  Jelly 
and  others,  v.  Gunning  and  others. 

I?JECTMENT.     In  ilie  declaration  the  land  was  only  deseribetl  as  170 
acres  of  land  situate  in  ibe  county  of  Somerset.     At  ihe  trial  berore 

^  BuUand,  B.  at  ilie  Spring  assizes  1 83(5,  for  the  county  of  Somerset,  it  appeared 
that  in  lim,  one  Jahn  Uiggina,  being  then  tenant  for  lifeof  part  of  the  lands, 

,^  remainder  to  his  dangliter  in  tail  &c.,  and  being  himscti'  possessed  in  fee  of 
the  other  part,  created  a  term  of  1000  years  in  the  property,  nhich  terra 
cTentitaily  became  vesied  in  Grace  Green.  In  1 S  M  she  died,  and  her  will  was 
proved  in  the  Ecclesiastical  Court  at  Weils,  by  one  Fadjietd,  her  sole  executor. 
In  1815  a  fine  was  levied  to  bar  the  estate  tail,  and  the  same  year  an  inden- 
ture was  drawn  between  Padjield,  executor  of  Gracr.  Green,  of  the  first  part, 
Higgiiis  of  the  second  part,  his  daughter  and  her  husband  of  the  third  part, 
and  one  Jotia  Tucker  of  the  fourth  part,  purporting  to  be  an  assignment  of 
the  residue  of  the  term  to  Tueker,  but  not  executed  by  Padjield.  In  1816 
Padjidd  died,  and  his  will  was  proved  also  in  the  Court  at  Wells  hy  Edwards. 
his  sole  acting  executor,  one  of  the  lessors  of  ihe  plaintifT.  In  1818  Higgixi 
died.  In  1820  John  Tucier  died,  and  administration,  with  the  nill  annexed, 
was  granted  to  Sarah,  his  widow.  In  ISS5  Edmards,  as  executor  of  Pudfield, 
assigned  the  residue  of  ihe  term  to  her,  and  she  died  in  the  same  year. 
Administration  de  bonis  non  of  Juhn  Tvcker  was  granted  to  Robert  Tucker 
the  second  lessor  of  the  plaintiff,  aaA  Sarah's  will  was  proved  hy  Jclfi/,  the 
third  lessor  of  the  plaintiff. 

To  prove  the  title  of  Edwards,  the  original  wills  of  Grace  Green  and  of 
PadJieH  were  produced  from  the  registry  of  the  Court  at  WelU.  Indorsed 
upon  the  former  will  were  these  words:—"  Proved  on  tlie  1 1  August  1814, 
before  the  worshipful  /.  Turner,  clerk,  M.  A.  Surrogate  &c.  by  the  oath  of 
John  Padjield,  the  sole  executor  within  named  ;  effects  under  2000/.  Sealed." 
A  aitnilar  indorsement  appeared  upon  the  latter  will.  It  was  also  proved 
that  this  indorsement  constituted  the  only  act  done  by  the  Court  in  granting 
the  probate,  and  was  the  only  record  of  it.  For  the  defendants  it  was  ob- 
jected, that  the  probate  itself  ought  to  have  been  produced,  or  evidence  given 


that  ii 


s  losL 


To  prove  the  title  o(  Robert  Tucker,  an  exemplification  of  the  letters  of 
administration  de  bonis  non  of  John  Tucker  was  produced.  It  contained  the 
previous  grant  of  administration  to  Sarah  Tucker,  and  was  stamped  with  one 
stamp  only  of  3/.  It  was  objected,  that  the  exemplification,  which  contained 
the  former  grant  also,  ought  to  have  had  two  stamps.  The  learned  judge 
overruled  both  the  objections,  giving  the  defendant  liberty  to  move  to  enter 
a  nonsuit,  and  the  plaintiff  had  a  verdict  on  all  the  three  demises.  A  rule 
nisi  to  enter  a  nonsuit  and  also  to  arrest  the  judgment,  on  the  ground  that 
the  lands  were  not  sufficiently  described  in  the  declaration,  having  been  ob- 


Erle  and  Fitzherbert  now  shewed  cause. 
o  produce  the  probate  of  the  wills  of  Gra 
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5  not  necessary  in  this  case 
en  and  Padfiild.     The  only 
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object  here  was,  to  shew  that  EdtoardSf  the  lessor,  had  been  recognized  by    King*t  Bench, 
the  ecclesiastical  court  as  the  representative  of  Grace  Green.     The  courts  of        v^v^i' 
common  law  require  proof  of  such  recognition,  because  the  ecclesiastical  * 

courts  have  exclusive  jurisdiction  in  the  matter.     The  question  then  is,  what       Gunniko 
is  the  proper  proof.     Now  no  proof  can  be  more  complete   than    an  au-      ^^  othew, 
thentic  act  of  the  ecclesiastical  court,  whereby  the  party  is  so  recognized. 
There  is  also  a  direct  authority  in   point.  Cox  v.  AUingham  (a).     There  the 
Master  of  the  Rolls  admitted  the  probate  act  book  of  the  court  as  evidence 
that  certain  parties  were  executors,  although,  just  as  in  this  case,  the  absence 
of  the  probate  itself  was  not  explained,  so  as  to  let  in  secondary  evidence  of 
it.     Allowing  for  the  necessary  difference  of  circumstances,  that  case  pre- 
cisely corresponds  with  the  present.     In  the  diocese  of  Bath  and  Wells  no 
probate  act  book  is  kept ;  but  the  only  record  of  the  granting  probate,  which 
it  is  the  usage  of  this  diocese  to  keep,  was  produced.     The  authority  is 
therefore  conclusive,  because  the  manner  in  which  the  acts  of  the  ecclesiasti- 
cal courts  are  to  be  recorded  rests  wholly  with  them.     Gorton  v.  Dyson  (6) 
is  to  the  same  effect.     {^Littledale,  J.  That  case  is  not  quite  the  same,  there 
the  document  was  only  received  as  secondary  evidence.]     With  regard  to 
the  second  point,  there  is  a  fallacy  in  the  mode  of  stating  the  objection.     The 
object  of  the  evidence  was  to  shew  that  the  lessor,  Robert  Tucker,  was  the 
representative  of  John  Tucker,     It  was  not  for  this  purpose  necessary,  as  is 
suggested,  to  derive  any  title  through  Sarah.     The  grant  of  the  administra- 
tion to  Robert  de  bonis  non  ofJohn,  was  an  entirely  new  transaction,  wholly 
independent  of  the  previous  grant,  with  the  will  annexed^  to  Sarah,     It  is 
true,  that  tlie  fact  of  such  administration  to  Sarah  appears  in  the  exemplifi- 
cation, but  that  is  mere  recital.     The  exemplification  does  not  of  itself  con- 
stitute any  grant  to  Sarah.     No  stamp  can  be  necessary  therefore  on  that 
ground.     A  stamp  is  not  necessary  simply  because  a  fact  is  recited.     This  is 
an  exemplification  of  only  one  record,  or  proceeding,  the  grant  to  Robert  de 
bonis  non,  and  therefore  only  required  one  stamp  of  3/.  55  Geo.  3,  c.  184, 
sch.  part  2, 

3.  As  to  the  motion  in  arrest  of  judgment,  the  description  of  the  land  is 
sufficient.  When  this  rule  was  obtained  Doe  d.  Rogers  v.  Bath  (c)  was  men- 
tioned, but  it  is  not  in  point.  There,  no  county  at  all  was  mentioned  except 
in  the  margin.  The  lands  were  not  laid  in  the  declaration  as  being  any 
where.  It  will  be  urged  that  the  sheriff  in  this  case  will  not  know  how  to 
deliver  possession.  But  up  to  the  time  of  Hen.  8,  no  writ  of  possession  was 
in  existence.  The  degree  of  accuracy  therefore  in  a  writ  of  possession  is  no 
measure  of  what  is  required  in  a  declaration  of  ejectment.  Besides,  the 
same  objection  might  be  applied  to  a  declaration  setting  out  ten  acres  being 
in  a  particular  parish,  the  sheriff  would  still  have  no  clue  as  to  which  ten 
acres  were  meant.  The  sheriff  here  is  informed  that  the  lands  lie  in  his 
county,  and  that  is  sufficient,  Cottingham  v.  Kingid)^  where  earlier  authori- 
ties the  other  way  are  cited  and  overruled.  Goodtitle  v.  Walters  (e)  is  to 
the  same  effect.  The  lands  are  pointed  out  to  the  sheriff  by  the  lessor  of  the 
plaintiff  at  his  own  peril.  There  might  formerly  have  been  a  reason  for  de- 
ciding the  other  way,  when  the  jury  were  summoned  de  viceneto,  but  that  is 

(a)  I  Jacob,  514.  (d)  1  Burr.  623. 

(6)  1  B.&  B.219.  (0  4  Taunt.  67 1, 

(r)  3  N.  Ac  M.  440. 
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not  applicable  now,  ns  is  observed  by  Lord  FAUnbormgh  in  fyart  v.  lioi/drH{a). 
[LitlUdale,  J.  In  tines  and  recoveries  suili  a  description  would  not  be  held 
sufficicm.]  In  personal  actions  tlic  same  strielnesB  is  not  required.  At  all 
n  is  cured  after  verdict.  Coltingham  v.  Xing. 


Bantow,  contra.  The  ease  of  Cux  v.  Allingham,  which  is  the  only  case  io 
favour  of  the  position  contended  for,  cannot  be  supported.  Not  even  a  dic- 
tum to  tlte  same  eflect  exists,  and  tlint  case  proceeded  wholly  upon  a  con- 
fusion by  the  Master  of  the  Rolls  between  the  two  characters  of  administra- 
tor and  executor.  The  difference  between  them  consists  in  this,  that  the 
clmracter  of  administrator  is  wholly  created  by  the  ordinary,  he  confers  it 
upon  whom  he  pleases.  The  act  of  the  ecclesiastical  court  therefore  consti- 
tutes the  sole  title  of  the  administrator,  and  the  proof  of  that  act  is  sufficient 
to  establish  it.  The  executor,  on  the  contrary,  derives  his  title  under  the 
will,  and  the  courts  of  common  law  will  not  recognise  it  unless  tbe  probate  is 
either  produced  or  its  absence  accounted  for ;  Nucl  v.  WrlU  (6),  Allta  v. 
Dundas(c),  Rexv,  Barnes (d).  Tliis  was  not  done  here.  From  reference  to 
tlie  report  ot  Cox  v.  Atlingkam,  it  is  clear  that  the  .Master  of  the  Rolls  relied 
on  the  cases  cited  in  PhiUip,  on  Evidence,  Elden  v.  ReddcU{e),  DaxU  v.  Jl'i/- 
Uam»{f),  and  was  not  aware  that  those  cases  relate  only  to  administrators. 
In  Toller  on  Executors  (g)  the  mode  in  which  a  proliate  is  to  be  obtained  h 
described,  and  how  afterwards  it  is  tn  become  evidence.  The  proposition 
resulting  from  what  is  there  laid  down  is,  that  in  all  cases  where  a  party 
claims  by  or  through  an  executor,  the  probate  is  primary  evidence;  and 
therefore  no  secondary  evidence  can  be  adduced  until  all  the  primary  evi- 
dence is  exhausted.  In  the  same  work  (4)  the  difference  in  the  case  of  ad- 
ministrators is  pointed  out,  and  in  accordance  with  that  distinction  tbe  two 
cases  in  East  have  been  decided.  Hoe  v.  Neltiorpe(i)  and  Rex  v.  Haines  (J) 
only  shew  that  an  examined  copy  of  the  probate  is  secondary  evidence. 
Shepherd  v.  Shorthose  {k)  is  to  the  same  effect.  Suppose  the  case  to  arise  on 
a  plea  of  ne  unques  executor  pleaded  and  oyer  demanded.  It  is  clear  there 
that  rtothing  but  the  production  of  the  probate  would  be  sufficient. 

Secondly.  The  exemplification  was  not  sufficiently  stamped.  The  words 
of  the  act  require  a  distinct  stamp  for  each  record  or  proceeding.  Here 
there  were  essentially  two  proceedings,  and  the  provisions  of  the  statute  can- 
not be  evaded  by  putting  both  on  the  same  parchment. 

Lastly.  The  Judgment  in  this  case  must  be  arrested  on  account  of  the 
insufficient  description  of  the  premises.  It  is  not  necessary  to  inquire  what 
degree  of  certainty  was  required  before  the  existence  of  the  writ  of  posses- 
sion. The  writ  exists  now,  and  the  declaration  must  be  sufficiently  certain  to 
enable  the  sheriff  to  act.  The  argument  on  the  other  side  is  clearly  inappli- 
cable to  the  present  state  of  things.  No  instances  from  the  earliest  times 
can  be  cited  where  a  declaration  totally  without  local  description  was  held 
good.  \nDoe\.  BathiJ),  although  there  was  a  county  specitied  in  the  margin 
of  the  declaration,  still  it  was  thought  necessary  to  amend  ;  and  it  seems  to 

(o)  3  M.  U  S.  348.  (f)  pp.  34—50. 

W    "" 


Cc)  3T.R.  125. 

Id)  1  Si»rl[.  N.  P.  C.  243. 

<«)eE»l,  187. 

U)  13  Es»l,  332. 


3  Salk.  154. 
(j>  Skin.  583. 
(k)  IStT.  412. 
(1)  3  N.  &  M.  140. 
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have  been  there  conceded,  that  some  more  particular  description  was  neces-   Xing't  Bench, 
sary  than  is  afforded  by  mention  of  the  county  only.    Goodtitle  v.  Lammi' 
man  (a),  Doe  v.  Edwards  (6),  all  shew  that  the  parish  is  a  material  part  of 
the  description.  Gunning 

Cur.  adv.  vuU  (c).  ^^^  o^®"- 

(o)  2  Camp.  274.  (c)  See  the  following  case. 

(6)  6  C.  &  P.  208. 

Doe  d.  Bassett  and  another  v.  ME\v(rf). 

JJJECTMENT,  tried  before  Littledale,  J.  at  the  Spring  assizes  1836,  for 
Hampshire.  It  being  necessary  to  prove  that  one  of  the  lessors  of  the 
plaintiff  was  the  executor  of  one  Rayner,  whose  will  had  been  proved  in  the 
Ecclesiastical  Court  at  Wells,  the  original  will  produced  from  the  registry 
was  tendered  as  the  sole  evidence  for  that  purpose,  no  account  being  given  of 
the  absence  of  the  probate.  Upon  the  will  appeared  the  following  words : — 
"  19th  day  of  September  1823.  Maria  Rayner,  IViUiam  Wood  and  F. 
fTbod.  The  above-named  executors  were  duly  sworn  well  and  faithfully  to 
administer  the  goods,  chattels,  and  credits  of  the  above-named  William  Ray* 
ner,  the  testator,  deceased.  They  further  made  oath,  that  all  the  goods, 
chattels,  and  credits  of  the  said  testator,  at  the  time  of  his  death,  did  not 
amount  in  value  to  1000/.  And  they  lastly  made  oath,  that  the  contents  of 
the  paper  writing  hereunto  annexed,  and  to  which  they  have  severally  sub- 
scribed their  names,  are  true.     Before  J.  Richards,  surrogate. 

23d  September  1823.  Probate  passed  the  seal,  W.  Serle. — C.  W." 
C.  W.  are  the  initials  of  the  deputy  registrar,  and  the  last  line  was  written 
by  him.  Serle  was  a  proctor.  Similar  evidence  was  given  to  that  in  the 
last  case  as  to  the  practice  of  the  Ecclesiastical  Court  at  Wells.  The  evi- 
dence was  here  also  objected  to,  but  was  received  by  the  learned  judge^  who 
gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Butl  having  obtained  a  rule  accordingly, 

Erie  shewed  cause. 

Butt  contra. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court  in  both 
cases. 

In  these  cases  the  same  point  arose  which  had  been  decided  in  the  case  of 
Cox  V.  Allingham  (e)  in  Chancery,  which  was  cited  in  the  argument,  and 
which  was  founded  upon  several  earlier  authorities  in  this  Court.  We  think 
that  this  authority  ought  not  to  be  disturbed,  and  therefore  this  rule  must  be 
discharged.  In  Doe  d.  Edwards  v.  Gunning  there  was  another  point,  namely, 
that  the  exemplification  was  not  properly  stamped.  It  was  stamped  with  a 
3/.  stamp  only,  which  it  was  contended  was  insufficient,  because  the  exem- 
plification set  forth  the  titles  of  two  persons  as  administrators.  That  circum- 
stance however  was  purely  accidental.     It  was  only  matter  of  recital^  and 

(d)  See  the  preceding  caie.  (<)  1  Jacob,  614 
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therefore  we  do  not  tbink  that  the  abjection  can  prevail.  There  was  anotlier 
point  also  taken  in  arrest  of  judgment ;  wbich  was,  the  omission  of  the  want 
of  either  parish  or  vill  in  the  declaration.  We  are  of  opii  ion,  however, 
that  this  is  immaterial :  accordingly  the  rule  will  be  discharged. 

LtTTLEDALG,  J. — I  confesfl  that  I  have  had  doubta  as  to  tbe  Inst  point,  be- 
eanm  the  defendant  has  no  opportuniiy  of  deiniirritig  to  the  declaration. 

Utile  ill  botli  t-.ises  (liscli.trgcd- 


npniswjisa  tjiiow 

aUemmorNoi 
in  similar  informatic 


Rex  u.  Cozens. 

ranto  iiiformation  against  tbe  defendant  fur  acting  as  an 
'ich.  The  prosecutor  in  thia  cane  was  also  prosecutor 
i  against  one  BnghttneU,  and  against  other  persons,  on 


Couit  Uu  iw  >a- 


Sir  J.  Campbell,  A.  G.,  obtained  a  rule  for  a  stay  of  proceedings   in  this 
ase  until  after  the  trial  oi  Rex  v.  IlrighlwcU. 

"  Sir  If.  Jf.  Fallelt  and  Kelly  for  the  prosecutor  offered  to  consent  to  tlie 
'  rule  being  made  absolute,  provided  the  defendant  would  undertake  to  be 

bound  by  the  verdict  in  Kex  v,  Brig&twdl,  but  tbey  refused  to  enter  into  a 
F  like  undertaking  on  the  part  of  the  prosecutor,  and  cited  Doi/le  v.  Anderton^n) 
''  Bs  shewing  that  the  Court  had  no  authority  to  compel  the  prosecutor  to  enter 

into  such  arrangement. 


The  CoiiBT(t)  being  of  that  opinion  tbe  rule 


(ii)  I  Ad.  Sl  E.  635. 


is  disclmrgcd. 

Ride  discbai^cd. 


Head  v.  Baldrey  (a). 

■n..  d«i...iion    A  SSUMPSIT.     The  declaration  staled  that  defendant  was  indebted  to  tbe 
l^STtd*.  plaintiff  in  703/.  4s.  6rf.  for  goods  sold  and  delivered,  and  which  sum 
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was  then  due  and  payable ;  and  that  in  consideration  that  the  plaintiff  would    King*$  Bench. 
sell  and  deliver  to  the  defendant  ten  sheets  of  wool  for  534/.  7s,  lid.,  and        v^^/^ 
would  give  time  to  the  defendant  for  the  payment  of  the  said  sum  of  money         Hbad 
so  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  as  herein-      Baldret. 
before  mentioned,  until  and  upon  the  25th  day  of  October,  1834,  he  the 
defendant  promised  the  plaintiff  to  pay  him  for  the  said  goods,  and  the  said 
sum  of  money  so  due  and  owing  from  the  defendant  to  the  plaintiff,  as  afore- 
said, by  accepting  a  bill  of  exchange,  to  be  drawn  by  the  plaintiff  upon  the 
defendant,  and  payable  in  three  months,  from  the  22d  July  in  the  year  afore- 
said, to  the  order  of  the  plaintiff,  whenever  he  the  defendant  should  be  there- 
unto afterwards  requested.     Averments  of  delivery  of  wool,  giving  time,  and 
drawing  bill  at  three  months  for  the  sum  of  1237/.  I2s.  5d,,  being  the  aggre- 
gate amount  of  the  said  sum  of  money  so  due  and  owing  from  the  defendant 
to  the  plaintiff  as  aforesaid,  and  of  the  value  of  the  wool  so  sold  and  deli- 
vered by  the  plaintiff  to  the  defendant^  as  before  mentioned ;  and  of  a  request 
to  pay  the  said  sum  of  1237/.  \2s,  5d.f  by  accepting  the  said  bill  of  exchange 
so  drawn  as  aforesaid.     Breach,  that  defendant  would  not  pay  the  said  sum 
of  1237/.  12s.  5d.  by  accepting  the  said  bill  as  aforesaid,  or  otherwise. 

Pleas :  first,  that  the  contract  for  the  sale  and  delivery  of  the  said  sheets 
of  wool  therein  mentioned,  was  a  contract  for  the  sale  of  goods  for  a  price 
far  exceeding  the  sum  of  10/.,  and  that  the  defendant  did  not  accept  any 
part  of  the  last-mentioned  goods  so  sold,  and  actually  receive  the  same,  nor 
did  he  give  any  thing  in  earnest  to  bind  the  bargain,  or  in  part-payment,  nor 
was  nor  is  there  any  note  or  memorandum  in  writing  of  the  said  bargain, 
made  and  signed  by  the  defendant,  or  by  his  agent  thereunto  by  him  law- 
fully authorised. 

Secondly,  that  at  the  time  of  making  the  agreement  in  the  first  count  men- 
tioned, in  consideration  that  the  defendant,  at  the  request  of  the  plaintiff, 
had  promised  the  plaintiff  to  buy  of  him  the  said  ten  sheets  of  wool  in  the 
said  first  count  mentioned,  at  and  for  the  price  therein  also  mentioned,  he 
the  plaintiff  promised  the  defendant  that  the  said  ten  sheets  of  wool  in  the 
first  count  mentioned  were  of  the  best  Suffolk  growth  and  park-fed ;  and 
thereupon  the  defendant,  confiding  in  the  said  promise  of  the  plaintiff,  did 
afterwards  buy  of  the  plaintiff  the  said  ten  sheets  of  wool,  as  and  for  such 
wool  as  aforesaid ;  nevertheless,  though  the  plaintiff  afterwards  delivered  the 
said  ten  sheets  of  wool  to  the  defendant,  yet  the  plaintiff  did  not  perform  or 
regard  his  said  promise  so  by  him  made  as  aforesaid,  but  deceived  and  de- 
frauded the  defendant  in  this,  to  wit,  that  the  said  ten  sheets  of  wool  were 
not  of  the  best  Suffolk  growth  and  park-fed,  whereby  the  said  ten  sheets  of 
wool  became  and  were  of  no  use  or  value  to  the  defendant.  Averment,  that 
afterwards,  and  within  a  reasonable  time,  to  wit,  two  days  next  after  the 
delivery  of  the  said  wool,  as  in  the  said  first  count  mentioned,  and  as  soon 
as  he  the  defendant  discovered  the  same  was  not  of  the  best  Suffolk  growth 
and  park-fed,  he  the  defendant  returned  the  said  ten  sheets  of  wool  to  the 
plaintiff,  for  the  cause  aforesaid. 

To  the  above  pleas  the  plaintiff  demurred  generally,  and  stated  the  fol- 
lowing matter  of  law  to  be  argued.  That  although  the  defendant  in  his  said 
pleas  professed  to  answer  the  whole  cause  of  action  in  the  first  count  men- 
tioned, yet  the  defendant  answers  a  part  only  of  the  said  cause  of  action  in 
that  count  mentioned.     Joinder  in  demurrer. 

VOL.  III.  H  II 
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KcUi/,  in  support  of  the  demurrer  (a). — The  first  plea  ia,  that  the  contracli 
which  relates  lo  the  sale  of  goods  above  llio  value  of  10/.,  is  not  in  writing. 
and  that  it  is  coiisequetuly  within  the  Iilli  section  of  the  Statute  of  Fr«ttdi. 
Btit  there  ia  no  authority  for  saying,  that,  where  a  contract  is  not  a  mete 
coniraci  for  the  sale  of  goods,  but  embodies  other  provisions  as  part  of  the 
contract,  it  is  within  the  statute,  tlere  it  is  admitted  that  defendant  was 
previously  indebted  to  plaintilF  in  more  than  700/.,  which  sunt  was  then 
payable.  The  consideration  for  the  promise  was  twofold ;  namely,  the  sale 
of  mure  wool,  and  the  giving  time  to  the  defendant  to  make  the  aggregate 
payment  by  a  bill  of  exchange.  The  object  of  the  Statute  of  Frauds,  which 
was  to  protect  persons  from  being  made  liable  on  mere  words,  does  not 
apply  to  the  present  case ;  but,  supposing  the  contract  for  tlie  wool  is  void 
by  the  statute,  enough  remains  to  maintain  an  action  for  the  7031.  At.  f.d. 
The  plea  merely  says  the  contract  for  the  wool  was  not  in  writing,  and 
leaves,  as  it  stood  before,  the  liability  to  pay  the  prior  debt ;  for  althoiiglt 
there  has  been  an  agreement  to  give  a  bill  of  exchange,  still,  as  that  bill  has 
not  been  given,  an  action  now  lies  on  the  original  consideration.  The  Court 
will  look  to  the  whole  record  and  io  justice  on  it.  In  Le  Bret  v.  Papilion  (4), 
Lord  EUtnborough  says,  the  Court  may  and  ought,  es  officio,  to  give  such 
judgment  on  the  whole  record  as  ought  to  be  given,  without  regard  to  the 
issues,  or  lo  any  imperfection  in  the  prayer  ofjudgment  made  on  either  side ; 
and  Chumley  v.  iVinstanlei/  (c)  is  a  conSrmaiion  of  this  doctrine. 

Both  the  pleas  are  bad.  The  second  plea  refers  only  to  the  wool ;  it  doe: 
not  deny  the  prior  contract,  and  clearly  cannot  be  maintained.  A  contract 
existed  for  payment  of  money  already  due,  and  then  the  plaintilT  enters  into 
a  warranty  to  deliver  wool  of  a  certain  quality.  The  alleged  breach  of 
warranty  must  be  the  subject  of  a  cross-action,  and  affords  no  answer  lo  this 
action.  A  breach  of  warranty  can  only  be  set  up  where  performance  of  the 
warranty  by  the  plaintiff  is  a  condition  precedent  to  the  perforniaoce  of  the 
contract  by  the  defendanl  ;  aiid,  in  order  lo  constiiule  a  good  defence,  the 
breach  must  go  in  defeasance  of  the  whole  demand.  Suppose  a  man  to  sell 
two  horses,  and  to  warrant  them  both,  and  that  the  warrants  fail  as  to  one, 
can  he  not  maintain  an  action  for  the  price  of  the  other  ?  So  here  there  are 
two  distinct  contracts,  and  it  cannot  be  contended,  because  there  ia  an  infir- 
mity in  one  of  tbem,  that  therefore  an  action  cannot  be  maintained  upon  the 
other. 


W.  H.  Watton,  contrtt. — The  promise  cont^ned  in  the  first  count  of  the 
declaration  is  to  pay  for  the  wool  and  the  debt  therein  mentioned,  by  ac- 
cepting a  bill  of  exchange.  This  promise  is  indivisible.  Part  of  the  promise 
is  void  by  the  Statute  of  Frauds,  and  the  whole  therefore  necessarily  falb  to 
the  ground.  The  promise  being  entire,  and  part  of  it  being  void,  the  whole 
is  defective ;  so  that  the  plaintiff  cannot  recover  on  that  portion  of  it  which 
need  not  be  in  writing;  Lord  Lexington  v.  Clarke{d),  CAaler  v.  Btckcll(c). 
In  Thomat  v,  WtUiamt  (/),  Lord  Tenterden  says,  "  the  two  cases  of  Lexiaglo» 
V.  Clarke,  and  C&alcr  v.  Beckett,  are  authorities  in  point  directly  a 


(a)  On  the  2*lh  of  January,  in  Hilary  (c)  5  East,  266. 

taira  lut,  befote  Lord  Dmnun.C.  J.,  LiiiJc-  {d)  2  Venir.  323. 

daU,  aad  Wiltiami,  Jg.  (.)  T  '■'.  K.  201. 

(.b)  4  £8«t,&03.  (J)  10  D.  S.^  C.  664, 
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plaintiff.  In  each  of  them  the  promise  was  as  to  a  part  held  not  to  be  within 
the  statute,  and  as  to  a  part  to  be  within  the  statute.  But  it  was  held  that 
the  promises  were  entire,  and  that  being  in  their  commencement  void  in  part, 
they  were  void  altogether.*'  In  Wood  v.  Benson  (a),  which  was  an  action  on 
a  guarantie,  part  of  which  was  void  for  want  of  consideration,  Bayley^  B. 
says,  that  the  same  objection  (as  in  Thomas  v.  Williams)  would  have  applied 
to  the  first  count  of  the  declaration,  and  would  have  been  fatal,  if  there  had 
not  been  a  good  count  on  which  the  subsequent  supply  could  have  been  re- 
covered. Ckamley  v.  Winstanley  arose  afVer  verdict.  The  second  plea  is, 
as  to  the  quality  of  the  wool,  and  that  such  warranty  was  part  of  the  con- 
sideration for  the  promise ;  the  whole  consideration  must  always  be  stated. 
Again,  the  plea  here  sets  out  the  warranty  and  the  breach  of  it,  and  then 
states,  that  within  a  reasonable  time  the  defendant  returned  the  wool.  Tlie 
rule  is,  that  where  a  commodity  in  bulk  is  warranted,  and  the  commodity 
does  not  answer  to  the  warranty,  the  contract  is  annulled  if  the  commodity 
is  returned ;  Street  v.  Blay  (6). 

KeUy,  in  reply. — The  breach  of  the  alleged  warranty  is  no  answer  to  the 
claim,  for  the  warranty  related  to  a  specific  chattel  in  esse  at  the  time  of  the 
contract.  With  regard  to  the  first  plea,  it  is  not  supported  by  any  of  the 
cases  cited,  because  in  this  case,  at  the  time  when  the  contract  was  entered 
into  which  is  said  to  be  void^  there  was  a  prior  demand  subsisting  on  the 
part  of  the  plaintiff,  which  is  set  out  in  the  declaration,  and  discloses  in  itself 
an  unexceptionable  cause  of  action.  The  Court  has  never  hesitated,  where  a 
promise  is  good  as  to  part,  and  bad  as  to  the  other  part^  to  sever  the  promise, 
whenever,  as  in  this  instance,  it  is  capable  of  severance. 

Cur»  ado.  xmli. 


467 

King*$  Bench, 


HlAD 
V. 
BaLDR£Y. 


Lord  Denman,  C.  J.,  in  Hilary  term,  delivered  the  judgment  of  the 
Court.  His  lordship  stated  the  pleadings,  and  then  proceeded  as  follows : — 
The  point  stated  and  argued  was,  that  the  special  pleas  afforded  no  answer 
to  the  whole  declaration,  but  only  to  that  part  which  proceeded  on  the  second 
sale.  We  are  clearly  of  opinion  that  each  plea  is  in  itself  good,  and  affords 
a  complete  answer  to  the  plaintiff's  cause  of  action,  by  shewing  the  failure  of 
a  part  of  the  consideration  for  the  promise  laid ;  Chater  v.  Beckett  (c),  Thonuu 
V.  Williams  (d). 

The  demurrer  is  founded  on  the  principle^  that  however  irregular  the 
mode  of  pleading  may  be,  the  Court  will  look  to  the  whole  record,  and  give 
judgment  according  to  the  truth  there  disclosed:  Le  Bret  v.  Papillon{e)f 
Ckamley  v.  Winstcadey  {f)  \  and  applying  that  principle  to  this  case,  the 
plaintiff  contends  that  a  good  cause  of  action  is  sufficiently  stated  in  his  decla- 
ration, and  not  affected  by  the  plea.  For  though  the  promise  to  pay  by 
accepting  a  bill  cannot  be  enforced,  because  the  consideration  for  it  is  par- 
tially bad  in  law ;  a  good  consideration  and  a  good  cause  of  action,  to  the 
amount  of  703/.,  the  price  of  the  wool  previously  sold,  clearly  existed  when 
the  promise  was  made,  the  declaration  shewing  that  the  old  debt  still  re- 


(a)  2  C.  &  J.  94. 
(6)  2  B.  &  Ad.  456. 
\e)  7T.  R.201. 


{d)  10B.&C.  664. 
(<)  4  East,  502. 
(/)  5  East,  266. 
H  H  2 
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mained  unpaid,  for  the  defendant  would  not  ncccpt  the  bill  for  tlie  entire 
sum,  nor  pay  for  ihe  same,  or  any  part  of  it. 

But  in  lliis  aciion  of  assumpsit  we  apprehend  that  the  defendant  can  only 
be  made  chargeable  for  a  breach  of  the  promise  laid ;  and  that  protnise  is, 
not  to  pay  for  these  or  any  other  goods  sold,  but  to  fulfil  a  specific  arrange- 
ment between  the  parties ;  that  is,  to  pay  by  acceptiTig  a  bill  in  respect  of 
this  liability,  and  a  new  one  then  in  contemplation.  On  this  point  we  are  of 
opinion,  that  the  two  cases  last  mentioned  cannot  assist  the  plaintiff,  aa  they 
go  CO  farther  than  to  call  upon  the  Court  to  give  such  judgment  as  the  law 
requires  upon  the  whole  record,  with  respect  to  the  cause  of  acti<tn  there 
staled.  The  Court  cannot  pick  out  of  various  parts  of  the  record  a  diSereot 
cause  of  action  from  that  for  which  the  plaintiff  proceeds ;  and  indeed,  if  it 
could,  the  present  record  would  he  imperfect,  being  in  assumpsit,  but  con- 
taining no  promise  to  pay  for  the  goods  which  are  stated  to  have  been  deli- 
vered, and  to  be  still  unpaid  for.  No  decision  has  hitherto  approached  such 
a  conclusion ;  nor  can  we  permit  a  plaiuiifl'  to  recover  in  a  form  nf  action, 
the  very  foundation  of  which  is  wanting.  Judgment  must  therefore  be  for 
the  defendant  on  this  demurrer. 

Judgment  for  the  defendant. 


Mechelen  V.  Wallace. 


^11  26ih. 


ASSUMPSIT.     The  declaration  staled,  that  at  the  time  of  making  the 
uKfl,  iQ  cDuii  promise  uf  [he  defendant  hercinaf\er  mentioned,  the  defendant  was  poa- 

jf^niisiou'id  aessed  of  a  certain  house  and  premises  in  part  furnished,  and  was  destrotu 
jikc  powuiDD  ot  that  the  plaintiff  should  take  and  hire  at  a  certain  rent,  to  wit  &c.,  the  same 
at  Is  the  difai-  housc  and  premises,  with  the  said  furniture,  and  all  other  furniture  necesury 
lai,  P«ni  J  fur-  for  ihe  completely  furnishing  the  same;  and  thereupon,  to  wit,  on  the  Itth 
o'lJIinuitriTulJ  day  of  May,  1835,  in  consideration  that  the  plaintiff",  at  the  request  of  ihe 
ibhrf  h* th*  d"^  defendant,  would  take  possession  of  the  same  house  and  premises  so  partly 
'cDdut,  bonwa  famished,  and  would,  if  the  furniture  necessary  for  the  completely  fumisb- 
i^'ii  i^Mitii"  '"S  *^^  ^"'^  house  and  premises  should  be  sent  into  the  said  house  and  pre- 
nt.  ihu  dtteui-  mises  by  the  defendant  within  a  reasonable  time,  become  the  tenant  to  the  de- 
■pniurihrhoirie  fodanl  of  the  house  and  premiaea,  with  all  the  furniture  aforesaid,  at  the  rent 
TjmpirttJiF :  JL  aforesaid,  and  pay  the  said  rent  quarterly  &c,,  defendant  promised  plaintiff' 
iWnuahird ukrp  th"^  *''^>  defendant,  would,  within  a  reasonable  time  af\er  the  plaintifT ahould 
•oaetion,  and  bave  SO  taken  possession  of  the  same  house  and  premises,  send  into  ttid 
want  tenant.  house  and  premises  all  the  furniture  necessary  for  the  completing  of  the  fur- 
ivi  that  deitod  nishing  of  tlie  said  house  with  furniture  of  good  quality,  to  wit  &c. ;  and 
uniiib  u  afoT*.  thereupon  plaintiff,  relying  on  the  said  promise  of  the  defendant,  did,  to  wit, 
ihl'tii*  '''*'  "^  ^^  ^^y  ""^  ^^^^  '"^'  aforesaid,  at  the  request  of  the  defendant,  take  po»- 
lact  wu  an  tDiin  session  of  said  house  and  premises,  so  partly  furnished  as  aforesaid,  and  re- 
ag^auTMuT'  "lained  in  possession  of  said  house  and  preiuiaes  until  the  expiration  of  sudi 
•ndi.aoduiBi  reasonable  time  as  aforesaid,  to  wit  &c. ;  and  although  the  plaintiff  would 
.nVio  wrmiiB,""  l"*^^  become  tenant  as  aforesaid,  and  paid  rent  aa  aforesaid,  if  defendant 
rai  held  good  60  would  havc  scnt  in  such  furniture  as  aforesaid  within  such  reasonable  time  u 
aforesaid ;  and  although  such  reasonable  time  elapsed  long  before  the  com- 
mencement of  this  suit,  and  although  plaintiff  during  such  reasonable  time, 
to  wit,  on  Sic.,  requested  defendant  to  send  in  such  furniture  as  aforesaid ;  and 
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V. 

Wallacb. 


although  defendant  did  during  such  reasonable  time,  to  wit,  on  &c.,  send    King's  Bench, 

into  said  house    and  premises  divers  articles  of  furniture,  yet  defendant        v^/^^ 

has  disregarded  her  promise  in  this,  that  the  articles  so  sent  in  were  not  fur-      Mechelen 

niture  of  good  quality  &c. ;  but,  on  the  contrary  thereof,  were  furniture  of 

very  bad  quality,  worn  out  and  unfit  &c.     And  said  defendant  has  further 

disregarded  her  said  promise  in  this,  to  wit,  that  she  did  not  nor  would,  within 

such  reasonable  time  as  aforesaid,  send  into  the  said  house  and  premises  all 

the  furniture  necessary  for  the  completing  of  the  furnishing  of  the  said  house 

and  premises  as  aforesaid  ;  but  on  the  contrary  thereof  wholly  neglected  and 

refused  so  to  do,  and  a  great  part,  to  wit,  three-fourths  of  the  furniture  ne* 

cessary  for  the  completing  the  furnishing  of  the  said  house  and  premises  as 

aforesaid  never  was  sent  into  the  said  house  and  premises ;  by  means  whereof 

the  house  and  premises  were  and  remained  insufficiently  furnished  and  unfit, 

&c. 

Pleas :  That  the  promise  in  the  said  declaration  mentioned  was  and  is 
part  and  parcel  of  a  contract  made  by  and  between  said  plaintiff  and  said 
defendant,  concerning  the  said  tenement  and  the  interest  relating  to  the  same, 
as  in  the  said  declaration  appears.  And  said  defendant  further  says,  that  nei- 
ther the  said  contract  nor  any  memorandum  or  note  thereof  was  or  is  in  writing 
signed  by  defendant,  or  any  person  thereunto  by  her  lawfully  authorised. 

Special  demurrer,  and  joinder  thereon. 

Points  of  demurrer  stated  as  the  points  intended  to  be  argued,  were,  that  the 
plea  was  ill  in  substance^  because  the  promise  declared  on  is  not  a  contract  or 
sale  of  lands,  tenements,  hereditaments^  or  any  interest  in  or  concerning  them 
within  the  fourth  section  of  the  Statute  of  Frauds ;  and  that  the  contract, 
which  is  the  consideration  of  that  promise,  if  within  the  statute,  is  not  void 
for  want  of  writing,  but  may  be  a  good  consideration,  though  an  action  might 
not  have  lain  on  it. 


J.  Henderson  in  support  of  the  demurrer.  The  promise  declared  upon 
relates  to  personal  chattels  only,  namely,  to  furniture  to  be  supplied  by  the 
plaintiff.  It  is  admitted,  that  a  promise  is  void  by  the  fourth  section  of  the 
statute,  where  it  is  an  entire  promise,  and  relates  to  several  things,  some  of 
which  are  within  the  statute,  and  others  are  not  so  ;  but  in  this  case  the  pro- 
mise is  confined  entirely  to  matter  not  within  the  statute.  In  The  Earl  of 
Falmouth  v.  Thomas  (a),  Chater  v.  Becket  (b),  and  Thomas  v.  Williams  (c),  the 
promises  were  entire.  Where  however  the  promise  is  divisible,  so  that  the 
valid  part  of  it  may  be  separated  from  the  void  part,  there  the  whole  promise 
is  not  invalidated  by  the  statute.  This  distinction  is  confirmed  by  the  judg- 
ment of  Bayley,  B.  in  IFood  v.  Benson  (J),  where  it  is  observed  by  the  Court, 
that  the  two  last  cases  might  perhaps  be  rested  on  the  ground  of  variance, 
because  the  promise  declared  upon,  being  entire,  was  not  sustained  in  that 
part  of  it  which  ought  to  have  been  evidenced  by  writing  under  the  statute. 
In  Maiifieldv.  Wadsley{e)  lAttkdaU^  J.  differed  from  the  other  judges  as  to 
the  plaintiff's  right  to  recover  both  for  the  growing  crops  and  the  dead  stock, 
yet  they  were  unanimous  in  giving  effect  to  that  part  of  the  agreement  which 
related  to  the  dead  stock,  although  it  might  be  objected  that  the  dead  stock 


(a)  1  C.  &  M.  89. 
(6)  7  T.  R.  201. 
(e)  10  B.  &  C.  664. 


i 


d)  2  C.  &  J.  94. 
<)  3  B.  &  C.  357. 
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was  inciclent  to  the  land,  just  as  mucti  as  the  fiimilure  is  incident  to  the  tioow 
ia  this  caae. 

The  prornise  with  which  the  defendant  is  charged  is  merely  to  supply  fur- 
niture ;  the  promue  therefore  has  nothing  to  do  with  lands.  The  conadna- 
lion  for  the  promise,  that  is,  the  taking  the  house  by  the  plaintiff,  certainly 
does  relate  to  lands,  but  the  statute  docs  not  require  the  consideration  to  be 
in  writing.  That  part  of  the  statute  which  has  been  construed  in  It'otM  y. 
WaTlteri(a),  and  other  cases,  to  require  the  consideration  for  a  promise  to  be 
in  writing,  was  so  construed  on  account  of  the  peculiar  force  of  the  word 
agreement :  Egvrtun  v.  MallAnci  and  anotier  (6) ;  where  the  same  construction 
is  held  not  to  apply  lo  a  contract  for  the  sale  of  goods  under  the  17  th  section. 
Now  "  contract,"  and  not  "  agreement,"  is  the  word  used  in  the  -tlh  tectian 
respecting  the  sale  of  lands. 

Although  that  part  of  the  contract  which  relates  to  the  tenancy  of  tlie 
house  could  not,  for  want  of  a  written  memorandum  of  its  terms,  have  been 
enforced  by  action,  yet,  as  it  has  already  been  executed,  it  forms  a  good  con- 
aideration,  and  moreover,  no  objection  to  it  as  a  consideration  has  been  taken 
by  the  pleadings. 

Slaiile  (with  whom  was  Boyli)  contra.  In  Ma^tld  v.  Wadtley  (c)  there 
were  in  fact  two  distinct  agreements  entered  into,  at  two  distinct  times,  il>e 
one  as  to  the  wheat,  and  the  other  as  to  the  dead  stock.  Can  it  be  said  here 
that  there  nas  one  agreement  that  the  pjaintilf  should  become  tenant  of  the 
defendant's  house,  and  another  that  the  plaintiif  should  send  in  furniture  to 
the  same  house  7  This  very  contract  has  already  been  adjudicated  upon  in 
Mechclen  v.  Wallace  (d),  and  treated  as  one  indivisihle  contract.  In  that  cut 
the  defendant's  right  to  distrain  was  denied  by  the  Court,  because  she  had 
not  fulfilled  her  promise  of  sending  in  good  furniture,  which  was  held  to  bt 
a  condition  precedent  to  the  commencement  of  the  tenancy.  What  would  be 
the  use  of  sending  furniture  to  tliia  house,  if  the  house  was  not  to  be  occu- 
pied by  the  plaintiif  as  tenant?  This  case  resembles  Bird  v.  //igginfon{t), 
where  a  parol  demise  of  a  house  and  an  incorporeal  hereditament  was  con- 
sidered entire,  and  tlierefore  void.  (He  was  then  stopped  by  the  Coutc) 
[Lord  Denman,  C.  J.  mentioned  Head  v.  Batdrey  C/")0 

Henderson,  in  reply.  The  former  case  of  Mcchtlen  v.  Waliace  deddei 
simply  that  no  tenancy  had  been  commenced  by  the  plaintifl*  so  as  to  justilj 
distress  upon  him  ;  that  is  quite  consistent  with  the  present  argument  for  the 
plaintiff,  that  the  declaration  does  not  disclose  any  contract  for  letting  the 
house,  which  could  be  enforced  against  the  defendant. 

-The  bare  statement  of  this  case  shews  it  to  be 


Lord  Denuait,  C.  J.- 
within  the  statute, 

LtTTLBPALE,  J. — TIlis   is  ( 


(d)  5  Eul,  10. 
(b)  6  Esit,  307. 
<0  3B.&C.361. 


;   contract  for  the  house  and  furniture 


(t)  2  Ad.  &  El.  696.     S.  C.  1  Mil  k 
Wol.  61. 
(/■)  Anil,  464. 
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together.    It  is  an  executory  contract  relating  to  land,  and  is  therefore    King's  Bench, 
within  the  statute. 


Mechrleh 

V. 


Patteson,  J. — The  statute  requires  that  every  contract  respecting  an  in-  Wallac*. 
terest  in  land  should  be  evidenced  by  writing.  In  this  case  there  certainly 
was  a  contract  respecting  an  interest  in  lands,  which  cannot  be  the  less  within 
the  statute  because  it  was  not  binding,  for  it  is  the  statute  itself  which  invali- 
dates it. 

Judgment  for  the  defendant, 
(a)  WilUanu,  J.  was  in  the  Bail  Court  for  CoUridge,  J.,  who  was  absent  from  illness. 


Ex  parte  Lee. 

IM'ANNING,  on  the  last  day  of  Easter  terra,  moved  for  a  rule  calling  upon     Daring  the  pro. 
the  mayor^  aldermen,  and  burgesses  of  Lyme  Regis,  to  shew  cause  ^^.4^c76^the 
why  a  mandamus  should  not  issue,  commanding  them  to  assess  an  adequate  Municipal  Beform 
compensation  to  be  paid  to  H.  T.  Lee  out  of  the  borough  fund,  for  the  sa-  li^meoC^pJttT 
lary,  fees  and  emoluments  of  the  office  of  town  clerk  of  that  borough.    From  ^*»  •ppointed 
the  affidavit  of  Mr.  Lee,  it  appeared,  that,  previous  to  August,  1835,  and  borougijwhere, 
during  the  life  of  Smith,  the  late  town  clerk,  Lee  had  frequently  discharged  ^^  preicripUTe 
the  duties  of  the  office  for  him,  and  it  was  generally  understood  that  he  whs  held  for  life. 

would  succeed  Smilh.  Upon  hi.  removal 

imuediatel  J  after 

Smiih  died  on  the  21st  of  August^  1835,  and  on  the  dlst  of  August,  1835,  the  act  passed,  hb 

Lee  was  appointed  his  successor.     The  office,  by  the  terms  of  the  charter,  Mti^'iJn^^^Jg 

was  to  be  held  during  good  behaviour^  but  by  prescriptive  usage  was  held  ^*>  rejected  bj 

during  life,  and  was  stated  so  to  be  held  by  the  report  of  the  commissioners  and^iITu^n  aii 

on  municipal  corporations.  p«*i  ^y  the  Xrea. 

On  the  9th  of  September,  1 835,  the  Municipal  Corporation  Act,  5&GfV,4f  *"2wrf.  that  he 

c.  76,  passed ;  s.  66  of  which  provides  tliat  compensation  shall  be  ffiven  to  ^^  ""^^  entiucd 

tr*  t     '  1  °  Xo  nominal  com- 

OthcerS  on  their  removal.  pensaUon,  and  a 

On  the  lOih  of  September,  1835,  by  a  treasury  minute,  the  Lords  of  the  ""n*l,'°"* '°  ^* 
Treasury  declared  that  they  thought  that  the  principle  adopted  in  1  W,  4,  compensation 
c.  58,  for  securing  compensation  to  officers  in  the  Courts  of  Law,  upon  the  *  Q^'tnlether 
abolition  of  their  offices,  might  fairly  be  applied  to  the  cases  of  town  clerks,  and  the  Court  of  King's 
that  they  were  of  opinion  that  in  all  cases  where  such  officer  held  his  office  Sty  towvbe"whtt 
for  life,  or  where  the  usage  had  been  such  as  to  raise  a  just  expectation  that  ****  '^^'*  ^^^^  ^y 
the  office  should  continue  for  the  life  of  the  holder,  a  compensation  of  not  Treasury  under^ 
less  than  two-thirds  of  his  profits  might  be  granted  to  such  officer,  estimated  K^VT^ln?^*  ^^ 
and  calculated  as  therein  mentioned.  c  76,  s.  66. 

On  the  Ist  of  January,  1836,  Waritig  was  appointed  town-clerk  in  place 
of  Lee. 

In  June,  1836,  Lee  presented  his  claim  for  compensation  to  the  council, 
calculated  upon  the  scale  suggested  in  the  treasury  minute ;  to  which  he 
received  a  reply,  that  the  council  did  not  consider  themselves  justified  in 
awarding  any  compensation^  unless  under  direction  of  the  Lords  of  the  Trea- 
sury. 

He  aflerwards  addressed  a  memorial  to  the  treasury,  and  received  from 
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Kini^s  Bench*    them  an  answer  communicating  the  proceedings  at  their  sitting,  and  intimating 

^"•^^^^        that  they  considered  he  was  entitled  to  no  compensation,  on  the  ground  that 

^iJi^*       the  Municipal  Reform  Act  having  long  been  before  the  legislature  and  the 

public,  having  passed  the  Commons,  and  been  read  a  second  time  by  the  Lords, 

at  the  time  Mr.  Lee  was  appointed,  he  could  not  entertain  any  reasonable 

expectation  of  the  permanency  of  his  office. 

To  a  second  application,  he  received  an  answer,  that  the  Lords  of  the 
Treasury  saw  no  reason  to  alter  their  former  decision. 

Manning,  in  support  of  the  application. — There  can  be  no  doubt  that  Lee 
was  entitled  to  some  compensation  for  his  dismissal  from  office.  It  became 
therefore  the  duty  of  the  mayor  &c.,  upon  application,  to  assess  the  amoont 
of  such  compensation.  They  have  not  done  so.  They  have  refused  to  de- 
termine on  his  claim  ;  and  as  six  months  have  now  closed  since  his  application, 
that  amounts,  by  s.  66,  to  an  admission  of  his  claim.  The  act  gives  an  appeal 
to  the  Treasury  in  cases  only  where  something  has  been  done  in  the  first 
instance  by  the  mayor  and  corporation,  with  which  the  party  claimii^  is  dis- 
satisfied ;  and  here  nothing  has  been  done  by  them.  The  Treasury  there- 
fore have  no  jurisdiction  in  the  case ;  and  the  council  having  refused  to 
perform  a  duty  which  it  was  incumbent  upon  them  under  the  act  to  fulfil, 
the  party  injured  has  no  other  remedy  than  by  mandamus.  This  Court, 
therefore,  acting  upon  the  principle  upon  which  a  mandamus  is  always  granted, 
will  grant  one  here  in  the  terms  prayed  for. 

If,  however,  the  Court  should  be  of  opinion  that  the  Treasury  has  juris- 
diction, then,  since  Lee  is  entitled  under  the  express  words  of  ihe  act,  and 
the  Treasury  minute  in  pursuance  of  it,  to  some  compensation,  and  the 
Treasury  have  refused  to  assist  him  in  procuring  it,  the  Court  will  grant  a 
mandamus  to  the  Lords  of  the  Treasury,  commanding  them  to  make  such  order 
as  shall  be  just  in  the  matter.  The  compensation  claimed  is  calculated  in 
the  manner  suggested  in  the  Treasury  minute,  and  no  objection  has  been 
ever  raised  either  to  the  grounds  or  to  the  result  of  that  calculation. 

Cur.  adv.  vult. 

Lord  Denuan,  C.  J.,  this  term  delivered  the  judgment  of  the  Court. 

In  this  case,  Mr.  Manning  moved  for  a  mandamus  to  assess  compensation 
to  Mr.  Lee^  the  late  town-clerk  of  the  borough  of  Lyme  Regis,  for  his  re- 
moval from  that  office.  Mr.  Lee,  in  the  first  instance,  applied  to  the  town- 
council  ;  they  refused  to  accede  to  his  application.  He  then  appealed  to  the 
Lords  of  the  Treasury,  who  are  of  opinion,  after  consideration,  that  the  town- 
council  have  rightly  decided.  Mr.  Lee  was  only  appointed  to  the  office  of 
town-clerk  on  the  31st  of  August,  1835,  a  little  before  the  Municipal 
Reform  Act  passed.  If  any  thing  called  upon  us  to  grant  a  mandamus,  it 
could  only  be  to  assess  the  lowest  possible  compensation ;  because,  under 
the  circumstances,  no  real  loss  has  been  sustained.  Mr.  Lee  must  have 
known,  when  he  was  appointed,  that  his  appointment  would  very  soon  cease. 
And  we  are  not  bound  to  grant  a  mandamus  when  the  result  of  it  would  be 
purely  nominal.  But  in  this  case,  moreover,  we  are  satisfied  that  the  town- 
council  and  the  Lords  of  the  Treasury  have  done  right* 
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We  do  not  now  enter  into  the  question,  whether  we  have  authority  to    King*s  Bench. 
revise  what  may  have  been  done  by  the  Lords  of  the  Treasury.  v^^/<^ 

£z  parte 

Rule  refused. 


De  Rutzen  and  Wife  v.  Lloyd. 

June  9ttu 
^HE  plaintifF  in  this  case  having  obtained  a  verdict  at  the  trial  before     ApiiOnOff 

Giimey,  B.  at  the  Spring  Assizes  for  Pembrokeshire,  1834,  the  defend-  J^S,**^^;^**  ' 
ant  subsequently  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial,  fendmt  obtained 
In  Trinity  term  1836,  the  rule  was  discharged  as  to  the  nonsuit,  but  made  iTOMuit^orST 
absolute  as  to  the  new  trial.     The  rule  made  no  mention  as  to  costs.     The  newtrui:  tbb 
rule  was  drawn  up  by  the  plaintiff's  attorney  and  served  upon  the  defend-  cbt^wTM*!©  the 
ant's  attorney,  who  a  few  days  afterwards  wrote  to  the  plaintiff's  attorney,  nonsuit,  but  mi© 
informing  him  that  the  defendant  would  not  avail  himself  of  the  privilege  made  abMiute. 
crranted  by  the  Court  of  a  new  trial.     Upon  which,  in  Michaelmas  term,  a  ^***  ?**•  "***'  °** 

*'''.,  *  ,  mention  of  costs. 

rule  nisi  was  obtained  to  discharge  the  rule  obtained,  and  for  delivery  of  the  The  plaintiff  drew 
postea  to  the  plaintiff,  with  liberty  to  him  to  sign  judgment  and  tax  his  costs  J2[i^„  TSwd^" 

upon  it.  the  defendant 

wrote  to  say  that 
he  should  not 

E»  V,  Williams  now  shewed  cause. — After  a  rule  for  a  new  trial  has  been  »vaii  himself  of  it: 
once  made  absolute,  the  party  succeeding  in  the  first  trial  is  not  entitled  to  ^ainUff  wu  euti- 
costs.  The  Rule  Hilary  2  WUL  4,  No.  64,  is  conclusive  as  to  this  point ;  and  it  "«<*  ^  *«  ^*^ 
applies  to  a  stronger  case  than  the  present,  because  he  is  not  entitled  to  them 
even  after  succeeding  a  second  time.  The  words  are^  **  though  he  succeed 
on  the  second."  Here  the  party  successful  on  the  first  trial  has  not  suc- 
ceeded on  the  second.  Suppose  a  new  trial  to  have  been  had,  and  the  plain- 
tiff to  have  again  succeeded,  he  would  not  have  had  to  pay  less, — he  might 
have  had  to  pay  more  than  it  is  now  contended  he  ought  to  pay,  and  he  is 
spared  the  risk  of  a  second  trial.  There  can  be  no  ground  for  mulcting  the 
defendants  in  these  costs^  because  he  has  conferred  an  advantage  upon  the 
plaintiff.  The  only  consequence  of  the  defendant's  conduct  is  to  place  the 
plaintiff  in  the  same  situation  as  if  he  had  succeeded  on  the  second  trial. 
Had  the  defendant  done  much  more  than  he  has  done  here, — ^had  he  with- 
drawn his  plea  and  suffered  judgment  to  go  by  default,  instead  of  going  a 
second  time  to  trial,  still  he  would  not  have  been  liable  for  the  costs  of  the 
first ;  Peacock  v.  Harris  (a).  If  a  new  trial  had  been  had^  the  communi- 
cation from  the  defendant's  attorney  might  perhaps  have  been  used  as  an 
admission,  but  it  cannot  be  available  as  a  ground  to  prevail  on  the  Court  to 
rescind  their  deliberate  act  in  granting  a  new  trial,  whereby  the  plaintiff 
lost  all  title  to  the  costs  of  the  first. 

Cressrwell,  control. — ^The  Rule  Hilary  2  fVill,  4,  does  nothing  more  than 
establish  generally  what  was  always  the  practice  in  this  Court.  The  autho- 
rities, therefore,  decided  before  that  rule  are  conclusive  on  the  present  occa- 
sion ;  and  among  them  there  are  three,  the  circumstances  of  which  were  ana- 
logous to  the  present,  and  which  shew  conclusively  that  the  plaintiff  is 

(a)  I  N.  &  P.  240  J  5.  C.  2  Har.  &  Wol.  281,  but  not  S.  P. 
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ihem  an  answer  communieating  the  proeeedinga  at  their  sitting,  and  intimating 
that  they  considered  he  was  enlilled  lo  no  compensation,  on  the  ground  llial 
the  Municipal  Reform  Act  having  long  been  before  the  legislature  and  the 
public,  having  passed  the  Commons,  and  been  read  a  second  time  by  the  Lords, 
nl  tbe  time  Mr.  Lte  was  appointed,  he  could  not  entertain  any  iea»onable 
expectation  of  the  permanency  of  his  office. 

To  a  second  application,  he  received  an  answer,  that  the  Lords  of  the 
Treasury  saw  no  reason  to  alter  their  former  decision. 

Manning,  in  support  of  the  application. — There  can  be  no  doubt  that  Lte 
nas  entitled  to  some  compensation  for  his  dismissal  from  office.  It  became 
therefore  the  duty  of  the  mayor  &c.,  upon  application,  to  assess  the  amount 
of  such  compensation.  They  have  not  done  so.  They  have  refused  lo  de- 
termine on  his  claim  ;  and  as  six  months  have  now  closed  since  his  application, 
that  amounts,  by  s.  66,  to  an  admission  of  his  claim.  The  act  gives  an  appeal 
to  the  Treasury  in  cases  only  where  something  has  been  done  in  the  £rst 
instance  by  tbe  mayor  and  corporation,  with  which  the  party  claiming  is  dis- 
satisfied ;  and  here  nothing  has  been  done  by  them.  The  Treasury  there- 
fore have  no  jurisdiction  in  the  case ;  and  the  coimcil  having  refused  to 
perform  a  duty  which  it  was  incumbent  upon  them  under  the  act  to  fulfil, 
the  party  injured  has  no  other  remedy  than  by  mandamus.  This  Court, 
therefore,  acting  upon  the  principle  upon  which  a  mandamus  is  always  granted, 
vill  grant  one  here  in  the  terms  prayed  for. 

If,  however,  the  Court  should  be  of  opinion  that  the  Treasury  has  juris- 
diction, then,  since  Lee  is  entitled  under  the  express  words  of  the  act,  and 
the  Treasury  minute  in  pursuance  of  it,  to  some  compensation,  and  tbe 
Treasury  have  refused  to  assist  him  in  procuring  it,  the  Court  will  grants 
mandamus  to  the  Lords  of  the  Treasury,  commanding  them  to  make  suchorder 
as  shall  be  jusi  in  (he  matter.  The  compensation  claimed  is  calculated  in 
the  manner  suggested  in  the  Treasury  minute,  and  no  objection  has  been 
ever  raised  either  to  the  grounds  or  to  the  result  of  that  calculation. 

Cur.  adv.  vuU. 


Lord  Denhan,  C.  J.,  thia  term  delivered  the  judgment  of  the  Court. 

In  this  case,  Mr.  Manning  moved  for  a  mandamus  to  assess  compensation 
to  Mr.  Lee,  the  late  town-clerk  of  the  borough  of  Lyme  Regis,  for  his  re- 
moval from  that  office.  Mr.  Lee,  in  the  first  instance,  applied  to  the  towif 
council ;  they  refused  to  accede  lo  his  application.  He  then  appealed  to  the 
Lords  of  the  Treasury,  who  are  of  opinion,  af^er  consideration,  that  the  town- 
council  have  rightly  decided.  Mr.  Lee  was  only  appointed  to  the  ofEce  of 
town-clerk  on  tbe  Slat  of  August,  1S35,  a  hitle  before  the  Municipal 
Reform  Act  passed.  If  any  thing  called  upon  us  to  grant  a  mandamus,  it 
could  only  be  to  assess  the  lowest  possible  compensation  ;  because,  under 
the  circumstances,  no  real  loss  has  been  sustained.  Mr.  Lee  must  have 
known,  when  he  was  appointed,  that  his  appointment  would  very  soon  cease. 
And  we  are  not  hound  to  grant  a  mandamus  when  the  result  of  it  would  be 
purely  nominal.  But  in  this  case,  moreover,  we  are  satisfied  that  the  town- 
council  and  the  Lords  of  the  Treasury  have  done  right. 
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We  do  not  now  enter  into  the  question,  whether  we  have  authority  to    Khg't  Bench, 
revise  what  may  have  been  done  by  the  Lords  of  the  Treasury.  v^^/<^ 

£z  parte 

Rule  refused. 


De  Rutzen  and  Wife  v.  Lloyd. 

June  9th, 
^HE  plaintiff  in  this  case  having  obtained  a  verdict  at  the  trial  before     ApUinUflp 

Gumey,  B.  at  the  Spring  Assizes  for  Pembrokeshire,  1834,  the  defend-  Jj^^^^^  ' 
ant  subsequently  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial,  fondant  obtained 
In  Trinity  term  1886,  the  rule  was  discharged  as  to  the  nonsuit,  but  made  UtomSuotST 
absolute  as  to  the  new  trial.     The  rule  made  no  mention  as  to  costs.     The  <>«▼  ^^^  -  tbb 
rule  was  drawn  up  by  the  plaintiff's  attorney  and  served  upon  the  defend-  chJrg«i*M  to  the 
ant's  attorney,  who  a  few  days  afterwards  wrote  to  the  plaintiff *8  attorney,  nonsuit,  but  ••  to 
informing  him  that  the  defendant  would  not  avail  himself  of  the  privilege  made  abMiute. 
fin-anted  by  the  Court  of  a  new  trial.     Upon  which,  in  Michaelmas  term,  a  ^*  ™*®  "■**•  °** 

,  ,  ,  mention  of  coati. 

rule  nisi  was  obtained  to  discharge  the  rule  obtained,  and  for  delivery  of  the  The  plaintiff  drew 
postea  to  the  plaintiff,  with  liberty  to  him  to  sign  judgment  and  tax  his  costs  ^^'^  Twhi^* 

upon  it.  the  defendant 

wrote  to  say  that 
he  should  not 

E.  V.  Williams  now  shewed  cause. — After  a  rule  for  a  new  trial  has  been  ^vau  himaeifofit: 
once  made  absolute,  the  party  succeeding  in  the  first  trial  is  not  entitled  to  ^atnUff  was  euti- 
costs.  The  Rule  Hilary  2  Will.  4,  No.  64,  is  conclusive  as  to  this  point ;  and  it  "«<*  ^  *•  «>»«• 
applies  to  a  stronger  case  than  the  present,  because  he  is  not  entitled  to  them 
even  after  succeeding  a  second  time.  The  words  are^  "  though  he  succeed 
on  the  second."  Here  the  party  successful  on  the  first  trial  has  not  suc- 
ceeded on  the  second.  Suppose  a  new  trial  to  have  been  had,  and  the  plain- 
tiff to  have  again  succeeded,  he  would  not  have  had  to  pay  less, — he  might 
have  had  to  pay  more  than  it  is  now  contended  he  ought  to  pay,  and  he  is 
spared  the  risk  of  a  second  trial.  There  can  be  no  ground  for  mulcting  the 
defendants  in  these  costs,  because  he  has  conferred  an  advantage  upon  the 
plaintiff.  The  only  consequence  of  the  defendant's  conduct  is  to  place  the 
plaintiff  in  the  same  situation  as  if  he  had  succeeded  on  the  second  triaL 
Had  the  defendant  done  much  more  than  he  has  done  here, — had  he  with- 
drawn his  plea  and  suffered  judgment  to  go  by  default,  instead  of  going  a 
second  time  to  trial,  still  he  would  not  have  been  liable  for  the  costs  of  the 
first ;  Peacock  v.  Harris  (a).  If  a  new  trial  had  been  had,  the  communi- 
cation from  the  defendant's  attorney  might  perhaps  have  been  used  as  an 
admission,  but  it  cannot  be  available  as  a  ground  to  prevail  on  the  Court  to 
rescind  their  deliberate  act  in  granting  a  new  trial,  whereby  the  plaintiff 
lost  all  title  to  the  costs  of  the  first. 

Cresrwellf  control. — The  Rule  Hilary  2  IVilL  4,  does  nothing  more  than 
establish  generally  what  was  always  the  practice  in  this  Court.  The  autho- 
rities, therefore,  decided  before  that  rule  are  conclusive  on  the  present  occa- 
sion ;  and  among  them  there  are  three,  the  circumstances  of  which  were  ana- 
logous to  the  present,  and  which  shew  conclusively  that  the  plaintiff  is 

(a)  I  N.  &  P.  240  ;  5.  C.  2  Har.  &  Wol.  281,  but  not  S.  P. 
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ting'i  BtBf  fc.    ensiled  to  the  costs  of  the  trial ;  Bool  A  v.  Alhertm  (o),  Hoberlion  v.  UdiUU(b), 

"-^■^        Jackion  V.  naUam  (c).     The  cases  of  Hankey  v.  Smili  (d),  SmUh  v.  Haiie  (<). 

0»Jt"y     and  Birii  v.  Apphlon  {/},  only  shew,  that  if  a  new  trial  is  actually  had,  the 

,.  ' "       plaintiff  is  not  eotitled  to  the  costs  of  the  first.    That  principle  ia  not  impugned 

Ltorp.        liere.     In  Etnin  v.  Drummondig),  the  Court  thought   that  the   parties  had 

constituted  tlie  prothonotary  arbitrator  between  them,  and  therefore  refused  to 

interfere  with  his  decision.     In  Peacock  v.  HarrU{h),  the  circumstances  were 

quite  different ;   there  had  been  notice  of  trial,  and  the  Court  considered  that 

ias  equivalent  to  an  actual  trial.     In  this  cose  the  result  of  what  has  been 
done  by  the  defendant  is  to  place  botli  parties  exactly  on  the  same  footing 
i  as  if  no  rule  had  ever  been  obtained.     The  plaintiff  is  therefore  entitled  to 

I  the  costs. 

Lord  Dekuan,  C.  J. — My  first  impression  certainly  was,  that  tbe  defend- 
ant having  abandoned  his  rule,  thereby  placed  all  things  in  the  same  position 
as  if  he  had  never  obtained  one.  I  admit  that  my  mind  has  since  fluctuated, 
for  it  seems  hard  that  the  defendant  should  be  placed  in  a  wc 
I  because  he  has  refrained  from  putting  the  plaintiff  to  further  r 

and  expense.  Nor  does  the  case  of  Peacock  v.  Narrit  seem  very  distin- 
guishable from  the  present.  Upon  the  whole,  however,  as  ihe  rule  in  this 
case  was  drawn  up  and  served  by  the  plaintiff,  and  was  immediately  aban- 
doned by  the  defendant,  I  think  that  we  must  consider  the  effect  (he  same  u 
if  no  rule  had  been  granted.  The  result  of  the  cases  seem  to  shew,  that 
where  such  has  been  the  conduct  of  the  defendant,  it  must  be  supposed  that 
he  succeeded  on  grounds  which  he  ftfternards  finds  did  not  entitle  Itim  to 
success. 

LiTTLEDALE,  J. — Had  the  defendant  in  this  case  never  applied  to  the 
Court  at  all,  the  plaintiff  would  unquestionably  have  been  entitled  to  the 
costs  of  the  first  trial.  How  then  can  it  be  said  that  an  application  which  it 
withdram)  as  soon  as  it  is  succeeded  in,  can  place  the  plaintiff  in  a  worse 
condition  than  if  no  application  at  aU  had  ever  been  made.  In  Peacock  v. 
Harm  the  circumstances  were  altogether  different.  The  record  there  h»d 
assumed  quite  a  new  position  ;  notice  of  trial  had  been  given,  and  the  parties 
had  prepared  for  it.  That  case,  therefore,  does  not  apply.  1  think,  in  con- 
sequence of  what  has  here  taken  place,  all  things  are  in  the  same  condition 
as  if  no  rule  bad  been  obtained.  This  nUe,  therefore,  must  be  made  ab- 
solute. 

Patteson,  J. — The  rule  in  tliis  case  was  the  defendant's  rule ;  it  was  or 
him  therefore  to  have  drawn  it  up ;  and  if  neither  he  nor  the  plaintiff  had 
done  80,  tbe  plaintiff  would  no  doubt  have  been  entitled  to  the  costs  of  the 
first  trial.  Here,  however,  the  plaintiff  being  anxious  to  come  to  an  end  of 
litigation,  draws  up  and  serves  the  rule.  The  defendant  refuses  to  avail 
himself  of  it.  Still,  as  it  has  been  drawn  up  and  served,  it  cannot  be  dis- 
posed of  without  the  aid  of  the  Court.    My  mind  also  somewhat  fluctuated 

<«>6T.R.H4.  (/)  1  EaM,  111. 

(»}  10EaM,417.  (e)  4Bmg.  413. 

(e)  3  B.  Si  A.  317.  (A)  IN.  &P.  340i  5.  a  2  Har.  &  WoL. 


(d)  3  T.  R.  607. 
<0  6T.  R.71. 
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during  the  course  of  the  argument.  But  when  I  consider  what  had  taken  KingU  Bmek, 
place,  I  cannot  discover  any  reason  why,  on  account  of  the  act  of  the  plain- 
tiff  in  drawing  up  the  rule,  he  should  be  in  a  worse,  or  the  defendant  in  a 
better  situation  than  if  the  rule  had  never  been  drawn  up  at  all.  Peacock  v. 
Harris  differs  very  materially  from  this  case.  There  the  defendant  himself 
drew  up  the  rule  ;  it  was  acted  on,  and  a  new  notice  of  trial  was  given.  It 
is  true  that  the  defendant  there  afterwards  withdrew  his  plea,  but  that  was 
done  in  pursuance  of  an  application  for  favour.  It  cannot  therefore  be  sup- 
posed that  the  defendant  meant  to  give  the  plaintiff  any  advantage  beyond 
what  he  was  strictly  entitled  to.  RoberUon  v.  Uddell  was  decided  on  a  dif- 
ferent principle ;  there  the  new  trial  was  abandoned  by  agreement  between 
the  parties.  Jackson  v.  Hallamt  where  the  defendant,  instead  of  going  to 
trial,  gave  the  plaintiff  a  cognovit,  does  seem  rather  contradictory  to  Peacock 
V.  Harris, 

In  this  case  I  consider  what  was  done  by  the  defendant  as  amounting  to  a 
repudiation  of  his  own  previous  act  in  obtaining  the  rule. 

Williams,  J. — As  the  plaintiff  in  this  case,  if  he  had  gone  again  to  trial, 
could  not  have  obtained  the  costs  of  the  first  trial,  I  own  that  at  first  it 
seemed  to  me  bard  that  the  defendant  should,  by  yielding  at  once,  place  him- 
self in  a  worse  condition  than  by  persisting  in  a  vexatious  resistance.  How- 
ever, if  he  had  not  applied  at  all,  things  would  never  have  been  disturbed 
from  their  ordinary  course,  and  the  plaintiff  would  necessarily  have  had  his 
costs ;  and  I  now  think  that  his  subsequent  conduct  operates  as  an  aban- 
donment of  his  rule,  which  being  so,  all  things  are  restored  to  their  original 
position. 

Rule  absolute,  with  no  costs  on  either  side,  either  of  this 
or  of  the  previous  rule. 


for  |Mtrticolan» 
and  sabMqoently 
an  order  for  ten 


Doe  d.  Vernon  v.  Roe. 

TMTHJTELEY  bad  obtained  a  rule  nisi  to  set  aside  an  order  of  Williams^  J.  a  dafoadant  la 

in  this  case,  made  under  the  following  circumstances : —  ejectment,  before 

On  25th  May,  1835,  the  declaration  had  been  served  on  Richards,  the  obtained  an  order 
tenant  in  possession,  to  appear  in  Trinity  term  following. 

On  15th  June,  Richards  obtained  an  order  for  particulars. 

On  30th  June  an  order  was  obtained  by  consent  for  ten  days  time  to  plead  deulwr  of  ttT 

af^er  delivery  of  particulars,  pleading  issuably,  and  taking  short  notice  of  partkoian,  to 

^  Jl^)  |>l«ad,  on  tbe  term 

*  of  pleading  lieo^ 

On  2d  February,  1837,  particulars  were  delivered,  but  received  condi-  abiyanduWnf 
tionally ;  Richards'  attorney  claiming  a  term's  notice  before  a  further  step  Jrtai.  °Foar  tem 
was  taken  in  the  cause,  a  year  having  elapsed  since  the  last.  i»v^(  eiapeed 

On  15th  February,  no  plea  having  been  pleaded,  judgment  was  signed.       ofpaiucuiaia,  th7 
On  20tb  February,  WilHanu,  J.  made  an  order  to  set  aside  this  judgment  defendant  wa* 

t  *  t  JO  1^1  j^  notwlth- 

as  irregular^  with  costs.  standing  Uie  in- 

dolgeoce  granted 
«    n     f  t  ^^^*  iotitled  to  a 

•/.  Bttykjf  now  shewed  cause. — No  objection  can  be  taken  to  the  appear-  tem's  notice  of 

any  farther  pro- 
ceedings on  the  part  of  the  plaiotiff ;  and  the  plaintiff  having,  after  the  expiration  of  foor  tenus,  signed 
judgment  for  want  of  a  plea,  the  jadgnent  was  set  aside,  but  without  costs,  as  the  defeodaat  had  not 
appeared,  and  the  nominal  party  was  therefore  still  defendant  on  the  record. 
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^1  SineK.    ance  by  Riehard$  on  the  present  occasion.     He  is  the  party  who  musl  have 
^•^•■^^        become  defendant  in  the  action,  and  the  judgment,  though  not  formally,  i* 

J  *  virtually  against  him. 

fRRMOH  Then,  according  to  the  general  rule,  he  was  entitled  to  a  term's  notice. 

*•  There  are  only  two  esceptions  to  tliat  rule,  where  the  stay  has  been  by  in- 

junction or  by  request  (a).  The  circumstances  of  this  case  do  not  fall  within 
either  exccplion.  Nothing  hits  been  done  by  Richards  to  waive  his  right  to 
^^^  notice ;  on  the  contrary,  he  expressly  retained  it.  The  delay  which  has  been 
^^H  created  was  wholly  caused  by  the  plaintiff. — [Lord  Denman,  C.  J. — Cnn  you 
^^V  keep  your  order  for  costs  ?] — Richards  has  throughout  been  treated  as  the 
^^^        defendant. 

Whatetey,  contr&. — The  conduct  of  Richards  has  been  snch  as  to  bring 
this  case  within  the  second  exception.  The  application  for  particulars,  and 
the  obtaining  tlie  ten  days'  lime,  amount  to  a  stay  of  proceedings  at  the 
request  of  the  defendant ;  Richards  v.  Harris  (b).  Besides,  the  only  ground 
for  the  rule  is  to  prevent  a  surprise  on  the  defendant  by  proceeding  in  an 
action  apparently  abandoned.  I'here  was  nothing  to  lead  Richards  to  suppose 
that  this  action  was  abandoned.  The  order  as  to  costs  is  clearly  bad  ;  Good' 
right  y.  BadeitU{c),     The  only  person  before  the  Court  is  Rtchard  Roe. 


I 


Lord  Dekmak,  C.  J. — Nothing  has  occurred  in  this  case  to  deprive  tite 
tenant  of  his  right  to  a  term's  notice.  But  the  case  cited  determines  that  he 
u  not  entitled  to  costs. 

LiTTLBDALE,  J. — This  judgment  was  irregularly  signed.  Strictly  speak- 
ing, Richards  had  no  right  to  take  out  the  summons  for  particulars,  although 
it  was  perhaps  reasonable  that  he  should  be  allowed  to  have  them.  The 
order  for  jiarticulars  liaving  heen  obtained,  ihat  amounted  to  a  stay  of  pro- 
ceedings, and  it  was  by  the  plaintiff's  own  default  that  they  were  not  sooner 
delivered.  The  cause  of  the  delay  was  his.  However,  had  the  defendant 
accepted  them  without  a  protest,  that  would  have  amounted  lo  a  waiver  of 
his  right.  But  here  nothing  seems  to  have  been  done  on  either  side  to  take 
the  case  out  of  the  general  rule.  With  regard  to  costs,  Richards  can  have 
no  right  to  them  tmtil  he  has  appeared  in  the  cause. 

Patieson,  J.  concurred. 

Rule  absolute  to  set  aside  so  much  of  the  order  as  gave 
costs,  discharged  as  to  the  rest. 

(<■)  ridd'i  Fnc.  466.  (»)  3  £ut,  1.  (c)  3  W.  B1.  763. 
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Doe  d.  Sheriff  and  others  v.  Coulthred  and  Baldrey. 

May  29«^. 

P JECTMENT  for  land  and  cottages  at  Clapton,  tried  before  Bolland,  B.     !*»<*»  ^•^  <»•■ 
at  the  Summer  Assizes  1835,  for  Suffolk.     The  lessor  of  the  plaintiff*  to^u  absolutely 
was  the  heir-at-law  of  the  surviving  trustee  under  the  will  of  William  Daniel,  "**  *°^'**  **** 
By  that  will  the  testator  devised  the  lands  in  question  to  trustees  to  sell  \^Z  toVe  held 
absolutely,  and  invest  the  proceeds  in  other  lands  to  be  held  by  them  in  trust  **'  ^***°!'lj.^"*5, 
to  permit  William  Barker  Daniel  to  receive  the  rents  and  profits  during  his  to  recede  tiie 
life,  remainder  on  his  death  without  issue  to  Thomas  Daniel  in  fee.    The  "iT"?  "?  Pf?*** 
trustees  did  not  sell,  but  permitted  W.  B,  Daniel  to  deal  with  the  lands  as  mRiuder  over, 
his  own,  and  he  was  stated  to  have  sold  them  as  lands  held  by  him  in  fee  to  did^ot*iS^*blit 
the  defendant  Coulthred.     W,  B,  Daniel  died  without  issue  previous  to  the  pennittedff:  b.i>. 
action  which  was  brought  on  behalf  of  the  heir  of  Thomas  Daniel.     At  the  renS^and  profito 
trial  the  will  was  admitted.    The  lessor  for  the  plaintiff*  proved  the  receipt  during  hb  uf«. 
of  rents  &c.  by  W.  B,  Daniel  from  a  tenant  named  Baker^  who  occupied  brougbt^o  reaver 
during  the  lifetime  of  the  testator,  and  up  to  the  period  of  his  own  death,  J[j*^  und»  on 
upon  which  his  grandson,  the  defendant  Baldrey^  came  in  under  a  lease  by  w.  b.  d.  by  the 
W.  B.  Daniel,  to  whom  he  also  paid  rent.    He  then  tendered  in  evidence  an  *>f»f»oftheiur^ 

^  vivlng  tnuteeSy 

annuity  deed  from  W.  B.  Daniel  to  one  Watier^  wherein  Daniel  recited  his  after  proof  by  them 
father's  will,  and  described  the  property  at  Clapton  as  land  directed  to  be  ^^^^^^tof 
sold,  but  stated  that  it  was  not  sold,  and  that  he  received  the  rents  and  the  rent*  and 
profits  by  permission  of  the  trustees  under  the  will.    The  evidence  was  **^^rf^lhat  they 
objected  to,  but  admitted  by  the  learned  judge,  who  reserved  the  point,  might  also  give  in 
Verdict  for  the  plaintiff.    A  rule  nisi  was  subsequently  obtained  to  set  aside  nuUy  deed  ex«^ 
the  verdict  for  the  plaintiff  and  enter  it  for  the  defendant,  or  to  a  enter  a  *******  ^^  '*^*  ^' 

D.,  wherein 
nonsuit.  ^a.  recited  the 

will,  and  that 
TT  f »  11  »»«  1  •  «  .  t         •■  .      ,       ^*  truitees  had 

Kelly  now  shewed  cause. — The  only  question  now  to  be  considered  is  the  not  sold  the  laudt, 
admissibiUty^  not  the  conclusiveness,  of  this  evidence;  and  being  a  declaration  "i^^'^^'fof' 
of  W.  B.  Daniel,  it  must  be  held  to  be  admissible,  whether  the  defendants  the  rents  and 
claim  under  him  or  not.     If  they  do,  then  it  is  an  admission  by  the  party  mT»Sn*'of^ 
interested  at  the  time  cutting  down  the  extent  of  the  title  under  which  the  truatees,  on  Um 
defendants  claim,  and  therefore  is  clearly  admissible.     It  then  stands  upon  ^tainedV  decia. 
precisely  the  same  footing  as  a  declaration  by  the  defendants  themselves.  n»ti<«»  in  <*«"«•. 
— [Lord  Denman,  C.  J. — In  the  case  of  Woolway  v.  Roe{a\  the  declarations  re^n^trighi^to'the 
of  a  person  who  at  the  time  of  making  them  had  the  same  interest  as  a  party  ^^* 
in  the  cause,  were  held  admissible,  though  he  was  still  alive,  and  might  have 
been  called.]— On  the  other  hand,  if  the  defendants  do  not  claim  under 
jy.  B.  Daniel,  the  evidence  is  then  admissible,  as  the  declaration  of  a  party 
being  then  and  having  long  been  in  apparent  possession  of  the  estate,  and 
himself  in  actual  receipt  of  the  rents  and  profits.    It  is  admissible  as  being 
against  his  interest,  for  the  effect  is  to  cut  down  his  interest  from  that  of  a 
tenancy  in  fee,  which  he  otherwise  would  be  presumed  to  have.    This  ground 
for  the  admission  of  evidence  of  such  character  has  long  been  established ; 
Holloway  v.  Rakes  {b),  Peaceable  v.  Watson  (c).  Cordon  v.  Nicoll{d)f  Doe  v. 
Pettett  (e) ;  and  it  is  not  because  some  one  else  may  since  have  got  pos- 

(a)  1  Ad.  &  El.  114.  (c)  4  Taunt.  16. 

(b)  Cited  by  Buller,  J.  io  Davis  v.  Pierce,  (d)  1  Bing.  N.  C.  430. 
2  T.  R.  53.  (e)  5  B.  &  A.  223. 
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session  of  the  property  iliat  bucIi  evidence  is  to  be  excIudeJ.  Were  thai  so, 
any  wrong-doer  might  by  his  own  wrongful  act  shut  out  the  only  evidence 
of  his  want  of  tille. 


•  Storks,  Seijl.,  and  Cunning,  cantrd. — There  was  no  proof  at  the  trial  that 

■0  Caullhrcd  did  claim  under  IV,  B.  Daniel,  therefore  the  first  g;roimd  of  the 
"■  argument  is  not  applicable.  In  Outran  v.  MoreKood  (a),  lMri\  Keiiyon  oh- 
serves,  what  a  man  does  in  his  closet  ought  not  to  affect  the  right  of  third 
parties.  Here  it  is  contended,  ihal  such  an  act  is  to  affect  the  right  of  llnrd 
parties,  and  that  too  nlien  the  act  done  is  not  against  interest ;  because, 
secondly,  the  statement  in  the  annuity-deed  was  certainly  not  a  declaration 
against  interest.  Un  the  contrary,  it  went  to  enlarge  rather  tlian  cut  dovin 
the  interest  of  the  party  making  it.  By  the  will,  fV,  B.  Daniel  bad  no  title 
whatever  to  any  lands  at  Clapton ;  tbey  were  vested  in  trustees  to  sell 
absolutely.  The  law  would  rather  presume  that  the  trustees  had  sold. 
Doe  V.  Pellett  does  not  apply ;  there  the  declarations  were  unequivo- 
cally against  interest. — {^Paltnon,  i. — Taken  as  opposed  to  the  receipt  of 
rents  and  profits,  the  declaration  must  certainly  he  considered  as  against 
interest.] — It  nill  rather  be  supposed  here  that  the  declaration  applies  to 
other  lands  in  Clapton  than  those  the  subject  of  this  action,  especially  as 
W,  B,  Daniel  had  never  any  legal  title  to  those  mentioned  in  llie  will.  At 
all  events,  the  identity  of  interest  here  was  not  clearly  established,  and  it  was 
on  ihe  ground  of  identity  of  interest  only  that  iroolway  v.  Rot  was  decided. 

Cur.  adv.  vuU. 

Lord  Denuak,  C.  J.,  on  s  subsequent  day,  after  stating  the  facts  of  the 
case,  delivered  judgment. — A  rule  nisi  for  a  new  trial  was  granted  on  the 
question,  whether  certain  evidence  was  admissible,  namely,  a  deed  executed  by 
W.  li.  Daniel,  for  the  purpose  of  raising  n  sum  of  money,  to  be  secured  by 
annuity  on  these  premises,  in  which  deed  the  will  itself  was  recited  :  and  it 
was  also  recited,  that  the  trusteea  had  not  sold  the  property,  and  that  fF.  B. 
Daniel  was  in  receipt  of  the  rents  and  profits  by  permission  of  the  trustees. 
The  learned  Judge  admitted  the  evidence.  We  think  he  was  right,  on  the 
principle  that  IV.  B.  Darnel  being  once  shewn  to  be  in  receipt  of  the  rents 
and  profits,  this  declaration  in  the  deed,  that  he  held  under  and  by  per- 
mission  of  the  ancestor  of  the  lessor  of  the  plaintiffs,  was  in  derogation  of  bit 
own  apparent  right  to  be  considered  as  the  owner  in  fee.  We  cannot  look  at 
the  equitable  relation  in  which  the  parties  stood  to  each  other.  The  sole 
question  is,  In  whom  the  legal  estate  resides.  We  think  the  admission  of  the 
person  in  receipt  of  the  rent  that  he  held  under  another,  whether  as  tenant 
by  sufferance,  or  as  receiver  of  the  rents,  is  undoubtedly  evidence  that  be 
himself  is  not  the  owner  of  the  legal  estate.  Then  there  is  proof  here  alimtdt 
that  the  lessor  of  the  plaintiff  had  the  legal  estate  under  W.  B.  DatueVt  will, 
and  it  is  also  proved  that  the  grandfather  of  one  of  the  defendants  was  in 
possession  in  the  lifetime  of  the  testator. 

Rule  discharged. 
(a)  5T.  B.  121. 
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Lane,  Gent,  one  &c.,  v.  Glennie.  ^"^^^^ 

May  30ths 

A  SSUMPSIT  for  business  done  as  an  attorney.    Plea,  non  assumpsit.    At     To  an  acUon 

the  trial  before  Lord  Denman,  C.  J.  at  the  sittings  after  Michaelmas  term,  ^',n"lttorn^°* 
1835,  an  objection  was  taken  to  the  bill,  which  had  been  delivered  a  month  the  defence  ti»t 
before  action  brought,  because  it  did  not  specify  the  name  of  the  Court  in  ^L  been  d^^ 
which  the  business  had  been  done.     Verdict  for  the  plaintiff,  with  leave  to  ^^^^>  °»»«*  *>« 

,        ,    ^      .  specially  pleaded. 

the  defendant  to  move  to  enter  a  nonsuit.  ch,^r*,  whether 

it  is  necessary  for 
sncb  bill  to  spe* 

Mansdf  in  the  ensuing  term,  obtained  a  rule  accordingly,  and  cited  Lester  cify  tiie  conrt  in 

V.  Lazarus  (a).  which  the  business 


hM  been  done. 


Crowder  now  shewed  cause. — This  objection,  supposing  it  to  be  valid,  is 
not  open  to  the  defendant  under  the  plea  of  the  general  issue.  This  has 
been  expressly  decided  by  Parkcf  B.  in  Moore  v.  Dent  (6),  and  in  Becke  v. 
Mordaunt  (c)  the  Court  appeared  to  be  of  the  same  opinion. — TPattesorif  J. 
referred  also  to  the  case  o£ Holmes  v*  Grant  {d ).] 

Ball  and  ManseU  contr^. — The  words  in  the  statute  {e)  relative  to  attornies 
are  analogous  to  those  in  the  Apothecaries'  Act,  and  the  same  effect  must 
attend  upon  both.  In  Morgan  v.  Ruddock  (f)  it  was  held,  that  under  the 
plea  of  non  assumpsit  it  might  be  objected  that  the  plaintiff  was  precluded 
under  the  statute  55  Geo.  3,  c.  194,  from  recovering.  It  appears  also  from 
the  report  of  Becke  v.  Mordaunt,  in  4  DowHng^s  P.  C.  (^),  that  Parke,  J.  did 
not  approve  of  the  ruling  by  Patteson,  J.  in  Moore  y.  Dent.  No  promise  by 
the  defendant  can  be  inferred  until  after  the  delivery  of  a  bill,  pursuant  to 
the  statute.  It  is  therefore  open  to  him  to  urge  the  non-delivery  as  a  defence 
under  the  plea  of  non  assumpsit. 

Lord  Denman,  C.  J. — It  seems  to  have  been  repeatedly  decided  that  this 
defence  must  be  specially  pleaded.  Those  decisions  have  never  been  over- 
ruled, and  we  are  not  disposed  to  disturb  them.  Very  great  convenience 
results  from  requiring  the  grounds  of  the  defence  to  be  put  upon  the  record. 

LiTTLSDALE,  J. — The  difference  between  the  positions  of  attornies  and 
apothecaries  is  this  :  as  to  attornies,  they  are  competent  to  make  a  contract, 
but  are  disabled  from  recovering  upon  it  if  it  appear  that  they  have  not  com- 
plied with  the  provisions  of  the  statute.  But,  as  to  apothecaries,  the  legis- 
lature deprives  them  of  all  capacity  to  make  a  contract  unless  duly  qualified. 

Patteson,  J. — The  case  of  Morgan  v.  Ruddock  was  decided  simply  on  the 
words  of  the  statute,  which  provide  that  an  attorney  shall  not  recover  unless 
he  shall  prove  on  the  trial  that  he  was  duly  qualified.  It  is  impossible,  there- 
fore, without  repealing  the  statute,  to  hold  him  entitled  to  recover  unless  he 
does  give  such  proof. 

Rule  discharged. 

(a)  2  C.  M.  &  R.  665.  (0  22  G.  3,  c.  23. 

{b)  1  M.  &  R.  462.  (/)  4  Dowl.  P.  C.  311. 

(c)  2  Biog.  N.  C.  140;  5.  C.  1  Hodges,  (g)  4  Dowl.  P.  C.  112,  and  M€  the  nott 
196.  to  5.  C.  in  1  Hodgei,  196. 

(d)  1  Gale,  69. 
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Eckstein  and  another  v.  Reynolds. 

fJEBT  for  goods  sold.  Plea,  nunquam  indebiiaius,  except  as  to  8/,,  as  to 
wliich  a  tender.  The  cause  waa  trit^d  before  Lord  Dentiian,  C.  J.  at  the 
sittings  after  Michaelmas  term,  1835.  A  witness  who  was  called  to  prove  the 
tender  stated,  that  he  went  to  one  of  the  plaintiR^  and  said  to  liim,  "  I  call  to 
tell  you  that  I  lender  you  S/.insetlleinentof  fltynoWj's  bill."  It  was  objecteil 
that  this  was  only  a  conditional  offer,  and  therefore  did  not  amount  to  s  legal 
tender.  The  learned  judge  left  it  to  the  jury  to  say  whether  it  was  condi* 
tional  or  not.     Verdict  for  the  defendant. 


Thesiger  having  obtained  a  rule  nisi  for  a  i 
question  was  not  one  for  the  jury  to  decide  ; 
and  that  the  Itamed  judge  ought  therefore  t. 
9  aider  it  as  an  invalid  tender; 


ew  trial,  on  the  ground  (hst  (he 
that  the  oSer  was  conditional, 
have  directed  the  jury  to  coa- 


ft.  AUxander  (with  whom  was  C.  Jona)  now  shewed  cause.  No  doubt  where 
an  offer  to  pay  money  is  clogged  with  a  condition,  it  does  not  amount  to  b 
tender.  The  only  queBtion  in  this  case  is,  whether  the  offer  proved  was  con- 
ditional or  not.  Now  the  words  used  were  ambiguous,  and  may  have  meaot 
simply  "  I  tender  you  8/.  on  behalf  of  Re^noldi."  And  where  words  used  in 
mercantile  transactions  are  susceptible  of  diffi^rent  meanings,  it  is  for  the  juty 
exclusively  to  determine  which  meaning  shall  attach  ;  Clagton  v.  Grtgion  {a), 
Bold  V.  Ramer(b).  There  are  some  cases  which  at  first  sight  may  appear 
unfavourable  to  the  defendant;  Evatig  v.  Jadkins  (c).  Strong  v.  Harvey  [d), 
Mitchell  v.  Ring  (e)-  But  in  all  these  the  language  used  was  unequivocal, 
and  the  plaintiff  was  required  to  accept  the  sum  offered  in  discharge  of  the 
whole  amount  claimed.     (He  was  then  stopped  by  the  Court.) 


C.  R.  Turner,  contra.  The  rule  of  law  with  regard  to  tender  is,  that  the 
oflfer  must  be  unconditional,  without  any  teniu ;  the  offer  should  be  so  made 
that  if  the  plaintiff  accepts,  it  is  still  open  to  him  to  say,  that  more  is  due; 
Peacock  V.  DickeTton(f),  Ckeminant  v.  Tiornton(g).  It  cannot  be  contended 
that  if  the  plaintiff  had  taken  the  81.  "  in  settlement  of  Reynoldg'a  bill,"  it 
would  still  have  been  open  to  him  to  bring  an  action  for  the  amount.  The 
same  phrase  was  used  in  Milchell  v.  Ring  "  as  a  settlement,"  and  the  tender 
was  held  to  be  bad.  Where  the  words  are  plain  and  clear,  as  they  are  here, 
there  is  no  question  for  the  jury  ;  indeed  it  does  not  appear  from  any  of  die 
authorities  that  the  words  used  have  ever  been  referred  to  the  jury  to  decide 
whether  they  amount  to  a  valid  tender  or  not.  In  Finch  v.  Brook  (A)  the  jury 
found  a  special  verdict,  and  the  Court  there  decided  that  no  tender  had  been 
made. 


Lord  Dehhan,  C.  J. — Suppose  the  order  of  the  words  used  had  been  re- 
s  had  said,  "  I  call  to  settle  Reynolds's  bill,  and  I  tendei 


versed,  and  the  w 

(o)  4  Nev.  &  Man.  6< 
(t)  I  M.&  W.343. 
(c)  4  Camp.  156. 
(J>  3  Diog.  301. 


(t)  6C.tP.  237. 
(J)  2C.4i  P.5I  n. 
(«)  2C.&P.  50. 
th)  1  llLoe.  N.C.253. 
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you  8/."    That  certainly  would  have  been  a  valid  tender.    The  relative  KingU  Bench. 

position  of  the  words  cannot  alter  the  effect  of  them.     In  the  cases  cited  for  v^v-^^ 

the  plaintiff,  the  offer  was  only  made  on  condition  that  the  party  would  re-  ^mtein 

lease  the  whole  of  his  demand.    The  circumstances  are  very  different  here,  „. 

and  since  the  meaning  of  the  words  was  certainly  ambiguous,  I  think  it  was  Reynolds. 
properly  left  to  the  jury  to  determine  it. 

LiTTLEDALE,  J. — I  canuot  bring  myself  to  think  that  it  is  the  province  of 
the  judge  in  all  cases  to  decide  whether  words  used  are  to  be  understood 
conditionally  or  not.  In  some  they  may  be  so  clear  that  he  may  properly 
tell  the  jury  no  doubt  exists  about  their  meaning.  But  where  they  are  am- 
biguous, as  here,  I  think  that  the  jury  ought  themselves  to  decide. 

Patteson,  J.,  concurred. 

Rule  discharged. 


Brearley,  surviving  Assignee  of  Jay  r.  Andrew. 


June  1. 


A  SSUMPSIT.     The  first  count  of  the  declaration  stated,  that  theretofore 

and  before  Jay  became  a  bankrupt,  to  wit,  on  &c.,  defendant  was  indebted  promUe  by  a 
to  Jay  in  200/.  for  money  had  and  received  to  the  use  of  Jay;  that  before  ^i'o**\'^*nV 
making  the  promise  thereinafter  next  mentioned,  to  wit,  on  &c.,  a  commission  consideratioa  of 
of  bankruptcy  was  issued  against  defendant,  and  thereupon  defendant,  to  wit,  Jebt  Mderth« 
on  &c.,  in  consideration  of  the  premises,  and  that  Jay  would  prove  said  debt  comminiou,  held 
of  200/.  against  defendant's  estate  under  his  bankruptcy,  defendant  promised  ^I^Ji'onudg"  ^** 
Jay  to  pay  him  the  said  sum  of  200/.  after  the  delay  of  a  few  months.    Aver-  m^ut. 
ment,  that  although  five  years  had  elapsed  since  the  promise,  and  although 
Jay  did  afterwards  prove  said  debt  of  200/.  under  defendant's  commission, 
defendant  had  not  paid  the  200/. 

Plea.  Non  assumpsit. 

At  the  trial  before  Patteson^  J.  at  the  London  sittings  af\er  Michaelmas 
term,  1835,  the  plaintiff  having  obtained  a  verdict,  ff,  H,  Watson^  in  the  fol- 
lowing term,  obtained  a  rule  nisi  for  arresting  the  judgment. 

Sir  F,  Pollock  (with  whom  was  Hoggins)  now  shewed  cause.  The  objec- 
tion to  the  declaration  is^  that  it  does  not  state  any  consideration  for  the  de- 
fendant's promise ;  but,  after  verdict,  many  circumstances  may  be  suggested, 
under  which  the  promise  would  be  supported  by  a  good  consideration.  Sup- 
pose the  defendant  had  fraudulently  obtained  money  from  the  plaintiff,  the 
plaintiff  might  recover  it  back  either  in  trover  or  assumpsit ;  Abbots  v. 
Barry  (a) ;  and  if,  on  the  application  of  the  defendant,  he  waived  tort,  and 
consented  to  prove,  as  a  debt  under  the  commission,  the  amount  so  obtained 
from  him,  that  would  be  a  good  consideration  for  defendant's  promise.  The 
circumstances  under  which  defendant  obtained  the  money  may  amount  even 
to  misdemeanor  ;  still  his  promise,  in  consideration  of  the  plaintif}*not  prose- 
cuting him,  might  be  sustained.     Such  a  promise  would  not  be  void  on  the 

(«)  5  Moore,  98. 
VOL.  III.  I  1 
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of  public  policy,  for  all  misdemeanors,  whether  they  consist  in  not 


serving  an  office,  in  not  repairing  a  road,  c 
be  compounded.  In  Gilraour  v.  Ktng{a),  wher 
assignee  of  a  bankrupt's  estate,  on  receiving  i 
agreement  hy  the  petitioning  creditor,  who  was  also  solicitor  to  the  com- 
mission, to  give  such  an  indemnity,  was  held  good.  Many  other  cases  may 
be  supposed  in  order  to  uphold  the  declaration  after  verdict. 


1  any  graver  matter,  may  alike 
a  stranger  agreed  to  become 
I  indemnity  against  costs,  an 


»'.  H.  IVatton,  t 


Lord  Dekman,  C.  J.  {after  stating  the  agreement.) — The  mere  statement 
of  the  defendant's  premise  shews  it  to  be  invalid.  The  declaration  cannot  be 
supported  except  by  the  supposition  of  a  number  of  facts,  of  which  there  i» 
no  trace  in  the  record. 


LtTTLEDiLE,  J.— 

mise  by  a  bankrupt 


)pay 


of  the  same  opinion.     This  is 
of  his  creditors  in  full. 


1  unqualified  pro- 


it  necessary  to  say  whether  the  declaration  would 
be  good,  if  it  stated  the  facts  which  have  been  suggested  at  the  bar ;  it  ia 
enough  to  say,  that  they  are  not  stated,  nor  any  other  facts  constituting  a 
legal  agreement. 

Rule  absolute  to  arrest  the  judgment  (6). 

Colrridgc,  J.,  who  was  abseal  from  illneai. 


Field  v.  Woods.  ^^J 

Id  -n  iciioD  on   A  SSUMPSiT  on  a  banker's  cheque  dratvn  by  defendant  on  the  12th  Jane, 

■  bu>krr'.cb«iDe.  1835. 

feudiut'p'i^ni  ^'**'  '^^'  ''■^  defendant  did  not  draw  the  said  cheque  modo  et  form&. 

■haihcdiii  net  At  the  trial  before  Williams,  i .  aX  the  London  sittings  after  Hilarv  term, 

Badott'fo™!  1836,  the  defendant's  counsel,  after  the  cheque  had  been  put  in   and  read, 

Uw  hau-uinant,  stated  that  he  was  prepared  lo  prove  that  the  cheque  was  post-dated,  and 

•ud)ikI,«h  contended  that  it  was  therefore  inadmissible  in  evidence,  for  want  of  a  stamp. 

i™V* J^'J*^  The  learned  judge,  conceiving  that  such  a  defence  ought  to  have  been  raised 

wiUunitobjKtioa.  by  the  pleadings,  directed  a  verdict  for  the  plaintifF.     Payne,  the  following 

SLtendmd'  term,  having  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  mic 

nideiKe  thu  Iha    direction, 

Channell  now  shewed  cause.  The  want  of  a  proper  stamp  has  not  tbe 
!'"  6ame  effect  upon  all  instruments.  Some  of  them  it  makes  Toid,  as  Jodcn- 
>The~  tures  of  apprenticeship,  in  which  the  consideration  is  not  truly  set  forth ;  othen 
'*"'*'  it  merely  makes  inadmissible  in  evidence.  The  cheque  in  question  was  cer- 
ii.thu  tainly  not  void  for  want  of  stamp,  and  was  properly  allowed  to  be  read  in 
d"""  evidence.  The  55  Geo.  3,  c.  184,  does  not  incorporate  the  provisions  of  31 
been  Gto.  3,  c.  S5,  s.  19,  rendering  bills  or  drafts,  which  are  not  duly  stamped, 
"nid!  inadmissible  in  evidence;  but  simply  imposes  in  ss.  11,  12  &  13,  penaltiei 
'"*-      upon  the  issuing  such  instruments  either  not  duly  stamped  or  post  dated, 

[he  wtnt  of  itHnp  Deed  not  be  •pecitllj  plcidcil. 
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(a)  1  East,  435. 

(6)  3  Boft.  &  Pol.  559. 

(c)  2B.  &C.  11. 

(d)  5  B.  &  Ad.  32. 


(«)  2  M.  &  W.  52. 
(/)  2M.&  W.26. 
Ig)  Moo.  &  Mai.  196. 


Field 

o. 

Woods. 


without  either  avoiding  them  or  affecting  them  as  instruments  of  evidence  ;    JTtn^'f  B^nch, 

Allen  V.  Keeves  (a)  and  Whittoell  v.  Bennett  (b)  may  be  cited  to  shew  this 

cheque  was  void ;  but   Upstone  v.  Marchant  (c)  and  IViUiams  v.  Jarrett  {d) 

decide  that  the  date  given  on  the  face  of  bills  is  to  be  taken  as  their  real 

date.     The  cheque  was  to  be  taken  on  the  same  principle  to  be  dated  truly> 

and  consequently  was  properly  received  at  the  trial. 

But  the  objection,  even  if  tenable,  was  not  made  until  after  the  instrument 
had  actually  been  read,  and  was  therefore  too  late.  The  evidence  had  been 
received  without  objection  and  could  not  be  expunged. 

Lastly.  The  defence  should  have  been  specially  pleaded :  it  has  the  effect, 
not  of  denying  the  contract  declared  upon,  but  of  avoiding  it  by  extrinsic 
matter.  A  new  and  independent  fact  was  sought  to  be  introduced  at  the 
trial,  a  fact  not,  like  the  insufficiency  of  a  stamp  to  a  bill,  apparent  upon  the 
instrument  when  produced,  but  a  fact  requiring  evidence,  unconnected  with 
the  issue,  to  establish  it. — [Pattesony  J. — If  the  objection  might  be  taken  to  a 
bill  of  exchange,  it  might  equally  be  taken  to  a  post  dated  cheque,  for  if  post 
dated,  it  is  no  cheque  at  all,  but  a  bill  of  exchange,  and  should  have  been 
declared  upon  accordingly.] — The  defence,  if  good,  was  to  shew  the  instru- 
ment was  tainted  with  illegality,  and  is  instanced  in  the  new  rules  as  one  of 
the  defences  which  must  be  specially  pleaded. 

Payne,  contra.  The  want  of  stamp  was  not  any  defence  at  all,  but  an  in- 
firmity in  the  title  of  the  plaintiff  himself;  it  could  not  therefore  have  been 
pleaded,  and  M^Dowall  v.  Lyster  {e)  and  Dawson  v.  M* Donald  (f),  are  ex- 
press decisions  on  this  point.  The  31  Geo,  3,  c.  25,  s.  19,  does  not  make 
void  such  a  cheque,  it  merely  says  that  it  shall  not  be  received  in  evidence. 
How  could  this  be  pleaded  ? 

With  respect  to  the  time  of  taking  the  objection,  Jones  v.  Fort  (g)  is  an 
authority  that  evidence  improperly  received  may  be  struck  out  at  any  time, 
and  that  the  party  objecting  to  it  will  not  even  be  allowed  to  interpose  in 
the  first  instance. 

In  IVilliams  v.  Jarrett  there  was  a  stamp  upon  the  instrument,  although  it 
was  insufficient.  This  case  is  the  same  in  principle  with  Allen  v.  Keeves  and 
Whilwell  V.  Bennett^  where  the  instruments  had  no  stamp  at  all. 

Lord  Denmak,  C.  J. — llie  case  of  Dawson  v.  McDonald  was  not  decided 
when  this  case  was  tried,  or  my  brother  Williams  would  have  received  the 
evidence  offered  by  the  defendant.  That  case  is  not  distinguishable  from  the 
present.  Here  is  a  contract  good  on  the  face  of  it,  but  shewn  by  extrinsic 
evidence  to  require  a  stamp.  The  only  effect  of  that  is,  as  observed  by  Parke, 
B.  in  Dawson  v.  M* Donald,  *'  That  the  instrument  cannot  be  given  in  evidence. 
Allowing  such  pleas  as  this,"  he  adds,  "  only  raises  doubts  at  the  bar  where 
none  really  exist.*'  In  that  case  the  Court  refused  to  allow  defendant  to 
plead  that  the  instrument  was  not  properly  stamped. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  language  of  55  Geo.  3, 
c.  184,  is  quite  comprehensive  enough  to  embody  the  provisions  of  31  Geo.  3, 
c.  25 f  s.  19,  as  to  the  inadmissibility  of  bills  of  exchange  in  evidence,  unless 
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rine'i  Btneh.    '''"y  ^""^  properly  stamped.     This  insirument  diiJ  not  come  within  the  exemp- 
v*',<>j        tion  from  the  stamp  duiieg  upon  bills  of  exchange  enumerated  in  the  schedule 
Ytn.a         of  the  latter  set,  because  although  a  "  draft  or  order"  in  form,  it  did  not  "  beat 
Wmm         ^"'*  ""  "^  before  the  day,"  on   which  il  was  issued.     Not  being  then  wilbin 
ihe  exemptions,  it  was  within  the  enacting  part  of  llic  schedule,  relative  to 
bills  of  exchange,  and  so,  according  to  section  19  of  the  former  act,  was  in- 
admissible in  evidencefor  wantof  aatamp.     But  it  is  said,  that  as  the  insiru- 
ment had  in  point  of  fact  been  read  in  evidence,  withonl  objection,  that  the 
evidence  could  not  afterwards  be  expunged.    That  is  the  rule  with  respect  to 
instruments  on  the  face  of  which  the  objection  is  apparent,  but  it  is  otlierwise 
where  the  objection  can  only  be  raised  by  extrinsic  evidence,  as  was  the  case 
with  the  cheque  in  question.     It  appeared  to  be  receivable  unit!  the  defence 
yrn  entered  upon  and  disclosed  new  facts,  which  shewed  that  it  was  not 
receivable.     As  to  the  necessity  of  pleading  specially  the  want  of  stamp,  ilit 
recent  decision  in  the  Court  of  Exchequer  is  in  point  and  quite  conclusive. 

Pattebon,  J.— The  55  Geo.  3,  e.  184,  appears  to  me  to  incorporate  31 
Gto.  3,  c.  25,  s.  19,  which  says,  that  instruments  not  duly  stamped  shall  n« 
be  "admitted"  to  he  "available  in  law  or  equity,"  Now  although  the  in- 
strument in  question  had  been  read,  il  was  merely  primi  facie  in  evidencf, 
not  actually  so  ;  and  the  extrinsic  proof  of  its  having  been  issued  before  iiif 
time  of  its  dale  rendered  it  inadmissible.  The  enacting  part  of  the  sche- 
dule to  55  Geo.  3,  comprises  all  bills  of  exchange  ;  but  drafts  or  orden 
dated  on  or  before  the  time  of  their  issuing  fall  within  the  exemption  afler- 
w&rds  given.  Now  the  circumstance  that  this  cheque  was  issued  before 
the  time  of  its  date,  and  that  consequently  it  did  not  come  within  the  ex- 
emption of  the  schedule,  could  not  appear  on  the  face  of  the  instrument  so 
■■  to  exclude  it  from  being  read  in  the  first  instance.  But  that  circum- 
■tance  waa  made  to  appear  by  extrinsic  evidence,  and  the  ordinary  pre- 
■umption  was  thereby  rebutted,  that  the  date,  which  an  instruinent  fm- 
ports  to  bear,  is  the  real  date.  Was  il  then  required  by  the  new  rules  of 
pleading  that  the  want  of  stamp  should  be  specially  pleaded  7  Clearij 
not.  The  objection  did  not  in  any  nay  avoid  the  effect  of  the  instrunwDt 
by  way  of  defence,  but  merely  excluded  it  a*  a  means  of  proof.  The  cme 
in  the  Exchequer  is  a  direct  authority. 

WiLLtAHS,  J.,  concurred.  Rule  abwriule. 


Doe  il.  Winder  and  Mary  his  Wife  v.  Lawes. 

T1..(bli<.wi»i     E'^^'"'^**^^^  **"■  '''*  undivided  third  part  of  certain  copyhold  I 
iHuiH iu « »iii,- 1  within  the  manor  of  Ham,  in  the  county  of  Surrey,  tried  before  1 

^tc,  dmiH  uid  1 


i«  period  whfD  Ui«  d«Titfl  rainfl  into  apmllon,  i.  fl.  Uifl  drml 
4.  A  dniu  of  t1i«  rrvtitloii  Ut  ■  UiMnt  for  Ufp  DierfH  the  111 
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Dob 

d. 

Winder 

V. 

Lawes. 


Denman,  C.  J.,  at  the  Spring  assizes  for  that  county  in  1885.     Verdict  for    King'i  Bench. 
the  plaintiff^  subject  to  the  opinion  of  the  Court  upon  a  case,  from  which  it 
appeared, 

That  in  1804,  Philip  Cawston  the  elder,  having  been  admitted  to  the  lands 
in  question,  surrendered  them  to  the  use  of  his  will,  and  in  1811  died, 
leaving  his  widow  and  his  son,  Philip  Cawstoriy  the  younger,  surviving. 

I'he  material  part  of  his  will  was  as  follows.  The  will  and  both  the  codi- 
cils were  in  the  testator's  own  handwriting  : — "  1  give  and  bequeath  to  Sarah, 
my  dearly  beloved  wife,  my  freehold  in  Hertfordshire,  and  estate  in  Petty 
France,  Westminster ;  all  my  right  and  title  to  the  Robin  Hood  premises  in 
Kingston  Bottom,  in  the  parish  of  Ham,  in  the  county  of  Surrey;  and  all  my 
household  furniture,  together  with  my  clothes  and  debts,  and  my  plate  and 
stock  in  trade,  whom  1  likewise  constitute,  make  and  ordain  the  sole  execu- 
trix of  this  my  last  will  and  testament,  by  her  freely  to  be  possessed  and 
enjoyed  during  her  life,  and  at  her  demise  my  children  to  have  equal  share. 
If  my  loving  children  die  before  their  mother,  Sarah  Cawslon,  she  is  at  her 
free  will  to  give  and  bequeath  the  aforesaid  property  to  home  (a)  she  please  (a). 
And  I  do  hereby  utterly  disallow^  revoke  and  disannul  all  and  every  other 
former  testament,  will,  &c.,  and  no  other  to  be  my  last  will  and  testament. 
Dated  29  September,  1791.  P.  Cawston"  (l.  s.) 

"  N.B.  I  likewise  give,  demise  and  bequeath  to  Sarah,  my  dearly  beloved 
wife,  all  monies  in  the  hands  of  Biddulph,  Cox  &c  Ridge,  bankers,  Charing- 
Cross,  and  money  that  may  at  any  time  be  put  into  the  Bank  of  England,  or 
lodged  elsewhere.     October  28,  1799.  P.  Cawston" 

**  I  likewise  give,  demise  and  bequeath  to  Sarah  Cawston,  my  dearly  be- 
loved wife,  ail  my  copyhold  in  the  hamlet  of  Ham,  in  the  parish  of  Kingston, 
in  the  county  of  Surrey ;  and  likewise  all  monies  lent  out  upon  mortgage, 
bonds,  or  notes  of  hand.  P.  Caxoston,  Dated  this  20th  day  of  September^ 
1805." 

14  June,  1811.  The  will  and  codicils  were  proved  by  the  widow,  and  in 
1812,  at  a  manor  court,  the  homage  presented  the  death  of  Philip  Cawston 
the  elder,  and  at  the  same  court  his  widow  was  admitted  to  hold  the  lands 
&c.  according  to  the  will  of  her  late  husband,  at  the  will  of  the  lord  &c. 

Philip  Cawston  the  younger  was  never  admitted  as  tenant  in  reversion  or 
otherwise  to  the  lands  in  question,  nor  were  they  surrendered  to  the  use  of 
his  will,  which  was  dated  18th  March,  1811,  and  was  as  follows : — 

**  I  do  constitute  and  appoint  my  beloved  mother,  Sarah  Cawston,  whole 
and  sole  executrix  to  this  my  will,  and  further  I  do  hereby  bequeath 
and  give  unto  my  said  mother  and  executrix  all  and  singular  my  whole  and 
sole  property  I  may  die  possessed  of,  or  having  right  or  title  to  in  money, 
goods,  clothes,  leasehold,  copyhold  or  freehold,  bank  stock,  annuities,  mort- 
gages, bonds,  notes,  or  any  hereditary  property  I  may  either  die  possessed 
of,  or  have  any  legal  claim  or  expectation  to  the  same.  As  witness  my  hand 
and  seal  this  18th  day  of  March,  in  the  year  of  our  Lord  1811.  Philip 
Cawston"  (l.  s.) 

Sarah  Cawston  was  not  admitted  under  this  will,  nor  did  she  prove  it. 

In  1 824  she  made  her  will,  whereof  Samuel  Baxter  and  George  Snuillbones 
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i.    were  executors,  and  devised  all  her  estates,  frecliold  and  copyhold,  to  Saimtei 
Holden,  Daniel  Cork  and  Saiuuel  Baxter. 

In  1825  slie  died,  and  at  a  manor  courl  held  in  182S  lier  tLrec  devisea 
produced  ilie  letters  of  ndminiairBiion  with  the  tvill  Atmexed  of  PhiBp  Cat- 
ilvn  the  younger,  paid  the  line  upon  his  neglected  admission,  and  were  seve- 
rally aJ  mi  tied  loan  undivided  third  of  the  copyholds  in  question. 

The  7th  rule  of  customs  of  the  manor,  which  alone  applies  to  the  present 
case,  is  as  follows; — 

VII.  "  The  seventh  part  tif  our  customs  is,  that  If  any  tenant  which  hotileth 
land  of  our  sovereign  lord  the  king,  do  stie  it  out  of  the  said  court  without 
license  of  the  lord  of  the  soil,  he  is  to  forfeit  all  his  copyhold  which  he  hai)i 
lying  wiihiu  the  lordship,  except  it  be  brought  out  by  the  command  me  at  of 
the  king  or  his  most  honorable  counsel ;  and  furthermore,  whether  be  came 
to  it  by  inheritance  or  hy  purchase,  and  so  holding  it  to  him,  his  heira  ot 
assigns,  and  so  at  the  hour  of  his  death  deliver  and  siirrentier  to  his  next 
heir;  and  if  so  be  that  after  the  death  of  any  such  tenant  the  heir  tloth  give, 
set  or  lay  to  mortgage  any  copyholil  land  lying  within  any  of  the  said  lord- 
ships before  the  said  heir  be  admitted  and  hath  paid  his  line  according  to 
the  custom  and  manor  of  the  said  lordships,  that  iheir  sale,  grant,  surreodu 
or  mortgage  made  by  the  same  heir  shall  stand  clearly  void  and  of  dom 
effect  by  our  customs." 

JUaiy  Winder,  the  lessor  of  the  plaintiff,  is  one  of  three  sisters  of  PkSf 
CitfMtoa  the  elder,  and  claims  an  undivided  third  part  of  the  lands  in  qiM*> 
tion  as  coheiress  of  Philip  Cawtlon  the  younger,  by  descent, 

Daniel  Cork  and  Samud  Butler,  two  of  the  devisees  under  whom  the  de- 
fendant claims,  are  the  nephews  and  customary  coheirs  of  Sarah  CaTMtmt. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintifT  be  en- 
titled to  recover.  If  the  Court  be  of  tliat  opinion,  the  verdict  is  to  stand,  if 
not  a  nonsuit  is  to  he  entered. 


Manuel,  in  Michaelmas  ti 
tlie  plaintiff. 


J.  Hodgson  contra. 
Maniel  in  reply  (a). 


t,  argued  the  case  on  behalf  of  the  lessors  al 


Cur.  adv.  null. 


Lord  Dei 


,N,    C.  J., 


I  term  delivered  the  judgment  of  the  Coim- 
It  is  admitted  in  this  ease  that  the  lessor  of  the  plaintiff,  Marif  ft'inder.a 
one  of  the  customary  coheiresses  both  of  Philip  Cawiton  the  father,  u^ 
Philip  Cmciton  the  son,  has  a  good  title  to  the  copyhold  in  dispute;  uoka 
the  inheritance  of  it  has  been  effectively  disposed  of  either  by  the  last  codid 
to  the  will  of  the  former,  or  by  the  will  of  the  latter.  Two  poiats 
accordingly  been  made  in  the  argument  for  the  defendant ;  the  fir^t,  ibaia 
estate  in  fee  passed  by  the  codicil  to  the  will  of  P/iilip  Caojslon,  senior,* 
Sarah  Cawifun,  under  whom  the  defendants  claim  ;  the  second,  which  aiiKi 
only  if  the  first  is  not  sustainable,  that  she  look  the  same  estate  under  i* 
will  of  her  son,  and  that  it  has  passed  to  the  defendants,  or  some  of  them. 

(d)  The    orgamcnts    and    authoiiliei 
fully  discuised  in  ihc  judgmcDl  uflbo  C 


ihe  argiuncDts  of  couiuel  arc  therefore  m* 


led. 
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The  codicil  is  as  follows :— »"  I  likewise  give  &c.  to  Sarah,  my  dearly  be-    King*s  Bench, 
loved  wife,  all  my  copyhold  in  the  hamlet  of  Ham,  in  the  parish  of  Kingston,        v^v^ 
and  in  the  county  of  Surrey,  and  likewise  all  monies  lent  out  upon  mortgage,  Doe 

bonds  or  notes  of  hand."     It  was  contended,  that  the  words  *'  all  my  copy-        «^  ^' 
hold"  were  equivalent  to  **  to  all  that  1  hold  by  copy  ;"  and  if  so  read,  even  v. 

by  themselves  must  be  taken  to  import,  not  merely  the  land  so  held,  but  the  Lawe», 
interest  in  the  land,  i.  e.  the  estate :  that  this  meaning,  if  doubtful  in  itself, 
was  rendered  clear  by  the  juxta-position  in  the  same  sentence  of  the  words 
"  all  monies  lent  out  upon  mortgage,  &c.,'*  as  to  which  it  was  clear  that  the 
testator's  whole  interest  would  pass  absolutely  to  Sarah  Caivston.  Moreover, 
reading  the  codicil  in  question  with  the  will  itself  and  the  prior  codicil,  it  is 
said  that  a  clear  intention  on  the  part  of  the  testator  may  be  collected  to  die 
intestate  as  to  no  part  of  his  property ;  and  further,  that  in  the  will  itself, 
where  there  was  an  intention,  both  as  to  realty  and  personalty,  to  limit  the 
interest  of  the  wife,  first  given  her,  to  a  life  estate,  the  testator,  an  illiterate 
person,  making  his  own  will,  has  evinced  his  own  understanding  of  the  man- 
ner in  which  such  an  intention  might  properly  be  carried  into  effect  by  add- 
ing express  words  of  restraint ;  and  that  a  contrary  intention  to  give  the 
whole  interest  must  be  inferred  from  the  absence  of  any  such  words  in  the 
codicil  in  question. 

The  argument  therefore  for  the  defendant  rests  upon  the  import  of  the 
express  words,  and  upon  the  evidence  of  intention  to  be  collected  from  the 
face  of  the  will.  We  are  of  opinion,  that  the  words  themselves,  even  read  as 
we  are  desired  to  read  them,  and  conjoined  with  the  other  bequest  in  the 
same  instance,  are  not  sufficient  to  carry  the  fee  ;  the  property  appears  to  us 
to  be  described  only  by  its  tenure  and  local  situation,  and  that  these  words  of 
description  do  not  include  the  quantity  of  interest  in  the  testator ;  see  Right 
v.  Sidehotham  (a).  In  Doc  v.  Child  {h)  and  Doe  v.  Wright  (c)  where  the  same 
devise  received  a  construction  by  the  Courts  of  Common  Pleas  and  King's 
Bench,  the  words  "  all  my  lands,  freehold,  copyhold,  and  leasehold,  in  the 
county  of  Essex,"  were  held  to  pass  only  an  estate  for  life  in  the  freehold 
and  copyhold  ;  and  in  Doe  d.  Norm  v.  Lucker  {d)  a  case  very  much  resem-* 
bling,  but  somewhat  stronger  than  the  present,  a  devise  to  sons  *'  share  and 
share  alike,  equally  to  be  parted  between  them,"  (after  the  death  of  the  tes- 
tator's wife)  of  the  '*  above  bequeathed  lands,  goods,  chattels,"  was  held  to 
give  them  only  an  estate  for  life,  though  the  '*  above  bequeathed  lands"  were 
first  specifically  bequeathed  for  life  as ''  my  freehold  estate  called  Pouncotts.*' 
The  argument  therefore  is  reduced  to  the  evidence  of  intention,  and  certainly 
no  one  can  read  the  will  and  codicils  attentively,  without  forming  at  least  a 
strong  opinion  that  the  testator  intended  to  give  to  his  wife  the  whole  and 
absolute  interest  in  the  copyhold  in  question  ;  but  cases  so  clear  and  numer« 
ous,  and  standing  on  too  strong  a  principle  to  be  overruled  by  us,  have  de- 
cided, that  where  the  words  used  by  a  testator  in  any  devise  can  be  satisfied 
by  understanding  them  in  their  ordinary  meaning  (and  if  the  words  be  tech-> 
nical,  the  technical  is  their  ordinary  meaning,)  and  where  the  whole  of  the 
will  does  not  make  it  a  necessary  inference  that  they  were  used  in  any  other, 
the  Court  cannot  give  them  any  other.  Our  duty  is  to  ascertain  the  inten- 
tion of  the  testator  by  what  be  has  written ;  and  in  so  doing,  for  the  sake  of 

(a)  1  Doug.  769.  (c)  7  T.  R.  64. 

(b)  1  N.  R.  335.  (<f)  3  B.  &  Ad.  473. 


TERM  REPORTS  is  the  KING'S  BENCH. 

unifomity  of  decision,  we  must  take  liim  to  Iiave  used  his  languoge  in  lu 
ordinary  meaning,  if  it  bears  any,  and  unless  by  so  doing  we  necessiril}- 
contradict  nn  overruling  intention  unequivocally  expressed  in  the  coniexL 
Tried  by  this  rule,  we  think  it  clear,  that  a  life  estate  only  in  the  copjhoM 
in  question  passed  by  the  codicil,  and  we  ihi-rcfore  proceed  to  ibe  second 
and  more  important  point  in  tlie  argument  for  the  defendant. 

The  second  point  is,  that  Sarah  Cawilon  took  an  estate  in  fee  in  the  copv 
hold,  under  the  will  of  PAUip  Caruston,  her  son,  which  it  was  not  disputn! 
contained  words  sufficiently  large  for  the  purpose.  This  assumes  thai  tin 
reversion  descended  on  him,  and  the  facts  stand  thus : — Sarah  was  adminni 
"  to  hold  according  to  the  will  ofhcr  hnsband  ;"  the  heir  at  law  was  oevrt 
■eparately  admitted,  nor  did  he  ever  surrender  to  the  use  of  hia  will.  In 
ISII,  and  before  the  admission  ot Sarah,  he  made  his  will,  and  devised  the 
reversion  to  her  in  fee,  and  died  in  1819.  She  was  not  admitted  under  ihu 
will  nor  did  she  administer  to  it,  but  she  devised  over  to  the  defendants  (d) 
by  a  will  made  in  \SSi,  and  died  in  1835.  Two  of  the  defendants  (a)  vr 
her  customary  coheirs,  and  all  liave  been  admitted.  As  the  will  of  Pitlif 
Cmitlan,  junior,  contains  an  express  devise  of  copyholds,  and  be  died  afm 
the  passing  of  ihe  55  Gto.  S,  c,  193,  it  seems  clear,  upon  the  words  of  till 
statute  and  the  authority  of  Doe  v.  Bird  (6),  that  the  mere  want  of  a  snrrto- 
der  by  him  would  be  cured  ;  but  it  was  contended  in  the  first  place,  that  bu 
devise  without  surrender  was  inoperative  for  want  of  his  previous  adnustioB, 
Now  unless  there  be  a  diaiiiiction  in  principle  as  to  this  point  between  At 
devise  of  an  estate  which  has  descended  in  possession  on  the  heir  at  lav, 
and  that  of  a  reversion  so  descending,  the  case  of  liig/il  v.  Bankt{e) 
direct  and  considered  authority  that  admittance  is  not  necessary.  It  is  dif- 
ficult to  see  how  there  can  be  any  distinction  between  the  two  suppogeJ 
cases.  Upon  the  death  of  the  father,  in  the  present  case,  and  befon 
admittance  of  the  widow,  the  whole  legal  estate  descended  in  possessions 
PAilip,  the  heir  ai  law ;  floe  v.  Hicks  (d).  At  (hat  lime  he  might  have 
a  vahd  surrender  before  admittance,  and  his  will  after  such  surrender,  and 
without  any  admittance,  would  hove  passed  the  estate.  The  extent  to 
the  will  would  have  operated  htnefieially  might  have  been  subject  in  eqoin 
to  the  equitable  rights  of  the  devisee  for  life  under  ihe  prior  will ;  but  at  U» 
the  legal  estate  must  have  prevailed. 

Thus  it  would  have  stood  if  the  devisee  for  life  never  had  been  admitttJ; 
and  this  case  would  then  have  been  precisely  the  same  as  that  of  R^gW' 
Banki.  But  how  can  her  admittance,  her  interest  being  only  a  tenant  for  IL'r. 
prejudice  the  heir's  legal  estate,  or  the  operation  of  his  will  beyond  tht  n- 
tent  of  her  interest  ?  Her  admittance  would  indeed  turn  his  estate  inim 
reversion  ;  but  as  reversioner  he  would  have  been  equally  in  the  seisin  as  be- 
fore,— hemightcqnally  surrender  that  interest;  Co/cAin  v, Co/cAin(c).  Indcri. 
before  the  passing  of  the  statute  he  naut  equally  have  surrendered  it  in  ordti 
to  make  an  effectual  devise ;  afler  a  surrender,  the  interest  would  have  beo 
equally  devisable,  and  if  so,  the  statute  operates  and  makes  it  devisable  wiiir 
out  such  surrender,     Accordingly  in  the  King  v.  Turner  (f)  it  will  be  «« 

fa)  i.e.    iha   ileriseei,  under  wbom  tke  (<f)  2  Wila.  13. 16. 

ilereDdiDls  claim.  (<}  Cio.  KlU.  662. 

(I.)  S  N.  &  M.  679  ;  6  B.  &  Ad.  695.  (J)  '^  Sim.  545  i  1  UvIm  &  Ktta  t» 
(e)  3  11.&Ad.664. 
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that  the  testator,  whose  devise  without  admittance  was  held  to  be  inoperative,    King*t  B$ueh. 
was  an  heir-at-law  on  whom  a  copyhold  had  descended  in  reversion,  subject         v^^'^-^ 
to  the  free  bench  of  the  widow,  durante  viduitate.  ^°" 

Thus  we  come  to  a  conclusion,  that  the  want  of  an  admittance  by  the  heir-        Winder 
at-law  will  not  prevent  the  operation  of  his  will,  on  the  ground,  1st,  That  it  v, 

could  not  have  that  effect  if  the  devisee  for  life  never  had  been  admitted :  awes. 

and  2dly,  That  lier  admission  subsequently  to  the  devise  cannot  prejudice  Thi"^  point, 
its  operation  upon  the  reversion.  It  is  perhaps  therefore  unnecessary  to 
consider  a  further  answer  which  was  given  at  the  bar  to  this  objection,  that 
Philip,  the  son,  was  in  fact  admitted  by  virtue  of  the  admission  of  Sarah,  but 
it  may  be  as  well  to  dispose  of  that  point  also.  The  authorities  are  numer- 
ous and  clear  to  shew  that  the  admission  of  the  particular  tenant,  is  the  ad- 
mission of  the  remainder-man  also ;  and  the  principle  on  which  that  has  been 
laid  down  applies  equally  to  the  reversioner ;  namely,  that  the  particular 
estate  and  the  remainder  make  but  one  estate.  And  as  to  a  distinction 
which  may  exist  in  respect  to  the  lord's  fine  between  the  two  cases,  that  will 
not  be  material  upon  the  present  point,  which  regards  only  the  vesting  of  the 
estate  for  the  purpose  of  transmission.  Nothing  is  found  in  the  present  case 
as  to  any  special  custom  with  regard  to  the  lord's  fine,  which  affects  the 
question  now  before  us :  in  the  absence  of  any  such  custom,  the  payment  of 
the  fine  is  collateral  to  the  vesting  of  the  estate,  and  our  decision  of  this  case, 
as  between  these  parties,  will  not  in  any  way  prejudice  the  lord's  right.  Some 
observations  were  made  upon  the  form  of  Mary  Caicston*s  admission ;  but  we 
think  that  immaterial :  the  form  of  the  admission,  whatever  it  may  be,  enures 
according  to  the  title.  And  we  accede  to  the  argument,  that  the  admittance, 
when  once  made,  had  relation  back  to  the  period  when  the  will  came  into 
operation,  i.  e.  the  death  of  the  surrenderor.  Sarah  CaiMton  became  full 
tenant  by  her  admission  from  that  moment ;  and  whatever  effect  her  admit- 
tance had  on  the  reversion  in  her  son,  it  equally  had  from  the  same  point  of 
time.  The  general  doctrine  of  relation  in  the  case  of  admittance  is  familiar 
and  clear,  and  we  see  no  ground  for  any  distinction.  Assuming  therefore 
that  admittance  was  necessary  to  give  effect  to  the  will  of  Philip  Cawslonj 
the  son,  we  are  of  opinion  that  he  was  de  facto  admitted. 

There  remains  however  one  difficulty  to  be  considered  in  the  title  of  the 
defendant ;  Sarah  Cawston  was  never  admitted  under  the  will  of  her  son,  and 
as  a  general  rule  nothing  is  clearer  than  that  the  dmsets  of  an  unadmitted 
devisee  have  no  l^al  title,  without  a  surrender  from  the  heir-at-law  of  the 
testator;  Smith  v.  Trigg8(a)f  Wainwright  v.  Elw€ll(h).  Two  modes  are 
suggested  at  the  bar  by  which  this  difficulty  may  be  met ;  the  first,  that  a 
tenant  for  life,  once  admitted  as  such,  to  whom  the  reversion  comes  by  devise, 
needs  no  second  admission  in  respect  of  such  reversion  :  the  second,  that  her 
heirs  having  been  admitted,  that  admittance  will  relate  back  to  the  surrender^ 
or  that  statutable  equivalent  to  a  surrender  made  to  the  use  of  the  will, 
under  which  their  ancestor  would  have  taken.  The  statement  in  the  case 
must  be  taken  to  import,  and  from  a  transcript  of  the  admissions  which  has 
been  sent  us  it  appears,  that  the  devisees  have  each  been  admitted  to  an  un- 
divided third  of  the  copyholds  in  question  ;  if  so,  there  is  a  third  of  the  land 
now  in  dispute,  to  which  the  two,  who  are  also  customary  heirs,  have  not 
been  admitted  in  any  capacity  ;  and  therefore  this  second  answer,  if  satisfjic- 

(a)  1  Strange,  487.  (6)  1  Madd.  627. 
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nne't  Btnfh.  ""7  in  "^sclf,  will  still  leave  the  derendancs  undefended  as  to  that  one-thiTiJ. 
<,^^.^/  It  is  proper  therefore  first  lo  consider  the  answer  wliicli  applies  to  llie  nboK 
Dob  Upon  this  point  it  waa  argued,  that   the  devise  of  the    reversion  to   the 

y.  tenant  for  life  operated  by  way  of  enlargement  of  her  estate  ;  that  the  life 

II.  estate  was  not  merged,  although  it  was  admitted  that  it  did  not  remain  dis- 

Ljwei.  tjnc,  ffon,  it-  ,hat  the  life  estate  therefore  still  remaining  in  etse  in  a  certain 
sense,  though  united  wiih  the  fee,  no  nevf  admittance  in  respect  of  the  fee 
was  even  possible,  and  that  the  former  admittance  enured  not  merely  accord- 
ing to  the  estate  which  the  tenant  for  life  at  that  time  had,  but  also  according 
to  her  estate  in  ils  altered  condition.  No  authorities  were  cited  in  this  part 
of  the  argument,  and,  after  some  search,  our  decision  must  rest  on  aualogj 
and  principle,  rather  than  any  decision  in  point. 

It  seems  to  us  difticult  Co  say,  that  the  life  estate  in  this  instance  did  not 
merge.  A  devisee  takes  by  purchase ;  and  although  it  be  true  that  without 
any  act  done  by  him,  such  as  entry  or  express  declaration,  to  show  his  assent, 
the  estate  by  presumption  of  law  veals  in  him  immediately  on  the  death  of 
the  devisor ;  Co.  Lilt,  Ilia,;  yet  that  this  is  founded  on  a  presumption  of 
fact,  that  he  assents  lo  what  is  for  hia  benefit,  is  clear  from  this,  that  he  ms;, 
by  certain  express  acts  of  disseot,  waive  the  devise  before  entry  ;  Tokmqu  \. 
TickcUifi).  Dues.  Smith  {b). 

If  then  the  devisee  tenant  for  life  has  taken  the  reversion  by  purchase,  ia 
this  any  thing  more  tlian  an  ordinary  case  of  merger  7  The  two  estates  hare 
come  together  in  the  same  person,  but  they  cannot  co-exist  in  the  same  per- 
son without  involving  many  legal  inconsistencies ;  the  lesser  therefore,  by 
the  rule  of  law,  is  drowned  or  annihilated  in  the  greater. 

Mr.  Hodgson,  who  argued  this  case  most  ingeniously  for  the  defendants, 
seemed  to  be  aware  of  the  consequenees  of  our  holding  the  life  estate  to  be 
merged ;  they  are  indeed  obvious.  By  the  admission  de  facto  of  Sarah  Cav- 
iton  under  her  husband's  will,  we  have  held  that  she  was  admitted  to  her  life 
estate  and  her  son  inclusively,  if  necessary  to  the  reversion.  This  latter 
effect  was  of  course  spent  upon  the  death  of  the  son,  and  if  the  reversion 
cannot  vest  in  her  without  immediately  annihilating  her  life  estate,  the  first 
effect  of  the  admission  will  upon  that  event  be  equally  spent,  and  a  oew 
admission  will  consequently  be  necessary.  This  case  therefore  falls  within 
the  general  rule  and  the  title  of  Sarah  Caviilon'h  devisees  as  such  cannot 
prevail ;  Vernon  v.  Femon  (c). 

It  is  therefore  necessary  to  consider  the  second  answer,  which  rests  the 
defendant's  case  upon  the  title  of  the  admitted  heirs  ;  and  we  are  of  opinion, 
that  to  the  extent  of  the  two-thirds,  to  which  they  have  been  respectively 
admitted,  thai  ought  to  prevail. 

The  devisee  under  a  will  of  copyhold  before  the  statute,  was  in  truth  no 
other  than  a  surrenderee  under  the  surrender  to  the  uses  of  the  will ;  in  this 
respect  the  statute,  dispensing  with  the  necessity  for  an  actual  surrender,  has 
made  no  difference  ;  as  such  surrenderee,  he  is  entitled  to  admittance,  and  if 
he  dies  before  admittance,  his  customary  heir  is  entitled  in  the  same  manner  ; 
and  when  admitted,  the  legal  estate  is  in  him  by  relation  from  the  surrender  ; 
4  Co.  Lite.  29  b  ;  Bac.  Jbr.  Copyhold  (G  8) ;  and  Vaughan  v.  Atkins  (d).     In 
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this  respect  the  case  of  the  heirs  of  such  devisee  or  surrenderee  differs  from    King'i  Bench, 
that  of  the  devisee  of  either ;  the  latter  claiming  only  under  the  will  of  the 


unadmitted  devisee  or  surrenderee,  does  not  by  admittance  connect  himself         ^^^ 
with  the  first  devisor  or  surrenderor,  in  whose  heir  the  legal  estate  remains ;        Windbr 
there  would  appear,  as  observed  by  Lawrence,  J.,  in  the  case  of  Doe  v.  v. 

Vernon  (a),  a  chasm  in  the  court  rolls  between  the  surrender  to  the  use  of  one  awes, 

person's  will  and  an  admittance  under  that  of  another.     But  the  heir  of  the 
unadmitted  surrenderee  is  in  by  descent  and  represents  his  ancestor. 

If  this  reasoning  be  correct,  we  think  it  clear,  further,  that  the  effect  of 
this  admission  of  the  customary  coheirs  of  Sarah  Cawston,  is  not  altered  by 
the  circumstance  that  they  professed  to  be  admitted  as  devisees.  We  have 
already  had  occasion  to  state,  that  the  admittance,  where  the  act  of  the  lord 
is  ministerial  only,  always  enures  according  to  the  title ;  this  is  very  clearly 
laid  down  in  Weitwich  v.  Wyer  (6),  and  several  cases  are  there  stated  fully 
establishing  the  position.  We  are  therefore  of  opinion  that  the  coheirs  of 
Sarah  CaxDston  having  been  admitted  to  two  undivided  thirds  of  the  tenement, 
the  heirs  of  Philip  Cawsion,  the  son,  are  now  entitled  only  to  the  remaining 
third,  and  they  being  three  in  number,  the  lessors  of  the  plaintiff  are  entitled 
to  recover  one-third  only  of  the  land  which  has  been  the  subject-matter  in 
dispute  in  this  action. 

Verdict  for  the  plaintiff, 

(a)  7  East,  24.  (b)  4  Co.  28  b. 

Hitchcock  v.  Way. 

A  SSUMPSIT  by  indorsee  against  the  acceptor  of  a  bill  of  exchange,  drawn     Tht  5  a^  6  rr. 

on  the  25th  of  September  for  250/.,  payable  to  the  drawer's  order  three  **^'  *^»  rrpeaiiug 
months  after  date.    The  declaration  was  dated  of  Michaelmas  term,  1831.      rH^Vod  otheT' 

Plea:  non  assumpsit.  IwttrUks'*"^* 

At  the  trial  before  Coleridge,  J.  in  Hilary  term  1836,  it  appeared  that  the  for  uieKii  codsI- 
bill  had  been  accepted  for  money  lost  at  play,  but  that  the  plaintiff  was  a  JJi^'^oiViT**^ 
bond  fide  holder  for  value.     It  was  contended  on  behalf  of  the  defendant,  tpecUire.  wber« 
that  the  bill  was  altogether  void  by  the  9  Jnn.  c.  14;  on  behalf  of  the  plain-  IllTbro^ghibra 
tiff,  that  the  bill  was  set  up  in  the  hands  of  the  plaintiff  as  being  a  bond  fide  ^^m  fide  holder 
holder,  by  the  5  8c  6  Will.  4,  c.  41,  s.  1,  which  enacts,  that  securities  given  change,  accepted 
for  considerations  arising  out  of  illegal  transactions  shall  not  be  void,  but  ^^^  *  gambling 
merely  be  deemed  to  have  been  given  for  an  illegal  consideration.    The  before  the  peMing 
learned  judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  de-  of*e'o™«j*j^ 
fendant  to  move  to  enter  a  nonsuit.  terwards,  u  was 

held  that  the 
plaintiff  could  not 

Andrews,  Serjt.,  having  obtained  a  rule  accordingly,  recoirer. 

Maule  and  Humfrey  shewed  cause  (c). — The  first  section  of  the  5  &  6 
fVill.  4,  applies  to  all  securities  unsatisfied  at  the  time  of  the  passing  of  the 
act.  The  language  of  it  is  unqualified  with  respect  to  former  acts  upon  the 
same  subject-matter,  *'  that  they  shall  have  the  same  force  and  effect  which 

(e)  In  Easter  Term,  April  24,  before  Lord  Denman,  C.  J.,  LittledaU,  PaUeton,  and  Cok' 
ridge,  Js. 
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'i  Bench,  tliey  would  r«pccti»c]y  have  liaU,  iT,  insieail  of  enacting  that  any  sucii  note, 
■^-^i*  bill,  Of  mortgagi',  sliouUl  be  alnulutely  »oid,  such  acta  bad  re9[>eetively  pro- 
rciioopK  vided  timt  every  sucli  noie,  bill,  or  inorlgage,  should  be  deemed  and  aScto 
l/^^_  to  have  been  made,  drawn,  accepred,  given,  or  cxecule<l,  for  an  illegal  con- 
sideration." The  second  section  expressly  applies  to  securities  given  alift 
the  passing  of  tlie  act,  so  tliat  the  attention  of  the  legislature  had  clearly 
been  directed  to  the  position  of  securities  g^iven  before  the  passing  of  the  act, 
and  the  general  vrnnU,  iherefore,  applicable  to  them  in  the  first  section  nere 
introduced  advii^edly.  If  this  ecction  had  simply  repealed  prior  arts,  so  far 
as  they  make  void  a  bill  lihe  the  present,  tlic  cfTect  would  be  simply  to  inal:e 
it  a  good  bill.  In  Sarletx  v.  £{[isoN{a),  Lord  Tenttrilcn  observes,  "  It  has 
been  lorig  established,  that  when  an  act  of  parliumeot  is  repealed,  it  must  be 
considered  (except  as  to  transactions  passed  and  closed)  as  if  it  had  netcf 
existed."  As,  however,  (be  first  section,  instead  of  simply  repealing  prior 
acts,  says  they  are  to  have  the  same  force  which  they  would  have  had,  if 
instead  of  enacting  that  every  such  bill  should  he  absolutely  void,  such  acts 
had  provided  that  they  should  be  deemed  to  have  been  given  for  an  illegal 
consideration,  the  result  is  the  same  as  if  "  iUegal  consideration"  were  sub- 
stituted for  "  void"  in  the  act  of  ^nn.  itself, 

But  there  are  many  cases  in  which  statutes  have  been  held  retrospecttve, 
although  they  were  not  expressly  so  designated  by  the  legislature.  In  Taiciet 
V.  Chatterton  {b),  and  Hilliard  v.  Lennard  (c),  Lord  Tenlcrdent  Act,  (9  Geo.  *, 
c.  1 4,)  requiring  all  promises  to  be  evidenced  by  writing,  in  order  to  save 
the  Statute  of  Limitations,  was  held  to  apply  to  promises  made  before  the 
act.  In  those  cases  the  parties  were  actually  at  issue  when  the  act  paased, 
and  the  retrospective  force  given  to  it  deprived  innocent  persons  of  their 
right  of  action.  Here  the  defendant,  who  seeks  to  evade  the  retrospective 
force  of  the  £  &  G  Will.  4,  is  by  no  means  innocent.  In  Grant  v.  Kemp(d), 
and  Freeman  v.  Moyet{e\  the  3  &  4  Will,  i,  c.  43,  a.  31,  imposing  for  the 
first  time  upon  executors,  suing  in  right  of  their  testator,  the  Iiabihty  to  coats, 
was  held  to  relate  to  actions  commenced  by  them  before  the  passing  of  the 
act.  InC^arHngfonv.JtfruMen'ngA[ini(/),  the  defendant  was  by  the  passing  of 
the  recent  Highway  Act,  (5  &  6  Will.  4,  c.  £0,)  atler  the  time  of  trial,  but 
before  judgment,  deprived  of  bis  right  to  treble  costs  on  nonsuiting  the 
plaintiff;  under  13  Gfo.  3,  c.  1%.— [Coleridge,  J.— In  Jaques  v.  Withey[J),  A 
was  held  that  a  contract,  declared  by  statute  to  be  illegal,  is  not  made  good 
by  a  subsequent  repeal  of  the  statute.] — The  plaintiff  does  not  stand  merely 
on  the  repeal  of  prior  alatutes,  but  prays  in  aid  the  positive  enactmenla  of 
the  recent  statute  in  alBrmance  of  his  claim. 


Sir  J.  Campbell,  A.  G.,  Sir  fT.  H".  FotUtt,  and  A/ar(in,  contri.— Nothing 
remained  to  be  done  to  complete  thia  transaction.  It  was  in  its  commence- 
ment illegal,  and  from  then,  and  up  to  the  time  of  plea  pleaded,  it  remained 
perfectly  void.  Suppose  the  plea  had  been,  instead  of  the  general  issue, 
that  the  bill  was  given  for  money  lost  at  cards,  and  the  plaintifT  had  replied 
that  be  was  a  boni  fide  holder,  tliat  would  have  afforded  no  answer  at  that 


(«)  9  B,  &  C.  750. 

(b)  GBiag.2S8. 

(c)  Moo.  &  Mb]. 297. 
0')  -2  C.  k  M.  636. 


(t)  I  Ad.  &  El.  338. 
(/)  2M.4t  W.228. 
(g)  III.  ISI.65. 
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time,  and  nothing  occurring  afterwards  can  alter  the  situation  of  the  parties.    JTtfi^'s  Bmeh. 
Pleas  roust  apply  to  the  time  when  they  are  pleaded. 

1 .  No  statute  is  to  be  presumed  to  be  retrospective.  2.  The  object  of 
this  act  is  attained  by  construing  the  first  section  prospectively.  3.  fiy  con- 
struing it  retrospectively  it  is  not  attained,  and  involves  an  absurdity. 

There  is  nothing  to  shew  this  act  was  meant  to  be  retrospective  ;  a  new 
law  neither  avoids  existing  contracts  nor  sets  up  those  which  are  void  at  the 
time  of  its  passing.  Gillmore  v.  Shutcr^a)^  and  BacorCs  Abr.  Stat.  (C).  In 
Paddon  v.  Bartlett  (6),  Lord  Abingert  C.  B.  says,  *'  Courts  in  general  will 
not  construe  acts  as  retrospective  unless  the  meaning  is  very  plain."  Surtees 
v.  ElUion  (c)  is  not  applicable ;  all  that  Lord  Tenterden  says  is,  that  for  a 
certain  period  there  actually  was  no  Bankrupt  Act  in  existence.  The  cases 
under  Lord  Tenterden's  Act  are  not  at  all  to  the  purpose.  The  legislature 
had  determined  by  Lord  TenUrdetCs  Act,  that  after  a  certain  period,  parol 
evidence  in  certain  cases  should  not  be  receivable.  That  act  is  not  ap- 
plicable to  contracts,  but  only  to  evidence  of  them  ;  Ansell  ▼.  AnieUid)^ 
where  the  distinction  is  taken.  Besides,  by  that  act  a  period  was  assigned 
during  which  actions  might  be  supported  by  the  same  evidence  as  before. 

By  the  second  section,  money  paid  to  the  innocent  holder  of  any  illegal 
security  given  after  the  passing  of  the  act,  may  be  recovered  back  from  the 
person  to  whom  such  security  was  originally  given,  so  that  in  the  end  the  re- 
sult is  as  if  no  money  had  been  lost  at  play  at  all.  This  section  is  admitted 
to  be  prospective.  What  then  will  be  the  consequence  of  holding  the  former 
section  to  be  retrospective  ?  The  defendant  will  be  obliged  to  pay  the  plain- 
tiff, as  the  innocent  holder  of  the  bill ;  but  as  the  second  section  is  not  re- 
trospective, he  will  not  be  able  to  recover  the  amount  paid  from  the  winner, 
to  whom  he  gave  the  bill.  If  the  first  section  be  held  retrospective,  the 
result  will  be  to  set  up  all  unpaid  gambling  securities  that  have  been  given 
within  the  last  six  years.  This  case  is  quite  within  the  distinction  taken  by 
Serjt.  Adair,  in  Jaques  v.  Wlthey  (e).  He  says,  that  where  a  contract  is  ori- 
ginally good,  and  a  statute  passes  to  make  it  void,  and  then  that  statute  is 
repealed,  the  contract  is  set  up  again.  But  where  the  contract  is  originally 
void  by  statute,  it  cannot  be  made  valid  by  repeal  of  the  statute. 

Cur.  adv.  vuU. 

Lord  Denmak,  C.  J.,  on  this  day,  afler  stating  the  facts  of  the  case,  gave 
judgment  as  follows  : — Afler  issue  joined,  the  act  was  passed  repealing  that 
part  of  the  former  statute  which  makes  the  bill  void,  and  enacting,  that  any 
bill  ''  which,  if  that  act  had  not  passed,  would  have  been  absolutely  void, 
shall  be  deemed  and  taken  to  have  been  made  and  drawn  for  an  illegal  con- 
sideration,** and  that  the  same  consequences  shall  ensue. 

The  plaintiff  argued  that  this  enactment  could  only  receive  effect  at  the 
time  of  trial,  and  the  Court  was  bound  to  act  upon  it  at  that  period  ;  and 
many  cases  were  cited  in  which  acts  of  parliament  repealing  and  altering  the 
law  had  been  so  construed.  But  they  all  turned  on  the  peculiar  wording  of 
those  acts,  which  appeared  to  the  Court  to  compel  them  to  give  the  law  an 
ex  post  facto  operation.  It  is  enough  to  say  that  we  find  no  such  words  in 
the  5  &  6  fVilL  4,  c.  41,  and  are  of  opinion,  in  general,  that  the  law,  as  it 


(a)  2  Show.  17. 
(6)  2  Ad.  6c  EI.  9. 
(c)  9  B.  &  C.  750. 


(rl)  Moo.  &  Mai.  299. 
(0  1  H.  Bl.  65. 
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„  existed  when  the  action  was  commenced,  must  decide  ilie  rights  of  ilie 
parties  in  the  suit,  unless  the  legislalure  express  a  clear  intention  to  vary 
the  relation  of  htigant  parties  to  each  other. 

In  the  present  case  we  should  have  been  glad  to  come  to  a  diflTerent  cod- 
elusion,  but  think  we  are  not  warranted  in  doing  so,  but  that  the  rule  for  i 
nonsuit  must  he  absolute. 

Rule  absolute. 

ValLANCE  V.  SlDDELL. 

i.    A  SSUMPSIT   on  a  promissory  note  for  50/.,  made  by  the  defendanl, 
lu  IKm^.  payable  to  one  Joseph  Ward  or  order,  on  demand,  by  IVard  indorBCfl  lo 

ii  one  Uroomkead,  and  by  Broom/iead  to  the  plaintiff. 
'        Plea :    that  before  (lie  making  of  the  said  note,  it  was    corruptly,  ami 

-  against  the  form  of  the  statute,  agreed  between  defendant  and  ffartl,  thu 
Ward  should  lend  to  defendant  i5t.,  and  that  defendant  should  pay  ffard  51. 
o»er  and  above  all  lawful  interest,  for  the  said  loan,  for  such  time  as  Wani 
should  forbear  and  give  day  of  payment  of  the  same  ;  and   that  for  the 

'    securing  of  the  repayment  of  the  said  sum  of  45/.,  so  to  be  lent,  together 

t    with  the  said  further  sum  of  51.,  defendant  should  make  the  said  promissory 

note.     Averment:  that  defendant,  in  pursuance  of  the  said  corrupt  agree- 

-  ment,  made  the  said  note,  and  that  jrord  lent  to  defendant  a  certain  sum.  to 
;  wit,  3il.  1 U.  1(/.,  parcel  of  the  said  sum  of  451. ;  and  that  the  said  sum  of 

51.,  so  agreed  to  be  paid  by  the  defendant,  exceeds  the  rate  of  5l.,  for  the 
forbearing  of  1 00/.  for  a  year,  contrary  to  the  form  of  the  statute. 

Replication  :  that  plaintiff,  before  the  payment  of  the  money  specified  in 
''  the  promissory  note  had  been  demanded  of  defendant,  became  and  was  the 
indorsee  of  the  said  Broomhead,  for  valuable  consideration;  that  is  to  say,  ia 
parl-payment  of  a  certain  large  sum  of  money  exceeding  the  money  then  due 
and  payable  on  the  said  promissory  note,  to  wit,  the  sum  of  100/.,  before 
then  due  from  Broomhead  to  plaintiff,  for  work  and  labour  before  then  done 
by  plaintiff  for  Broomhead,  at  his  request,  and  for  monies  paid  &c. ;  that  be 
had  not,  at  the  time  of  doing  the  said  work  and  labour,  or  paying  the  said 
monies  as  aforesaid,  or  at  the  time  of  Broomhead"!  indorsing  or  delivering  the 
said  note,  or  at  the  time  of  the  plaintiff's  accepting  or  receiving  the  same,  oi 
at  any  other  time  before  the  commencement  of  this  suit,  any  notice  that  such 
iwie  had  been  given  upon  the  said  supposed  usurious  contract. 
Demurrer  and  joinder. 

CrarrnU,  in  support  of  the  demurrer  (a). — The  58  Ceo.  3,  c.  93,  after 
reciting,  that  in  the  course  of  mercantile  transactions,  negotiable  securities 
often  pass  into  the  hands  of  persons  who  have  discounted  the  same,  without 
any  knowledge  of  the  original  considerations  for  which  the  same  were  given, 
and  that  the  avoidance  of  such  securities  in  the  hands  of  such  bond  fide  in- 
dorsees without  notice  is  attended  with  great  injustice,  enacts,  that  in  future 
no  bill  of  exchange  or  promissory  note  that  shall  be  made  aAer  the  passing 
of  that  act,  shall,  though  it  may  have  been  given  for  a  usurious  consideration, 
or  upon  a  usurious  contract,  be  void  in  the  hands  of  an  indorsee  for  valuable 

an,  C.  i;  LiltltdaU,  Patltion,  uti 
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consideratioti,  unless  such  indorsee  had^  at  the  time  of  th^  discounting  or 
paying  such  consideration  for  the  same,  actual  notice  that  such  bill  or  note 
had  been  originally  given  for  a  usurious  consideration,  or  upon  a  usurious 
contract.  The  protection  of  this  act  is  extended,  as  its  whole  scope  and 
tenor  demonstrates,  to  persons  who  take  bills  and  notes  as  negotiable  secu« 
rities,  on  the  faith  of  their  being  good,  and  either  discount  them  or  pay 
valuable  consideration  at  the  time  of  taking  them.  In  this  case  the  creditor 
gave  up  nothing  for  the  note  ;  it  was  taken  for  an  antecedent  debt ;  no  con- 
sideration was  paid  for  it  at  the  time, — the  plaintiff  gave  no  extension  of  time 
on  the  faith  of  it  for  payment  of  the  original  debt,  and  was  therefore,  after 
taking  it,  in  no  worse  situation  than  before.  No  credit  was  given  to  the 
note  as  part  of  the  circulating  medium  of  commerce  ;  the  plaintiff  trusted 
Broamheadf  whom  he  had  trusted  before.  Under  the  Factor's  Act  (a),  an 
antecedent  debt  gives  no  lien  upon  a  consignment,  although  an  advance  of 
money  does.  The  58  Geo.  3,  was  meant  for  the  validation  of  bills  and  notes 
in  their  sole  character  of  negotiable  securities. 

The  next  statute  relied  upon  by  the  plaintiff  is  the  3  &  4  WUl.  4,  c.  98, 
s.  7,  which  allows  greater  interest  than  51,  per  cent,  to  be  taken  in  respect  of 
bills  or  notes  that  are  payable  at  or  within  three  months  afler  date.  But 
this  note  was  payable  on  demand,  and  is  therefore  not  entitled  to  the  pro- 
tection of  the  act,  for  no  time  certain  was  given  to  the  defendant  by  the 
payee  of  the  note  by  way  of  consideration,  so  that  the  agreement  was  a  mere 
nudum  pactum  (6). 

G,  T,  WhiiCi  contra. — The  preamble  of  the  58  Geo*  d,  Certainly  appears  to 
be  confined  to  cases  where  discount  or  other  valuable  consideration  is  given 
for  bills  in  the  course  of  mercantile  transactions.  But  the  enacting  part  of 
the  statute  is  more  comprehensive,  and  provides  generally,  that  bills  shall 
not  be  void  in  the  hands  of  indorsees  for  valuable  consideration.  The  plain- 
tiff was  undoubtedly  such  an  indorsee,  and  gave  valuable  consideration  in 
the  work  done  for  Broomhead,  Wright  v.  Nuttall  (c),  and  Dand  v.  Sexton  (rf), 
shew  that  the  enacting  parts  of  a  statute  may  go  much  beyond  its  preamble^ 
With  respect  to  the  d  &  4  fViil.  4,  c.  98,  it  is  unreasonable  to  say  that  a  note 
payable  on  demand  is  not  within  this  act,  as  being  payable  at  or  within  three 
months  from  its  date.  Such  a  note  is  treated  as  a  note  not  exceeding  two 
months  under  the  stamp  acts  (f).  But  it  is  remarkable  that  the  latter  part 
of  the  seventh  section  of  this  act  proceeds,  "  Nor  shall  the  liability  of  any 
party  to  any  bill  of  exchange  or  promissory  note  be  affected  by  reason  of  any 
statute  or  law  in  force  for  the  prevention  of  usury,"  without  any  restriction 
as  to  the  time  within  which  they  are  to  be  payable  afler  date. — [^Pattesonf  J. 
— That  must  be  a  misprint.  The  word  "  such,"  referring  to  the  before- 
mentioned  class  of  bills,  must  be  omitted  afler  "  any."] 
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King*s  Bench, 


Vallancb 

V. 
SiDOBLL. 


Cresstoell  replied. 


Cur.  (idv,  vult. 


Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court,  and  after 


(a)  6  Geo.  4,  c.  94. 

(6)  There  was  also  an  argument  upon  the 
question  subseauently  decided  in  the  last 
case,  whether  the  5  &  6  WUL  4,  c.  41.  was 
rctrospectiTe  or  not    But  the  judgment  of 


the  Court  in  this  case  renders  any  report  of 
that  part  of  the  alignment  unnecessary. 

(r)  10  B.  &  C.  492. 

Id)  3T.  R.37. 

>)  Ch§ttham  ▼•  Bmkr,  5  B.  &  Ad.  837. 


i; 
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Jlii^'i  Btnch.    Uating  the  pleadings,  proceeded  [bus  t— Is  ihia  replirklion  good,  and  is  (ht 
'-•-/W        note  svailnble  in  tlie  plaincJfT'K  hands  by  virtue  of  ihe  58  Geo.  S,  c.  9i.  in 
ViLuscB      act  clearly  intended  to  repeat  the  proviiion  of  the  12  ^nit.  c.  16,  which  ren- 
SiDDKLu       dered  bills  and  notes,  given  for  usurious  consideration,  void  in  the  Itanda  of 
a  bonA  fide  indorsee  for  valuable  consideration,  who  had  no  notice  of  iIk 
usury  ?     The  £8  Geo.  3,  however,  does  not  repeal  die  statute  of  AriK..ot 
i  any  one  of  its  provisions,  nor  indeed  does  it  make  any  reference  to  tbii 

^^H  titatute.     Does  it  then,  by  its  direct  operation,  give  validity  to  billa  and  oota 

^^^B  in  this  condition  ?     It  recites  that  "  in  the  course  of  mercantile  transact] ooi, 

^^H  negotiable  securities  ofien  pass  into  the  bands  of  parties,  who  have  ia- 

^^H  counted  the  same,  without  any  knowledge  of  the  original  consideration  for 

P  wbicli  the  same  were  given,  iuid  the  avoidance  of  such  (i.  e.  usurious)  secu- 

fitiea  in  the  bands  of  audi  bonll  fide  indorsees,  without  notice,  is  attendl^d 
with  gteat  hardship  and  injustice. "  It  is  difficidt  to  say  that  the  bond  Adc 
indorsees,  protected  by  tbis  preamble,  are  otlier  than  "  parties  who  bate 
discounted"  the  negotiable  security.  The  enacting  part,  however,  goes  some- 
what further:  "  No  bill  of  exchange  or  promissory  note  that  shall  be  drairn 
or  made  after  the  passing  of  this  act,  shall,  though  it  may  have  been  gi'tn 
for  a  usurious  con  side  ration,  or  upon  a  usurious  contract,  be  void  in  ibe 
hands  of  bo  indorsee  for  valuable  consideration,  unless  suclt  indorsee  had,  si 
(he  time  of  discounting  or  paying  such  valuable  consideration  for  the  samci 
actual  notice  that  such  bill  of  exchange  or  promissory  note  had  been  originaUj 
given  for  a  usurious  consideration,  or  upon  a  usurious  contract." 

The  enactment  is  not  that  the  security  shall  not  be  void  in  the  handi  of 
Wi  indorsee  for  valuable  consideration,  who  was  ignorant  of  the  original  rice, 
but  only  in  the  hands  of  some  indorsee  who  had  not  actual  notice  on  the 
occasion  described  in  the  act,  i.  e.  the  occasion  of  his  discounting  the  same, 
or  of  his  paying  a  valuable  consideration  for  it.  Now  the  bill  declared  upon 
was  not  discounted,  nor  was  a  valuable  consideration  paid  for  it ;  the  word) 
of  this  statute,  therefore,  do  not  appear  to  embrace  it. 

Is  it  then  set  up  by  the  seventh  section  of  the  act  for  renewing  the  pri- 
vileges of  the  Bank  of  England  (a)  ?  The  provision  is,  "  that  no  bill  af 
exchange  or  promissory  note,  made  payable  at  or  within  three  months  afiet 
the  date  thereof,  or  not  having  more  than  three  months  to  run  (6),  ahall,  bj 
reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any  agreemMitto 
pay  or  receive  or  allow  interest  in  discounting,  negotiating,  or  transferriii^ 
the  same,  be  void."  The  argument  was,  that  this  enactment  applied  to  sndi 
bills  only  as  were  drawn  for  a  time  certain.  But  though  this  transaction  ii 
wonderfully  improvident  on  the  defendant's  part,  as  he  may  give  5l.  for  the 
loan  of  money  during  a  single  hour,  a  bill  payable  on  demand,  and  which 
may  be  enforced  instantly,  is  undoubtedly  payable  within  three  montha. 

We  are  therefore  not  compelled  to  consider  another  argument  raised  bj 
Mr.  HHiiU  on  the  same  clause,  which,  afler  specificalty  enacting  as  aforesaid, 
proceeds  to  aay,  "  nor  shall  the  liabiUty  of  any  parly  to  any  bill  ofexcbai^ 
or  promissory  note  be  affected  by  reason  of  any  statute  or  law  in  force 
for  the  prevention  of  usury."  These  words  are  accurately  copied  in  the 
printed  editions  from  the  Parliament  Roll,  which  I  have  inspected  ;  probably 

(al  S&:4H'.  4.  C.98. 

(6)  Eiienileil  to  billi  aait  doUi  pa^abls  in  twelve  moDlfas,  by  1  Vieu  c.  80. 
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some  restriction  will  be  found  inevitable,  when  they  require  to  be  applied  in  King't  Bencfc. 

a  Court  of  Justice.  v^v^ 

Nor  is  it  necessary  to  consider  the  effect  of  the  more  recent  act  of  par-  Vallincb 

liament,  5  &  6  Will.  4,  c.  41,  the  plaintiff  being  entitled  to  our  judgment,  for  Siddeli. 
the  reason  above  assigned. 

Judgment  for  the  plaintiff*. 


Rex  v.  Newton,  Hunt,  and  others. 

June  3(2. 
A   Bill  of  indictment  having  been  found  at  the  Middlesex  sessions  for  a     where  a  writ  of 

conspiracy,  one  of  the  defendants,  Hunt,  had  obtained  a  writ  of  certiorari  bLnobuin'd 
to  remove  the  indictment  into  this  Court.  *nd  the  usual  re- 

oognistnces  en- 
tered iulo  by  one 

M,  Chambers  now  moved  for  a  rule  nisi  for  a  procedendo,  unless  the  other  on'y  of««ve«i 
defendants  should  appear  and  plead  during  the  present  term,  and  take  short  appUcaUon  for  a 
notice  of  trial  for  the  sittings  after  term.     If  the  rule  be  not  granted,  there  J^j**^  **"*[*■  ^ 
must  be  two  trials  ;  one  of  the  defendant  who  has  sued  out  the  certiorari  and  other  defendaou 
has  entered  into  recognisances,  and  another  of  the  other  defendants,  who  can-  ^le^dVur'ir'u'e* 
not  be  pressed  on  to  take  their  trials  at  the  same  time.  tpnn  and  uke 

•hort  notice  of 
trial,  was  refused. 

The  Court  (a),  (after  conferring  with  the  officers  of  the  Crown  Office,)—  ■w«««h.attbe 

mi.  /.•!.•  1  •  J  1.      trial  could  not  be 

I  he  only  instance  we  are  aware  of  in  which  terms  were  imposed  upon  the  pressed  on  against 
defendant  who  had  removed  an  indictment  by  certiorari,  is  the  case  of  Rex  v.  the  other  defend- 

•^  '  ants,  great  delay 

Hunt  (b)f  undet  very  peculiar  circumstances.     That  case  ought  not  to  be  and  the  necessity 
made  a  precedent  for  an  innovation  upon  the  usual  practice.  ttiaiTwouidewue. 

(a)  Lord  Denman,  C.  J.,  Littledale  and  Patteson,  Js.  (6)  3  B.  &  A.  444. 


Rex  v.  The  Recorder  of  Poole. 

June  6lh. 
rPHE  following  notice  of  appeal  against  a  borough  rate,  made  by  the  mayor     Notice  of  ap- 
and  council  of  the  borough  of  Poole,  on  the  2d  of  January  last,  under  Krou^*^* 
5  &  G  Will,  4,  c.  76,  s.  92,  was  served  on  the  mayor,  town  clerk,  and  clerk  under  5  &6  rr.4, 
of  the  peace,  high  constable,  and  the  former  town  clerk  of  the  said  borough,  either  state' «"* 

"  To  the  mayor  and  town  council  of  the  borough  of  Poole.     I,  Francis  p^owiy  ^  '»• 
Turner,  being  a  burgess  of  the  borough  of  Poole,  and  called  upon  to  pay  the  appellant  is  ag- 
rate  or  assessment  hereinafter  mentioned,  do  hereby  give  you  and  each  and  «n«^<*<*'  Tiie 

following  notice 

every  of  you  notice,  that  I  intend  to  appeal,  and  shall  appeal  at  the  next  uierefore,  **  i.  p, 
general  quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  said  bo-  ^"^^'^  *  **7'^^" 
rough,  on  the  1 9th  day  of  April  next,  against  a  borough  rate,  at  a  meeting  &c.  and  called 
of  the  council  of  the  said  borough,  held  on  Monday  and  Tuesday  the  2d  and  ^"o^^^JMeslm*  nt 
3d  of  January  last,  ordered  and  resolved  to  be  raised  for  payment  of  the  ex-  hereinafter  men- 
penses  to  be  incurred  in  carrying  into  effect  the  provisions  of  the  Municipal  give*yiu  noUce  ^ 

Act.       Dated,  &C.**  that  I  intend  to 

The  appeal  was  entered  with  the  clerk  of  the  peace,  but  at  the  last  Lady-  heWtasuffideTii! 
day  sessions  the  recorder  refused  to  hear  the  appeal,  on  the  ground  that  the 
notice  was  insufficient;  and  also  refused  to  enter  and  respite  the  appeal  to 
the  next  sessions. 

VOL.  III.  K  K 
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Khic'i  Bnch.        A  rule  nisi  hBving  been  obtained  in  Easier  term  iut'hy  Bm^^mi,  brm 

J"*^         mandamus  to  the  recorder  to  enler  continuances  and  hear  die  anpal, 
The  Kino  ^' 

Tm  R««)rd«i«f  Sir  W.  FolUtt  and  Barttow.  on  a  subsetiuent  day  io  tbe  mum  term,  ihowcd 
Pmu.  cause  (a).  T)ie  Municipal  Corporation  Act,  5  &  C  WUL  4,  c  76,  s.  92,  em. 
powers  the  council  of  a  borough  to  make  a  borough  rate  in  the  nature  of  a 
county  rate,  and  gives  any  party  aggrieved  a  right  of  appeal  to  tbe  reeorder 
at  the  next  <|uarter  sessions  for  the  borough  %  and  such  recorder  ti  autboriMd 
to  determine  the  same,  as  in  the  case  of  an  appeal  against  a  county  iste.  It 
may  be  doubtful  whether  any  inditidual  is  enabled  by  thii  claoie  to  KpgoA 
against  such  a  rale,  for  it  is  put  on  the  same  footing  with  a  conn^  nUc^  a^ 
peels  against  which  can  be  instituted  by  none  but  chii^hwatdeni  and  UTCT" 
seers ;  and  then  only  when  the  assessment  in  a  parith  or  tvmulap  it  too  \uffi. 
But  the  notice  of  appeal  does  not  state  cither  expreialy  or  impUedlj  that 
the  appellant  is  aggrieved,  nbich  is  absolutely  necesuiy  j  Rt*  v.  Wattmon- 
land{h)  and  Rex  v.  Blackhawtonic),  which  are  cases  of  aiqteal  againM  COOSQr 
rales ;  Rex  v.  Etstx  (J)  and  Rex  v.  Wtit  Riding  of  YorktUrt  (t)  are  SUDlhr 
authorities  upon  tbe  Highway  acts.  Rex  v.  Somersefskin (/)iB  quite  eouirt- 
ent  witli  the  above  cases  ;  the  appeal  ivas  against  oTeneen'  acoooula  nniler 
17  Geo.  2,  c.  S8,  a.  4,  which,  Lord  TenUrdta  obserret,  is  Tery  diBbreutlj 
worded  from  llie  Highway  acts,  and  allows  the  appeal  to  a  party  aggrieved, 
or  to  any  person  having  any  material  objection  to  the  accountt.  Tbe  aotieB 
too  in  that  ease  set  out  various  items  in  the  account!  and  tbe  Mvenl  olgee- 
lions  intended  to  be  made  to  them.  Mere  it  does  not  ^pear  wfactfan  the 
appellant  objects  to  his  own  quota  or  to  that  of  the  jMtriihi  whether  be  neaH 
to  deny  bis  occupancy  or  to  contend  that  other  persona  are  rated  lower  diaa 
himself.  It  is  necessary  that  it  should  appear  from  the  notice  that  dte  par^ 
himself  is  aggrieved,  whereas  he  merely  states  that  be  ia  a  burgem  of  the 
borough. 

It  is  said  that  the  recorder  ought  to  have  entered  and  respited  the  appeal. 
But  the  Municipal  Act  does  not  give  the  power  of  entering  and  respiting. 
The  9  Geo.  1,  c.  92,  s.  8,  gives  this  power  in  express  terms  in  cases  of 
appeal  against  orders  of  removal ;  this  act  may  have  purposely  withheld  any 
such  power,  that  it  might  not  be  in  the  hands  of  any  burgess  to  prevent  the 
levying  of  the  rate.  However  this  may  be,  an  adjournment  of  the  appeal, 
under  the  circumstances,  was  impossible,  for  the  Court  was  not  in  possession 
of  it.  In  Rex  y.  Tkc  Jutlica  of  We^moreland  the  sessions  had  possessioD 
of  the  appeal. 

Sir  J.  Campbell,  A.  G.,  and  Bingham,  contr&.  The  Municipal  Act  allowt 
anyparty  to  appeal  who  Mtnif  himself  aggrieved:  now  the  mere  fact  of  TanM/ 
appealing  shews  that  be  thought  himself  aggrieved.  It  is  not  objected  that 
the  grounds  of  appeal  are  omitted,  but  merely  that  the  appellant  has  not 
made  the  naked  assertion,  "  I  thinking  myself  aggrieved,"  &e.  In  Rex  v. 
Jutlicet  ofEuex  and  Rex  v.  Juttieei  of  Westmoreland  it  did  not  appear  but 
that  the  parties  appealing  were  mere  strangers.  In  Rex  v,  Blackhawton,  what 
is  said  by  Bayley,  J.  with  respect  to  notice  was  not  necessary  to  the  ded- 
sion  ;  and  there  is  a  dictum  of  Parke,  1.,  in  the  same  case,  that  a  notice  of 


<■)  Oa  Ms;  Iha  6ih  before  Lord  Dnman,  (d)  bB.itC.  431. 

C.  J.,  UulaaU.  Patuurn  and  Caltri4rt,3*.  (t)  7  B.  &  C.  678. 

(ft)  10  B.  u  c, aae.  (/)  7  d.  &  c.  eei  a. 

(c)  10  D.  It  C.  793. 
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appeal  is  sufficient  if  it  can  be  collected  from  it  that  the  party  intending  to    King't  Bench. 
appeal  is  aggrieved.  v#^/-%/ 

The  recorder  was  bound  to  receive  the  appeal,  and  he  might  afterwards       "^^^  ^^^ 
have  adjourned  the  hearing  of  it  or  not,  at  his  discretion ;  Rex  v.  Justices  of  The  Reconler  of 
Wilishire,  Rex  v.  Justices  of  WestmoreUmd.  Poole, 

Cfir.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — We  have 
given  great  consideration  to  the  arguments  presented  to  us,  and  our  opinions 
have  somewhat  differed  at  different  times,  but  the  result  of  our  deliberation 
is,  that  we  can  put  no  other  meaning  on  the  words  of  this  statute,  than  that 
which  was  put  by  Lord  Tenterden  and  Mr.  Justice  BayUy  in  the  cases  which 
were  cited  to  us  in  the  course  of  the  argument  Therefore  we  must  hold 
that  the  notice  in  this  case,  not  stating  that  the  appellant  was  a  party  ag- 
grieved, is  insufficient.  I  state  this  opinion  with  some  degree  of  regret,  but 
it  is  diminished  by  the  consideration,  that  the  omission  which  renders  the 
notice  insufficient  might  have  been  easily  supplied.  The  ride  must  be  dis- 
charged. 

Rule  discharged. 

Guest  v.  Elwes  {a), 

A  CTION  for  an  escape  against  the  sheriff*  of  Gloucestershire.    Pleas  :  not      •^«*n«  9<*- 

guilty,  and  that  there  had  been  no  arrest.     At  the  trial  it  appeared  that  u,f i^JriffXr"^ 
there  had  been  no  arrest,  but  that  an  arrest  might  have  been  made  if  the  &»  escape. 
sherifl^*s  officer  had  not  been  guilty  of  negligent  omission.     The  plaintiff*  and'that*thCTe  ^* 
then  made  an  application  to  amend,  so  as  to  adapt  the  declaration  to  the  "•^•^  *»•<*  *^<'«* 
evidence.    The  learned  judge  {Aldersony  B.)  refused  the  application,  but  the  debtor.  At 
directed  the  jury  to  find  the  facts  of  the  case  specially  5  and  they  having  ^^J^^^l^^ 
found  that  there  had  been  a  negligent  omission  to  arrest,  and  having  assessed  aithouRh  the 
the  damages  at  80/,,  he  allowed  this  special  finding  to  be  indorsed  on  the  haY^Idc^rw- 
record,  under  d  &  4  WiU.  4,  c.  ^%,  s.  24.     Verdict  for  the  defendant.     In  rest,  he  might 
Michaelmas  term,  1834,  Talfourd^  Serjt.  obtained  a  rule  nisi  to  set  aside  this  butforhi* **"* 


own 


verdict,  and  to  enter  judgment  for  the  plaintiff*  under  the  above  statute,  uegitgence. 

This  rule  having  been  made  absolute^  judgment  was  entered  up  according  to  fused  "to**  ^ 

the  finding  of  the  jury.     The  postea  was  drawn  up  as  follows  : — The  jurors  mmend,  under 

upon  their  oath  say,  as  to  the  first  issue  within  joined  between  the  parties,  c.49,8.£s/ 

that  the  defendant  is  not  guilty  &c. ;  and  as  to  the  other  issue  within  joined  J"**.''*^"^^ 

between  the  parties,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that  the  defendant  on 

the  defendant  did  not  take  and  arrest  the  said  J.  H.  in  manner  and  form  as  ^^^  *^?"'.'^* 

,  judge  directed 

the  plaintiff^ hath  within  in  that  behalf  alleged ;  and  thereupon  the  said  judge,  them  to  find  the 
before  whom  the  said  issues  came  on  to  be  tried,  to  wit,  the  said  Sir  Edward  ^^ ji*^*^^*  he  tTi- 
Hall  Alderson^  Knt.,  having,  according  to  the  form  of  the  statute  in  that  case  deoce.  Thry  tiien 
made  and  provided,  directed  the  said  jurors  to  find  the  facts  according  to  h^"^^nVM^i. 
the  evidence,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  did  further  find  gent  omtuion  to 

arrest,  and  assess- 

(«)  See  fonner  case  of  Guta  ▼.  E/»e«.  2  Har.  6c  WoL  34.  «<»  ^^T^'L^", 

^   '  tlie  plaintiff  30/. 

This  ending  having  been  iodorscd  on  the  record,  ttie  Court  afterwards  gave  judgment  for  the  plaintiff  ac- 
cording to  the  very  right  of  the  case,  under  sect.  S4  of  the  above  act.  'ilie  pottea  set  out  the  verdict,  the 
special  finding,  and  tlie  judgment  as  above,  but  made  nu  mention  of  costs : — UM,  as  the  plaintiff  bad  soc' 
ceeded  generally,  that  he  should  have  the  costs  of  the  trial,  the  defendant  the  cottt  of  Uie  issues,  and  that 
each  should  bear  hb  own  costs  of  the  motion  aud  the  argument. 

kk2 


TERM  BEPORTS  IN  THE  KING'S  BENCH. 

,  ami  say,  according  to  the  form  of  tlie  aaiJ  alatute,  that  the  defendant  had 
been  guilty  of  a  negligent  omission  to  arrest  the  said  J.  H.  within  named, 
and  they  assessed  the  damages  which  the  pluintifT  had  thereby  sustained  at 
SO/. ;  and  it  now  appearing  to  the  said  Court  here  that  ilie  variance  between 
the  mode  of  stating  the  cause  of  action  in  the  declaration  within  mentioned, 
and  the  cause  of  action  as  it  appeared  upon  the  linding  of  the  said  jurors,  is 
immaterial  to  the  merits  of  the  ease,  and  that  the  missiatemeni  of  the  cause 
of  action  in  the  said  declaration  mas  and  is  such  as  could  not  have  pre- 
judiced the  defendant  in  the  conduct  of  the  defence  to  the  said  action,  and 
that,  according  to  the  very  right  and  justice  of  the  case,  the  ptaintiff  ought  to 
have  judgment  to  recover  his  said  damages ;  therefore  &c. 

On  taxation  of  costs,  the  Master  allowed  the  plaintiff  his  full  costs,  as  if 
he  had  succeeded  on  both  the  issues,  and  also  the  costs  of  the  rule  to  enter 
up  judgment,  and  did  not  allow  any  costs  to  the  defendant.  In  Micliuel- 
mas  term,  1836,  W.  J.  Alc^andfr  obtained  a  rule  nisi  for  setting  aside  the 
taxation,  and  for  taxing  the  defendant  his  costs  of  the  cause,  or  the  costs  of 
the  issues  found  for  him,  and  that  such  coats  should  be  deducted  from  the 
plaintiff's  damages  < 


R,  V.  RicAards  now  shewed  cause  (a).  —Although  all  the  issues  have  for- 
mally been  found  against  (he  plaintilF,  yet  he  has  substantially  succeeded, 
and  baa  obtained  judgment.  Unless  he  has  costs,  a  consequence  will  follow 
quite  inconsistent  with  the  result  of  the  action,  and  a  provision  of  the  legis- 
lature, expressly  intended  for  the  benelit  of  the  party  who,  independently  of 
nil  form,  subslnntially  prevails,  will  be  defeated  by  the  merest  technicality. 
The  Rule  of  Hilary  term,  2  IFili.  4,  No.  74,  does  not  apply,  for  that  rule 
relaCcB  lo  cases  where  some  of  tlie  issues  have  been  found  for  one  party  and 
some  for  the  otlier.  Two  counts,  one  for  an  escape,  and  anotlicr  for  not 
arresting,  would  not  have  been  peniiiiicd  in  the  declaration,  because,  whe- 
ther the  injury  done  by  the  sheriff  were  in  the  way  of  omission  or  com- 
mission, it  is  in  effect  the  same  injury — that  be  has  not  J.  H.  in  hia  custody. 
Suppose  the  real  facts  of  the  case  could  have  been  pleaded  alflrinatively  by 
the  defendant,  that  he  had  negligently  omitted  to  make  an  arrest,  the  plain- 
tiff would  have  been  entitled  to  costs;  why  should  he  not  be  equally  wo 
entitled  now  that  the  same  facts  have  been  found  by  the  jury  ? 

Sir  W,  FoUett,  and  IV.  J.  Alexander,  contra. — The  question  I's,  whether 
costs  are  to  be  allowed  as  a  matter  of  course  to  the  plaintiff,  as  If  there  had 
been  no  result  in  the  action  except  the  special  linding  of  the  jury.  An  escape 
aller  an  arrest,  and  an  omission  lo  arrest  at  all,  are  substantially  distinct 
causes  of  action,  and  might  be  made  tlie  subject  of  distinct  counts  ;  yet  the 
plaintiff  allows  the  defendant  to  come  to  trial  as  if  the  only  matter  in  dispute 
was  whether  there  had  not  been  an  arrest  and  a  subsequent  escape.  If  the 
judge  bad  amended  the  record  under  the  23d  section  of  the  act,  he  mighi 


have  directed  the  costs  of  the  amendm< 
would  have  had  no  power  to  direct  ther 
judge  did  not  amend,  and  referred  the 
The  Court  has  no  power  to  amend.] — It 


I  be  paid  by  the  plaintiff;  be 
Q  be  paid  by  the  defendant.     The 
se  to  the  Court.— {Palteion,  J.— 
It  has  not. — lPaitesoit,i. — The  reason 
sal  ia  tbe  Bail  Court  during  lbs  ilUeu  ^ 
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may  be,  perhaps,  that  if  the  Court  amended,  the  issue  would  become  difTerent  King'i  Bench. 
from  that  which  tlie  jury  had  tried  upon  their  oaths.]— The  case,  therefore,  is  v^v%^ 
to  be  dealt  with  according  to  the  existing  state  of  the  record,  and  under  the  Goest 
24th  section,  which  says  nothing  about  costs. — \_LUtledale,  J. — ^The  Court  is  Elwes. 
allowed  to  give  judgment  for  damages  according  to  the  right  and  justice  of 
the  case.  When  judgment  is  given  for  damages,  do  not  costs  follow  of 
course  under  the  Statute  of  Gloucester  ?] — The  jury  must  find  costs.  The 
practice  is  for  them  to  find  costs  40«.,  and  then  the  Court,  on  the  special  cir- 
cumstances, taxes  the  costs  de  incremento.  The  jury  then  not  having  found 
any  costs,  the  foundation  fails  upon  which  the  authority  of  the  Court  rests  to 
tax  the  costs  de  incremento.  There  are  two  reports  of  the  previous  decision 
of  the  Court  in  this  case,  one  in  NeviU  Sr  Manning  (<i),  the  other  in  2  //iorr- 
rison  ^  !Vollaston(b).  The  former  report  says  that  costs  follow  as  a  matter 
of  course  from  the  judgment,  the  latter  is  altogether  silent  upon  the  subject 
of  costs.  Is  the  defendant  to  have  no  costs  at  all  ?  Suppose  there  had  been 
two  issues,  one  on  the  escape,  and  one  on  the  omission  to  arrest,  the  defend- 
ant would  have  been  entitled  to  costs  on  the  issue  as  to  the  escape,  although 
he  failed  on  the  other  issue  as  to  the  omission.  Is  he  now  to  be  in  a  worse 
situation,  afler  succeeding  on  all  the  issues  joined,  than  he  would  have  been 
if  some  other  issue  had  been  joined  on  which  he  had  failed? — \_Patteson,  J, 
— Does  not  the  24th  section  say  in  effect  that  the  Court  may  set  aside  the 
verdict,  for  it  says  the  Court  may,  notwithstanding  the  issue,  give  judgment 
&c.  ?  or  is  not  the  special  finding  as  much  part  of  the  verdict  as  the  finding 
upon  the  issues?] — The  record  is  unaltered,  and  the  defendant  is  entitled  to 
costs  under  23  Hen.  8,  c.  15,  s.  1. — [Pa//«ow,  J. — In  Parry  v.  Fairhurst  (c), 
the  Court  appears  to  have  amended  the  record,  but  their  right  to  do  so  was  not 
discussed.]— This  case  is  within  the  Rule  of  Ilil.  2  Will.  4,  No.  74.  That 
rule  is  liberally  construed  ;  Doc  v.  lVcbber{d). 

It  is  submitted  that  the  defendant  is  entitled  to  costs,  but,  at  all  events, 
the  plaintiff*  is  not  entitled.  He  can  hardly  be  entitled  under  the  Rule  of 
Hilary  term,  which  says,  "  No  costs  shall  be  allowed  on  taxation  to  a  plain- 
tiff*, upon  any  counts  or  issues  upon  which  he  has  not  succeeded ;  or  under 
the  Statute  of  Gloucester,  giving  the  costs  of  a  writ  whereon  the  plaintiff* 
recovers  damages,  for  it  cannot  be  said  that  any  writ  has  been  issued  for  the 
cause  of  action  declared  upon.  The  act  probably  did  not  intend  to  give 
costs,  unless  the  variance  were  so  trifling  that  the  judge  would  amend  at  the 
trial.  When  the  judge  amends  under  section  23,  the  party  on  whose  behalf 
the  amendment  is  made,  is  put  in  the  same  situation  as  if  the  matter  intro- 
duced on  amendment  had  been  upon  the  record  in  the  first  instance ;  but 
section  24  has  no  such  effect. 

The  plaintiff*,  even  if  entitled  to  the  general  costs  of  the  cause,  can  of 
course  have  no  claim  to  the  costs  on  the  issues  joined. 

Cur.  adv.  vuU, 

Lord  Dekman,  C.  J.  now  delivered  the  judgment  of  the  Court. — The 
plaintiff"  declared  for  an  escape,  but  the  evidence  not  establishing  that,  he  was 
permitted  to  go  into  a  case  of  omission  to  arrest,  and  on  that  new  case  he 

(a)  6  N.  &  M.  433.        (6)  Page  34.        (e)  2  C.  M.  &  R.  190.        (d)  2  Ad.  &  £1.  448. 
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Xing'f  Bench,  people  may  have  a  righl  to  attend  tlie  market  wiiliout  paying  toll,  but  not  lo 
**'*^  break  the  soil  without  making  compensation.  In  the  recent  case  of  Tffion 
The  Kiwo  y_  s^jf/,  ^gj^  3  cmlam  for  all  victoiJIerB  (o  erect  stalls  at  a  fair  was  uphekl. 
&»BUTi  l*"'  '■^^  ctistoin  Viae  claimed  iijion  payment  of  compensation  for  breaking  ibe 
toil.  In  I'rince  v.  Lncu  (A),  the  defendant  was  licld  to  have  a  riglit  lo  sell 
out  of  the  market,  because  the  market  itself  bad  been  obstructed  by  the 
owner,  who  applied  it  to  other  purposes  than  those  specified  In  the  grant. 
Tbe  defendant  has  not  been  obstructed  berc,  and  even  if  he  bad,  it  would  bv 
no  answer  to  this  indictment.  If  there  has  been  a  wrongful  removal,  hia 
proper  remedy  is  scire  facias  to  repeal  the  grant. 

R.JIeiander,  and  Blia,  contra.— The  riglitof  way  in  the  public  which  ibis 
defendant  is  charged  with  having  obstructed,  was  originally,  as  is  admitleJ, 
subject  to  the  right  to  attend  the  market  on  the  same  spot,  and  if  the  market 
has  not  been  properly  removed,  that  right  siill  remains.  The  question 
therefore  to  be  determined  is,  whether  the  old  market  has  been  properly 
removed,  the  onus  of  proving  which  devolves  upon  the  prosecutor.  Now  in 
every  case  which  has  determined  that  a  right  to  remove  a  market  exists  in 
the  lord,  the  soil  of  the  new  marlcet-plaee  belonged  to  the  lord.  This  was 
the  ease  in  Carwen  v.  Salkcld  (c),  and  the  same  conclusion  must  be  drawn 
from  the  judgments  of  the  Court  in  Rex  v.  CoIUtUI  {d).  In  that  case  Lord 
Elltnboroagh,  after  expressing  his  opinion  that  a  power  of  removal  is  incident 
to  the  grant,  qualides  it  by  the  condition  "  provided  such  removal  be  not 
prejudicial  to  the  object  of  the  grant ;"  from  which  it  must  be  inferred  that 
no  removal  is  valid  unless  thereby  equal  accommodation  is  secured  to  parties 
frequenting  the  market.  Here  no  evidence  whatever  was  given  that  equal 
Rccommodation  was  secured ;  and  as  the  soil  of  the  new  market-place  vas 
not  in  tbe  lord,  it  is  clear  there  was  no  security  for  such  accomiuodation. 
In  Prince  v.  Lcma  (6),  want  of  accommodation  in  the  market  was  held  to  be 
an  answer  to  an  action  for  selling  in  the  neighbourhood  of  the  market.  In 
MotUy  V.  Walker  (e),  Baglcy,  3.  thus  lays  down  the  law  : — "  I  take  it  to  be 
implied  in  the  terms  in  which  a  market  is  granted,  that  the  grantee,  if  he 
confine  it  to  particular  parts  within  a  town,  shall  fix  it  in  such  parts  as  will 
from  time  to  time  yield  to  the  public  reasonable  accommodation  ;  and  that  if 
tbe  place  once  allotted  ceases  to  give  reasonable  accommodation,  he  is  bound, 
if  he  has  land  of  his  own,  to  appropriate  land  on  which  to  hold  it ;  or,  if  not, 
to  get  land  from  other  people,  in  order  that  the  market,  which  was  originally 
granted  for  the  benefit  of  tbe  public,  as  well  as  for  the  benefit  of  the  grantee, 
may  be  effectually  held  ;  and  that  the  public  may  have  the  benefit  which  it 
was  originally  intended  they  should  derive  from  it."  Now  it  cannot  be  said 
that  in  this  case  the  public  woidd  have  enjoyed  equal  benefit  after  the  change. 
By  the  lease  the  lessees  had  the  right  to  impose  a  toll  to  deny  entrance  to 
any  parties  not  paying  it ;  none  of  these  exactions  or  resirictions  existed  in 
the  old  market. — [Litllcdale,  3. — I  find  from  the  form  of  declaration,  which 
is  given  in  Mosley  v.  IValkcr,  that  the  lord  must  aver  that  he  has  and  of  right 
ought  to  have  the  correction  of  the  market.  I  do  not  see  bow  Lord  Bur- 
lingtim  could  have  proved  that  he  possessed  that  power  after  the  removal.] 

(a)  Arli.liti.  Id)  1  II.&  A.67. 

(*)  5  I),  i  C.  i63.  (()  7  U.  &  C.  40. 

(c)  3  East,  538. 
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— He  has  deprived  himself  of  all  such  power.     Now  the  duty  of  the  lord  to    King't  Bench. 
correct  and  regulate  the  market  is  inseparable  from  his  right  to  the  profits        ""^^^^ 
of  it.     It  is  true  that  the  lessees  covenant  to  keep  the  market  open,  but  that      "^^^  '^^^^ 
covenant  only  confers  a  right  of  action,  in  case  of  breach,  to  Lord  Burlington  ;      Starkby. 
the  parties   attending   the  market  are  entitled  to  further  protection.      It 
is  not  necessary  to  proceed  by  scire  facias ;    if  the  market  has  not  been 
lawfully  removed,  the  old  rights  of  the  public  remained,  and  therefore  the 
defendant  committed  no  offence  in   frequenting  the  old  market;  Rex  v. 
Smith  (a),  Holcroft  v.  Heel  (6). 

Lord  Denmak,  C.  J. — This  is  an  indictment  for  a  nuisance  in  obstructing 
a  highway  by  erecting  stalls  &c.  upon  it*     Now  it  appears  that  the  spot  in 
question  was  the  site  of  an  ancient  market ;  the  defendant,  therefore,  was 
justified  in  creating  these  obstructions,  unless  the  market  has  been  rightfully 
removed ;  and  the  only  question  which  we  have  to  consider  is,  whether  the 
removal  of  this  market  has  been  legal  or  not.     I  am  of  opinion,  that,  if  the 
removal  has  been  so  made  as  to  deprive  the  public  of  any  rights  which  they 
before  enjoyed,  it  is  not  valid  in  law.     Without  considering  the  general  effect 
of  the  lease,  or  the  consequences  of  taking  the  property  in  the  soil  out  of  the 
lord,  I  think  there  is  one  clause  in  the  lease  which  authorises  so  direct  an 
encroachment  on  the  rights  of  the  public,  that  it  is  impossible  to  say  there  has 
been  a  legal  removal.    The  clause  in  question,  after  a  covenant  by  the  lessees 
that  the  premises  in  question  shall  be  open  for  public  resort,  and  the  purpose 
of  a  market  on  market  days,  thus  continues, — "  But  nevertheless,  with  full 
power,  liberty,  and  authority  for  the  lessees  to  make  all  such  orders  and 
regulations  for  the  maintenance  and  good  management  of  the  markets,  and 
the  renting  of  the  stalls  or  other  conveniences  thereof,  and  imposing  rents  or 
other  sums,  and  as  for  license  and  permission  of  vending,  selling,  or  exposing 
goods  to  sale  on  the  said  premises,  to  deny  entrance  to  the  said  premises  for 
any  such  purpose  to  all  persons  not  so  authorised."     An  entirely  discre- 
tionary power  is  therefore  entrusted  to  the  lessees,  of  imposing  such  rents  as 
they  please  upon  all  persons  erecting  stalls ;  and  finally,  of  wholly  excluding 
from  the  market  all  persons  who  shall  not  pay  whatever  may  be  demanded 
for  the  liberty  of  selling  therein.     By  this  clause  such  power  is  expressly 
granted,  although  it  is  not  in  evidence  that  any  sum  at  all  had  ever  before 
been  paid,  and  although  the  freedom  from  such  payment  is  so  essential  a 
part  of  the  former  privilege.     I  expected  to  find  a  final  covenant  that  all 
things  should  be  done  by  the  lessees  relating  to  the  market,  in  the  same  manner 
as  they  had  heretofore  t>een  done  by  the  lord.     However  none  such  occurs ; 
and  it  is  not  clear  even  with  respect  to  stallage,  which  it  seems  must  be  a 
sum  certain,  that  the  lord  himself  would  have  any  right  to  it  in  this  case, 
where  so  long  a  time  has  elapsed  without  his  demanding  it.     It  should  be 
remembered  that  a  grant  of  a  market  is  a  thing  beneficial  in  itself  to  the 
grantee,  though  no  tolls  are  paid  to  him ;  many  markets  are  wholly  free  from 
such  payment.     On  these  grounds,  I  am  of  opinion  that  the  removal  of  this 
market  was  not  well  made,  and  that,  as  the  old  market  remained  still  in 
existence,  no  nuisance  has  been  committed  by  the  defendant. 

(a)  4  Esp.  111.  (6)  1  B.  &  P. 40O. 
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LiTTLBDALB,  J.— I  am  of  the  same  opioton.  Even  if  this  lease  had  con- 
veyed to  die  lessees  the  same  powers  only  which  were  possessed  by  the  lord, 
the  removal  of  this  market  would  still  not  have  been  good  ;  because  the  pro- 
perty in  the  soil  no  longer  remained  in  the  lord.  This  is  altogether  a  dif- 
ferent case  from  that  ciicii  by  Mr.  IVighiman,  where,  although  the  soil  does 
descend  to  the  younger  son  in  borough  English,  he  sliU  takes  it  subject  to 
the  market,  which  passes  (o  the  heir-at-law  with  full  power  to  correct  and 
regulate  it.  It  is  one  part  of  the  duty  of  the  lord  to  correct  the  market  i 
now  how  can  he  be  said  to  be  in  a  situation  to  perform  that  duty  towards  the 
public  when  the  properly  in  the  soil  is  no  longer  in  him  ?  The  lessees  in 
this  case  might  convert  the  site  of  the  new  market  [o  any  other  purpose 
whatever,  subject  only  to  an  action  upon  their  covenant  at  the  suit  of  Lord 
Burlinglon.  There  is  nothing  to  authorise  him  so  to  deprive  the  public  of 
those  remedies  to  which  they  are  lawfully  entitled  in  case  of  such  misappro- 
priation. From  the  passage  in  the  judgment  of  Baj/ify,  J.,  which  has  already 
been  cited,  it  appears  to  have  been  his  opinion  that  no  removal  of  a  market 
to  3  place  not  upon  the  soil  of  the  lord  is  good,  and  from  the  averments 
which  appear  in  the  declaration  in  that  case,  it  is  clear  that  no  action  for 
disturbance  of  a  market  could  be  supported,  unless  it  appeared  that  the 
right  to  correct  the  market  was  in  the  lord.  I  think,  therefore,  that  this 
removal  is  bad. 

Patteson,  J. — The  single  question  in  this  case  is,  whether  the  market  has 
been  well  removed  or  not,  and  upon  one  short  ground  1  am  of  opinion  diat 
it  has  not.  It  is  quite  clear  that  no  market  can  be  rightfully  removed  unless 
the  new  market  is  altogether  as  free  and  unrestricted  as  the  old.  Now  in 
this  case  it  appears  that  no  toll  whatever  was  demanded  in  the  old  market. 
Whether  or  not  the  lord  could  have  supported  any  claim  tliere  for  stallage, 
I  do  not  now  profeas  to  determine  either  one  way  or  the  other.  But  with 
respect  to  the  new  market,  a  very  different  claim  is  introduced,  for  he  dis- 
tinctly, in  direct  terms,  authorises  these  trustees  to  impose  a  toll  on  all  goods 
sold.  The  words  of  the  lease  as  to  this  point  are  clear.  The  lessees  first 
covenant  to  appropriate  the  premises  "  for  a  general  market,  and  for  buying, 
selling  &c.,  a*  tune  used."  Had  this  been  all,  some  question  might  have 
arisen  as  to  the  validity  of  the  removal.  But  the  lease,  afVer  referring  to 
the  days  on  which  markets  were  to  be  held,  contains  a  covenant  that  the 
market  shall  be  open  for  buyers,  and  the  covenant  is  confined  to  buyers 
only  ;  and  then  states,  tliat  nevertheless  the  lessees  shall  have  full  power  to 
impose  rents  and  other  sums  for  the  use  of  stalls  &c.,  and  for  license  and 
permission  to  sell  &c.,  and  to  exclude  all  persons  from  selling  in  the  market 
who  have  not  become  authorised  to  do  so  by  paying  such  demands.  Now 
as  none  such  were  ever  made  in  the  old  market,  it  is  clear  that  the  new 
market  was  not  the  same  free  and  open  market  which  the  old  one  was,  and 
therefore  1  think  there  has  been  no  l^al  removal. 

Rule  absolute  (a). 

It  the  whole  of  tl>« 
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King't  Bench, 


Sanderson  v.  Brown, 

June  \Otlu 

IDUSBYf  in  Hilary  terra  last,  obtained  a  rule  nisi  to  enter  an  exoneretur     Under  Raie 

on  the  bail-piece  in  this  case.    The  question  was,  whether  the  defend-  ko.  si!  judgment 
ant  had  been  rendered  in  time.    Judgment  had  been  signed  against  him  on  cennot  be  tigued 
the  27th  July,  1836,  and  a  ca.  sa.  was  duly  issued,  and  returned  non  est  bfuTntiu^uf 
inventus  on  the  9th  November.     On  the  14th  November  a  scire  facias,  <*»y«  ^o™  ^^ 
returnable  on  the  19th,  was  sued  out  against  the  bail;  of  which  they  had  scire  facias, ai- 
notice,  at  their  residence  in  Yorkshire,  on  Friday  18th  November.    The  next  *!***"«**,  "f^c*  ©^ 
day  was  not  a  post-day,  but  on  Sunday  the  20th  they  wrote  to  London  for  a  gwen  to  the  bau, 
judge's  order  to  render  the  defendant.     The  order  arrived  in  Yorkshire  on  "d  then  only  by 

11  111/.1  111  1  leave  of  the  Court. 

the  24th,  and  the  defendant  was  rendered  the  same  day. 

Knaaies  shewed  cause  (a). — By  Rule  81,  H.  T.  £  fF.  4,  no  judgment  shall  be 
signed  for  non-appearance  to  a  scire  facias  without  leave  of  the  Court  or  a 
judge,  unless  the  defendant  has  been  summoned ;  but  such  judgment  may 
be  signed  by  leave  afler  eight  days  from  the  return  of  one  scire  facias.  The 
previous  practice  of  this  Court  is  explained  by  Lord  Kenyan,  C.  J.,  in  Clarke 
V.  Bradshaw  (b).  Whatever  time,  he  says,  the  bail  are  allowed  afler  return  of 
the  capias  to  render  their  principal,  is  by  the  indulgence  of  this  Court ;  ''  this  is 
cither  upon  two  writs  of  scire  facias  returned  nihil  upon  each,  or  upon  one 
scire  facias  and  a  summons,  and  a  return  of  scire  feci  afler  the  writ  has  lain 
a  certain  time  in  the  office.  The  bail  are  bound  to  watch  these  proceedings, 
and  to  have  their  principal  ready  to  render  at  the  plaintiff's  call.  Indeed, 
unless  they  live  in  Middlesex,  how  can  the  sheriff  serve  the  bail  with  notice?'* 
The  new  rule  merely  substitutes  one  scire  facias  for  two,  and  does  not 
require  that  notice  of  the  writ  should  be  g^ven  to  the  bail ;  the  summons 
spoken  of  applies,  as  before  the  rule,  to  Middlesex  bail  only,  who  might  be 
fixed  if  summoned  before  the  rising  of  the  Court  on  the  return* day  of  the 
writ ;  Clarke  v.  Bradshaw,  recognised  in  Lewis  v.  Pine  (c).  By  Rule  3  of 
T.  T.  3  W.  4,  wliere  the  plaintiff  brings  debt  against  the  bail,  they  have 
fourteen  days  afler  service  of  process  to  render  their  principal ;  but  that 
rule  has  no  application  to  proceedings  by  scire  facias.  It  will  be  contended 
on  the  other  side,  that  the  bail  have  eight  days  to  render  afler  the  return  of 
the  scire  facias ;  that  may  be  so  where  no  notice  has  been  given  them ;  but 
here  notice  was  given,  according  to  the  practice  spoken  of  by  Lord  Kenyan^ 
when  one  writ  only  was  sued  out,  and  that  writ  also  lay  in  the  ofHce  the  full 
time  referred  to  by  him  as  necessary  before  judgment  could  be  signed, 
namely,  four  clear  days. 

Busbjf,  contr^. — Judgment  against  bail  cannot  be  signed  until  eight  days 
afler  the  return  of  the  writ,  and  then  only  by  leave  of  the  Court,  except  in 
one  case,  that  is,  where  they  have  been  summoned.  Judgment,  therefore, 
has  been  prematurely  signed,  unless  the  notice  of  the  18th  November  is 
equivalent  to  the  summons  spoken  of  by  the  rule,  which  cannot  be  the  case, 
because  summons  applies  to  Middlesex  bail  only.  He  cited  also  Thorn  v. 
Hutchinson  (</). 

(a)  The  last  day  of  Hilary  term.  (c)  2  Dowl.  P.  C.  133. 

{h)  1  East,  86.  {d)  3  6.  &  C.  112. 
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Lord  Denman,  C.  J.,  c 
Tlie  (juc'stion  lurns  on  i 
since  that  rule,  if  the  bail 
where  ihe  scire  facias  ni' 
before  the  shutting  of  the 
Where  the  bait  reside  else 


1  this  day  delivered  ihe  judgment  of  the  Court. — 
le  Rule  of  H.  T.  2  W.  -1,  No.  81.  Before  and 
be  summoned,  (nhich  can  only  be  in  Middlesex, 
ist  be  brouglit,)  the  defendant  must  be  rendered 
office  oil  the  day  of  the  return  of  one  scire  lacias. 
vhere,  the  practice  of  suing  out  two  writs  of  scire 


facias  is  done  away  by  the  above  rule  ;  and  an  applicatioit  to  tbe  Court  or  a 
judge,  af\er  eight  days  from  the  return  of  one  urit,  for  leave  to  sign  judg* 
merit,  is  substituted.  Before  such  leave  is  given,  it  must  be  proved  tliai  notice 
has  been  given  to  tbe  bail,  or  that  proper  endeavours  have  been  made  to  do 
so  without  eSect.  Tlie  object  of  that  notice  is  to  enable  tbe  bail  to  render 
the  defendant ;  and  accordingly  it  is  stated  in  a  note  to  Mr.  Jen'is'R  New 
Rules,  p.  61,  3d  edit,,  that  liayUi/,  B.  in  a  case  of  Newton  v.  FligH,  MS.  23d 
.1  une,  1 83S,  at  chambers,  held,  that  wlierc  no  notice  bad  been  given,  a  render 
fourteen  days  after  tbe  return  of  the  writ  was  in  time.  Here  notice  was 
given  in  Yorkshire  the  day  before  the  return  of  tlie  writ,  but  that  notice  is 
not  the  same  tiling  as  a  summons  in  Middlesex.  It  would  have  entitled  the 
plaintiff  to  obtain  leave  to  sign  judgment  afler  eight  days  from  the  return- 
day,  if  nothing  had  been  done  in  llie  meantime ;  but  we  are  of  opinion  that 
those  eight  days  were  given  for  the  very  purpose  of  enabling  bail  to  render, 
though  the  rule  is  not  confined  to  proceedings  against  bail.  It  would  be 
very  strange  if  it  were  otherwise,  for  then  the  bail  would  be  placed  in  i 
worse  situation  by  [bo  rule  in  question  than  they  were  before  ;  and  if  the 
plaintifl'  proceeds  by  action,  tliey  have  fourteen  days  from  the  service  of  the 
writ  to  render,  by  Rule  3  T.  T.  3  tV,  4. 

For  these  reasons  we  think  tbat  the  present  ride  must  be  made  absolute. 

Rule  .ibsolute. 


Morton  v.  Burn  and  another. 

Moy  25ilL 

Fort««M«f«    ASSUMPSIT.      The  declaration   stated,  that  whereas  before  the  com- 
'*™  lim..  ic-  mencement  of  this  suit,  and  before  and  at  the  time  of  making  the  pro- 

BMnt,  br  ih«  u-     mise  hereinafter  mentioned,  to  wit,  &c.,  the  defendants  were  indebted  to  the 
w™  the  ^h''      plaintiff  in  the  sum  of  728/.  2a.  6d.,  under  and  by  virtue  of  a  certain  bond,  dated 
■ui.iitgaod        tbe  14tli  day  of  July,  1832,  and  a  certain  indenture  or  deed  of  assignment 
ft^pro'D^"^'^    thereof,  dated  19th  October,  1833;  and  wiiereas  also,  according  to  the  con- 
ptj  hta  u  th<       dition  of  the  said  bond,  the  sum  of  228/.  3j.  6d.,  part  of  the  said  sum  of 
"a^^'ti^t^im    728/.  2»,  6rf,,  ought  to  have  been  paid  on  tlie  Ist  day  of  February  then  last 
■  ■■iT»niofit.      past,  and  thereupon,  in  consideration  of  the  premises,  and  also  in  considera- 
uMuQi.      "        tion  that  the  plaintiff  would  accept  and  receive  payment  of  the  said  sunis 
of  money  on  tbe  days  and  times  bereinafler  mentioned,  and  that  in  the  mean- 
time tbe  plaintiff  would  give  time  to  the  defendants  for  payment  thereof,  the 
defendants  undertook  and  promised  the  plaintiff  tbat  the  whole  of  the  sum 
of  238/.  Si.  Gd.,  witli  interest  thereon  from  the  1st  of  February  then  last, 
should  lie  paid  to  the  plaintiff  on  or  before  the  1st  of  June  then  next,  or  in 
default  tliereof,  that  the  said  defendants  would  sign  a  warrant  of  attorney  to 
enable  the  plaintiff  to  enter  up  judgment  against  tbem  forthwith  for  tbe  same, 
and  tliat  they  would  pay  to  the  plaintiff  tbe  sum  of  5Ql.  quarterly,  on  the  1st 
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day  of  September,  the  1st  day  of  December,  tbe  1st  day  of  March,  and  the    King't  Bench, 
1st  day  of  June  in  every  year,  until  the  further  sum  of  500/.,  residue  of  the 
sum  of  72SL  2s.  6d,,  together  with  interest  thereon,  at  the  rate  of  51.  per  cent, 
per  annum,  from  the  1st  day  of  February  then  last,  should  be  fully  paid  and 
satisfied ;  and  in  default  of  paying  any  of  the  last-mentioned  instahnents,  they, 
the  defendants,  would  execute  a  warrant  of  attorney  to  enable  the  plaintiff 
forthwith  to  enter  up  judgment  against  the  defendants  for  the  whole  sum  of 
500/.  and  interest,  or  so  much  thereof  as  might  then  remain  due ;  and  the 
plaintiff  avers,  that  he  did  forbear  and  give  time  to  the  defendants  for  the 
payment  of  the  said  sum  of  728/.  2s.  6d.  and  interest,  until  and  upon  the  re- 
spective days  and  times  mentioned  for  payment  thereof  in  the  said  promise 
and  undertaking  of  the  defendants  ;  and  although  the  defendants  paid  to  the 
plaintiff  the  sum  o{22SL  2s.  6(/.,  and  interest  thereon,  yet  the  defendants  did 
not  nor  would  pay  to  the  plaintiff  50/.  quarterly,  on  the  days  and  times 
above  mentioned  in  that  behalf,  but  therein  wholly  made  default,  and  a  large 
sum  of  money  of  the  said  instalments,  to  wit,  the  sum  of  250/.,  being  for  the 
five   sums  of  50/.  each,   which   respectively   became  due  on  &c.,  now   is 
wholly  due,  in  arrear  and  unpaid  from  the  defendants  to  the  plaintiff;  and 
although  the  said  defendants  made  default  in  payment  of  the  respective 
sums  on  the  days  and  times  aforesaid,  contrary  to  the  tenor  and  effect  of  the 
said  promise  of  the  defendants  ;  yet  the  defendants  did  not  nor  would  exe- 
cute a  warrant  of  attorney  to  enable  the  plaintiff  forthwith  to  enter  up  judg- 
ment against  the  defendants  for  so  much  of  the  said  sum  of  500/.  and  interest 
as  then  remained  due,  but  to  do  this  the  defendants  have,  and  each  of  them 
hath  wholly  refused. 

The  cause  was  tried  at  the  Middlesex  sittings  after  last  Michaelmas  term, 
and  a  verdict  having  been  found  for  the  plaintiff,  speedy  execution  was  al- 
lowed under  1  JViil.  4,  c.  7,  s,  2, 

In  Hilary  term  last,  Edwards  obtained  a  rule  nisi  for  setting  aside  the  exe- 
cution and  arresting  the  judgment,  on  the  ground  that  the  declaration  did  not 
set  out  any  consideration  for  the  defendants*  promise.  He  cited  Mowse  v. 
Edney  (a),  Potter  v.  Tumor {p)  and  Anon.  (c). 


Cresswell  and  fV,  H.  Watson  showed  cause.  Two  objections  were  made  at 
the  trial,  that  the  action  should  have  been  debt  on  the  bond  ;  and  that  there 
is  no  consideration  for  the  promise.  The  two  objections  resolve  themselves 
into  one,  for  if  there  was  a  good  consideration  for  the  promise,  then  the  form 
of  the  present  action  is  correct.  The  right  of  the  assignee  of  a  bond  to  sue 
the  obligor  at  law  in  the  name  of  the  obligee,  has  been  repeatedly  recognised, 
and  in  such  an  action  the  Court  has  gone  so  far  as  to  set  aside  a  plea  that 
the  defendant  had  been  released  by  the  obligee ;  Legh  v.  Legh  (d).  The 
assignee  of  a  bond  has  also  a  clear  right  to  sue  upon  it  in  equity  in  his  own 
name,  and  the  forbearance  by  the  plaintiff  in  this  case  to  enforce  either  his 
legal  or  equitable  remedy  upon  the  bond  is  a  good  consideration  for  the  de- 
fendants' promise;  Forth  v.  Stanton  (e);  in  the  note  to  which  by  Serjt.  fVil' 
liawsj  it  is  said,  that  though  Potter  v.  Tumor  was  decided  to  the  contrary, 
that  it  is  contradicted  by  all  the  authorities.     Forbearance  to  an  executor  is 


(a)  1  Rol.  Abr.  20.  pi.  12. 

(6)  Winch,  7.    S.  C.  Palmer,  186. 

(c)  Cowp.  128. 


(d)  1  Bet.  fie  Pul.  447. 

(«)  1  Wms.  Saund.  210,  n.  (a). 
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sufficient  to  Bupport  nssumpsil  against  liim  upon  a  promise  lo  pay  leatator's 
debt ;  Com.  Dig.  "  Action  upon  the  Case  upon  Asaumpsit,  Consideralion 
(U  1)  ;"  and  a  lialc  furiher  on,  under  ihe  same  )iead,  occurs  this  passage: 
"  So  in  considerntion  of  the  forbearance  of  a  suit  against  an  heir  upon  a  bond 
of  Ilia  ancestor,  if  he  was  bound  and  had  assets,"  a  promise  is  good  ;  and 
again,  "  so  in  consideration  of  forbearance  by  the  assignee  of  a  bond,  if  he 
has  a  fetter  lo  sue  and  release  ;"  which  are  ihe  very  cases  of  forbearance 
supporting  assumpsit,  although  the  principal  debts  were  due  on  bond.  In 
Mmnte  V.  Edi'fy{a)  it  does  not  appear  that  the  assignee  forbore  beyond  the 
litne  of  payment  mentioned  in  the  bond.  In  Pill  v.  Bridgrwalcr,  which  is  the 
placitum  immediately  preceding  the  last  cited,  it  is  said  that  forbearance  by 
the  assignee  of  a  debt,  having  a  letter  of  attorney  to  aue,  is  a  good  considera- 
tion; If'iltmoll  V.  Priggcll^b)  and  Rutecll  v.  haddock  {c)  are  also  autho- 
rities on  the  same  points. 

Edwards  contra.  There  is  no  consideration  for  the  promise  in  this  case, 
simply  because  the  agreement  lo  forbear  was  not  binding  at  the  time  it  was 
made.  The  plainiifT  might  have  sued  defendant  immediately  afterwards, 
either  at  law  or  in  equity ;  in  law,  because  the  parol  ^reement  to  give  time 
to  pay  a  bond  debt,  would  be  of  course  nugatory ;  and  in  equity,  because  the 
defendants  promise  to  do  that  which  they  were  already  bound  to  do  at  the  time 
of  the  agreement,  namely,  to  pay  the  amount  of  the  bond,  could  be  no  con- 
sideration for  the  plainiifTs  agreement  to  forbear;  I/arris  v,  Wationid), 
Slilk  V.  Myrick  (e).  The  plaintiff  therefore  not  being  bound,  the  defendanu 
were  not  bound;  Lrti  v,  lVhiUomb{f),  Monse  v.  Edney,  and  Potter  v. 
Tumor  are  quite  in  point.  The  latter  case  may  be  much  weakened  by 
Fenner  v.  Meares{g),  but  was  in  principle  upheld  by  Lord  Kenton  in  JoAnam 
V.  Collitigs  (/i)  and  IVilliams  v.  Everitt{i),  where  he  seems  to  dissent  from  the 
authority  of  Fenner  v.  Meares. 

This  may  be  considered  as  a  parol  agreement  to  vary  the  terms  of  a  deed; 
it  purports  to  give  a  release,  as  it  were,  up  to  a  certain  day,  the  day  of  for- 
bearance ;  if  that  may  be  done,  why  may  not  a  parol  release  altogether  be 
good  ?  It  may  also  be  contended  that  if  the  consideration  for  the  defendant's 
promise  is  good,  the  plaintiff  would  have  two  causes  of  action  against  him  ; 
and  if  the  defendant,  after  paying  the  debt  in  an  action  on  this  agreement, 
might  afterwards  be  sued  on  the  bond,  it  would  be  impossible  for  the  de- 
fendant to  show  that  the  agreement  was  made  in  respect  of  the  identical 
bond. 

Car.  adv.  vuU. 

Lord  Denhan,  C.  J.,  on  a  subsequent  day  in  this  term,  delivered  the 
judgment  of  the  Court :— This  was  a  motion  in  arrest  of  judgment.  The 
question  is,  whether  forbearance  for  a  given  time,  on  the  part  of  the  assignee 
of  a  bond,  to  sue  the  obligors,  is  a  good  consideration  for  a  promise  by  the 
obligors  to  pay  the  assignee  at  the  expiration  of  that  time,  or  give  him  a 
warrant  of  attorney  for  the  amount. 

(a)  I  Ro1.Abr.20,  pi.  12.  (/)  5  Biog.  34. 

(A)  1  Rol.  Abr.29,  pi.  60.  (g)  2  W.  Ula.  1269. 

M  I  Lev.  IBS,  (h)  1  Eail,  !I8. 

id)  Peske't  N,  P,  C,  72.  (O  14  Kist,  303. 
(<>  3  Cunpb,  317. 
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It  was  objected,  that  there  is  no  mutuality  in  the  agreement,  for  that  if  the 
plaintiff  had  sued  the  defendants  in  the  obligee's  name,  the  promise  to  for* 
bear  would  be  no  answer.  Again,  that  this  is  a  mere  nudum  pactum,  being 
only  a  promise  to  do  that  which  the  defendants  were  already  bound  to  do  by 
their  bond.  And  further,  that  if  this  promise  be  binding,  it  amounts  to 
varying  a  deed  by  parol  contract,  which  is  contrary  to  the  rules  of  law. 

We  do  not  think  any  of  these  objections  sufficient  to  arrest  the  judgment. 

As  to  the  first,  there  is  sufficient  mutuality,  for  although  the  agreement  to 
forbear  would  not  be  pleadable  to  an  action  in  the  name  of  the  obligee,  yet, 
unless  the  plaintiff  did  forbear,  according  to  his  agreement,  he  would  not  be 
able  to  sue  on  the  defendants'  promise ;  he  is  obliged  to  aver,  as  he  does  in 
the  present  declaration,  that  he  has  forborne,  which  is  a  condition  precedent 
to  his  suing. 

As  to  the  second  objection,  this  is  not  a  mere  nudum  pactum,  for  the  de- 
fendants promise  to  pay  the  plaintiff^  a  third  person,  whom  they  were  not 
boimd  to  pay  by  their  bond,  and  they  promise  in  consideration  of  a  detri- 
ment sustained  by  the  plaintiff,  at  their  request,  namely,  a  forbearance  to 
enforce  his  right  in  the  name  of  the  obligee. 

As  to  the  third  objection,  the  bond  is  in  no  respect  varied  by  this  agree- 
ment ;  the  new  contract  entered  into  by  defendants  with  the  plaintiff  leaves 
the  bond  just  as  it  was  before  :  it  was  forfeited  before  the  agreement,  and 
so  it  remains,  and  the  agreement  would  be  no  answer  to  an  action  on  it. 

The  cases  on  this  subject  are  collected  in  Mr.  Serjeant  JFilliam8*s  notes  to 
Forth  V.  Stanton  {a)  and  to  Barber  v.  Fox  (6),  to  which  may  be  added  Yard 
v.  Eland  (c),  and  other  cases  collected  in  Com.  Dig.  Action  on  the  Case  sur 
Assumpsit,  Consideration  (B). 

They  are  all  in  favour  of  the  action  lying,  with  the  exception  of  Potter  v. 
Tumor  {d\  which  we  think  inconsistent,  not  only  with  the  current  authorities, 
but  with  established  principles.  For  these  reasons  we  are  of  opinion,  thai 
the  rule  to  arrest  the  judgment  in  this  case  must  be  discharged. 

Rule  discharged* 

(a)  1  Wms.  Sauad.  210,  n.  (I).  (e)  I  Lord  Raym.  368. 

(6)  2  Wmi.  Saund.  137,  n.  (2).  (d)  Winch,  7.    S.  C.  Palm.  Rep.  185^ 
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and  another. 


Bo  WEN  V.  Jenkins, 

/^ASE  for  disturbance  of  common,  by  putting  on  divers  cattle  in  and  upon      ^^y  ^^**' 

plaintiff's  common,  at  divers  days,  and  keeping  the  same  there  respec-  inTwe  ilw^dUh'**^"' 
lively  as  aforesaid.     Plea,  first,  traversing  the  plaintiff's  right  of  common  ;  turbaoceofthe 
second,  that  before  and  at  the  said  several  times,  when,  &c.,  defendant  was  m^n^'by  puuSg 
possessed  of  certain  land,  with  the  appurtenances,  situate  &c.,  and  that  the  0°  diven  mtUe, 
occupiers  of  the  said  land,  with  the  appurtenances,  now  have,  and  for  and  pleaded  a  right  of 
durinff  the  period  of  sixty  years  and  upwards  next  before  the  commence-  f«™"o»»  ««»d  that 

«,.  .  .,',  .,  mi         1  3  t      '  1  .        the  said  cattle 

ment  of  this  suit,  without  mterruption,  have  had  and  used,  and  without  m-  were  bu  own 
terruption  and  of  right  ought  to  have  and  use,  &c.,  and  the  defendant,  aa  J^""^f  **2lJ[iff 

replied  that  all 
the  said  cattle  in  the  declaration  mentioned  were  not  tlie  defendant's  own  commonable  cattle  in  manner 
and  form  as  in  tlie  plea  alleged  :— tfctf,  that  under  this  replication  the  plaintiff  could  not  give  eridence 
of  a  surcharge  by  the  defendant,  which  should  have  been  the  subject  of  a  new  assiganient. 
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ting't  Bench,  occupier  of  llic  saiJ  land,  of  right  onght  lo  liavc  and  use  common  of  pasliire 
"•"■"^^  upon  ihe  said  place  called  "  The  Golden  Mile  Common,"  for  all  his  and  llieir 
"'"  commonable  cattle,  levaiit  and  coucliani,  in  and  upon  the  said  land;  and  the 
JiDMHa.  defendant,  being  so  possessed  and  so  entitled,  &c.  afterwards,  and  at  the 
said  several  times  when  &c.,  in  the  said  declaration  mentioned,  put  and 
caused  to  he  put  the  said  cattle  in  the  said  declaration  mentioned,  being  the 
defendant's  own  commonable  cattle,  levant  and  couchant,  in  and  upon  the 
said  land,  with  the  appurtenances  of  the  said  defendant,  to  use  the  said  com- 
mon of  pasture  of  the  said  defendant  there,  and  kept  and  detained  ttie  same 
there  for  the  said  space  of  time  in  the  said  tlcclaration  mentioned,  for  the 
purpose  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid,  which  is  the 
same  putting  and  causing  to  be  put,  and  keeping  and  detaining  of  the  said 
cattle  in  and  upon  the  said  waste  or  common,  called  "  The  Golden  Mile 
Common,''  as  in  the  said  declaration  mentioned,  and  whereof  the  said  plain- 
lifThath  above  complained  against  the  said  defendant;  and  this  the  said  de- 
fendant is  ready  to  verify. 

Replication,  to  the  first  plea,  similiter.  To  the  second  plea,  that  all  the 
anid  cattle  in  the  said  declaration  mentioned,  at  the  said  several  times  when 
&c.,  were  not  the  said  defendant's  own  commonable  cattle,  levant  and  couch- 
ant, in  and  upon  the  said  land  of  the  defendant  in  manner  and  form  as  the 
Mtid  defendant  hath  above  in  his  said  plea  thereof  alleged  ;  concluding  to  the 
country. 

At  the  trial  before  Pattaoa,  J.  it  was  admitted  by  the  plaintiff,  that  at  the 
times  when  &c.  the  defcudanl  had  the  right  of  common  for  his  cattle  levant 
and  couchant,  but  it  was  stated  that  lie  had  surcharged. 

The  learned  judge,  thinking  thai  a  case  of  surcharge  should  have  been 
made  the  subject  of  a  new  assignment,  directed  a  verdict  for  the  defendant. 

J.  Evam,  in  Michaelmas  term  1895,  having  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  evidence  of  surcharge  should  have  been  re- 
ceived; 

E.  V.  WiUiams  shewed  cause  (a).  It  was  necessary  for  the  plainlifT  to 
new  assign  in  order  to  render  evidence  of  surcharge  admissible.  At  the 
trial  a  note  by  Serjt.  lyUliams  to  MeUor  v.  Spattmm  (6)  was  read,  in  which  he 
says,  "  If  the  lord  should  bring  an  action  of  trespass  quarc  clausum  fregit, 
instead  of  distraining,  and  the  defendant  should  prescribe  for  common  for  his 
cattle  levant  and  couchant,  and  aver  that  he  put  the  cattle  mentioned  in  the 
declaration  being  his  commonable  cattle  levant  and  couchant  on  his  land  into 
the  common,  in  case  some  of  the  cattle  were  not  levant  and  couchant,  it  should 
seem  the  plaintiff  should  new  assign  the  trespass,  by  stating  that  he  brought 
the  action  for  depasturing  the  common  with  other  cattle,  and  not  traverse 
the  levancy  and  couchancy.  For  in  trespass  it  is  sulficicnt  for  the  defendant 
to  shew  anything  which  excuses  the  trespass,  and  the  number  mentioned  in 
the  declaration  is  not  material."  For  this  doctrine  lie  cites  Ellis  v.  Rowles(e). 
It  must  he  admitted  that  his  doctrine  is  not  borne  out  by  the  above  case,  but 
it  is  nevertheless  correct,  and  the  result  of  all  die  authorities  on  the  subject. 
The  disturbance  of  the  right  of  common  is  the  gist  of  the  action,  so  much  so 

(a)  la  Easter  term,  Mnj  1,   bcfoie  Lord  (t)  1  Wmi.  Sauna.  346,  e. 

Dcnman,  C.  J.,    Liltledair.   Pullntn,   aud  (c)  Willee,  G3U. 

CeUriilge.  Ji. 
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that  the  practice  used  to  be  to  state  the  disturbance  generally  without  speci-  King*i  Baichf, 
fying  any  particular  mode.  The  same  general  declaration  was  used  in  tres- 
pass quare  clausum  fregit,  on  which  account,  according  to  Serjt.  Williams  in 
a  note  to  Green  v.  Jones  (a),  the  plea  of  liberum  tenementum  was  allowed, 
which  always  drove  the  plaintiff  to  a  new  assignment ;  because  if  he  tra- 
versed it  without  new  assigning  he  ran  great  risk,  for  he  would  fail  on  that 
issue  if  the  defendant  had  any  part  of  his  land  in  the  vill.  In  the  same  note 
it  is  said,  a  new  assignment  is  used  where  the  plea  covers  the  whole  trespass, 
but  mistakes  it,  and  does  not  hit  the  whole  or  some  part  of  the  trespass  in- 
tended in  the  declaration.  Here  the  whole  trespass  is  covered  by  the  plea« 
the  plaintiff*  ought  therefore  to  have  explained  by  new  assigning  that  he  did 
not  bring  his  action  for  the  trespass  by  the  commonable  but  by  the  non-com* 
monable  cattle.  Thus  in  Monlprivait  v.  Smith  {b)  in  which,  to  trespass  for 
breaking  and  entering  a  house  and  staying  therein  three  weeks,  the  defendant 
pleaded  a  justification  as  to  the  breaking  and  entering  and  staying  in  the 
house  twenty-four  hours ;  it  was  held,  that  the  plea  covered  the  whole  de- 
claration, and  that  any  excess  beyond  the  time  justified  should  have  formed 
the  subject  of  a  new  assignment.  The  case  of  Barnes  y.  Hunt  (c)  may  be 
cited  against  this  doctrine,  but  is  distinguishable  :  to  a  declaration  for  several 
trespasses  on  divers  days  the  defendant  pleaded  leave  and  license,  and  under 
the  replication  de  injurid  the  plaintiff  was  allowed  to  give  evidence  of  a  tres* 
pass  committed  prior  to  the  license.  It  is  not  necessary  to  dispute  the  autho- 
rity of  that  case ;  for  wherever,  as  in  Barnes  v.  Hunt,  the  declaration  contains 
several  counts  for  distinct  trespasses,  a  plea  of  leave  and  license  must  be 
supported  by  shewing  a  license  co-extensive  with  the  trespasses  charged  in 
the  several  counts,  and  the  plaintiff  need  not  new  assign  ;  but  it  is  otherwise 
where  the  trespass  is  one  continuing  trespass,  and  the  plaintiff  relies  upon  an 
excess  not  covered  by  the  justification  in  the  plea;  Lambert  v.  Hodgson  (d). 
In  some  of  the  cases  cited  in  Saunders,  the  replication  was  de  injurid,  and 
k  may  be  said  that  this  makes  a  difference.  Now  if  the  replication  means 
that  none  of  the  defendant's  cattle  were  levant  and  couchant,  it  is  much  the 
sme  as  de  injuria ;  if,  on  the  other  hand,  it  means  that  some  of  the  cattle 
were  commonable  and  some  not,  it  then  falls  short  of  de  injurii,  and  new 
assignment  is  the  more  necessary,  otherwise  the  plaintiff  admits  that  he  has 
brought  his  action  for  some  trespasses  for  which  no  action  lies*  In  some 
cases  the  replication,  though  it  does  not  in  form  new  assign,  answers  the 
same  purpose,  as  in  the  Six  Carpenters*  case  (e\  where  an  abuse  of  the  law 
is  replied,  for  the  purpose  of  shewing  that  some  subsequent  act  has  made 
the  defendant  a  trespasser  ab  initio. — [Lord  Denman,  C.  J. — Sloper  v« 
Allen(f)  seems  against  you.] — That  was  replevin  for  taking  a  definite  num^ 
ber  of  sheep,  in  whieh  the  asportation  is  the  gist  of  the  action ;  and  according 
to  the  report  in  Brownlow,  the  plaintiff  had  judgment. 


Evans  and  NichoU,  contra.  The  levancy  and  couehancy  is  a  material  alle* 
gation  in  defendant's  plea,  and  he  should  have  pleaded,  as  in  Mellor  v.  Spate* 
man  {g),  a  right  of  common  as  to  some,  and  the  general  issue  as  to  the  rest« 


i 


a)  I  Wms.  Sftonden,  299  b,  (n.  6). 
6)  2  Campb.  173,  aad  tee  the  not«. 

(c)  11  East,  451. 

(d)  1  Biiif .  317  ;  and  set  BuU.  N.  P.  17. 


VOL.  ill. 


/«)  8  Coke,  146  a. 

(/)  BiowdI.  171.    S,  C.  Roll.  Abr.  Tiial, 
Verdict,  pi.  41. 
(g)   I  Ssttod.  342, s 
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Eing'j  BiBch,  In  the  prcaeni  slate  of  the  record  the  issue  is  as  to  all  the  cattle  ;  ihc  plo 
^•^v^  aitempia  to  justify  ilic  trespasses  by  all  the  cattle  mentioned  in  the  dcclara- 
BowiH  tion,  and  the  plaintiff  traverses  all  justified  by  the  pita;  the  issue  then  i^  on 
jgf^^t,  the  whole. —  \J'alleAon,  J. — ^It  comes  to  this,  you  say  (hey  undertake  to  prore 
all  were  coranianable,  and  they  say  you  undertake  to  prove  thai  none  were.] 
The  justification  is  co-extcnsive  with  the  complaint ;  tiamei  v.  Hunt  is  an 
authority  therefore  to  shew  that  n  new  assignment  was  not  required. — \_Litllt- 
dalt,  1, — Suppose  in  trespass  a  right  of  way  pleaded,  you  must  new  assign  in 
order  to  shew  a  trespass  extra  viam.]  The  allegations  in  this  replication 
may,  under  the  ndcs  of  H.  T.  i  mil.  4.  in  Trespass,  r.  0,  be  taken  distti- 
butively,  so  as  to  give  it  the  character  ofa  new  assi^ment. — ^Lillledale,  1. 
— The  object  of  that  ride  is  lo  enable  the  jury  to  find  under  one  plea  disiri- 
bulively  what  would  have  been  the  subject  of  several  pleas  before  the  new 
rules.]    SUipcr  v,  Allen  is  directly  in  point. 

Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court  :— 
This  was  an  action  on  the  case  for  disturbing  the  plaintiff's  right  of  commaa, 
by  turning  on  cattle  on  divers  days  and  time^.  The  defendant  pIcadeJ  a 
right  of  common  in  himself,  and  justified  turning  on  the  cattle  mentioned  io 
the  declaration,  being  his  own  commonable  cattle  levant  and  couclinnt  on  tu9 
land,  which  are  the  same  supposed  trespasses  in  the  declaration  mentioned. 

The  plaint  iff  replied,  that  all  the  cattle  mentioned  in  the  declaration  wen 
not  the  defendant's  cattle  levant  and  conchant  modo  et  forni&. 

Upon  the  plaintiff's  opening,  it  was  admitted  by  his  counsel  that  cm  ibf 
days  and  times  some  of  the  cattle  turned  on  were  levant  and  coucliant,  and 
that  the  action  was  for  surcharging. 

The  learned  judge  thought  that  the  surcharging  ought  lo  have  been  nealj 
assigned,  and  refused  to  receive  any  evidence  respecting  il,  directing  the  jury, 
upon  the  admitted  facts,  to  find  a  verdict  for  the  (lefendant.  We  are  of 
Opinion  that  he  was  right  in  so  doing,  and  that  this  rule  fur  a  new  trial  must 
be  discharged.  The  case  at  Ellis  v.  RirwUi  (a)  was  cited  and  relied  on  at  the 
trial,  but  appears  not  to  be  In  point.  It  is  quoted  in  a  note  of  Mr.  Serjt. 
Williams  lo  Mellor  v,  Spoleman(b),  as  if  it  were  an  authority  for  a  posiiioa 
there  laid  down,  viz.  "  that  if  a  lord  bring  trespass,  and  the  defendaot  shouM 
prescribe  for  common  for  his  cattle  levant  and  couchant,  and  aver  that  be 
put  the  cattle  mentioned  in  the  declaration,  being  his  commonable  cattle 
levant  and  couchant  on  his  land,  into  the  common,  in  case  some  of  the  C*ttle 
were  not  levant  and  couchant,  it  should  seem  the  plaintiff  should  new  assign 
the  trespass,  by  saying  that  he  brought  his  action  for  depasturing  the  com- 
mon with  other  cattle,  and  not  traverse  the  levancy  and  couchancy ;  for  in 
trespass  it  is  suCHcient  for  the  defendant  to  shew  any  thing  which  excuset 
the  trespass,  and  the  numhcr  mentioned  in  ihe  declaration  is  not  material." 
But  the  passage  stood  in  the  first  edition,  without  any  authority  cited  to  sup- 
port it,  as  an  observation  of  the  editor  himself,  and  the  case  was  added  in  i 
subsequent  edition,  as  bearing  upon,  though  not  expressly  involving,  the 
point.  If  the  position  be  good  law,  it  applies  equally  to  a  plea  in  an  action 
on  the  case  by  a  commoner,  in  which,  though  for  some  time  before  the  new 
rules  such  defence  would  have  been  given  in  evidence  under  the  plea  of  Dot 

(a)  \Villa»,63a.  (*)  1  Wmi.  Saunders,  346,  c.  (n.  2.) 
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guilty,  yet  formerly  it  used  to  be  pleaded  specially.     (See  the  former  part    King*$  heneh. 
of  the  note  )  v^s/^/ 

Now  the  precise  number  mentioned  in  the  declaration  being  immaterial,  Boweh 
the  defendant  was  at  liberty  to  apply  his  justification  of  right  of  common  to  Jeneiki. 
any  number  of  cattle  that  he  pleased,  and  to  aver  that  those  cattle  were 
levant  and  couchant,  and  that  the  supposed  grievances  with  them  were  the 
grievances  alleged  in  the  declaration.  The  plaintiff,  by  his  replication,  admits 
the  right  of  common  set  up  by  the  defendant,  and  that  the  cattle  in  the  plea 
are  the  same  as  those  in  the  declaration,  but  traverses  that  all  the  cattle  in 
the  declaration  were  levant  and  couchant.  This  docs  not  make  the  precise 
number  material ;  and  as  it  was  conceded  that  on  every  occasion  some  of  the 
cattle  were  levant  and  couchant,  the  defendant  is  entitled  to  apply  his  plea  to 
them  both  by  way  of  allegation  and  proof  at  the  trial,  since  he  has  asserted 
by  his  plea  that  those  are  the  cattle  mentioned  in  the  declaration,  and  that 
assertion  has  not  been  denied.  If  the  plaintiff  had  stated  in  his  declaration, 
as  he  might  have  done,  though  he  was  not  bound  to  do,  that  the  defendant, 
being  a  commoner,  had  put  in  cattle  which  were  not  levant  and  couchant,  and 
the  defendant  had  asserted  in  his  plea  that  they  were  levant  and  couchant, 
doubtless  he  must  fail,  unless  he  could  prove  by  his  evidence  that  all  the 
cattle  plaintiff  proved  to  have  been  put  on  the  common  by  him  were  levant 
and  couchant.  This  also  shews  that  the  case  o^ Barnes  v.  Hunt  (a)  does  not 
^PP^y>  ^^^  there  the  license  pleaded  was  wholly  inapplicable  to  all  the  tres- 
passes proved  on  one  particular  day. 

Such  would  have  been  the  state  of  things  if  the  replication  had  merely  tra- 
versed that  "  the  cattle  in  the  plea  mentioned,'*  or,  "  the  said  cattle,**  were 
levant  and  couchant ;  but  the  language  of  it  is,  that  all  the  cattle  in  the  de- 
claration mentioned  were  not  the  defendant's  own  commonable  cattle  levant 
and  couchant  on  his  land. 

On  this  replication  a  question  arises,  whether  the  word  "  all**  alters  the 
meaning  of  the  issue  tendered.  The  replication  either  means  that  none  of  the 
cattle  mentioned  in  the  declaration  were  levant  and  couchant,  or  it  means  that 
some  were  and  some  were  not.  Now,  if  it  means  the  former,  it  is  properly 
taken  as  an  issue,  concluding  to  the  country,  for  such  is  unquestionably  the 
meaning  of  the  plea,  and  the  issue  can  only  be  properly  taken  by  pursuing 
the  meaning  of  the  plea.  Again,  this  would  cause  no  inconsistency  in  the 
plaintiff's  pleadings,  because  he  would  only  then  be  averring  that  defendant 
had  no  cattle  levant  and  couchant,  which  is  the  apparent  meaning  of  the  de- 
claration. 

But  if  the  replication  have  the  latter  meaning,  then  it  is  faulty  in  two  re- 
spects ;  first,  that  it  traverses  the  plea  in  a  sense  manifestly  not  intended  by  the 
plea  ;  and,  secondly,  that  it  asserts  that  some  of  the  cattle  in  the  declaration 
mentioned  were  levant  and  couchant  on  the  defendant's  premises,  who  had 
a  right  of  common,  and  so  shews  that  the  action  is  brought  in  respect  of 
cattle  for  which  it  will  not  lie,  and  that  the  defendant  is  entitled  to  a  verdict 
pro  tanto,  and  yet  not  shewing  for  how  much.  This  is  absurd,  and  there- 
fore the  plaintiff  is  driven  to  say,  that  the  word  *'  all**  is  equivalent  to  a  new 
assignment,  and  amounts  to  the  same  thing  as  if  the  replication  had  averred 
expressly  that  the  action  was  brought,  not  in  respect  of  the  cattle  levant  and 
couchant,  but  in  respect  of  others  that  were  not  levant  and  couchant. 

(a)  11  Ettt,46L 
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We  lliiiik  ihai  tlie  ivord  "  all,"  being  in  the  replication  ciiitie  ambiguoas. 
must  be  taken  most  strongly  against  the  parly  pleading,  and  that  it  mutt  be 
taken  that  tlie  traverse,  concluding  to  the  country,  takes  issue  only  on  the 
allegations  of  the  plea  according  lo  the  meaning  or  that  plea  ;  consequently 
it  does  not  amount  to  o  new  assignment,  but  is  only  a  denial  that  any  catUe 
of  the  defendant's  were  levant  and  couchant ;  and  the  learned  judge  nas 
right  in  telling  the  jury,  that,  as  it  was  admitted  that  in  all  the  instances  some 
of  the  cattle  nerc  levant  and  couchant,  the  verdict  must  be  for  the  defendant. 
The  present  rule  must  be  discharged. 

Rule  discharged. 


GltUCEON  V.  SMiTIl  (ff). 

INDORSEE  of  a  bill  of  exchange  against  the  drawer.  Plea  :  that  defend- 
ant had  not  received  due  notice  of  its  dishonour  by  the  acceptor.  At  the 
trial  before  Patlesoit,  J.,  at  the  Liverpool  Spring  Assizes  1837,  a  notice  was 
.  proved  to  have  been  sent  to  the  defendant,  which,  after  describing  the  bill 
by  its  amount,  ihc  day  on  which  it  became  due,  and  the  name  of  the  de- 
fendant as  drawer,  proceeded,  "  la  this  day  returned  with  charges,  to  which 
your  immediate  attention  is  requested."  It  was  submitted,  on  tlie  authority 
oTSalarUv.  Palmer  {b),  that  this  notice  was  insufHcieni,  but  the  learned 
judge  held  otherwise ;  and  a  verdict  was  given  for  the  plaintifl*,  with  leave  to 
move  to  enter  a  nonsuit. 


Murphy,  in  Easter  term  following,  moved  ; 


srdingly,  and  cited  Sotarte 


Per  Cuiwm.— This  is  a  very  different  case  from  Solarfev.  Palmer.  There 
the  notice  contained  no  intimation  that  the  acceptor  had  not  paid  the  bill; 
but  here  this  intitnation  is  plainly  given  by  the  phrase,  "  returned  widi 

Rule  refused. 


(a)  Decided  ApHl  19. 


(t)  I  Bing  N.C.  194. 


Wi 


.  OlT 


rriFAJfff/rr  obtained  a  rule  i 
an  action  of  debt,  for  want  ol 


si  for  setting  aside  a  judgment  signed  in 
a  plea.     The  time  for  pleading  expired 

on  the  30th  May,  when  the  defendant  delivered  to  the  plaintifT  several  pleat, 
with  a  summons,  returnable  on  May  23d,  for  leave  to  plead  several  matters. 
The  plaintiff  however  refused  the  pleas,  and  signed  judgment  at  II  o'clock 
on  the  2Sd.  AAer  the  above  rule  had  been  granted,  the  defendant  took  out 
another  summons  lo  plead  several  matters,  which  summons  was  objected  to 


llul  hii  yiui  nlibl  l» 
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as  irregular  while  the  judgment  remained  in  force.     The  learned  judge  at  King*i  Btnch. 

chambers,  however,  granted  the  order,  but  it  was  never  drawn  up  nor  served  v^v^/ 

upon  the  plaintiff.  Wilkes 

Mansel  having  obtained  a  rule  nisi  to  set  aside  this  order,  both  rules  came  Ottlet. 
on  for  argument  together. 

Tyrwhiti  in  support  of  the  first  rule,  and  in  shewing  cause  against  the  se- 
cond rule  granted  to  Mansel.  It  appears  from  Tidd,  9th  ed.  567,  that  for- 
merly, if  instructions  had  been  given  to  the  clerk  of  the  rules  for  a  rule  to 
plead  several  matters,  the  plaintiff  could  no  more  sign  judgment  than  if  the 
rule  itself  had  been  obtained.  It  is  submitted  that,  since  the  new  practice,  a 
summons  before  a  judge  has  the  same  effect  which  instructions  to  the  clerk 
of  the  rules  formerly  had.  With  regard  to  the  rule  for  setting  aside  the 
judge's  order,  it  is  perfectly  unnecessary ;  for  the  order  having  never  been 
drawn  up  and  served  upon  the  plaintiff,  so  that  he  was  not  bound  or  pre- 
judiced by  it  in  any  way,  he  need  not  have  noticed  it,  for  it  might  have 
been  abandoned  by  the  defendant  at  any  time :  Sedgwick  v.  AUerton  (a), 

Joddrell  v. (6),  M'Dougall  v.  NicholU  (c).     The  defendant  obtained  it 

merely  to  have  it  in  readiness,  in  case  the  judgment  should  be  set  aside;  for, 
unless  he  had  done  so,  judgment  might  have  been  signed  against  him  a  second 
time  before  he  could  get  an  order  to  plead  several  matters.  If  a  judge's 
order  is  set  aside,  it  must  be  without  costs  ;  per  Parke,  B.,  in  Hargrave  v. 
Holden  ((/). 

Mansel,  in  support  of  his  rule.  The  defendant  was  quite  irregular  in  get- 
ting an  order  to  plead  when  the  cause  had  arrived  at  final  judgment,  and  was 
therefore  at  an  end.     (He  was  then  stopped.) 

Per  Curiam. — With  regard  to  the  first  rule,  the  practice,  as  laid  down  by 
Mr.  Tiddt  does  not  now  apply,  for  it  is  discretionary  with  the  judge  to  grant 
the  rule  to  plead  several  matters,  but  both  rules  may  be  made  absolute  with« 
out  costs. 

Rule  absolute  for  setting  aside  the  judgment,  without  costs.^ 
Rule  absolute  for  setting  aside  the  order,  without  costs^ 

(a)  7  East,  542.  (c)  3  Ad.  &  El.  813. 

(6)  4  Taunt.  253.  (d)  3  Dowl.  P.  C.  176^ 

Doe,  on  the  several  demises  of  Ann  Leeming  and  Mary 

Leeming,  v.  Ann  Skirrow. 

June  5. 
JR' JECTMENT  for  lands  in  Lancashire.     At  the  trial  before  Parke,  B.  at     on  the  eseca- 
the  Lancaster  Spring  assizes,   1886,  the  following  facts  were  adduced  ^"elnVrtT^' 
in  evidence.     In  February  1827,  John  Skirrow,  and  the  defendant  his  wife,  i«»ewid  ni^Me, 
by  lease  and  release,  conveyed  the  lands  in  question  to  J.  B.  Leeming,  under  agj^^^at  the 
whose  will  the  lessors  of  the  plaintiff  claimed.     The  release  contained  a  cove-  ▼•"do'  thouid  oc- 
nant  by  J,  Skirrow  to  levy  a  fine  to  bar  the  dower  of  his  wife ;  she  at  first  ob-  uoiu  Uie  deiS^'of 

either  himself  or 
the  purchaser.  On  the  death  of  the  purchnser  notice  to  quit  was  given  to  the  vendor.  The  vendor  also 
died  shortly  after  the  expiration  of  the  notice,  but  his  widow  cootinaed  in  possession.  On  ejectment 
brought  against  her  it  was  held,  that  she  could  not  set  up  a  mortgai^e  executed  by  her  husband  previously 
to  the  conveyance,  although  the  purchaser  was  cognisant  of  this  mortgage  at  the  time  of  the  sale,  because 
her  possession  was  derived  from  the  purchaser,  under  whom  tlie  plaintiffs  claimed. 
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jccted,  on  that  account,  to  join  in  the  execution  of  the  deed,  and  it  was  tlien 
veTbally  arranged  that  iier  husband  should  occupy  the  land  during  the  joint 
livea  of  bimaclf  and  Lreming.  Leaning  died  in  IS 33,  whereupon  Ann  Ltrmiag, 
one  of  the  lessors  of  the  plaintiff,  gave  iSA'trrow  notice  to  quit.  iS'^iVraiD  hiniBeir, 
who  hsd  never  paid  rent  or  interest  on  the  purchase  tnoney  during  hia  life, 
died  shortly  ai\er  the  expiration  of  this  notice  to  quit,  and  liis  widow  refusing 
to  give  up  possession,  this  action  was  brought.  The  defendant  relied  upon 
an  unsatisfied  mortgage  made  by  her  husband  to  a  Mr.  MarthaU,  prior  to  the 
sale  to  Lteming,  and  there  was  evidence  to  show  that  Leemiog  was  cognisant 
of  this  mortgage  at  the  time  of  the  sale.  It  was  contended  that  this  defenoe 
was  not  open  lo  the  defendant,  as  she  was  thereby  disputing  the  title  of 
Lceming,  from  whom  she  obtained  possession.  The  learned  baron  directed 
a  verdict  for  the  plaintilF,  reserving  leave  to  the  defendant  to  move  to  enter 


li.  Alexander  having  obtained  a  rule  nisi, 

CrcMwcH shewed  couse.  The  authority  of  CorflijA  v.  Searellia')  was  pressed 
for  the  defendant  at  the  trial.  In  that  case,  the  defendant,  who  had  [MisseasioD 
under  a  lease,  on  a  sequestration  issuing  against  his  lessor,  attorned  to  the 
sequestrators.  They  afterwards  brought  ejectment  against  hiro ;  the  defend- 
nnt  set  up  the  lease,  and  it  was  held  that  he  might  dispute  their  title  in  that 
manner,  because  he  had  not  been  let  into  possession  by  thenn,  or  any  one 
claiming  under  them  ;  nor  indeed  had  they  any  power  to  turn  htm  out  of 
possession.  Now  here  the  defendant  received  possession  from  her  husband, 
and  he  from  Leeming,  who  is  represented  by  the  lessors  of  the  plaintilT. 
Comish  V.  Seardl  therefore  does  not  apply,  and  it  follows  that  if  she  can  set 
up  the  mongage,  that  her  husband  also  might  have  done  so,  notwithstanding 
the  estoppel  in  his  own  release.  The  defendant  must  be  considered  to  have 
continued  the  possession  of  her  husband,  and  cannot  contend  that  her  entrj 
was  wrongful  and  a  disseisin  ;  Doe  v.  Perkin*  (6). 

Jdduon,  contra.  The  defendant  was  not  estopped,  nor  would  her  husband 
have  been  estopped,  for  he  was  in  possession  before  the  release,  and  csannot 
be  said  therefore  to  have  got  possession  from  Lceming.  Thus  Contitk  t, 
Searell  is  an  obvious  authority.  It  is  not  disputed  tliat  (he  legal  estate  is  in 
the  mortgagee,  and  it  is  clear  that  Leeming  had  notice  of  the  mortgage.  The 
defendant's  husband  was  not  esiopped  from  setting  up  the  mortgage ;  and 
even  if  he  was,  his  wife  is  not,  for,  as  her  execution  of  the  release  was  tiiiga- 
tory,  she  is  a  mere  stranger,  and  how  is  she  then  estopped  ?  Due  v.  Periki 
has  been  doubted  recently. 

Lord  Denuan,  C.  J, — We  acted  upon  it  very  recently  (c).  The  defendant 
wag  in  possesaion  by  the  sufferance  of  the  lessors  of  the  plaintiff*,  for  tbtj 
had  power  to  turn  her  husband  out  on  Leemiag'^  death,  and  the  defendant 
carae  itt  under  her  husband. 

LiTTLEDALE,  J.,  Patteson,  J.,  and  Williams,  J.  concurred. 

Rule  discharged. 
(aj  8  B.  &  C.  Al\.         (fr)  3  M.  i  S.  371.         (c)  Dot  ..  Gitgnry,  2  A.  &  E.  U. 
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A'ing'f  Bench. 

Beverley  v.  The  Lincoln  Gas  and  Coke  Company. 

May  25. 
A  SSUMPSIT  for  goods  sold  and  delivered.     Plea:  non  assumpsit.     At     i.  AMumpsU 

the  trial  before  the  Assessor  for  the  Sheriff  of  Yorkshire,  in  the  West  ^a^ns^Tcor- 
Riding  of  that  county,  it  appeared  that  the  defendants  had  been  incorporated,  po«t»on  whether 

J     1  I  1    •      -/i       I-  r  o  111-1    wiU)  or  wiihout  a 

and  that  the  plaintiff,  who  was  a  manufacturer  of  gas-meters,  had  supphed  head,oD»a  exc 
the  Company  with  six  nieters,  for  the  price  of  which,  15/.,  the  action  was  ^.V"^Ji^cTof 
brought.     It  appeared  also,  that  the  meters  had  been  sold  with  an  under-  matten  of  ordi- 
taking  that  they  should  be  taken  back  if  found  not  to  answer  the  purposes  of  a^i^^/a^- 
the  Company.     Two  of  them  had  been  seen  in  use,  but  they  were  afterwards  >m«  vaine. 
all  returned,  on  the  ground  that  they  did  not  suit  the  Company.     The  plain-  Md^ok^coST 
tiff  refused  to  take  them  back.     For  the  defendants,  it  was  objected  that  the  p»ny,beinga 
declaration  should  have  been  on  the  special  contract ;  and  secondly,  that  ^tThead,  wU* 
assumpsit  was  not  maintainable  at  all  against  a  corporation.     The  assessor  heW  i«»we  in  »»- 
lefl  it  to  the  jury  to  say  whether  the  goods  had  been  returned  within  a  rea-  JiTmeura'^soid  to 
sonable  time.     The  jury  found  they  had  not  been  so  returned.     A  verdict  ^^^  ^^^  *^* 

,      .  8.  Whero  a»- 

was  then  found  for  the  plaintiff,  but  leave  was  given  to  the  defendants  to  sumpsit  may  be 
move  to  enter  a  nonsuit.  maiutaiued  at  all 

against  such  a  cor^ 
poration,and  goodt 

Peacock,  in  Hilary  term,  1837,  having  obtained  a  rule  nisi,  ontairo*[*mara^ 

are  not  relumed 

R.  Akxandert  on  January  28th  in  the  same  term,  shewed  cause  (a). — Bailey  rweume'^u^uot 
V.  Goldsmith  (A),  Bianchi  v.  Nash  (c),  and  many  other  cases,  shew,  that  where  necessary  to  de- 
goods  are  sold  upon  sale  or  return,  indebitatus  assumpsit  may  be  brought  for  but  11*^0^)001- 
them,  if  not  returned  within  a  reasonable  time.     With  regard  to  the  second  t»on  >»  *»»*>'e  fv 

.  ^     .  common  ludebita* 

objection,  that  a  corporation  cannot  be  charged  in  assumpsit,  although  it  is  lus  assumpsit,  in 
generally  true  that  a  corporation  can  do  no  act  except  under  its  common  J*^*ar"ndUvkkial 
seal,  yet  upon  this  rule  an  exception  has  been  grafted,  enabling  it  to  contract  would  be  under 
without  seal  for  ordinary  purposes  and  matters  of  daily  necessity.     The  JI^JJ,*^*  *^"^" 
cases  are  collected  in  Bacons  Abr.  tit.  Corporation  (E  3),  Corny n's  Digest^ 
tit.  Franchises  (F  13),  and  Viner's  Abr.  tit.  Corporations  (G  2).     The  prin- 
cipal authorities  on  this  point  are.  Dean  of  Rochester  v.  Pierce  {d)^  Mayor  of 
Stafford  v.  Till{e),  Mayor  of  Carmarthen  v.  Lewis  (/),  City  of  London  Gas 
Company  v.  NicholU{g)t  Smith  v.  Birmingham  Gas  Company  {h).      The  East 
London  Waterworks  Company  v.  Bailey  and  others  (1),  was  decided  against  the 
plaintiffs,  on  the  ground  that  their  contract  for  certain  pipes  to  be  delivered 
by  the  defendants  was  an  executory  contract ;  but  Best^  C.  J.,  in  his  judg- 
ment, expressly  notices  that  their  contracts  are  valid  without  seal,  where  they 
are  executed  or  relate  to  acts  of  daily  necessity,  or  acts  of  an  insignificant 
nature.     The  contract  in  this  case  exactly  falls  within  the  class  oi  exceptions 
noticed  by  him.     The  price  of  the  meters  was  only  15/. ;  suppose  the  action 
had  been  brought  for  the  price  of  one  meter  only,  would  the  case  have  been 
varied,  or  will  it  be  said  that  it  would  not  have  been  too  insignificant  to 
require  the  affixing  of  the  corporation  seal  ?     Brovghton  v.  The  Manchester 

(a)  Before  PatUton,  J.  WUliam,  L  and      (e)  4  Bing.75. 
Coleridge,  J.  (/)  6  C.  &  P.  608. 

(6)  Peake,  N.  P.  C.  56.  (g)  2  C.  fie  P.  365. 

(c)  1  M.  &  W.  545.  {h)  1  Ad.  fie  E.  526. 

((f)  1  Campb.  466.  (0  4  Bing.  283. 
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A'ing'i  Bene*,  n"^  Salford  Watenxtrks  Company  (n),  in  which  itwas  Iield  that  the  defendants 

^•^/'^  were  not  liable  on  a  biil  of  exchange  accepted  by  ihem,  payable  six  montlw 

BxviBLtr  after  date,  is  no  authority  againsi  the  present  plaintiff's,  because  that  case 

tiKcoi.N  "^  decided  on  the  ground  that  it  was  within  the  several  acts  passed  for  the 

G 11  aad  Cote  protection  of  the  Bank  of  England. 

PeacotA,  contra.— After  the  decisions  o[Bailei/v.  Gcldimitli{b'),  &nd  Bimekl 
y.  NasA  (t),  it  must  be  admitted  that,  under  similar  circumstances,  indebi- 
tatus assumpsit  might  lie  against  an  individual,  but  it  will  not  He  against  a 
corporation.  The  two  objections  therefore  resolve  themselves  into  one.  The 
second  objection,  however,  is  valid.  There  is  a  distinction  between  aggre- 
gate corporations  with,  and  those  without  a  head.  In  Bacon's  y^br.  tit.  Corpo- 
ration (£  3),  it  is  said,  "  aggregate  corporations,  conaisting  of  a  constant  suc- 
cession of  various  persons,  can  regularly  do  no  act  without  writing ;  therefore 
gifts  by  and  to  them  must  be  by  deed.''  In  this  case  the  corporation  is  without 
a  head.  A  corporation  with  a  head  may  do  some  trifling  acts  without  seal — 
appoint  a  servant,  for  instance.  There  are  very  few  cases  in  which  a  corporation 
can  be  made  liable  on  their  parol  conlraets,  and  if  this  be  one  of  them,  it  by 
no  means  follows  that  they  he  made  liable  in  assumpsit,  because,  as  a  corpo- 
ration is  impersonal,  and  therefore  incapable  of  making  an  express  proinise(tf), 
the  law  will  not  raise  against  them  an  implied  promise.  In  all  the  cases  of 
assumpsit,  in  which  parol  contracts  with  corporations  were  upheld,  they  were 
the  plaintiffs  ;  for  a  corporation  may  receive  a  promise,  although  it  caniwt 
give  one.  Debt  may  in  some  cases  be  brought  against  a  corporation,  «s  ia 
TilioHV.  Tie  It'urmek  Gas  Ct»n/jira^(r),  and  if  the  present  defendants  are 
liable  at  all,  it  can  only  be  in  debt.  In  Murray  v.  Tht  East  India  Com- 
pany {/),  and  Slark  v.  TAe  HigAgate  Architag  Company  (g),  the  actions  were 
undoubtedly  in  assumpsit  upon  bills  of  exchange,  hut  those  companies  wete 
authorised  by  acts  of  parliament  to  give  such  instruments,  so  that  the  legii- 
lature  itself  had  conferred  on  them  the  capacity  to  make  a  promise. 

Cur.  ado.  vult. 

Pattesoh,  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  thi 
Court,  and  after  stating  the  facts,  thus  proceeded  :— In  this  case  two  objee- 
lions  were  insisted  on :  first,  that  the  action  was  misconceived  in  form,  for 
that  the  contract  was  executory  only ;  secondly,  that  at  all  events,  as- 
sumpsit could  not  be  maintained  against  the  defendants,  being  a  corporatioD 
aggregate  without  a  head. 

As  to  the  first,  the  jury  found  at  the  trial  that  the  time  of  return  wis 
unreasonable.  Upon  the  argument  in  support  of  this  ground  of  nonsuit,  it 
was  not  denied  that  if  the  action  had  been  between  two  individuals  upon 
this  findingof  the  jury,  the  form  of  action  would  have  been  sustainable.  For 
this  the  cases  of  BaUty  v.  Goldsmith  (A),  and  BiancAi  v.  Nash  (c),  are  cer- 
tainly sufficient  authorities.  But  it  was  said  that  those  decisions  were  inap- 
plicable to  the  case  of  a  corporation,  because  that  could  not,  at  all  events, 
enter  into  a  parol  contract  for  the  delivery  of  goods  on  sale  or  return.     It 

(.)  3l).&A.l.  pi.as. 
(*)  Feske,  N.  V.  C.  66.  (,)  A  K  tt  C.  962. 

(f)  I  M.  Si  W.  HS.  </■)  6  U.  &  A.  304. 

{d)  Frnill  V.  Embanekt,  I  Rol.  Rep.  Bl,  (g)  b  liutil.  792. 
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seems  to  us  that  this  distinction  cannot  be  maintained,  even  if  the  facts  were    King*t  Btnch, 
sufficient  to  raise  it ;  for  the  principle  on  which  the  cases  cited  above,  and         ^^^'^^^ 
others,  have  been  decided,  as  to  the  proper  form  of  declaring  where  the  ori-      Beverliy 
ginal  contract  has  been  executory,  but  the  period  of  credit  has  expired  or        Lincoln 
condition  has  been  performed,  is  not  that  the  law  alters  the  mode  of  declaring;    ^^^  ^^^  ^^^® 
on  the  original  contract,  and  states  it  not  according  to  the  fact,  but  that  it  ^    ^' 

conclusively  infers  that  simple  contract  to  pay  the  price  for  goods  sold  and 
delivered,  which  would  arise  upon  the  facts  of  a  sale  and  delivery,  without 
any  special  circumstances  accompanying  them.  He  who  seeks  lo  disturb 
that  inference,  must  not  content  himself  with  merely  shewing  conditions,  or 
other  special  provisions,  forming  part  of  the  contract  at  the  time  of  its  being 
entered  into  ;  he  must  shew  them  in  existence  and  operation  at  the  time  of 
action  brought :  if  not,  they  may  be  struck  out  of  consideration,  and  the  con- 
tract treated  as  originally  simple,  unconditional,  and  executed.  Now  this 
reasoning  will  apply  equally  to  a  corporation  and  an  individual ;  and  we 
must  now  take  it  that  the  goods  were  sold  unconditionally,  have  been  deli- 
vered, and  are  in  the  possession  and  use  of  the  corporation. 

This  therefore  brings  us  to  the  second  question,  which  is,  whether  an 
action  of  assumpsit  can  be  maintained  against  a  corporation  aggregate  with- 
out a  head,  on  an  executed  parol  contract.  It  is  well  known  that  the  ancient 
rule  of  the  common  law,  that  a  corporation  aggregate  could  speak  and  act 
only  by  its  common  seal,  has  been  almost  entirely  superseded  in  practice  by 
the  Courts  of  the  United  States  in  America  (a).  The  decisions  of  those 
Courts,  although  intrinsically  entitled  to  the  highest  respect,  cannot  be  cited 
as  direct  authority  for  our  proceedings ;  and  there  are  obvious  circumstances 
which  justify  their  advancing  with  a  somewhat  freer  step  to  the  discussion  of 
ancient  rules  of  our  common  law,  than  would  be  proper  for  ourselves.  It 
should  be  stated,  however,  that  in  coming  to  the  decision  alluded  to,  those 
Courts  have  considered  themselves  not  as  altering  the  law,  but  as  justified 
by  the  progress  of  previous  decisions  in  this  country,  and  in  America.  We, 
on  our  part,  disclaim  entirely  the  right  or  the  wish  to  innovate  on  the  law, 
upon  any  ground  of  inconvenience,  however  strongly  made  out ;  but  when 
we  have  to  deal  with  a  rule  established  in  a  state  of  society  very  different 
from  the  present,  at  a  time  when  corporations  were  comparatively  few  in 
number,  and  upon  which  it  was  very  early  found  necessary  to  engrail  many 
exceptions,  we  think  we  are  justified  in  treating  it  with  some  degree  of  strict- 
ness, and  are  called  upon  not  to  recede  from  the  principle  of  any  relaxation 
in  it,  which  we  find  to  have  been  established  by  previous  decisions.  If  that 
principle,  in  fair  reasoning,  leads  to  a  relaxation  of  the  rule,  for  which  no 
prior  decision  can  be  found  expressly  in  point,  the  mere  circumstance  of 
novelty  ought  not  to  deter  us ;  for  it  is  the  principle  of  every  case  which  is 
to  be  regarded,  and  a  sound  decision  is  authority  for  all  the  legitimate  conse- 
quences which  it  involves. 

Several  cases  have  determined  that  corporations  aggregate  may  maintain 
actions  on  executed  parol  contracts.  In  The  Dean  and  Chapter  of  Rochester 
V.  Pierce  (6),  Lord  Ellenhorough^  first  at  nisi  prius,  and  in  this  Court  after- 
wards, held  that  they  might  sue  in  debt  for  use  and  occupation  of  their 
lands ;  and  the  Court  of  Common  Pleas,  in  The  Mayor  and  Burgesses  of 
Stafford  v.  TiU{c\  held  the  same  as  to  assumpsit.  This  establishes  that 
where  a  benefit  has  been  enjoyed,  such  as  the  occupation  of  their  lands  by 

(a)  2  Kent's  Comm.  p.  288.  (6)  1  Camp.  466.  (c)  4  Biog.  75. 
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\_  their  pemiisaion,  the  Ian  will  imply  a  promise  lo  make  ihem  compensation, 
which  promise  they  are  capable  of  accepting,  and  upon  which  they  may 
maintain  an  aciian.  The  action  Tor  use  anil  occupatian  is  established  by  the 
1 1  Gro.  S,  c.  19,  s,  14,  and,  according;  lo  the  words  of  the  statute,  may  be 

a  maintained  "  wherever  the  agreement  is  not  by  deed.''  Some  agreement 
seems  to  be  implied  as  the  foundation,  though  it  is  well  established  that  it 
need  not  amount  to  a  formal  demise,  or  even  be  express.  To  hold  then  that 
a  corporation  is  within  this  atatute,  is  to  hold  that  it  may  be  a  party  to  an 
agreement  not  under  seal,  at  least  for  the  purpose  of  suing  on  it,  and  it  would 
be  rather  strong  to  deny  at  the  same  time  ihol  it  could  be  a  parly  to  it  for 
the  purpose  of  being  sued  on  it.  Lord  Ellcnborough  indeed  says,  in  Tie 
Dealt  and  Chapter  uf  lioclidler  v.  Pierce  (a),  that  the  action  for  use  and  oc- 
cupation does  not  necessarily  suppose  any  demise ;  "  it  is  enough  that  the 
defendant  used  and  occupied  the  premises  by  the  permission  of  the  plainiifl', 
.^nd  a  corporation,  as  well  as  an  individual,  may  grant  such  permission  without 
deed."  But,  call  it  by  whatever  name  we  please,  permission  or  demise,  it 
clearly  binds  the  corporation ;  the  party  occupying  and  paying  rent  under  it 
ac(]uires  rights  from  the  corporation,  becomes  their  tenant  from  year  to  year, 
and  can  be  ejected  only  by  the  same  means  as  would  be  available  for  an  ia- 
dividual  landlord.  Here  then  the  law  implies  that  the  corporation  has  acted 
as  a  contracting  party,  and  that  too  in  a  contract,  to  the  validity  of  which,  for 
the  purposes  of  this  action,  l/ie  absence  of  any  deed  it  essential.  If  in  tlialcaie 
an  express  agreement,  not  under  seal,  had  been  tendered  in  evidence  to  prove 
the  terms  on  which  the  defendant  held,  it  must  have  been  received,  and  if  on 
the  face  of  it  it  had  appeared  that  the  plaintifTs  had  come  tmder  any  conditions 
precedent  to  the  recovery  of  rent  on  their  part,  such  conditions  would  surely 
have  been  binding  on  them,  though  not  under  seal,  and  the  non-performance 
of  them  would  liave  been  an  answer  to  the  action.  In  The  SaulAwark  Bridge 
Company  v.  SilU  and  others  (.6),  the  contract  for  letting  was  proved  by  a  series 
of  letters.  Wo  agree  that  the  relation  between  tlie  corporation  and  the 
occupier  of  its  land  may  commence  without  express  contract, — that  it  may  in 
the  first  instance  appear  to  want  many  of  the  legal  incidents  of  the  relatioo 
between  landlord  and  tenant ;  but  add  the  fact  of  payment  of  rent  for  one 
year,  and  acceptance  by  the  corporation,  and  you  add  express  contract  on 
the  part  of  the  corporation  ;  it  has  apparently  done  no  more  than  acquiesce 
in  the  receipt  of  a  certain  compensation  for  the  occupation  of  its  land  for  a 
year  ;  and  yet,  by  the  addition  of  that  fact,  the  corporation  and  the  occupier 
are  demonstrated  to  be  landlord  and  tenant.  I'his  appears  to  us  to  sboir 
that  in  the  eye  of  the  law  the  relation  between  them  commenced  in  contract, 
though  it  wanted  at  lirst  the  evidence  from  which  it  might  be  inferred. 

But  if  this  be  a  contract  to  which  a  corporation  may  be  a  party,  though 
not  under  seal,  and  any  rights  resulting  from  that  agreement  come  to  be  en- 
forced, may  not  that  form  of  action  be  applied  which  is  appropriate  to  parol 
agreements  ?  Is  it  not  unreasonable  to  hold,  that  a  corporation  may  make  a 
binding  promise,  and  yet  that  assumpsit  shall  not  be  maintainable  against  it, 
if  the  promise  be  broken  ? 

If,  then,  it  he  established,  that,  upon  the  same  contract,  the  remedies  are 

mutual ;  that,  if  the  corporation  may  sue  its  tenant  in  assumpsit  on  a  parol 

demise,  the  tenant  may,  in  turn,  sue  it  in  the  same  form  of  action,  we  do  itot 

(.)  1  Camp.  466.  (1)  2  C.  &  P.  371. 
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see  how  it  can  be  denied  that  a  corporation,  occupying  land,  may  be  sued  in    King*t  Bench. 
assumpsit  generally.  >^\^^ 

We  may  suppose  two  contracts  entered  into  at  the  same  moment  in  writing      Brverley 
not  under  seal ;  by  the  one,  a  corporation  professes  to  demise  its  land  to       Lincoln 
A.  B.,  by  the  other,  A,  B,  demises  his  land  to  the  corporation,  and  enjoyment    Gas  and  Coke 
of  the  premises  is  had  under  both  ;  it  would  be  surely  an  unsatisfactory  state       Company, 
of  the  law  which  should  compel  us  to  hold^  that  if  the  corporation  sued  A.  B. 
in  assumpsit  for  his  rent.  A,  B,  might  not  setoff  or  sue,  in  the  same  form^  for 
that  which  was  due  from  the  corporation. 

We  have  been  thus  minute  in  examining  the  case  of  use  and  occupation, 
because  it  appears  to  us  very  fairly  to  open  the  principle  on  which  this 
matter  ought  to  stand.  The  same  point  has  been  ruled  in  an  action  for  goods 
sold  and  delivered.  The  City  of  London  Gaslight  and  Coke  Company  v. 
Nicholls  and  another  (a)  was  assumpsit  for  gas  supplied ;  the  objection  was 
taken,  that  the  contract  was  not  under  seal ;  Best,  C.  J.,  overruled  it  at  once, 
saying,  **  it  was  quite  absurd  to  say,  that  there  was  any  necessity  for  a  con- 
tract by  deed  in  such  case."  If,  in  that  case,  a  set-off  had  been  pleaded  for 
meters  supplied  to  the  Company,  could  evidence  in  support  of  it  have  been 
rejected,  because  there  was  no  contract  under  seal  for  the  supply  ?  Yet,  if 
it  could  not,  upon  what  principle  can  it  be  maintained,  that  that  supply  might 
not  have  been  made  the  ground  of  an  action  of  indebitatus  assumpsit  ? 

We  have  not  overlooked  the  technical  difficulty  which  has  been  alleged 
upon  the  form  of  the  declaration,  in  which  a  mere  promise  is  stated.  Part  of 
our  argument  has  already  been  addressed  to  meet  it ;  it  seems  to  us  that  it 
rests  on  no  solid  foundation.  When  the  question  is,  whether  a  particular 
party  can  sue  or  be  sued  by  a  particular  writ  or  count,  or  be  counted 
against  in  any  particular  form,  the  true  answer  is  to  be  found  by  putting 
another  question,  can  he  enter  into  the  contract,  or  bring  himself  or  be 
brought  within  the  special  circumstances  which  form  essential  parts  of  the 
statement  in  such  writ  or  count  ?  That  this  is  the  principle  may  be  seen  con- 
clusively in  the  history  of  our  forms  of  action,  ancient  and  modern,  given  in 
the  third  volume  of  Blackstone's  Commentaries,  If,  therefore,  it  be  asked, 
whether  a  corporation  can  be  sued  in  assumpsit,  we  ask  in  return,  can  it  bind 
itself  by  a  parol  contract,  can  it  make  a  promise  ?  if  it  can,  the  former  ques- 
tion must  be  answered  in  the  affirmative. 

We  therefore  agree  with  the  Court  of  Common  Pleas,  in  The  Mayor  of 
Stafford  v.  TiU  (6),  that  there  is  no  substantial  difference  in  this  respect  be- 
tween assumpsit  and  debt.  Every  count,  indeed,  in  debt  for  goods  sold  and 
delivered,  charges  a  contract;  the  words  '*  sold  and  delivered,"  says  BuUer,  J., 
in  Emery  v.  Fell{c),  **  imply  a  contract,  for  there  cannot  be  a  sale  unless  two 
parties  agree."  De  Grave  and  another  v.  The  Mayor  and  Corporation  of  Mon- 
mouth (d)  was  debt  against  a  corporation  for  the  price  of  weights  and 
measures.  It  was  contended  that  the  action  could  not  be  maintained,  as  a 
corporation  cannot  contract,  unless  by  some  instrument  under  the  common 
seal.  The  delivery  had  been  proved,  an  examination  of  the  goods  at  a  full 
meeting  of  the  corporation,  and  subsequent  use  of  them ;  the  order  for  them 
was  by  the  mayor  de  facto,  who  was  afterwards  ousted.  Lord  Tenterden 
thought  the  examination  was  the  exercise  of  an  act  of  ownership,  "  and  that, 

(a)  2  C.  &  P.  366.  (e)  2  T.  R.  30. 

(fc)  4  Bing.  76.  (d)  4  C.&  P.  1 1 1. 
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Mii^'i  fi"c*.     '•y  '**  doing,  ihe  corporation  liad  recognised  the  contract."     The  verdict 

■^•••^         passed  for  the  plaintiffs,  and  was  not  disturbed.     The  recognition  of  a  coti- 

Beveklev        tract  is   its  adoption,  the  taking   it   to  be   the  contract  of  the   party  so  re- 

LiKcoiN         cognising  it;    but   that   assumes   it   to  be  a  contract  which   the   party  was 

Cu  aiul  Voie    capable  of  entering  into.     Lord  TenUrden,  therefore,  niiist  have  considered 

LompRDy.       ijij,  cofporation  as  capable  of  contracting  for  the  purchase  of  goods  nithout  a 

deed ;  and  in   Dunslon  v.  The  Imperial  Gat   Light  Cmnpany  (a),  where  the 

!  plaintiff  failed  on  another  ground,  lie  carefully  guards  himself  from  being 

supposed  to  decide  the  contrary. 
We  certainly  have  not  found  any  decided  case,  in  which  it  has  been  held 
that  a  corporation  may  be  sued  in  assumpsit  on  an  executed  parol  contract, — 
&  circumstance  of  great  but  not  conclusive  weight.  For,  not  to  mention  that 
there  is  no  case  in  which  the  contrary  has  been  expressly  decided  upon  argu- 
ment, if  it  be  remembered  what  the  course  of  the  law  lias  been  on  this  sub' 
jecl,  we  shall  find  that  circumstance  not  unnatural,  and  that  some  deduction 
must  be  made  from  the  weight  of  dicta  unfavourable  to  our  present  view, 
which  may  be  found  here  and  there  in  the  books  upon  this  subject.  At  lirsi 
the  rule  appears  to  have  been  exclusive,  as,  indeed,  its  principle  required  it 
to  he.  A  corporation,  it  was  said,  being  merely  a  body  politic,  invisible,  sub- 
sisting only  by  supposition  of  law,  could  only  act  or  speak  by  its  common 
seal;  the  common  seal,  in  the  words  of  Peere  WiUiatm,  in  Rfx  v.  Bigg(i\ 
was  the  hand  and  mouth  of  the  corporation.  The  rule,  therefore,  stood  noi 
upon  policy  but  on  necessity,  and  was,  of  course,  equally  applicable  to  small 
as  to  great  matters,  to  acts  of  daily  or  of  rare  occurrence,  to  what  regarded 
personal  as  well  as  real  property.  But  this,  though  true  in  theory,  was 
intolerable  in  practice  ;  the  very  act  of  affixing  the  seal,  of  lifting  the  hand, 
or  opening  the  mouth,  could  only  be  done  by  some  individual  member,  in 
theory  quite  distinct  from  the  body  politic,  or  by  some  agent ;  the  manage- 
ment of  the  corporate  property,  the  daily  susteniation  of  the  members,  the 
performance  of  the  very  duties  for  which  the  corporation  was  creaied, 
required  incessantly  that  acts  should  be  done,  sometimes  of  daily  recurrence, 
sometimes  entirely  unforeseen,  yet  admiiiing  of  no  delay,  sometimes  of  small 
importance,  or  relating  to  property  of  little  value  ;  the  saihe  causes  also  re- 
quired that  contracts  to  a  small  amount  should  ol^en  be  entered  into ;  in  all 
these  cases  to  require  the  affixing  of  the  common  seal  was  impossible,  and 
therefore,  from  time  to  time,  as  the  exigencies  of  the  case  have  required, 
exceptions  have  been  admitted  to  the  rule ;  and,  what  we  desire  to  draw  at- 
tention to  is  this,  that  these  exceptions  are  not  such  as  the  rule  might  be 
supposed  to  have  provided  for,  but  are  in  truth  inconsistent  with  its  principle, 
and  justilied  only  by  necessity.  As  each  exception  of  this  kind  waa  made 
it  was  not  unnatural  that  the  rule,  in  all  other  yet  unforeseen  cases,  should 
receive  confirmation,  though  it  would  be  hardly  fair  to  anticipate  thence  what 
the  opinion  of  the  judges  would  have  been,  if  the  cases  had  been  presented 
before  them  and  required  their  decision. 

In  the  progress,  however,  of  these  exceptions  it  has  been  decided,  that  ■ 
corporation  may  sue  in  assumpsit,  on  an  executed  parol  contract;  it  has  also 
been  decided,  that  it  may  be  sued  in  debt  on  a  similar  contract ;  the  question 
now  arises  on  the  liability  to  be  sued  in  assumpsit.  It  appears  to  us,  that 
what  has  been  already  decided  in  principle  warrants  us  in  holding  that  this 
(a)  3  B.  Jc  Ad.  335.  (fc)  3  P.  Wmi.  423. 
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action  is  maintainable.     It  seems  clear  that,  for  a  matter  of  such  constant  King't  Btnch, 

requirement  to  a  gas  company  as  gas  meters,  and  to  so  small  an  amount  as  v^s/^ 

15/.,  the  Company,  whether  with  or  without  a  head,  might  contract  without  Beverley 

affixing  the  common  seal ;  see  Bro.  Abr.y  Corporation,  56 ;  Horn  v.  Ivy  (a)  ;  Likcoin 

and  it  is  clear  that  they  might  have  been  sued  in  debt  for  goods  sold  and  de-  Gas  and  Coke 

livered ;  for  the  reasons  given,  we  think  they  are  equally  liable  in  assumpsit,  tJompany. 
and,  consequently,  this  rule  will  be  discharged. 

Rule  discharged, 
(a)  1  Vent.  47. 


TheKiNGV.  The  Mayor,  Aldermen,  and  Town  Councillors 

of  Winchester. 

June  9. 
^IR  J,  CAMPBELL,  A.  G.f  had  obtained  a  rule  nisi  for  a  mandamus.     After  the  aider- 
calling  upon  the  town  council  of  Winchester  to  admit  two  persons  of  the  ^"muuiciuir**" 
name  oC  Earle  and  Dummer  to  act  and  vote  as  members  of  the  council.     At  eiecUon  under  5 
the  municipal  election  in  November,  1836,  there  were  two  vacancies  made  in  h»Je  dedlreJ^' 
the  council  of  St.  John's  Ward,  by  councillors  retiring  in  rotation,  and  a  third  certain  persons  to 
vacancy  occasioned  by  the  election  of  one  of  the  members  of  council  as  alder-  ciiioiTwho^wr 
man.     There  were  five  candidates,  Messrs.  LittlehaUst  Benny,  Wellsy  Earle,  ^^^  ^^  ^*" 
and  Dvmmer,  the  three  first  of  whom  were  declared  by  the  aldermen  and  doty  made'the 
assessors  of  the  ward  to  be  duly  elected.     Shortly  after  the  election,  the  <*<f'«»tion  re- 
assessors  of  the  ward  published  a  declaration,  that  they  had  been  advised  that  aoce  of  office, 
the  burgesses  could  vote  for  two  candidates  only  to  supply  the  places  of  the  ?*jf  *.!*  "J  *** 
members  of  councillors  going  out  by  rotation,  and  not  for  a  third  candidate  MrrmM  therefore, 
also  to  supply  the  extraordinary  vacancy  made  by  the  election  of  a  third  IJI^^iTwwrmode 
councillor  as  alderman :  that  they  had  therefore  examined  the  voting  papers  of  quettioniag  the 
under  section  S5  of  the  Municipal  Corporation  Act  (5  &  6  fTill.  4,  c.  76,)  ei'ilSi^^ **** 
and  that  after  striking  out  all  the  burgesses  who  had  voted  for  more  than 
two  candidates,  they  found  Earle  and  Dummer  to  have  the  majority,  whom 
they  declared  duly  elected.     The  rule  had  been  granted  on  an  affidavit  dis- 
closing these  facts,  and  also  the  fact  that  Earle  and  Dummer  had  made  the 
declaration  required  by  sect.  50,  and  accepted  office.     Affidavits  on  the  other 
side  stated  that  JJttkhales,  Benny,  and  fi'^ells  had  been  declared  duly  elected, 
and  had  made  the  declaration  and  accepted  office  before  Earle  and  Dummer 
were  declared  by  the  assessors  to  be  duly  elected.     It  appeared  also  that 
LitlUhales,  Benny,  and  IVelU  had  since  acted  and  voted  as  councillors. 

Sir  fF.  IF,  Follett  and  Crozuder  now  shewed  cause. — If  there  were  any 
reason  to  question  the  validity  of  the  first  election,  it  should  be  done  by  quo 
warranto,  for  the  offices  are  already  filled  by  persons  bond  fide  elected  ;  the 
rule  for  the  mandamus,  therefore,  must  be  discharged. 

Sir  J.Campbell,  A. G.,  contra. — No  doubt  under  the  law,  which  formerly 
regulated  the  election  of  municipal  officers.  Rex  v.  Beedle  (b),  and  Rex  v.  The 
Mayor  of  Colchester  (c),  would  be  decisive  authorities  to  warrant  the  dis- 
charge of  this  rule,  on  the  ground  suggested.  But  the  ceremony  of  ad- 
mitting parties  no  longer  exists ;  instead  of  admission  is  substituted,  by  s.  50 

(6)  3  Ad.  &  E1.467.  (e)  2  T.  R.  269. 
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of  tlie  act,  a  mere  deckralion  by  ihe  parties  tliemaclres  that  tliey  accept  the 
office,  will  discharge  it  faidifully,  and  that  ihey  [>osse»s  the  qualificatioo 
required.  Under  a.  35,  the  candidates  having  the  greatest  number  of  votei 
;.  are  to  be  deemed  to  be  elected,  and  to  complete  their  election,  nothing  i( 
'■  wanting  but  the  declaration,  which  ha.i  aUo  been  made  by  the  applicants  for 
this  ride  ;  and  they  apply,  not  to  be  admitted  to  the  office,  but  to  be  allonfd 
to  act  as  officers. 

Lord  De?:man,  C.  J. — The  three  persons,  the  validity  of  whose  election  ii 
now  to  be  brought  in  cjiiestioa,  have  been  declared  duly  elected,  have  made 
The  declaration  required  on  their  acceptance  of  office,  and  ha^e  even  acted  in 
the  discharge  of  the  diiiies  of  their  office.  If  all  this  is  not  enough  to  com- 
plete the  election  proceedings,  and  to  fill  the  office,  the  office  never  can  be 
full.  Were  we  to  hold  otiierwiae,  the  distinction  betweun  a  mandamus  and 
quo  warranto  would  become  so  difficult  to  aacerLiin  as  to  subject  parties  to 
the  necessity  of  applying  for  two  rides,  one  for  mandamus,  and  another  fur 
quo  warranto,  in  the  event  of  the  former  being  discharged. 

LiTTi.EDAi.E,  J. — These  three  persons  have  been  declared  by  coinpetefii 
authority  to  be  elected,  hnve  received  notice  of  their  election,  and  have  nuiii' 
the  declaration  which  the  5l3t  section  requires  of  them  within  five  days  after 
such  notice.  This  declaration  is  substituted  for  the  ceremony  of  odmiaaion 
at  a  corporate  meeting,  which  corporate  officers  formerly  went  through,  and 
must  be  considered  to  have  the  same  efieet  in  completing  the  proccedir^' 
and  making  the  offices  full. 

F ATT E SON,  J.  concurred. 

Williams,  J. — We  should  have  continual  difficulty  in  drawing  the  lin'' 
between  quo  warranto  and  mimJamua.  if  we  were  not  to  hold  that  the  offices 
in  this  case  are  full,  and  that  a  mandamus  must  therefore  be  refused.  Tbe 
55th  section  is  conclusive  in  its  language  ;  it  enacts,  that  such  candidates  » 
shall  after  examination  of  the  voting  papers  have  the  greatest  number  of 
votes,  shall  "  be  deemed  to  be  elected." 

Rule  discharged. 


A  separate  rule  nisi  for  a  quo  warranto  in  this  case  had  been  granted,  aoJ 
was  made  absolute  afler  the  discharge  of  the  above  rule  ;  but  the  Court  inii- 
maied  that  two  such  rules  would  not  be  granted  in  future,  as  it  was  equi- 
valent to  granting  a  single  rule  in  the  alternative. 


The  King  v.  Tbe  Trustees  of  the  Mildenhall  Savings' 
Bank. 

2. 

Dta  TN  1818,  a  savings'  bank  was  established  at  Mildenhall,  in  Suffolk,  under 
n's^        57  Geo.  3,  c.  130,  whereof  Sir  Thomas  Bunbary,  bart.,  and  others,  were 

I  cm-  duly  appointed  trustees. 
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Savings'  Bank. 


In  1825,  the  clerk  of  the  bank  embezzled  a  large  amount  of  the  deposits.      King**  Bench. 

In  1832,  Crisp,  one  of  the  depositors,  commenced  an  action  in  the  Common        y^^>n^ 
Pleas,  for  money  had  and  received,  against  the  trustees,  for  his  deposits^  part      1*>«  Kino 
of  the  money  so  embezzled.     That  Court  determined  (a)  that  such  action    Trustees  of  the 
could  not  be  maintained,  and  that  the  remedy  of  the  depositors  was  by  arbi-    Mildknhali. 
tration. 

In  1835,  upon  affidavits  by  Bret,  another  depositor,  and  executor  of  his 
father,  also  a  depositor,  stating  that  a  demand  had  been  made  by  him  of  the 
amount  which  he  claimed,  and  that  he  had  appointed  an  arbitrator  on  his  own 
behalf,  a  rule  nisi  was  obtained  for  a  mandamus,  commanding  the  trustees  to 
appoint  an  arbitrator  on  their  behalf. 

B^ggf  Andrews  (in  Hilary  term,  1836)  shewed  cause. — The  present  applica- 
tion is  made  under  s.  id  of  9  Geo,  4,  c.  92  (6),  but  that  section  does  not  au- 
thorise it.  The  disputes  there  contemplated  are  such  as  may  arise  between 
some  individual  depositor  and  the  whole  body  of  the  institution,  or  some  person 
acting  under  them.  That  is  not  the  case  here.  This  dispute  arises  between 
a  depositor  and  the  trustees,  individually,  and  not  acting  as  the  institution  at 
large.  That  this  distinction  was  contemplated  by  the  legislature  is  obvious 
from  other  clauses  ;  and  it  provides  that  the  money  of  the  institution  shall  be 
vested  in  the  trustees  for  the  benefit  of  the  institution.  Sections  2  and  10  also 
point  out  the  same  distinction.  The  trustees  also  are  in  existence  before  the 
institution  at  large  is  created.  It  is  obvious  that  the  legislature  did  not  in- 
tend to  withdraw  cases  of  magnitude  like  the  present  from  the  regular  tribu- 
nals of  the  country,  and  such  was  the  opinion  of  a  very  eminent  counsel  now 
on  the  bench  (c).  Section  45  is  only  applicable  to  cases  of  minor  importance, 
and  when  such  occur,  the  trustees  are  by  it  authorised  to  appoint  an  ar- 
bitrator on  behalf,  not  of  themselves  individually,  but  of  the  institution  at 
large. 

In  Crisp  v.  Bunhury  (d)  all  that  was  necessary  for  the  Court  to  decide  was, 
that  an  action  was  not  maintainable ;  any  opinion,  therefore,  as  to  what  might 
be  the  proper  course  must  be  considered  as  extra-judicial,  and  the  grounds 
of  it  could  not  have  been  discussed. 


Storks,  Serjt.  and  Moody,  contr^. — The  language  of  s.45  shews  that  it  was 
intended  to  apply  to  disputes  arising  between  the  depositors,  either  in- 
dividually or  as  a  body  existing  distinct  from  the  institution ;  and  Rex  v. 
The  Trustees  and  Managers  of  the  Wit  ham  Savings'  Bank  (e),  Rex  v.  The 
Trustees  and  Managers  of  the  Cheadle  Savings*  Bank,  prove  that  the  Court  put 
the  same  construction  upon  that  language. 

In  Ex  parte  Jones  (/*),  the  trustees  were  allowed  to  prove  against  the  estate 
of  an  actuary  for  money  embezzled  by  him.  Besides,  it  does  not  necessarily 
appear  that  in  this  case  the  trustees  will  be  individually  liable.  There  may 
be  sufficient  money  left  to  pay  the  party  now  claiming.  But,  even  if  it  should 
be  otiierwise,  the  arbitrators  may  then  state  the  fact  in  their  award,  and  the 
question  may  again  be  brought  forward  and  determined  by  the  Court. 


(fl)  Crisp  V.  Bunhury,  8  Bing.  394. 

(b)  VVhicb  provides,  that  if  any  dispute 
shall  arise  between  such  institution  or  any 
person  acting  under  them,  and  any  inditidual 
depositor  therein,  or  any  esecutor,  Ate,  the 
niatter  in  dispute  shall  be  referred  to  the  arbi- 


tration of  two  persons. 

(c)  Parke,  B. 

(d)  8  Bing.  394. 

(e)  1  Ad.  6c  Kl.  32 i. 

(/)  2  Mont. Ac  Ayr.  B.C.  193. 
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King'i  Bewh.        In  Critp  v.  Banbury,  wliere  tliis  same  point  nrose,  ihe  Court,  after  time 

■•^v^  taken  for  consideration,  expressed  llieir  opinion  that  the  legislature  intended 

The  KiKQ  the  present  case  to  be  Gubmicted  to  the  arbitrators. 
TrotHwi  oritM  C'^-  *"'<'•  '"It. 

MlLDLNHtt.!. 

Siving.'  ll«pk.  j^ij^j  Denman,  C.  J.,  now  deli%ered  the  judgment  of  the  Court.  Tiiis 
case  was  argued  several  terms  ago,  under  very  peculiar  circumstances,  whidi 
have  led  to  much  doubt  and  delay.  It  was  a  rule  for  a  inandamus  to 
the  trustees  of  a  savings*  bank,  to  appoint  an  arbitrator  for  the  purpose  of 
deciding  n  claim  preferred  against  ihem  by  a  depositor,  who  had  sustained  a 
loss  by  the  default  of  one  of  the  officers.  A  depositor  in  the  same  bank  had 
brought  an  action  against  the  same  trustees  for  the  consequences  of  the  same 
default,  which  was  tried  some  time  ago  in  the  Common  Pleas,  where,  however, 
after  argument  and  time  taken  for  consideration,  that  Court  directed  a  non- 
suit to  be  entered,  on  the  ground  that  no  action  would  lie,  but  that  the 
remedy  must  be  sought  under  the  arbitration  clause  (a).  The  reasoning  of 
the  Court  to  this  effect  is  strong,  and  we  cannot  say  that  they  were  mistaken, 
though  a  high  legal  authority  (hen  at  the  bar  had  given  an  opinion  that  the 
party  ought  to  proceed  by  action.  This  circumsiance  has  induced  us  to 
pause  upon  the  case  ;  but  we  cannot  see  any  ground  for  reversing  the  judg- 
ment of  the  Common  Pleas  on  this  point,  which  is,  moreover,  ooe  of  great 
practical  importance  to  the  whole  body  of  depositors  in  savings'  banki 
throughout  the  country,  little  able  as  they  may  be  supposed  to  be  to  bear  the 
expense  of  legal  proceedings,  and  invited  by  the  act  to  invest  their  property 
where  it  would  be  placed  under  a  domestic  jurisdiction. 

Some  doubts  also  occurred  to  us  whether,  under  the  9th  section  of  ih« 
STth  Geo.  3,  the  trustees  could  be  personally  liable  to  the  depositors,  and  if 
i>ot,  whether  we  ought  to  order  them  to  refer  to  arbitration  a  question  which 
it  would  he  illegal  to  decide  against  them.  But  we  think  that  this  consider- 
ation ought  not  to  prevent  our  placing  the  claimant  in  the  position  which  dit 
act  has  provided  for  him.  There  may  be  particular  facts  in  this  case  nhicli 
might  prevent  that  clause  Irom  attaching,  and  the  result  may  be  that  ibe 
bank  may  be  made  liable,  not  the  trustees  personally.  The  rule  iDust  be 
absolute. 

Rule  abBolnte. 
(a)  CHip  V.  Bunbuty.B  BiDg.  394. 

Wabhe  and  another.  Executors  of  Thomas  Warre,  v 

Calveht. 

i,    T\EBT  on  a  joint  and  several  bond  for  £000/.,  given  by  one  Laycock,  de- 
ceased, and  another,  to  Thomas  Want,  treasurer  of  the  London  Dock 

trvou  ■(  eren  ■ddiUoDil  npcDift.    Pin,  udd  «i  rulum.    By  lliv  tenna  of  Uia  contmct,  S, 
errry  two  maDlhi  for  ihrec-rciurtht  of  Uifi  vBlu#  or  the  work  doDV,  ind  forIh»  roiaatDint 

L  th«  pLlinUffl  hid  Blrruly  idf  AWYd  JUdi  Bum*  ot  nwary  brjDDd  Uie  AnUre  vmlue  ol  hia  worb. 
3  wd  Uicu  mplojrfd  to  cocnplete  the  wofh,  Had  tiK  assrcBiLlB  ujjuuut  of  wlut  wai  pnid  to 
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Company.  Plea :  non  est  factum.  The  replication  suggested  that  the  bond 
was  given  to  secure  the  due  performance  for  the  Company  of  certain  works 
by  one  Streather ;  that  Sfreather  was  to  have  completed  the  works  by  a  certain 
time,  which  was  afterwards  enlarged  by  consent  of  Laycock ;  that  Streather 
commenced  the  works,  but  did  not  complete  them  within  the  enlarged  time ; 
that  the  Company  had  paid  him  48,155/.,  and  that,  in  consequence  of  his 
default,  they  were  obliged  to  get  another  person  to  complete  them  at  a 
further  additional  expense  of  20,562/. 

At  the  trial  before  Lord  Denman,  C.  J.,at  the  London  Sittings  aAer  Hilary 
term,  1 836,  it  appeared  that  the  bond  in  question  had  been  given  by  Laycock 
and  another  as  a  security  for  the  performance  by  Streather  of  a  contract  bear- 
ing date  the  29th  September,  1829,  and  made  by  Streather  of  the  one  part, 
and  James  Warre,  on  behalf  of  the  London  Dock  Company,  of  the  other 
pan ;  whereby  Streather  agreed  to  execute  certain  works  required  by  the 
Company  in  the  formation  of  an  entrance  from  the  Thames  at  Shadwell  to  the 
Eastern  London  Dock,  to  be  completed  within  twelve  months  from  the  time  of 
commencement,  in  consideration  of  the  sum  of  52,200/.,  and  of  the  old  mate- 
rials on  the  premises.  The  engineer  of  the  Company  was  to  employ  com- 
petent persons  to  perform  the  work,  in  case  Streather  should  fail  to  do  so,  in 
which  case  the  cost  thereof  should  be  deducted  from  the  sum  to  become  due 
to  Streather  under  the  contract.  The  directors  were  to  be  at  liberty  to  alter 
their  plans,  in  which  case  a  proportionate  addition  or  deduction  should  be 
made  to,  or  from,  the  sum  to  be  paid  to  Streather,  The  said  JVarre  agreed 
to  pay  Streather  the  said  sum  of  52,200/.  by  the  following  instalments,  upon 
the  production  in  each  case  of  a  certificate  signed  by  the  engineer  :  viz, 
three-fourths  of  the  cost  of  the  work  certified  to  have  been  done  every  two 
months;  the  first  instalment  to  be  paid  whenever  the  engineer  should  certify 
that  one-eighth  part  of  the  whole  work  had  been  performed,  and  the  remaining 
one- fourth  after  the  full  completion  of  the  contract.  The  works  were  com- 
menced on  the  28th  December,  1829,  and  should  therefore  have  been  com- 
pleted on  the  28th  December,  1830.  Streather  having  afterwards  applied, 
with  the  consent  of  his  sureties,  for  an  extension  of  the  time,  the  directors 
agreed  to  allow  him  an  additional  term  of  three  months,  until  the  28th  of 
March,  1831.  Soon  after  the  commencement  of  the  works,  and  before  any 
instalment  had  become  due,  according  to  the  stipulations  of  the  contract,  the 
Company,  on  the  application  of  Streather,  advanced  him  money,  which  they 
also  did  afterwards,  on  several  occasions.  On  the  28th  of  March,  1831,  the 
amount  of  advances  made  by  the  Company  amounted  to  49,619/.  At  that 
time  Streather  was  in  embarrassed  circumstances,  and  the  works  being  still 
incomplete,  the  Company  gave  him  and  his  sureties  notice  that  he  could  not 
be  permitted  to  proceed.  The  value  of  the  work  done  by  Streather  up  to 
this  time  was  36,429/.,  of  which  4140/.  was  for  extra  work  and  deviations 
from  the  original  plan.  The  Company  afterwards  employed  another  person 
to  finish  the  works  at  an  expense  of  18,875/.  The  whole  amount,  therefore, 
paid  by  the  Company  to  Streather^  and  for  finishing  the  works,  was  68,494/. ; 
from  this  was  to  be  deducted  a  sum  of  8589/.,  put  to  the  credit  of  Streather 
for  the  extra  work  and  for  materials  supplied  by  him  and  left  on  the  pre- 
mises. Thus  the  sum  of  7705/.  had  been  expcmled  by  the  Company  in  the 
execution  of  the  works,  over  and  above  the  contract  price,  52,200/.  It  was 
contended  on  behalf  of  the  plaintiffi  that  as  Laycock  was  surety  for  Streather, 

VOL.  III.  u  M 
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llie  (lefenJant's  liability  was  co-extensive  wiili  lliat  of  Streather;  on  behslf 
of  the  defendant,  that  the  plaintifTs  had  gone  beyond  the  agreement  to  [be 
advances  made  to  Strealher,  that  as  the  value  of  tlie  nork  done  by  him  wu 
about  36,0001.,  they  should  not  have  advanced  him  more  than  about  37,000^, 
and  thai  deducting  the  costs  of  the  extra  work,  and  the  amount  of  the  ad* 
rancea  made  to  SlrealAtr  beyond  the  valje  of  the  work  performed  by  him, 
the  Company  had  in  reahty  paid  less  on  account  of  the  ivork  than  the  ood- 
tract  price ;  and  Law  v.  The  East  India  Company  (a)  was  cited,  and  the  fonurt 
frocectlingK  arising  out  of  this  transaction,  Crojv/ool  v.  Tie  London  Dwi 
Company  {b).  His  lordship  was  of  opinion  that  the  defendant  was  liable  in 
nominal  damages  only,  for  the  breach  of  contract  by  Slrcaiher,  who  hii 
failed  10  complete  the  works  within  the  stipulated  period,  since  the  sah- 
alantial  loss  incurred  by  the  Company  was  occasioned  by  advances  to  Slreatkir 
rot  warranted  by  iheir  contract  wiih  him.  The  jury,  by  direction  of  Idi 
lordship,  found  a  verdict  for  the  plaintiff,  damages  one  shilling.  Lieave  *ti 
given  to  move  to  increase  the  damages,  and  it  was  aflerwardii  arranged  thtf 
the  point  should  come  on  in  the  form  of  a  special  case. 

Sir  F.  Pollock,  for  the  plaintiffs. — It  is  said  that  the  plaintiffs  have  no  righi 
to  recover  from  the  defendant  for  any  substantial  loss  occasioned  by  SfrcalSai 
de&ult,  because  they  might  have  protected  themselves  by  retaining  in  the 
own  hands  all  beyond  three-fourdis  of  the  value  of  the  work  done  fay  hi* 
But  the  arrangement  to  retain  part  of  the  money  was  for  the  protection  of 
the  plaintilTs  only  ;  it  is  sufRcient  to  say  that  SlreolAtr  did  not  perform  ha 
contract,  and  that  in  consequence  the  plaintiffs  have  lost  more  than  iht 
amount  of  the  bond.  Suppose  the  defendant  had  pleaded  non  damni6ca[ui, 
could  he  have  shewn  that  the  Company  had  not  been  damaged,  because  ibri 
paid  Streather  in  advance  1  If  not,  ho  certainly  cannot  do  bo  under  ik 
present  plea  of  non  eat  factum.  What  a  Court  of  Equity  might  do  under  ih 
circumstances  is  immaterial,  If  the  Company  had  always  retained  the  pries 
of  one-fourth  the  work  done,  what  need  of  securities  ?  It  was  to  indennifi 
themselves  for  advances  that  they  took  securities.  The  case  of  Lart  s.  Jii 
Euit  India  Company  was  relied  upon  by  the  defendant  at  the  trial.  ThfKi: 
waa  held,  that  if  the  obligee  pays  the  principal,  the  surety  is  discharged 
But  in  that  ea^e  it  appeared  that  the  principal  had  discharged  his  duty ;  uti  r 
secondly,  this  Court  cannot  he  guided  by  a  Court  of  Equity,  where  the  riglin 
of  parties  are  construed  upon  principles  not  available  at  law.  But  even  if '^ 
conduct  of  the  plaintifis  affords  any  defence,  it  should  have  been  pletdcj  I 
specially.  I 

Sir  J.  Campbell.  A.  G.,  contra.— It  was  not  objected  at  the  trial  that  lb 
answer  to  the  plaintiff's  claim  should  have  been  specially  pleaded 
therefore  be  objected  now  ;  and  indeed  it  could  not  have  been  pleaded,  fn: 
is  not  denied  that  the  bond  has  been  forfeited,  and  the  only  question  <»^>^ 
remains  is  as  to  the  amount  of  damages.  Now  with  respect 
the  defendant  has  to  complain,  not  only  that  the  plaintiffs  did  not,  as  agrtfi- 
retain  part  of  the  price  for  work  dime,  but  that  they  even  advanced  Slrmif 
more  than  12,000/,  over  and  above  the  price  of  the  entire  work,  11 
Company  had  retained  the  fourth  part  of  the  price  of  the  work  done  t' 
(o)  4  V«.  834.  <i)  2  C.  i  M.  637. 
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Streather,  viz.  about  9000/.,  and  had  refused  to  advance  him  any  money, 
they  would  have  had  about  20^000/.  with  which  to  complete  their  works. 
Law  V.  The  East  India  Companif  (a),  if  authority  is  needed,  establishes  the  de- 
fendant's position.  In  that  case  the  Company  were  held  to  have  discharged 
the  sureties  by  payment  to  the  principal.  If  the  Company  had  advanced  the 
whole  52,200/.  to  Streather  before  he  had  done  a  particle  of  the  work,  and 
Streather  had  absconded  with  the  money,  without  ever  doing  a  particle  of 
the  work,  would  the  defendant  be  liable  as  Streather* s  surety  ?  Undoubtedly 
not ;  and  yet  the  case  supposed  is  identical  in  principle  with  the  present 
case,  and  differs  from  it  in  degree  only. 

Sir  F,  Potlock,  in  reply. — In  the  case  supposed,  the  defendant  would  be 
liable  for  the  whole  amount,  if  it  did  not  exceed  the  amount  of  the  bond ; 
for  under  no  circumstances  could  the  bond  be  of  any  effect,  or  the  surety 
incur  any  liability,  if  the  Company  had  retained  a  fourth  of  the  value  of  the 
work,  certified  by  the  Company's  engineer  to  have  been  completed  to  his 
satisfaction.  The  bond  therefore  was  mere  waste  of  parchment,  unless  in- 
tended to  secure  advances. 

Lord  Denman,  C.  J. — Afler  full  discussion,  I  retain  the  opinion  which  I 
expressed  at  the  trial,  that  the  Company's  loss  has  not  arisen  from  any  breach 
of  the  contract,  for  the  due  performance  of  which  the  defendant  was  surety, 
but  from  the  advances  which  they  of  their  own  free  will,  and  independently 
of  the  contract,  chose  to  make  to  Streather, 

LiTTLEDALE,  J. — It  is  clcar  that  the  advances  made  to  Streather  were  not 
made  under  the  contract  or  within  the  terms  of  it.  The  defendant,  as  surety, 
had  a  right  to  expect  from  the  obligees  a  strict  compliance  with  the  contract, 
and  if  they  have  sustained  loss  by  a  departure  from  it,  he  is  not  liable.  No 
vigilance  on  his  part  could  have  protected  him,  for  he  had  no  means  of  ascer- 
taining the  money  transactions  of  the  Company  with  Streather.  I  decide  this 
case  on  the  ground  that  these  advances  were  not  made  under  the  contract. 

Pattbson,  J. — It  is  unnecessary  to  consider  whether  any  action  could  be 
maintained  on  the  bond,  afler  the  time  specified  in  it  has  been  extended  by 
agreement,  because  the  defendant  has  only  pleaded  non  est  factum,  and  it  is 
clear  there  has  been  a  breach  of  the  condition.  It  is  said  the  plaintiffs  were 
evidently  not  bound  to  retain  for  part  of  the  work  completed,  because,  if  they 
were  so  bound,  they  would  have  been  so  secure  that  the  bond  would  have 
been  nugatory.  But  I  think,  even  if  they  had  retained,  the  bond  might  be 
useful  in  this  way ;  Streather  might  have  been  unable  to  complete  the  work, 
and  if  they  had  been  obliged  to  get  somebody  else  to  complete  it,  the  contract 
price  might  be  so  much  exceeded,  as  to  make  it  expedient  to  come  upon  the 
sureties  to  pay  the  excess.  The  advances  made  to  Streather  might  be  on 
account  of  the  contract,  but  they  certainly  were  not  according  to  the  contract. 
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lol  of  Kingston- upon- Hull. 


Smith  v.  Egginotos. 

T^RESPASS  for  an  assault,  and  false  imprisonment  of  the  plaintiflT  for  xhe 
space  of  two  months,  i 
J      Pleas:  1st.  not  guilty. 

2nd.  As  to  the  flsaauh  and  imprisonment  and  detaining  ihe  plaintiff  part 
of  the  timo  mentioned,  that  before  &c,,  a  writ  of  attachment  issued  out  of 
tile  Court  of  Chancery,  directed  to  tlie  defendant  as  KherifTof  the  county  o( 
Kii^ton-iipon-Hult,  commanding  him  to  atiach  the  plaintifT  and  one  J.  D.,  to 
as  to  have  them  in  the  Court  of  Chancery  on  llie  8th  January  then  next,  to 
answer,  as  nell  touching  a  contempt  which  it  was  alleged  they  had  commiited. 
Bs  also  such  other  matters  as  shoidd  be  laid  to  their  charge,  and  further  to 
perform  and  abide  by  such  order,  &c.  Averment,  that  the  writ  was  delivemi 
to  the  defendant,  that  he  was  then  sheriff  &c.,  lo  be  executed  &c.,  and  thai 
defendant  by  virtue  thereof  arrested  Ac.  on  the  ISih  December,  1834;  and 
"  that  the  defendant,  not  having  received  any  writ  of  habeas  corpus,  or  olio 
it  writ,  order,  or  direction  to  bring  the  pkintilT  to  the  bar  of  the  Court  of 
Chancery,  or  to  discharge  her,  detained  her  in  prinon  by  virtue  of  the  nrii 
until  31st  March,  18^5,  when  she  was  discharged  by  an  order  of  the  Viw 
Chancellor  ns  to  the  contempt ;  and  thereupon  the  defendant  forthwith  liii- 
■  charged  the  plainlifTout  of  his  custody,  which  was  the  trespass  &c. 

Replication, —That  though  the  defendant  did  arrest  the  plainiitTby  virtue  oT 
the  said  writ,  yet  that  the  writ  issued  against  the  plainiifTfor  contempt  in  not 
insKering  a  bill  filed  against  the  plaintilT  and  others,  by  J.  D.  and  R.  D., 
md  that  the  plaintiff  under  such  process  was  in  actual  custody  of  dii 
cuniiMcnwo  defendant  for  thirty  days,  to  wit,  from  &c.,  and  was  not  during  that  tnm 
uoDtaNeinuft-  i,foug|,t  «,  (|,e  bar  of  the  Court  of  Chancery  to  answer  her  contempt.  Dm 
Uiat  la  ordrr  ID  '   waa  her  contempt  ever  cleared;  and  that  the  last  of  the  thirty  days  Iiappcotd 

riHiVf"!"^*     "  '^""'  "  ^'^  ^*=-  •  ■"''  **'  *^^  '"^  ■'■  °-  ""'^  *■  ^-  **'^  ""*  ""^  ^ 

4:  t  ir.4,  r.36,i.  plaintiff  by  habeas  corpus  to  the  bar  of  the  said  Court  within  thirty  daji  oi 
•ciiDD  OB liiVou-  '1'^  ''""^  of  her  being  actually  in  custody.  Uy  reason  whereof  it  became  tlK 
tt pgoiibc nvcm-d.  duty  of  the  defendant  to  have  discharged  the  plaintiff;  and  though  iht 
of*iio  tonifmpt  plaintiff  after  the  expiration  of  the  thirty  days,  to  wit  &c.,  requested  the  de- 
fendant to  discharge  her,  yet  the  defendant,  not  regarding  the 
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refused  to  do  si 
Verification. 

Special  demurrer,  aa 
be  sued  in  this  action 
detaining  the  plaintiff 
cation  is  bad  for  the  ce 


ingfully  i, 


led  and  detained  her  modo  et  formi. 


iigning  for  cause  that  the  defendant  waa  not  liabh 
under  11  Gro.  4  &  1  H'ill.  \.  c.  36,  s.  15,  rule  5,  fa 
in  custody  under  the  attachment,  and   that  (he  ret 
use  assigned.     Joinder. 

R.  V.  Rkhaidi,  in  support  of  the  demurrer. 

Firstly,  nothing  appears  in  the  replication  to  shew  that  the  sherifT  i* 
acted  improperly.  Secondly,  if  he  has,  trespass  is  not  the  proper  reainli 
The  first  point  turns  upon  the  construction  of  1 1  Geo.  4  &  1  /('(//.  4,  c.  S* 
a.  15,  rule  5  {a).     Construing  this  most  unfavourably  for  the  defendant,  ilw 


(i)  Wliich  providei, "  That  if  tl 
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it  was  his  duty  under  the  actual  circumstances,  without  an  order  of  the    King*i  Bench, 

Court,  to  have  discharged  the  plaintiff  at  the  end  of  the  thirty  days,  still  there         v-^/^ 

is  nothing  in  the  declaration  to  shew  that  he  was  acquainted  with  them.  S»ith 

The  plaintiff,  from  all  that  appears,  might,  for  any  thing  the  sheriff  knew  to     Eogiyjoton. 

the  contrary,  have  been  committed  for  a  contempt  other  than  either  of  those 

two  mentioned  in  the  rule.     The  nature  of  the  contempt  does  not  appear  on 

the  face  of  the  attachment,  and  if  the  defendant  had  been  committed  for  a 

contempt  not  provided  for  by  the  rule,  the  sheriff  would  not  have  been 

justified  in  discharging  her.     The  sheriff  also  is  not  bound,  even  supposing 

him  informed  as  to  the  nature  of  the  contempt,  to  take  notice  that  the  thirty 

days  have  expired ;  but  it  cannot  be  presumed  that  he  was  informed.     All 

these  particulars  are  within  the  knowledge  of  the  party  committed,  the  sheriff 

has  no  means  of  informing  himself  respecting  them.     They  ought,  therefore, 

to  have  been  notified  to  him  by  the  party,  and  such  notification  should  have 

been  averred  on  the  record. 

Secondly.  At  all  events,  even  if  the  detention  was  improper,  still  the 
sheriff  is  not  liable  in  trespass.  The  imprisonment  of  the  defendant  was 
lawful  in  its  commencement,  the  detention  for  thirty  days  was  lawful,  and 
there  is  nothing  in  any  subsequent  act  to  shew  that  the  sheriff  has  abused  an 
authority  given  him  by  the  law.  He  is,  therefore,  not  liable  in  trespass ; 
The  Six  Carpenters'  Case  (a).  All  that  is  complained  of  is,  that  the  sheriff 
did  not  discharge  the  defendant  so  soon  as  she  was  entitled  to  be  discharged. 
That  is  a  mere  non-feasance,  and  trespass  does  not  lie ;  Gates  v.  Bayley  (6). 
The  proper  remedy  is  by  action  on  the  case,  as  where  the  sheriff  refuses  to 
take  a  bail-bond,  or  under  an  execution  neglects  to  leave  enough  to  defray 
the  landlord's  rent.  Case  was  the  form  of  action  brought  in  Crozer  v. 
Pilling  (c),  for  not  directing  the  sheriff  to  discharge  the  plaintiff  on  payment 
of  debt  and  costs.  In  Winterbourne  v.  Morgan  {d\  it  is  true  that  the  sheriff 
was  held  liable  in  trespass  af\er  a  lawful  entry,  but  the  Court  came  to  that 
decision  upon  the  express  grounds  that  there  was  an  actual  taking  of  goods, 
and  other  acts  done  after  the  legal  period  had  elapsed,  and  intimated  that  they 
might  have  come  to  a  different  conclusion  if  there  had  been  merely  a 
remaining  in  possession. 

Hurlstone,  contra. — ^The  conduct  of  the  sheriff  in  this  case  is  more  than 
a  mere  non-feasance,  it  amounts  to  a  misfeasance.  He  is,  therefore,  liable  in 
this  action.  The  terms  of  the  rule  arc  absolute,  that  the  party  shall  be  dis- 
charged at  the  end  of  the  thirty  days ;  no  order  of  Court  is  required  or  con- 
templated. That  clearly  appears,  because  where  such  orders  are  necessary 
the  legislature  have  expressly  required  that  they  should  be  made ;  see  Rules 
13,  15,  17,  18.  In  Rule  5,  on  the  contrary,  nothing  is  required  to  be  done 
either  by  the  prisoner  or  any  one  else ;  it  is  provided  simply  that  he  shall  be 
discharged  without  payment  of  costs.  And  the  practice  of  the  equity  Courts 
is  in  accordance  with  this  interpretation  of  the  rule.     Such  was  the  opinion 

in  custody)  upon  process  of  contempt ;  and  costs  of  contempt,  which  shall  be  payable  by 

in  case  any  such  defendant  shall  not  be  brought  the  party  on  whose  behalf  the  process  issued.^ 

to  the  bar  of  the  Court  within  the  respective  (a)  8  Rep.  146. 

tiroes  aforesaid,  the  sheriff,  gaoler  or  keeper,  (6)  2  Wils.  313. 

serjeant-at-arms,  or  messcoger  in  whose  cus-  (c)  4  B.  &  C  26. 

tody  he  shall  be,  shall  thereupon  discharge  him  ((i)  11  East,  395. 

out  of  custody  wiihoat  payment  by  him  of  the 
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expressed  by  the  Vice- Chancellor  in  arecent  ea«e,  Ex  parte  Dunn,  Easier  lern, 
1 836,  MS.  The  altachment,  therefore,  was  absoluiely  at  an  end  when  Uie  tliirtj 
days  expired,  and  the  Further  imprlsonmeiii  was  without  legal  warrant.  Hcic 
also  the  plaintiff  actually  demanded  Iter  release,  and  the  detention  after  that  wu 
certainly  a  misfeasance.  It  is  like  the  case  of  deiention  by  the  sherilT  under  \ 
ea.  sa.  after  an  order  by  the  plaintiff  to  discharge.  The  replication  here  is  in 
the  nature  of  a  new  Bssignmcnt,  as  much  so  as  the  facts  of  the  case  voM 
admit.  It  stales  an  bIhibc  of  the  authority  of  the  defendant,  and  this  a  the 
correct  form  (a),  — [Lord  Denman,  C.  J, — In  Salmun  v.  Percical  {b)  it  vis 
held  that  lr<r)ipnss  ivould  not  lie  against  a  Serjeant- at- mace  for  not  discharg- 
iittt  the  pluintitr  out  of  cuatody  upon  tender  of  sufficient  bail,  although  it 
were  the  duly  of  the  officer  to  take  the  hail.]— It  doea  not  appear  that  byanj 
positive  enactment  he  vaa  required  to  take  bail. 

It.  V.  Rif.hariU,  in  reply, — It  is  clear  that  the  terms  of  the  rule  cannot  be 
interpreted  so  absolutely  as  contended  for.  Suppose  a  detainer  had  been 
lodged  against  the  defendant,  it  then  would  certainly  become  the  duty  of  th« 
BlieriS'la  act  in  contravention  of  ibem.  Nothing  has  been  said  to  shen  th»i 
the  duty  devolves  upon  the  sheriff  to  ascertain  the  cause  of  the  attnchmeni 
or  the  lapse  of  the  time.  The  replication  ia  not  in  the  nature  of  a  neww- 
eignment.  To  have  borne  that  character  it  should  have  replied  ibat  ih« 
cause  of  action  was  the  detention  subsequent  to  the  expiration  of  the  thirti 
days.  The  argunients  are  not,  therefore,  applicable  lo  the  replication  as  ii 
actually  exists. 

Lord  Denman,  C.  J. — The  present  action  is  certainly  not  maintainablt. 
The  authority  in  Cro.  Car.  is  in  point,  and  distinctly  shews  that  if  the 
plaintiff  is  liable  at  all  he  is  only  liable  in  an  action  on  the  case.  The  U« 
compelled  him  to  lake  ll)e  defendant  tnio  custody,  he  was  authorised,  under 
certain  circumstances  only,  to  discharge  her  ;  he  clearly,  therefore,  was  not  s 
trespasser  ab  initio.  And  there  is  nothing  in  this  case  to  shew  that  he  ever 
had  notice  of  the  existence  of  those  circumstances  under  which  alone  ibe  de- 
fendant would  have  been  entitled  to  her  discharge. 

LiTTLEDALE,  J. — I  bIso  am  of  opinion  that  this  form  of  action  is  not  mtia- 
tainable  under  the  facts  of  this  case,  and,  even  if  it  were,  they  are  oot 
properly  stated  in  the  replication.  It  is  attempted  upon  this  record  to  malu 
the  sheriff  a  trespasser  ab  initio  ;  but,  where  he  is  lawfully  entitled  to  take 
into  custody  in  the  first  instance,  he  can  only  become  so  by  an  abuse  of  hit 
authority  afterwards.  Where  that  has  taken  place  it  is  inferred  that  be 
availed  himself  of  his  authority  for  the  sole  purpose  of  abusing  it ;  and 
therefore  the  law  does  not  allow  him  to  shelter  himself  under  it.  In  order 
to  raise  such  an  inference  here,  the  replication  should  have  stated  a  know- 
ledge in  the  sheriff  of  the  nature  of  the  contempt  and  of  the  expiration  of 
the  thirty  days.  But  the  replication  states  nothing  of  the  sort,  and  for  any 
thing  that  appears  ilic  sheriff  might  have  supposed  that  the  attachment  was 
still  existing  in  full  force.  It  is  clear,  therefore,  that  there  is  nothing  to 
shew  an  abuse  of  authority  in  the  sheriff,  and  he  could  only  be  liable,  if  at  all, 
in  an  action  on  the  case.  But  I  think  that  under  the  circumstances  the  sheriff 
(a)  See  Crime  v.Jom,,  1  Wmi.  Sauad.  399,  a.  6.  (fc)  Cio.  Car.  19fi. 


TRINITY  TERM,  1837.  535 

was  not  liable  to  any  action  at  all.     The  rule  provides  for  the  discharge  of   A'ln^'i  Bench. 
prisoners  for  contempt  for  two  causes  only.     But  parties  may  be  guilty  of        ^^\-^ 
contempt  for  many  other  causes  than  those  two,  and  if  committed  for  any  of         Smith 
such  other  causes,  the  sheriff  would  have  had  no  authority  to  discharge  the     Eooihoton. 
defendant.     Unless,  therefore,  he  had  distinct  notice  of  the  particular  con- 
tempt for  which  the  defendant  was  committed,  I  think  he  would  not  be  liable 
to  any  action  at  all,  and  upon  the  present  record  it  no  where  appears  that  he 
had  any  such  notice. 

Patteson,  J.^  and  Williams,  J.,  concurred. 

Judgment  for  the  defendant. 


Williams  v.  Byrne. 

Jun§  6. 
A  SSUMPSIT.    The  declaration  stated,   that  in   consideration  that  the     Aconir«:ib«. 

plaintiff,  at  the  request  of  the  defendant,  would  enter  into  the  em-  u>rA.u>\enftB., 
ploy  of  the  defendant  in  the  capacity  of  parliamentary  reporter,  and  furnish  ■■*<*  s-  ^  employ 
reports,  Sic.for  one  whole  year  from  a  certain  day,  to  mt^from  ^c,  and  so  from  ptmrjrom  m  ctnaU 
year  to  year  to  the  end  of  each  year  commenced,  while  the  plaintiff  should  be  so  ^jj. «*"^»  •'^ 
employed  by  the  defendant  as  aforesaid,  and  reckoning  each  year  to  com-  y^r,  totk*imd 
mence  from  a  certain  day,  to  wit,  &c.  therein  for  so  long  as  the  plaintiff  and  ^J^^J^ 
defendant  should  respectively  please,  for  a  certain  salary  or  wages,  to  wit,  the  partie*  respec* 
a  salary  or  wages  at  the  rate  of  51,  58,  per  week,  for  and  during  each  session  ywiVJlanSct,* 
of  parliament;  and  at  the  rate^  to  wit,  of  2/.  10«.  6d,  per  week,  for  and  dur-  and  can  only  be 
ing  the  remainder  of  the  year ;  the  defendant  undertook  and  promised  the  en?™a"curreiit  * 
plaintiff  to  employ  him  according  to  the  terms  of  the  agreement ;  and  al-  y^v-. 
though  the  plaintiff  entered  into  the  employ  of  the  defendant  in  the  capacity  rorUiebreiicbof 
and  on  the  terms  aforesaid,  and  so  continued  and  furnished  reports,  &c.  for  »'•**  «>nt»c«i  if 
a  long  space  of  time,  to  wit,  for  two  years  ;  and  also  for  part  of  another  year  rely  upoD  the 
after  that  time,  to  wit,  until  &c.,  and  although  the  plaintiff  was  ready  and  tom'JuSo^ln*"*^ 
willing  and  offered  to  continue  in  the  employ,  &c.  for  the  remainder  of  the  him  u>  detennine 
said  last-mentioned  year  so  commenced  ;  yet  the  defendant  refused,  &c.  and  J|)^<II|J[J[g  nJ^" 
wrongfully  discharged  him  without  any  reasonable  or  probable  cause,  &c.      uce  previous  to 

Plea.  That  before  the  discharge  of  the  plaintiff,  to  wit,  on  &c.,  the  defendant  J^^tV^,  wch" 
being  desirous  to  determine  the  agreement  and  the  employ  of  the  plaintiff  custom  must  be 
in  the  capacity  aforesaid^  tendered  to  him  a  large  sum  of  money,  to  wit,  &c.  "^'St/on  ufe 
as  salary  and  wages,  the  same  being  more  than  the  amount  of  salary  and  record,  and  it  is 
wages  to  which  the  plaintiff  would  have  been  entitled  \f  a  reasonable  and  usual  aver  simply  that 
notice  of  determining  the  said  agreement  and  employ  had  been  given  to  the  » reasonable  no- 
plaintiflf  by  the  defendant,  and  required  the  plaintiff  immediately  to  quit  his 
employ,  and  gave,  at  the  same  time,  reasonable  and  usual  notice  of  his  intention, 
in  case  the  said  tender  and  requisition  were  refused,  to  determine  the  said  agree- 
ment and  employ,  to  wit,  at  the  end  of  three  weeks  from  &c. ;   and  that  the 
plaintiff  refused  to  accept  the  said  sum  or  to  quit  the  employ.  Wherefore  the 
defendant,  at  the  expiration  of  the  notice,  discharged  and  refused  to  employ 
the  plaintiff,  and  the  defendant  is  now  willing  to  pay  the  said  sum. 

Special  demurrer.    The  cause  assigned  for  which  was,  that  the  matters 


■»  Prntk.  ulleged  coiHlitule  no  defence,  for  by  the  terms  of  the  contract  stated,  the  d»- 
^■^^  fcndant  woa  lo  employ  ihc  ptnintif!'  by  the  yrnr,  and  there  was  no  siipuliikia 
"'*"'      eiiabling  biin  to  Oiamiss  the  plaintiS'at  the  limcor 


a  the  terms  mentioned. 


jy.  H.  Walton,  in  support  of  the  demurrer.  The  terms  of  the  contract  u 
eel  out  expreiisly  «liow  that  this  was  on  nbsolute  agreeraeiit  for  a  yeiirl} 
hiring,  Nn  tmiice  therefore  could  avail  lo  tcrroinate  it  at  any  oilier  ti™ 
than  at  the  expiraiion  of  one  of  the  years  of  service.  The  custom  nbetcbj 
contracts  between  maaievs  and  menial  tervatits  may  be  terminated  oa  x 
tnonth'a  notice  docs  not  apply  here ;  Bteiloit  v.  Coili/rr  (a),  Fawctit  v.  Caul  (t). 
(He  was  then  stopped  by  the  Court.) 

Manirl,  contra.  Agreements  of  this  kind  arc  always  determinable  upoe  t 
reasonable  notice,  or  upon  a  good  ground  for  dismissal.  This  is  laid  down 
by  Barrougi,  J.  in  Beeilon  v.  Collyer.  Generally,  whether  the  notice  hu 
been  reasonable  is  a  question  for  the  jury.  That  it  has  been  so  here  ii  ad- 
mitted by  the  demurrer.  FainccH  v.  Caih  differs  from  the  present  cue. 
There  the  disniissal  was  during  tbe^rif  year,  and  Taanloit,  J.  seema  to  hatt 
tliouglit  that  a  dismiiisal  after  the  first  year  would  have  stood  upon  another 
fooling. — [/.jf/t(/o/e,  J. — The  plea  seeks  lo  infer  a  contract  inconsistent  nidi 
that  alleged  in  the  declaration.  The  contract  set  out  is  for  a  year,  and  thtc 
from  year  to  year  to  the  end  of  each  year.  The  plea  seta  up  a  right  to  dii- 
miss  on  a  rcogonablc  notice.] — Tlie  law  imports  such  a  term  into  all  c 
of  this  kind. 


Lord  Den'U4M,  C.  J. — I  have  no  doubt  in  this  case.  The  declaration  kU 
otit  a  contract  for  one  whole  year,  and  so  from  year  to  year  to  the  end  oi 
each  year  commenced.  The  defendant  does  not  deny  the  existeoce  of  such 
a  contract,  but  pleads  that  he  offered  a  greater  amount  than  the  plaintiff 
would  have  Ijteii  entitled  lo  as  salary  if  n  reasonable  notice  had  been  giveti; 
that  he  gave  ihe  plaintilT  reasonable  notice;  and  that  as  the  plaintiff  refused 
to  receive  such  amount  or  In  detcrtnine  the  agreement,  therefore  he  dii- 
cliarged  htm.  There  is  nothing  to  shew  that  the  contract  authorised  ibe 
defendant  so  to  terminate  the  Rervice.  The  defendant  ought  to  have  alleged 
thaE,  by  one  of  the  terms  in  that  contract,  he  was  entitled  so  to  put  an  end  lo 
the  service  ;  and  then  the  jury  would  have  determined  whether  that  was  so 
or  not— what  in  fact  was  the  contract  between  the  parlies.  In  these  caset 
thai  is  ihc  real  question  in  issue.  In  the  case  of  domestic  servants  the  cuf 
tom  is  universal  lo  dismiss  upon  a  month's  notice,  the  jury  therefore  tnfet 
that  it  forms  a  term  of  the 


LiTTLEDALK,  J. — (After  slating  the  agreement.) — It  seems  lo  me,  that 
under  this  agreement  a  new  contract  commenced  at  the  end  of  each  year  to 
continue  for  the  ensuing  year,  which  could  only  be  terminated  at  the  end  of 
the  current  year.  The  defendant  says,  that  he  gave  reasonable  and  usual 
notice;  but  that  is  not  sufficient,  because  the  contract  contains  no  such  con- 
dition. The  case  of  a  menial  servant  has  been  referred  to,  who  it  is  said 
may  be  dismissed  upon  a  month's  notice.  Bui  that  is  so  only  by  custom,  not 
by  inference  of  law.     And  had  this  been  such  a  case,  which  it  is  not,  still 
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it  would  have  been  necessary  to  allege  that  custom  as  a  fact  on  the  record.    King's  Bench 
If  no  such  custom  were  pleaded  to  an  action  by  a  menial  servant  against  his 
master  on  a  yearly  hiring,  the  Court  could  not  infer  one,  and  the  contract 
must  be  interpreted  in  the  same  way  as  any  other  yearly  contract. 


William  I 

V, 

Byrnk. 


Patteson,  J. — The  contract  as  set  out  in  the  declaration  is  not  denied. 
The  only  question  therefore  is,  what  is  the  legal  interpretation  of  it  ?  It  is 
contended,  that  what  is  reasonable  notice  is  a  question  for  the  jury.  So  it  is 
where  the  parties  have  agreed  to  terminate  the  service  upon  such  notice. 
But  it  is  plain  that  under  this  contract,  after  a  year  had  once  commenced,  the 
service  was  to  continue  to  the  end  of  it.  What  notice  may  have  been  neces- 
sary to  terminate  it  at  the  end  of  that  time  it  is  unnecessary  to  consider ; 
because  it  is  admitted  that  the  dismissal  in  this  case  was  not  at  the  end  of 
the  current  year. 

Williams,  J. — The  notice  ought  to  have  been  to  terminate  the  service  at 
the  end  of  the  current  year.  The  agreement  expressly  provides  that  the 
service  in  subsequent  years  shall  continue  to  the  end  of  each  one  commenced. 
The  defendant  therefore  is  in  no  better  condition  than  if  he  had  dismissed 
the  plaintiff  in  the  middle  of  the  first  year.  No  reasonable  or  probable 
ground  is  assigned  to  justify  the  dismissal.  The  judgment  must  therefore 
be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Clay  v.  Stephenson. 

Jun§  8. 

"^Ui  ONE Y  had  and  received.     Plea  :  non  assumpsit.     At  the  trial  before     a  commi»ioo 

Lord  Denman,  C.  J.  at  the  York  Summer  Assizes,  1835,  the  plaintiff  ?„^g^^f*^ foreign 
tendered  depositions  taken  under  a  commission  to  examine  witnesses  at  court,  requiring 

¥¥        I  1  -J  •  *.     r  u-  T"!-  •     •        L    J  I.  tbeni  to  Uike  the 

Hamburgh  as  evidence  m  support  of  bis  case.     1  he  commission  had  been  exMmiuatioDs  of 
directed  by  the  Court  of  King's  Bench  to  the  Judges  of  the  Chamber  of  ceruin  witnesses, 

•'  *^  °  to  reduce  them 

Commerce  at  Hamburgh,  or  any  two  or  more  of  them,  '*  on  or  before  the  into  wriUng^and 
11th  day  of  July  ensuing  the  date  thereof,  to  examine'*  certain  persons  ^  *«*|"**  *«*»•  ^ 
therein  named,  upon  interrogatories  on  their  oaths,  and  contained  also  the  yto^rXy  executed 
following  directions : — **  And  that  you  do  take  such  their  examinations,  and  eJJL^'Jd"cop/of 
reduce  them  to  writing,  on  paper  or  parchment ;  and  when  you  shall  have  so  luch  examina. 
taken  them,  you  are  to  send  the  same  without  delay  to  our  Court  of  King's  ceriified'by**fu 
Bench,  closed  up  under  the  seals  of  two  or  more  of  you,  distinctly,  plainly  <>*«•'  ®f  '•»«  ^ 
set  together,  with  the  interrogatories  and  the  writ  to  be  filed  of  record."  a*corwuopy,  and 
The   commission  also  directed  them  to  swear  the  interpreters  and  clerks  »nch  copy  u  Uiere- 

«..«..  .  1         •         I        1  1  TM  t  •      fore  iDBdmuaible 

faithfully  to  interpret  and  write  the  depositions  so  taken.  1  he  return  to  this  in  evidence, 
commission  was  in  the  German  language,  and  headed  thus : — "  This  is  an 
extract  of  the  minutes  to  which  the  certificate  indorsed  on  the  commission 
refers.  D.  F.  Worlict  Assistant  Actuary."  **0n  this  day,  Wednesday,  the 
15th  July,  1835,  before  Messrs.  G,  F,  Schmidt  and  D,  F.  fVeber,  members  of 
the  Court  of  the  Chamber  of  Commerce  at  Hamburgh,  who,  by  an  order  of 
the  same  Court,  dated  the  11th  July,  1835,  granted  at  the  request  of  Dr.  M, 
Pohls,  on  behalf  of  JR.  Clai/  the  younger,  of  Goole,  were  appointed  as  com- 
missioners, whilst  by  the  same  order,  D,  F.  IVorUe^  Assistant  Actuary,  one  of 
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.  ihe  sworn  officers  of  ihe  Court,  was  added  to  the  commission  for  the  purpoir 
of  keeping  the  minutes."  The  return  (hen  set  out  the  depositions  txken,  aod 
conchided  thus : — "  Whereby  this  act  was  cloaeU  and  signed  by  the  eomcnis- 
sioncrs.''  (Signed  on  the  minutes.)  "  G.  F.  Schmidt,  Judge  of  the  Coort  of 
Commerce;  /),  f,  Wfftfr,  Judge  of  the  Court  of  Commerce  ;  D.  F.  fforilt, 
Assistant  Actuary." 

"  The  correctness  of  this  act,  and  that  the  same  eriiirely  agrees  with  die 
original  minutes,  is  hereby  attested. 

(Signed.)     "  D.  F.  ffortSt,  Assistant  Actuary." 

The  commiiisiun  itself  was  also  returned,  and  had  indorsed  upon  it  die 
following  certificate  ; — "  The  Court  of  Commerce  of  the  free  and  Hanteaik 
town  of  Hamburgh  certifies  (or  attests)  the  execution  of  the  lierein  demanded 
raamiofltions  of  the  witnesses  Languese  and  Precht,  by  referring  to  the  ex- 
tract of  the  minutes  annexed  herewith. 

"  D.  F.  Wodee,  Assistant  Actuary." 

Several  objeciions.  on  which  a  rule  was  al\erwardB  obtained,  were  made  U 
the  trial  to  the  admissibility  of  these  depositions  in  evidence.  His  lordship, 
however,  received  them,  and  directed  a  verdict  for  the  plaintiff,  but  gave  ib 
defendant  leave  to  move  to  enter  a  nonsuit,  on  tlie  ground  that  tbe  evidence 
was  improperly  received. 

Wighlman,  in  Michaelmas  term,  1635,  obtained  a  rule  nisi  for  a  nonsuit 
or  a  new  trial,  and  stated  the  following  objections  to  the  admission  of  liw 
depositions  in  evidence.  I .  That  the  examinations  were  not  taken  wiihin  the 
time  required  by  the  commission.  S.  That  the  return  to  the  commission 
was  in  the  German  language.  3.  That  copies  of  the  examinations  had  beeo 
returned  instead  of  the  examinations  themselves.  He  also  moved  on  oihFi 
grounds,  relating  to  the  substantial  merits  of  tbe  case,  which  the  judgmeoi 
of  the  Court  renders  it  unnecessary  to  advert  to. 

Cratwrll,  Alexandfr,  and  Clrasbi/  shewed  cause  (a). — The  exanninatiom 
were  taken  in  time,  for  on  the  11th  of  June,  as  required  by  the  commissioo, 
the  proceedings  connected  with  the  examinations  may  fairly  be  said  to  hue 
commenced  by  tbe  order  of  Court  of  that  date.  But  even  if  there  bas  not 
been  a  literal  compliance  with  the  commission  in  this  respect,  it  is  jmnu- 
terial,  for  the  directions  as  to  time  were  not  compulsory.  In  Rex  v.  Lot- 
da/e(b),  Lord  Jl/anjjifU  observed,  "  There  is  a  known  distinction  between 
circumstances  which  are  of  ihe  essence  of  a  thing  required  to  be  done  by  *n 
act  of  parliament,  and  clauses  merely  directory.  The  precise  lime  in  many 
cases  is  not  of  the  essence.  On  this  principle  the  54  Geo.  S,  c.  84,  wiih 
respect  to  the  time  of  holding  quarter  sessions,  was,  in  Rex  v.  Jutlktt  of 
LcictsUr  (c),  held  to  be  merely  directory.  Nor  can  it  be  said  that  the  return 
is  bad,  because  the  depositions  are  returned  in  German,  the  language  in 
which  they  were  taken.  The  commission  does  not,  as  in  Atkini  v.  Palmer  (d), 
expressly  require  the  examinations  to  be  sent  to  England  in  the  English  lan- 
guage ;  they  must  in  this  case  have  been  translated  at  all  events  for  the  jury. 
—[PalUion,  J. — They  are  to  be  filed  in  this  Court,  which  circurasiooce 

(a)  June  3.  before  I.orJ  Dnii»n,  C.  J.,  (i-)  7  B.  &  C.  6. 

LiilMalt.  PsliMii,  and  tVilliami,  }i.  (d)  4  D.  &  A.  377. 

(A)  1  Uurr.44d. 


TRINITY  TERM,  1837.  539 

implies  that  they  should  be  in  a  language  intelligible  to  the  Court.]  Lastly,  King's  Bench. 
no  objection  to  the  return  can  be  made,  on  the  ground  that  the  document 
returned  is  a  copy.  The  original  examinations  are  records  of  the  foreign 
court ;  this  Court  could  therefore  receive  nothing  more  formal  and  au- 
thentic than  it  has  received,  namely,  an  examined  copy,  certified  by  an  officer 
of  the  foreign  court.  In  Atkins  v.  Palmer,  translations  made  six  vireeks  afler 
the  examination  were  considered  sufficient. 

Sir  F.  Polfocky  IVightman,  and  Cowling,  contra. — All  that  w&s  done  on  the 
11  th  was  to  nominate  persons  to  conduct  the  commission,  in  pursuance  of 
which  nothing  was  actually  done  until  the  15th.  The  Court  was  limited 
with  respect  to  time,  in  the  same  manner  as  an  arbitrator,  who  must  com- 
plete his  award  within  the  time  prescribed  in  the  reference.  In  Atkins  v. 
Palmer  the  document  returned  was  not  a  copy  of  any  thing  remaining  with 
the  commissioners,  but  was  an  original,  although  not  made  for  some  time 
afler  the  examination.     This  return  purports  to  be  a  mere  copy. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court : — We 
decide  this  case  on  one  short  ground.  The  principal  evidence  at  the  trial 
arose  from  depositions  taken  under  a  commission  to  examine  witnesses. 
The  commission  directs  the  commissioners  to  take  the  examinations  and 
reduce  them  to  writing,  and,  when  so  taken,  to  send  the  same  to  us.  Now  it 
is  clear  that  these  examinations  have  not  been  returned  to  us,  but  copies 
bearing  the  certificate  of  an  officer  appointed  for  the  purpose.  We  think 
the  commission  ought  to  be  executed  in  its  terms,  and  therefore  that  no  copy 
could  be  received  in  evidence.     There  must  therefore  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

END  OF  TRINITY  TERM,  1837. 


IN  THE  EXCHEQUER  CHAMBER. 
Trinity  Vacation,  7  Will.  4. 

Wright  v.  Doe  on  the  demise  of  Tatham.  juwis. 

The  sanitjr  of  • 

PJECTMENT  for  the  manors  &c.  of  Hornby  and  Tatham,  in  the  county  testator imagui* 
^  of  Lancaster.    The  lessor  of  the  plaintiff  in  the  action  claimed  as  heir-  Jlim  ^diS!2S 
at-law  of  John  Marsden ;  the  defendant  claimed  as  devisee  in  trust.     An  u>  him  by  penom 
action  of  ejectment  for  the  same  property  was  tried  before  Gumey,  B.  at  the  ^cej^^Tiwe 
Lancaster  Lent  Assizes,  1833,  when  a  question  having  arisen  as  to  the  sanity  dewi,  mod  found 
of  the  testator,  letters  were  tendered  in  evidence  and  rejected,  which  had  ^he  testator, 
been  found  amone  his  papers  shortly  after  his   death,  written  to  him  by  j»it[»  the  s^u 

•  i»iiti  jj  i»i-      hroken  and  open, 

persons  of  his  acquaintance,  of  whom  all  but  one  were  dead;  one  ol  tbe  in  a  cupboarxi  an- 

der  hit  bookcase 
in  his  private  room,  together  with  other  letters,  some  indorsed  by  him,  snd  tn  some  of  which  he  bad  written 
answers,  are  not  admistihle  in  evidence ;  per  TYatfo/,  C.  J.,  Pmrkt,  B.,  BMtmptu,  J.,  and  C^Umm,  J. ;  Ht- 
ttmitrntiku,  Pmrkt  J.,  and  Oumgf,  B. 

S.  A  letter  so  found  addressed  to  the  testator,  desiring  him  to  communicate  with  his  attorney,  who  had 
lived  at  some  distance  from  the  testator,  upon  »  m»ttrr  of  business,  and  who  had  been  long  since  dead,  and 
which  was  indorsed  by  ibe  attorney,  is  admissible  ;  per  TiitM,  C.  J.,  PMri,  J.,  and  Oumtj^,  B. ;  ^«ra«M«- 
tihUf  P&rJttf  B.,  BfftfuU,  J.,  and  C0Hmsn,  J. 
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r.  letters  purporting  to  be  an  answer  to  «  letter  written  by  tlie  leslator.  A  Ml 
of  exceptions  was  tendered,  but  tlie  judgment  iliereupon  did  not  decide  iht 
question  at  to  iheir  admissibility '.a).  At  ilie  second  trial,  also  befofe 
Gomel/,  B..  at  the  Summer  Assizes,  1834,  the  letters  were  admitted.  Bull 
rule  niBi  for  n  new  trial  having  been  Uitreupon  obtained,  the  Court  of 
King's  Bench  decided  that  they  were  not  admissible,  and  made  the  rule 
absolute  (fi).  Upon  the  third  trial  before  Parke,  B.  at  the  LaDc»t« 
Summer  Assizes,  1836,  three  letters  were  tendered  in  evidence  smA 
rejected ;  upon  which  a  bill  of  exceptions  was  tendered,  which  staieJ 
that  "  after  the  death  of  Joba  Mandril  many  letters  addressed  to  tito 
by  various  persons  were  found  with  other  papers  in  a  cupboard  under  Ma 
bookcase  in  his  private  room,  and  that  to  many  of  these  letters,  letters  W 
been  written  and  sent  in  answer,  which  last -mentioned  letters  were  proved  to  i 
be  in  the  handwriting  of,  and  signed  by,  the  said  John  Mandra  ;  and  thai 
upon  some  others  of  them  so  found  there  were  indorsemenls  in  the  hand' 
writing  of  the  said  Mn  Mandeti ;  and  which  letters,  so  answered  and  id- 
dorsed,  were  tendered  and  received  in  evidence  upon  the  said  matter  ia 
controversy,  and  st  issue."  Amongst  these  letters  were  found  the  ihrt* 
letters  rejected,  the  first  of  which  was  addressed  to  the  testator  by  one  Charlii 
Tatham,  the  brother  of  the  lessor  of  the  plaintiif,  and  a  cousin  of  the  testator, 
who  was  at  that  time  in  America.  It  was  also  proved  that  Charles  Tatham  ku 
personally  acquainted  with  the  testator,  and  had  been  dead  many  years;  thv 
the  testator  was  residing  at  the  place  to  which  the  letter  was  addressed ;  atxl 
that  the  letter  was  marked  with  the  London  post  mark  as  a  ship  letter,  and 
was  in  the  handwriting  of  the  said  Charles  Tatham.  The  letter  was  u 
follows  :- 

"  Alexandria  I2tli  Octr  ITS*. 
"  My  Dear  Cousin, — You  should  lia^-e  been  the  firat  person  in  the  world  I  wouW 
have  wrote  lo  hndu'l  my  time  been  cnijiloyDii  by  affriira  that  called  far  niy  morif  mt- 
dcate  atention ;  in  tlic  first  place  I  am  call'd  upon  by  my  busenesa  it  being  the  fini 
consideration  must  by  no  means  be  neglected.  As  for  my  brother  his  goodness  is  sudi 
that  I  know  he  will  excuse  me  till  [  am  more  diseng-iiged :  was  I  to  write  to  him  in  mf 
present  embarased  situation  I  perhaps  might  only  do  justice  lo  my  own  feelings  and  bi 
might  construe  it  deceit,  so  difTerent  an  opinion  have  I  of  him  to  mankind  in  gencnl 
who  above  all  tilings  are  fond  of  flattery.  I  shall  now  proceed  to  give  you  a  until 
idea  of  nhat  has  pass'd  iiince  my  departure  from  Whitehaven,  as  I  suppose  Harry  long 
e're  now  has  told  you  the  rest.  Wc  sail'd  the  14tli  July  and  had  good  weather  ibr 
chief  of  the  way,  but  as  you  know  nothing  of  seafaring  matters  it  is  not  worth  while  l> 
dwell  upon  the  subject.  We  reached  the  cape  of  Virginia  the  13th  September  but  did 
not  get  heare  till  the  beginning  of  the  present  mo[ith,  so  wc  were  about  twenty  day  io 
coming  350  miles.  Wlien  I  arrived  I  was  no  little  conaimed  lo  find  the  Town  in  i 
most  shocking  condition,  the  people  dicing  from  5  to  10  per  day  and  scorsely  a  single 
house  in  Town  cleare  of  descease,  which  proves  to  be  the  putrid  fevour.  I  am  going 
to  Philadelphia  in  a  few  days  if  God  spares  my  life  and  permits  me  my  health  and  their 
I  intend  to  slay  till  alfairs  here  bare  a  more  frendly  aspect :  and  so  the  next  time  yon 
here  from  me  will  be  I  eipect  from  that  place,  tho'  you'l  please  lo  direct  to  me  heai«  •■ 
usual :  God  bless  you  my  dear  Cousin,  and  may  you  still  be  bless'd  with  health,  which 
is  one  of  greatest  blessings  we  require  hear,  is  the  sinsesre  wish  of  Dc  Coso  your  aSect- 
Kinsman  and  very  Humble  Servt  Charlts  Tul/iam, 

"  P.  S.  Pray  give  my  kind  love  to  my  Aunt  my  Brother  and  my  cousin  Betty  ;  aho 

(a)  Wright  V.  D«  d.  Tatham,   I  Ad.  &  (A)  I  Hai.Si  Wol.  720  i  6Sev.  &  Mis 
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my  compliments  to  all  the  rest  of  the  Family  and  all  others  my  former  acquintances  £xch.  Chambet 
&c.     Alexandria  1 2th  Octr  1 784." 

Araong  the  said  papers  was  also  found  the  following  draft  or  copy  of  a  letter 
in  the  handwriting  of  the  testator,  addressed  to  the  said  Charles  Tatham, 

"  Dear  Cousin, — I  received  your  letter  some  time  ago  wherein  you  mentioned  that 
you  had  sent  me  a  map  of  the  United  States  of  America,  to  the  care  of  Mr.  George 
Welsh,  merchant  in  Liverpool.  I  deferred  writing  till  such  times  as  I  had  made  enquiry 
afler  it,  hut  did  not  get  the  map  till  the  7th  instant  You  mentioned  in  your  letter  that 
you  had  sent  me  a  small  quantity  of  dried  fruit ;  I  received  nothing  hut  the  map,  for 
which  I  am  obliged  to  you.  My  aunt  has  had  very  poor  health  since  you  left  England, 
she  has  scarce  ever  been  well ;  I  am  in  hopes  she  is  getting  better  again  ;  I  think  that 
change  of  air  and  a  journey  would  be  of  service  to  her.  We  have  lately  had  an  account 
of  poor  Mrs.  Smith's  death ;  she  died  at  Saint  Alban*s  the  7th  instant  My  aunt  has 
had  a  letter  from  your  brother  Harry,  he  is  very  well.  It  is  reported  that  your  ac- 
quaintance Mr.  John  Bradshaw  is  going  to  be  married  to  a  Miss  Fell  of  Lancaster ; 
whether  there  is  any  truth  in  it  or  not  I  cannot  tell.  I  suppose  you  have  received  my 
last  letter,  wherein  you  will  see  an  account  of  your  nurse's  death.  I  have  nothing 
further  to  add  but  compliments  from  my  aunt  and  your  cousin  Betty, 

"  C  Tatham,  Esq.  "  I  remain  dear  cousin  your 

"  Wennington  Hall,  June  1st,  1787.  "  affectionate  kinsman  J.  Mandai" 

The  second  letter,  which  follows,  was  addressed  to  the  testator  at  the 
place  where  he  then  resided,  and  was  proved  to  be  in  the  handwriting 
of  Oliver  Marlon^  by  whom  it  purported  to  be  written,  then  vicar  of 
Lancaster,  distant  about  eleven  miles  from  the  testator's  residence.  It  was 
also  proved  that  he  was  acquainted  with  the  testator,  and  had  been  dead 
upwards  of  thirty  years.  Upon  the  letter  were  indorsed  these  words  : — 
"  20th  May  1786.  Letter  from  Mr.  Marton  to  Mr.  Marsden'*  Which  were 
proved  to  be  in  the  handwriting  of  Mr.  Barrow,  who  had  been  dead  up- 
wards of  thirty- five  years,  and  who  at  the  time  of  the  date  was  attorney  to 
the  testator : — 

"  Dear  Sir, — I  beg  that  you  will  order  your  attorney  to  wait  on  Mr.  Atkinson  or  Mr. 
Watkinson,  and  propose  some  terms  of  agreement  between  you  and  the  parish  or  town- 
ship, or  disagreeable  things  must  unavoidably  happen.  I  recommend  that  a  case  should 
be  settled  by  your  and  their  advice,  and  laid  before  counsel,  to  whose  opinion  both  sides 
should  submit,  otherwise  it  will  be  attended  with  much  trouble  and  expense  to  both 
parties.     I  am,  sir,  with  compliments  to  Mrs.  Cookson,  your  humble  servant  &c. 

"  May  20th,  1786.  *•  Olwer  Marton. 

**  I  beg  the  &vour  of  an  answer  to  this.'* 

The  third  letter  was  written  by  the  Rev.  Mr.  Ellershaw,  in  the  presence 
of  a  witness,  at  the  time  when  the  writer  was  about  to  relinquish  the  cha- 
pelry  of  Hornby,  to  which  he  had  been  appointed  curate  by  the  testator, 
who  was  the  patron.  He  was  proved  to  have  been  acquainted  with  the 
testator,  and  to  have  been  dead  some  years : — 

«  Dear  Sir, —  I  shall  ill  discharge  the  obligation  I  feel  m3rself  under,  if  in  relinquish- 
ing Hornby  I  did  not  offer  you  my  most  grateful  acknowledgments  for  the  abundant 
favours  of  your  hospitality  and  beneficence.  Gratitude  is  all  that  I  am  able  to  give 
you,  and  I  am  happily  confident  that  it  is  all  that  you  expect.  I  have  only  therefore  to 
assure  you,  that  no  circumstances  in  this  world  will  ever  obliterate  from  my  heart  and 
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faek.  dt'intrr.  soiil  tlio  remetnbrnnce  of  your  bencvolcnl  politeneii.     May  iJie  good  Almigbtf  la(i| 

t^-fiv         bleu  you  with  hralth  and  happiness,  and  n1ien  hii  ptovldente  shall  Irrmiiinlc  ym 

WiiOHT        Cbritlian  irBrfore  upon  carlb,  mny  angela  of  the  Lord  niilcoiiie  you  into  blMiedsoi 

jT  everiaiting.     It  will  allbrd  me  pleaaure  to  coulinue  my  aervices  during  the  lacancy.  if 

rf.  agreeable  la  you.     Wilh  evety  aeiitimcol  of  respect  and  aftection  to  jouraelf  and  ilu 

T*TiiAti.        vorthy  Tamily  at  the  Castle,  I  hope  you  trill  ever  tiad  me  your  grsteful  faithful  ai 

obliged  RervaDt  Henry  Elierthav. 

"  Pleue  to  delivet  the  inclosed  to  Mr.  Wright. 

••  Chapel  Ic  Dale,  3rd  October  17S9.~ 

The  (lirec  letters  lo  i1ie  testator  were  all  founj  n-ith  senls  broken  and  open. 

The  case  was  argiieJ  in  the  vacaiion  after  Hilary  lerm,  1 836,  (February  6,) 
before  Tmflal,C.  J.,  P/trk,3;Go)eUe,J.,Baiaiiqacl,J.,  Parke,  B.,  and  Cow;, 
B.,  by  Sir  F.  Pollock  for  tlii.'  plaintiff  in  error,  and  by  Crettweil  for  the  defemJ- 
ant  in  error;  it  was  sg.iin  argued  In  tlie  vacation  alter  Easter  term,  ISiff, 
(May  7.)  before  Ttndal,  C.  J.,  Park,  3.,  BotanqutI,  J.,  Cottman,  .1.,  Parke.  B„ 
and  Giimai,  B.,  by  Sir  F.  Pollock  for  the  plaintiff  in  error,  and  Starkit  foi 
the  defendant  in  error,  and  on  this  day,  their  lordships  diflertng  in  opinioti, 
judgment  was  pronounced  teriatm. 

CotTMAK,  J. — Upon  the  trial  of  this  case,  exceptions  were  taken  to  the 
ruling  of  the  judj^e,  both  on  the  part  of  the  lessor  of  the  plaintifT  and  on  ib« 
part  of  the  defendant.  It  is  unnecessary  to  say  anything  upon  the  subjen 
of  the  exceptions  taken  on  behalf  of  the  leaser  of  the  plaintiflT.  The  obj«- 
lions  taken  on  behalf  of  the  defendant  relate  to  the  admissibility  in  evidma 
of  three  letters,  addressed  to  the  testator  by  persons  now  deceased,  well  ac- 
quainted with  him  during  their  lives. 

Before  examining  the  particular  circumstances  of  the  case,  in  reference  lo 
the  letters  severally,  it  seems  to  me  desirable  to  consider  the  more  geneni 
question,  whether,  on  an  issue  as  to  competency  like  the  present,  leiien 
written  by  third  persons  lo  the  parly  whose  competency  is  in  dispute,  sre 
admissible  in  evidence,  though  never  received  by  the  person  to  whom  thtj 
are  addressed. 

It  may  be  urged,  in  support  of  their  admissibility,  that  competency  or  io- 
compeleney  is  a  matter  of  opinion,  and  that  such  letters  are  evidence  of  ibe 
opinion  entertained  by  the  writers,  or,  at  any  rale,  that  the  writing  of  thfm 
is  an  act  done,  and  that  where  an  act  done  is  accompanied  by  a  declatatioa 
of  opinion,  or,  as  it  was  expressed  in  the  course  of  the  argument,  where  i 
declaration  of  an  opinion  is  embodied  in  an  act  done,  it  is  admissible  in  evi- 
dence. Now,  admitting  that  this  is  a  question  of  opinion  and  judgment,  <re 
may  ask  how  is  matter  of  opinion  required  by  the  law  of  England  to  be 
proved  ?  The  general  rule  is,  that  it  is  to  be  proved  by  the  examination  of 
witnesses  upon  oath.  The  administering  of  an  oath  furnishes  some  guarantee 
for  the  sincerity  of  the  opinion,  and  the  power  of  cross-examination  gives  »n 
opportunity  of  testing  the  foundation  and  the  value  of  it.  Such  being  iht 
general  rule,  It  is  necessary  for  the  party  who  brings  forward  evidence  not 
on  oath,  to  shew  some  recognised  exception  to  the  general  rule  within  whidi 


it  falls. 

'■  The  true  lin 

(says  Mr.  Jus 

ice  Buller,  in  Rix  v.  ETiswtn{a),)  for  couru 

of  justice  lo  adh 

re  to  is,  that 
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peatedly  received  and  sanctioned  by  judicial  determinations,  it  should  be  al-  Exch,  Chamber. 
lowed :  but  beyond  that,  the  rule  that  no  evidence  shall  be  admitted  but  what 
is  on  oath,  shidl  be  observed.**  It  was  admitted  in  the  argument,  that  our 
law  books  furnish  no  instance  of  such  evidence  having  been  received — an  ad- 
mission of  itself,  according  to  Mr.  Justice  Buller,  sufficient  to  cause  it  to  be 
rejected.  It  may  be  urged,  that  evidence  of  opinion  is  admitted  in  some 
cases  without  oath,  as  for  instance,  where  reputation  is  given  in  evidence  to 
prove  a  public  right.  It  is  a  sufficient  answer  to  say,  that  those  cases  belong 
to  a  recognised  class,  forming  an  admitted  exception  to  the  general  rule,  and 
are  limited  and  guarded  by  various  restrictions.  The  evidence  under  con- 
sideration does  not  fall  within  the  principle  on  which  the  exception  is  founded, 
and  it  is  excluded  by  the  restrictions  which  limit  the  exception.  The  prin- 
ciple on  which  I  conceive  the  exception  to  rest  is  this ; — that  the  reputation 
can  hardly  exist  without  the  concurrence  of  many  parties  interested  to  inves- 
tigate the  subject ;  and  such  concurrence  is  presumptive  evidence  of  the 
existence  of  an  asserted  right,  of  which,  in  most  cases,  direct  proof  can  no 
longer  be  given,  and  ought  not  to  be  expected  ;  a  restriction  now  generally 
admitted  as  limiting  the  exception  is  this,  that  the  right  claimed  must  be  of  a 
public  nature,  affecting  a  considerable  number  of  persons.  In  the  question 
under  consideration,  the  point  in  issue  is  capable  of  direct  proof  in  the  widest 
sense,  and  it  is  strictly  a  question  of  a  private  nature. 

If  such  letters  are  admissible  simply  upon  the  score  of  their  being  evidence 
of  the  opinion  of  the  writers,  I  can  see  no  reason  why  their  verbal  declara- 
tions should  not  be  so,  or  their  letters  to  a  third  party.  It  is  no  answer  to 
say,  that  they  are  excluded  as  being  res  inter  alios  actae,  for  the  same  objection 
would  apply  in  all  cases  where  reputation  and  the  declarations  of  deceased 
persons  are  given  in  evidence. 

But  it  is  contended,  that  the  writing  of  a  letter  is  an  act  done,  and  that  the 
contents  of  the  letter  are  a  declaration  accompanying  the  act ;  and  that  an 
opinion  (though  not  evidence  per  se)  is  yet  evidence  when  embodied  in  an 
act.     Now  it  appears  to  me,  that  if  the  letter  is  admissible  on  this  grounds 
it  must  be,  either  because  the  act  is  evidence  by  itself,  or  because  the  opinion 
is  evidence.     Where  an  act  done  is  evidence  per  se,  a  declaration  accompany- 
ing that  act  may  well  be  evidence  if  it  reflect  light  upon  or  quali6es  the  act. 
But  I  am  not  aware  of  any  case  where  the  act  done  is,  in  its  own  nature, 
irrelevant  to  the  issue,  and  where  the  declaration  per  se  is  inadmissible,  in 
which  it  has  been  held  that  the  union  of  the  two  has  rendered  them  admissi- 
ble.    Now,  to  see  whether  the  act  of  writing  one  of  the  letters  in  question  is 
admissible,  nakedly,  and  per  se,  we  must  strip  the  case  of  all  other  circum- 
stances, and  suppose  the  simple  fact  proved,  that  J.  5.,  being  a  stranger  to 
Mr.  Marsden^  wrote  a  letter  to  him,  and  put  it  into  the  post  office ;  that  the 
letter  was  there  destroyed,  and  that  its  contents  are  unknown.    J.  S,  being  a 
stranger  to  Mr.  Martden,  and,  for  anything  that  appeared,  quite  ignorant  of 
the  state  of  his  mental  capacity,  I  would  ask  whether  the  writing  of  a  letter 
under  these  circumstances  would  be  evidence  ?    Surely  not ;  it  would  be  a 
fact  simply  irrelevant,  and  inadmissible  on  that  ground.     It  seems  to  follow, 
that  the  sending  of  a  letter  is  not  evidence,  except  on  the  ground  that  it  con- 
tains a  declaration  of  opinion,  for  if  you  strike  out  (as  in  the  case  just  sup- 
posed) everything  which  contains  any  indication  of  opinion,  the  fact  is  merely 
irrelevant.     You  have  then  a  fact  which  is  irrelevant,  and  an  opinion  which 
is  inadmissible :  how  can  the  union  of  the  two  furnish  competent  evidence 
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o  far  coiTi^ct,  the  resolt  is, that  ie 
'  not  evidence,  unless  received  hy 
Did  ihe  bare  receipt  of  them  inakt 
way  acted  upon.      But   it  caanoi 


r,  for  tlie  determination  of  the  point  in 
rately,  has  any  legal  tendency  to  prove 
If  the  view  I  have  [aken  of  this  case  I 
(lie  ease  I  have  been  considering,  letter! 
ihc  parly  to  wliom  ihey  are  written;  noi 
any  dift'erence,  unless  tliey  were  in  ac 

be  doubled  that  any  act  done  by  the  testator,  with  reference  to  them,  would 
be  evidence,  for  it  in  diHScutt  to  say  that  any  act  of  his  is  irrelevant  to  the 
issue;  and  such  act  may  make  the  letter  with  which  it  is  connected  »d- 
missibie,  as  explaining  ihe  nature  of  the  act  done,  and  indicatiug  the  exifW 
of  his  capacity.  Tlic  (jiieslion,  therefore,  comes  to  this  ; — is  there  evidence 
sulScient  to  shew  that  the  testator  bad  done  any  act  with  respect  to  tlirw 
tettiTH  !  If  there  is,  they  ought,  as  it  seems  to  me,  to  have  heen  admitted  in 
eviilence  ;  if  not,  they  were  properly  rejected.  1  will  consider  first  the  leiiet 
ivhirb  stands  first  in  order  in  the  bill  of  exceptions.  This  letter  isaddreucd 
10  Mr.  Mandeii  by  bis  kinsman  Charlts  Talham,  and  is  dated  October  JJ, 
1784.  It  sbonld  be  considered  with  reference  to  the  letter  of  Mr.  Ulari^ 
to  Ihc  same  ChaiUs  Talham,  dated  June  1,  17S7.  The  letter  last  memiond 
contains  Do  reference  to  thai  of  October  12,  1784,  but  as  it  does  advert  to 
a  letter  received  by  die  writer  from  Charirs  Talham,  and  to  another  leltci 
written  by  Mr,  Mandcn  to  Charles  Talham,  it  furnishes  groiuid  for  inferrioj 
that  3  correspondence  was  carried  on  between  them.  It  may  be  said,  thu 
the  mere  fact  of  a  correspondence  being  carried  on  by  Mr,  Martdtn  is  saat 
evidence  of  capacity,  and  that  each  link  in  the  chain  is  relevant  to  the  qu«- 
tion  at  issue,  as  tending  to  prove  the  fact  that  a  correspondence  was  carried 
on  ;  but,  on  consideration,  it  seems  to  me  that  the  mere  fact  of  a  correspon- 
dence being  carried  on,  abstracted  from  all  proof  of  the  nature  of  it,  isKK 
evidence. 

The  term  '  correspondence'  involves  in  it  the  idea  of  some  sequence  ind 
n  of  ideas,  and  cannot  strictly  be  applied  lo  a  set  of  letlcra,  without 
nee  to  ibeir  nature  and  contents.  We  must,  therefore,  look  u 
of  the  letters.  Those  written  by  Mr.  Manden  may  be  good 
substantive  evidence^  but  those  written  to  him  stand  on  a  different  footing' 
They  may  be  admissible  by  way  of  explaining  such  of  Mr.  Marsdeu's  \etten 
as  refer  to  them,  or  are  written  in  answer  to  them  ;  but  when  they  are  wbollj 
isolated  and  independent,  and  where  nothing  is  done  upon  them,  they  can 
only  he  considered  as  lieclarations  of  opinion,  and  as  such,  they  are,  in  niy 
It,  inadmissible. 

pon  this  letter  of  October  the  ISih,  1784,  is  reduced 
i  is  any  proof  of  an  net  done  by  Mr.  Afarsden  in  re- 
ie  shews  that  it  was  found  afier  Ids  death,  in  a  cup- 
!e,  in  his  private  room,  amongst  other  letters,  some 
in  his  handwriting,  and  to  others  of  which  answers 
s  handwriting.  The  act  he  had  done  is  the  opening 
of  the  letter  and  the  placing  it  in  a  proper  place  of  deposit.  The  expression 
"  after  his  death,"  is  somewhat  vague,  hut  takin|;  it  to  mean  immedratelj 
after  his  death,  we  have  here  an  act  done  by  some  one,  and  the  question  is,  by 
whom  it  must  be  inferred  to  have  been  done  ?  If  Mr.  Mandril  is  considered  i> 
a  person  of  competent  understanding,  ibe  natnral  inference  would  be,  that  he 
did  it  1  if  be  is  not  so  considered,  no  such  inference  arises.  Now,  his  compe- 
tency being  the  matter  in  issue,  no  assumption  must  be  made  either  way- 


judgment, 

inad 

nissible. 

The  question 

then,  u 

to  this  ;— 

whether  ther 

ference  to 

it? 

The  ca 

board  unt 

er  bi 

bookca 

of  which  were  i 

idorscd 

had  been 

ent. 

Iso  in  h 

TRINITY  VACATION,  1837. 


545 


Wright 

V. 
DOK 

d. 
Tatham. 


Now  on  whom  does  the  burden  of  proof  he  ?     Obviously  upon  the  party  Exch.  Chamber, 

contending  for  the  admissibility  of  the  evidence ;  he  must  shew  an  act  done 

by  Mr.  Marsden.     It  is  not  enough  for  him  to  say  no  inference  can  be  drawn 

either  way ;  he  must  prove  affirmatively,  that  an  inference  arises  from  the 

facts  found,  that  Mr.  Marsden  did  the  act ;  but  the  inference  does  not  arise 

unless  Mr.  Marsden  is  assumed  to  be  competent.     It  seems  to  me,  therefore, 

that  the  letter  now  in  question  was  inadmissible. 

With  respect  to  the  letter  of  Mr.  Marion^  the  case  stands  more  favourably 
for  the  defendant  than  in  the  case  of  the  letter  last  considered,  in  this  respect, 
that  the  acts  done  in  reference  to  it  are  stronger,  if  shewn  to  be  done  by  Mr. 
Marsden;  but  there  is  in  this  case  also  the  same  deficiency  of  proof  that  the 
acts  done,  were  done  by  Mr.  Marsden,  It  seems  to  me,  therefore,  that  this 
letter,  and  that  the  third  letter  also,  is  inadmissible  on  the  ground  above  ex- 
plained. The  result  is,  that  in  my  opinion  the  judgment  of  the  Court  below 
should  be  affirmed. 


GuRNEY,  B. — The  history  of  this  cause  is  extraordinary,  and  certainly  not 
satisfactory.  It  came  on  6rst  in  the  shape  of  an  issue  of  devisavit  vel  non, 
at  the  Lent  assizes,  1830.  On  that  trial,  the  letters  to  which  there  were  no 
answers,  and  on  which  there  were  no  indorsements,  were  tendered  and  re- 
jected, and  a  verdict  found  establishing  the  will ;  the  execution  of  the  will 
being  proved  by  Mr.  Bleasdale,  one  of  the  attesting  witnesses.  Application 
was  made  to  the  Lord  Chancellor  for  a  new  trial,  which  application  was 
dismissed  (a).  The  heir  at  law  brought  an  ejectment,  which  was  tried  at  the 
Lent  assizes  at  Lancaster,  1 833  ;  upon  that  trial  two  questions  arose  : — 

First,  the  admissibility  of  letters,  which  were,  upon  the  authority  of  the 
former  decision,  rejected.  The  other,  whether  the  will  could  be  read  with- 
out producing  the  surviving  attesting  witness,  Mr.  Bleasdale  being  dead. 
The  defendant  contended  that  he  was  entitled  to  read  the  will  upon  the  evi- 
dence of  the  verdict  on  the  former  trial.  He  gave  in  evidence,  also,  the  tes- 
timony of  Mr.  Bleasdale  upon  the  former  trial,  but  did  not  contend  for  the 
admissibility  of  the  will  in  evidence  upon  that  ground.  It  was  ruled,  that 
tlie  will  could  not  be  read.  Upon  these  two  matters  a  bill  of  exceptions 
was  tendered. 

When  the  bill  of  exceptions  came  on  to  be  heard  in  this  Court,  before 
seven  judges,  they  were  unanimously  of  opinion  that  the  will  was  receivable 
in  evidence,  not  upon  the  ground  which  had  been  contended  at  the  trial,  of 
the  former  verdict,  but  upon  the  evidence  of  Mr.  Bleasdale,  given  at  the  first 
trial,  which,  being  proved,  was  the  same  as  if  he  had  been  living.  But  upon 
the  question  respecting  the  letters,  the  judges  being  divided  in  opinion,  four 
for  receiving  and  three  for  rejecting  them,  no  judgment  was  given. 

At  the  summer  assizes  of  1834,  the  cause  again  came  on  to  be  tried. 
Upon  the  production  of  those  letters  an  objection  was  taken  pro  formd  with- 
out any  argument,  and  the  letters  were  received.  Upon  a  motion  for  a  new 
trial,  the  Court  of  King's  Bench  were  of  opinion  that  the  letters  ought  not 
to  have  been  received  in  evidence,  and  a  new  trial  was  granted,  which  came 
on  at  the  last  summer  assizes,  and  on  that  trial  those  letters  were  offered  in 
evidence,  and,  conformably  with  the  decisions  of  the  Court  of  King's  Bench, 
were  rejected,  upon  which  this  bill  of  exceptions  was  tendered. 

(a)  Taiham  v.  Wright,  2  Russ.  &  Mylne,  1. 
VOL.  III.  N  N 
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£ic'i.  CAanfitr.      Thus  the  venire  de  novo  was  granted  upon  a  point  whic^  the  judge*  \ai 

"■^v***        never  been  called  upon  lo  decide,  and  the  new  trial  was  granted  iipon  a  poini 

Wwont        tfhich  was  decided  in  conformiiy  with  the  opinion   of  the  majority  of  ihii 

Q^,  Court ;  and  this  bill  is  tendered  upon  [he  decision  founded  on  the  authorit;^ 

d.  of  the  Court  of  King's  Bench. 

Tkinm.  j|.  jj  slated  in  the  bill  of  exceptions,  that  the  matter  in  eootroTersy  "u. 

whether  Mr.  Mandtn,  from  his  attaining  to  competent  age  in  the  year  1779. 

and  down  to  the  time  of  his  making  the  will  and  codicil  in  the  years  MU 

and  1823,  was  a  person  of  sane  mind  and  memory,  and  capable  of  makii^i 

will.     And  to  maintain   (he  aflirniaiive  of  the  matter  in  controversy  i] 

letters  were  tendered  in  evidence.     The  facts  are  thus  stated  : 

"  That  after  the  death  of  Mr.  Marsden,  many  letters  addressed  to  him  kj 
various  persons  were  found,  with  other  papers,  in  a  cupboard  under  ha 
bookcase  in  his  private  room,  and  tliat  to  many  of  those  letters,  letters  tad 
been  written,  and  sent  in  answer,  which  last -mentioned  letters  were  prorrd 
to  be  in  the  handwriting  of,  and  signed  by  him,  John  Marsden  ;  and  that  ib 
■otne  others  of  the  letters  so  found  there  were  indorsenients  in  the  haf 
writing  of  the  said  JoAit  Marsden,  and  which  letters,  so  answered  s 
indorsed,  were  tendered  and  received  in  evidence  upon  the  said  tnaCtet  >> 
controversy." 

It  appears,  therefore,  that  Mr.  Marulen  had  a  private  room,  and  ina 
board  under  the  bookcase  in  that  room  were  found  letters  of  various 
acriptions.—somc  to  which  he  had  given  answers,  and  the  letters  and  am 
were  read  in  evidence  ;  some  which  be  had  indorsed  ;  these  too  were  reidb 
evidence, — and  the  three  letters  in  question,  upon  which  there  were  a 
dorseroents  written  by  him. 

Upon  the  tirst  trial,  which  underwent  the  review  of  the  Court  of  Kinil^ 
Bench,  the  letters  that  were  offered  in  evidence  were  many  in  om 
Upon  the  trial  which  is  now  under  the  consideration  of  this  Court,  the  lettw 
tendered  are  reduced  to  these  three.  One  of  iliese  letters  was  ivrilten  i 
year  1793  by  the  Rev.  Ilcnry  Ettenhaw,  who  had  been  for  many  jean  ^'■ 
petual  curate  of  Hornby,  Mr.  Mariden'i  parish,  to  which  curacy  he  had  bcM 
presented  by  Mr.  Marsden,  and  it  was  written  upon  the  occasion  of  hiii 
quishing  that  preferment,  and  written  in  the  presence  of  his  curate, 
second  by  Charles  Tatham,  the  brother  of  the  lessor  of  the  plaintiff,  onbs 
arrival  in  America.  The  third  by  the  Rev.  OVntr  Marlon,  vicar  of  Las- 
caster.  The  two  latter  of  these  letters  were  not,  when  under  the  considei>- 
tion  of  the  Court  of  King's  Bench,  accompanied  by  those  circumsiuco 
which  now  distinguish  them  from  the  rest. 

All  the  transactions  of  this  gentleman's  life  were  subjected  to  the  vien  it^ 
consideration  of  the  jury,  to  enable  them  lo  form  their  judgment  of  the  con)- 
petency  or  incompetency  of  his  mind  ;  all  that  he  said,  and  all  that  he  diu. 
and  all  that  he  omitted  to  say,  and  lo  do.  It  appears  to  me  that  the  ranucL- 
ing  this,  which  I  think  must  be  taken  to  be  Ills  depository  of  papers  uiJ 
letters,  affbrda  no  insignificant  means  of  judging  of  his  competency.  If  '^ 
letters  had  been  found  with  the  seals  unbroken,  that  might  have  affordfi 
evidence  of  a  total  want  of  curiosity,  if  not  of  imbecility  of  mind  ;  the  finiii"'^ 
them  with  ihc  seals  broken  is,  1  think,  prima  facie  evidence  that  they  li*' 
been  opened  ami  read  by  him  lo  whom  they  were  addressed,  and  in  ' 
repository  they  were  found. 

It  is  said  that  this  supposition  is  founded  on  a  presumption  of  coinpel«or;. 
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which  is  the  question  to  be  tried.     When  it  is  stated  that  these  unindorsed  Exeh,  Chamber. 

and  unanswered  letters  were  found  in  company  with  some  letters  which  were 

indorsed  by  Mr.  Marsdcn^  and  with  others  which  were  answered  by  him,  and 

the  letters  in  his  own  hand  produced  and  read,  I  do  not  see  that  it  is  forming 

any  presumption  of  his  competency,  to  assume  that  the  seals  had  been 

broken  and  the  letters  read  by  him.     It  appears  to  me  that  it  is  only  from  a 

presumption  of  his  incompetency  that  any  other  inference  is  to  be  drawn. 

The  question  is  not,  what  is  the  weight  of  the  evidence  when  received ; 
the  question  is  not,  whether  any  suspicious  circumstances  may  or  may  not 
attach  to  it ;  all  that  is  matter  of  observation  to  the  jury.  If  any  facts  could 
be  introduced  to  raise  a  suspicion  that  these  letters  were  foisted  into  this 
place  by  any  other  person  than  Mr.  Manden^  they  would  doubtless  have  their 
effect  where  they  ought  to  have  it,  but  nothing  of  that  sort  is  stated.  The 
letters  bear  every  mark  of  genuineness ;  they  were  written  at  periods  very 
remote,  when  no  question  of  the  competency  of  this  gentleman  had  arisen. 
They  were  written  by  persons  well  acquainted  with  him,  and  these  persons 
were  dead  long  before  this  question  arose.  I  think,  therefore,  that  the  con- 
tents of  this  repository  are  evidence ;  evidence  of  more  or  less  value^ 
according  as  they  are  fairly,  or  unfairly  laid  before  the  jury ;  evidence  of  no 
importance,  or  even  affording  just  grounds  for  suspicion,  and  for  adverse 
presumption,  if  garbled. 

It  is  said,  who  knows  that  these  letters  were  deposited  in  this  cupboard  by 
Mr.  Marsden  ?  I  think  that  the  company  in  which  they  were  found  is  prim& 
facie  evidence  that  they  were  deposited  by  him,  they  were  found  in  the  same 
place  with  the  letters  which  he  had  indorsed  and  the  letters  which  he  had 
answered.  It  is  matter  of  inquiry  for  the  jury,  whether  any  other  person 
was  likely  to  have  deposited  them  there ;  whether  any  other  person  used 
or  sat  in  tliat  room ;  whetlier  the  letters  produced  were  all  the  letters  that 
were  found,  or  whether  they  were  garbled. 

On  an  indictment  for  high  treason,  letters,  with  the  seals  broken,  found  in 
the  possession  of  the  person  indicted,  are  evidence  against  him,  although  there 
be  no  indorsement  of  his,  and  no  letter  of  his  own  in  answer ;  because  the 
presumption  is,  that  the  seals  having  been  broken,  he  has  read  them,  and  that, 
having  read  them,  he  has  preserved  them ;  so  here,  I  think  that  the  finding  them 
raises  the  same  presumption,  and  that  it  is  not  a  sufficient  answer  that  this  is 
a  question  of  competency. 

Upon  the  other  two  letters  the  argument  for  their  reception  is  much 
stronger. 

First,  the  letter  of  Charles  Tatham,  It  appears  that  in  1784  Charla  Ta- 
tham  went  to  America,  and  on  his  arrival  he  wrote  this  letter  to  Mr.  Marsden^ 
which  bears  the  mark  of  a  ship-letter,  and  has  the  post  mark.  If  nothing 
more  appeared,  it  would  stand  upon  the  same  footing  as  the  letter  of  Mr. 
Eiiershaw;  but,  further,  there  was  found  among  tlie  said  papers  of  Mr. 
Marsden  a  drafl  of  a  letter  from  Mr.  Marsden  himself  to  Charles  Tatham^ 
dated  in  June,  1787,  which  proves  that  these  parties  had  been  from  the  year 
1784  till  that  time  in  a  course  of  correspondence,  for  he  says, — *'  I  received 
your  letter  some  time  ago,  wherein  you  mention  that  you  have  sent  me  a  map 
of  the  United  States  of  America.  I  deferred  writing  till  such  time  as  I  had 
made  inquiry  after  it,  but  did  not  get  the  map  till  the  7th  instant.  You 
mention  in  your  letter,  that  you  had  sent  me  a  small  parcel  of  dried  fruit ;  I 
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Eiih.  diambtr.  recciveil  Doiliing  but  the  map,  for  wliicli  I  am  obliged  to  yoti,"  &c>    "I 

•*'^         suppose  you  have  received  my  last  letter,  wlierein  you  will  see  an  account  of 

WiioMi        your  nurse's  death." 

Do,  It  is  objecled  that  this  draft  of  a  letter  does  not  make  the  letter  of  I'M 

J-  evidence,  because  it  is  not  an  answer  to  that  spccitic  letter.      I  cannot  see  ibt 

""*  '       difference  between  a  letter  which  acknowledges  another  of  a  seriea  of  ront" 

spondcnce,  and  a  letter  which  acknowledges  the  letter  in  question.     If  it  bid 

acknowledged  both  together,  that,  it  is  admitted,  would   have  made  it  eri- 

dencc.     If  the  draft  had  been,—"  My  dear  cousin,  I   have  received  joor 

letter  of  the  1:2th  of  Oetuher,  I7SV'  and  nothing  more,  that  would  bin 

made  it  evidence  ;  but  his  answering  another  letter  of  the  series,  comiamtiif 

upon  tlie  terms  of  thai  letter,  acknowledging  the  receipt  of  one  thing,  sod  o^ 

ticing  the  non-receipl  of  another,  which  ought  to  have  accompanied  it,  &t- 

&c„  [hat  docs  not  make  it  evidence,  because  it  refers  to  a  later  letter  of  <^ 

series.     The  distinction  appears  to  me  to  be  loo  refined. 

Lastly,  there  is  the  letter  of  the  Rev.  Olivrr  Miirlim,  the  vicar  of  Lanfw 
ter,  the  county  town,  a  few  miles  from  which  Mr.  Marsdtn  lived,  wriiteo  is 
him  on  business,  requiring  professional  assistance,  requesting  that  Mr. 
Manden  will  order  his  attorney  to  wail  on  one  of  two  gentlemen  who  in 
named,  to  propose  terms  of  agreement  between  himself,  and  the  pinib, 
recommending  that  a  case  be  settled  by  the  two  attorneys,  and  laid  befbn 
counsel.  This  letter,  written  fifty-one  years  ago,  by  a  gentleman  intinuu^ 
acquainted  wiib  Mr.  Manden,  is  found  to  have  been  in  the  bands  of  Mr. 
Barrow,  the  attorney  of  Mr,  Marsden,  who  has  been  dead  thirty-five  yon. 
and  there  is  an  indorsement  on  the  back  of  the  letter  in  the  handwdtinf  vf 
Mr.  Darroa,  "  20th  May,  1786,  letter  from  Mr.  Marlon  to  Mr,  Martin.' 
It  U  objected  ihat  this  letter  is  not  evidence,  because  it  is  not  proved,  finl. 
that  the  letter  was  received  by  Mr,  Martdea :  secondly,  that  it  was  by  liiti 
shewn  to  Mr.  Barrow;  thirdly,  how  it  came  back  into  the  hands  of  Mr. 
Mandril  ;  and  foiirdily,  ivlien  Mr.  Harrow  made  ihat  indorsement. 

I  think  that  these  observations  arc  applicable  only  lo  die  effect  of  the  eib' 
dence  when  produced,  not  to  its  production ;  they  are  to  he  addressed  to  i!k 
jury.  To  require  such  proof  of  events  that  occurred  half  a  century  »go> 
to  require  im]Kis5ibilities ;  the  only  persons  who  could  have  given  it  ha" 
been  long  in  their  graves.  The  legitimate  inferences  to  be  drawn  (rom  ila 
letter  thus  indorsed  are,  that  the  letter  was  received  by  Mr.  Afartdn;  tki 
he  did,  either  personally,  or  by  letter,  consult  Mr.  Barrow  upon  the  subjttt 
and  that  Mr,  liarroui  had  the  letter  under  his  consideration,  and  probaUi 
returned  it  to  him  with  tlie  advice  that  he  thought  proper  to  give  uponii. 
That  is  the  natural  and  ordinary  course  of  things,  and  I  do  not  think  that  m 
are  called  upon  to  presume  every  thing  that  is  forced,  and  unnatural,  to  ei- 
elude  evidence  from  the  consideration  of  the  Jury. 

BosANQUET,  J. — The  subject  now  under  discussion  was  brought  before  il« 
Court  upon  a  former  occasion,  together  with  another  question,  which  formi  ibi 
second  pari  of  the  bill  of  exceptions  in  (he  present  case.  Upon  that  other  qun- 
tinn  the  Court  was  unanimous,  and  a  venire  de  novo  was  awarded  ;  but  U° 
not  aware  that  as  to  the  present  question  any  decided  opinion  was  expresseJ. 
or  entertained  by  a  majority,  or  any  particular  number  of  judges  who  tbrt 
constituted  the  Court.  For  myself  I  can  say  that  1  had  come  to  no  distioc: 
conclusion  upon  the  subject,  but  as  the  judges,  upon  discussion  among  then- 
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selves,  did  not  appear  likely  to  come  to  an  unanimous  judgment  respecting  Exeh,  Chamber. 
the  admissibility  of  the  letters,  the  decision  of  the  Court  was  pronounced        v^/^i/ 
upon  the  second  question  only.   I  must,  therefore,  consider  the  first  question        Wright 
in  this  case  as  if  it  had  never  been  raised  in  this  Court  before.  X)oi 

Upon  the  bill  of  exceptions  it  is  stated  that  the  matter  in  controversy  d, 

between  the  parties  at  the  trial  was,  whether  or  not  the  testator  was  and  had       Tatham. 
been,  from  his  attaining  to  competent  age,  in  1779,  and  to  the  time  of  his 
making  his  will  and  codicil  in  1822,  and  1825,  a  person  of  sane  mind,  and 
memory,  and  capable  of  making  a  will.     In  support  of  the  affirmative,  three 
letters  were  tendered  in  evidence,  on  which  the  following  questions  arise : — 

First.  Whether  letters  addressed  to  the  testator  by  persons  well  acquainted 
with  him,  and  since  deceased,  which  letters  were  found  among  the  testator's 
papers,  after  his  death,  but  do  not  appear  to  have  been  recognised  in  any  way 
by  the  testator,  are  admissible  in  proof  of  his  capacity. 

Secondly.  If  not  admissible,  without  some  recognition  of  them  by  the  tea- 
tator,  whether  any  one  of  the  letters,  set  forth  on  the  record,  is  shewn  to 
have  been  recognised  by  the  testator. 

First.  The  letters  cannot  be  admissible,  unless  they  are  relevant  to  the 
matter  in  issue,  which  matter  is  the  capacity  of  the  testator.  The  contents  of 
the  letters  have  no  direct  relation  to  the  testator's  state  of  mind,  but  may  be 
taken  to  shew  the  opinion  of  the  writers  that  the  person  addressed  was  of 
competent  understanding.  If  the  writers  of  these  letters  were  produced  as 
witnesses,  and  examined  upon  oath,  their  opinions  would  be  receivable  in 
evidence,  because  the  grounds  of  their  knowledge,  and  the  credibility  of  their 
testimony  might  be  ascertained  by  cross-examination. 

But  I  know  of  no  rule  by  which  the  opinion,  however  clearly  expressed^ 
of  a  person  however  well  informed,  is  receivable  as  evidence,  unless  it  be 
given  in  the  course  of  legal  examination.  No  precedent  has  been  referred  to 
in  which  such  evidence  has  been  admitted  upon  a  trial  at  law.  The  extensive 
and  dangerous  consequences  of  allowing  such  evidence  are  too  obvious  to 
require  observation.  In  all  cases  where  the  judgment  of  third  persons  upon 
any  matter  in  issue  is  receivable,  personal  examination  upon  oath  is  required. 
Indeed,  it  has  not  been  contended  that  mere  matter  of  opinion,  though  given 
by  a  deceased  person,  ought  to  be  received.  But  it  is  said  that  letters 
addressed  to  the  testator  are  not  to  be  considered  as  containing  matter  of 
opinion  only,  but  that  they  are  acts  done.  Undoubtedly  they  are  acts  done 
by  the  writers,  but  they  are  not  acts  done  by  the  testator.  It  is  said  that 
they  are  evidence  of  the  manner  in  which  the  testator  has  been  treated.  If 
by  <*  treatment"  of  the  testator  is  only  meant  the  manner  in  which  certain 
persons  of  his  acquaintance  acted  in  respect  of  him,  I  am  of  opinion  that  their 
treatment  affords  no  test  of  the  testator's  capacity.  If  the  treatment  affect 
the  testator  himself,  as  where  language  of  insult,  contempt,  or  ridicule  is 
employed  in  his  presence,  his  own  conduct,  and  deportment  consequent  upon 
such  treatment,  afford  evidence  from  which  the  condition  of  his  mind  may  be 
inferred.  But  I  can  see  no  sound  distinction  between  letters  written  by  one 
relation  of  a  testator  to  another,  and  letters  addressed  to  himself,  unless  the 
latter  be  received  by  the  testator,  in  which  case  the  relevancy  of  the  evidence 
consists  not  in  the  contents  of  the  letters,  but  in  the  testator's  conduct  in 
respect  of  them.  Unless  the  testator  be  made  party  to  the  act  by  his  privity 
to  it,  the  act  shews  nothing  but  the  opinion  of  the  agent. 
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The  aiilliorily  of  cases  in  the  Ecclesiastical  Courts  has  been  relied  on,  ■ 
whicli  Courts  letters,  under  the  circiimslances  now  objected  to,  have  bees  !•• 
ceivcd  iti  evidence,  and  severs!  cases  have  heen  referred  to  ;  Buti'm  v.  B^rj, 
I6th  January,  1834,  cited  nrguendo(«)  ;  Wkrder  and  Batiforii  v.  AOg.  , 
ton  (6) ;  h'altii  v.  Houilclt  (e)  (  and  two  others  not  rejwrted,  Morgia  t.  | 
Boys,  and  Worrey  v.  Jones,  December,  1830.  In  ncitber  of  the  two  finirf  | 
these  cases  was  the  point  decided.  In  the  first  the  memorial  written  fatit 
testator  is  stated  to  have  been  adopted  by  him,  oa  well  as  found  among  In 
papers.  In  the  second,  the  judge  certainly  refers  to  a  letter  written  by  tk 
father  of  the  ieBislri:c,  to  a  person  nho  paid  liia  addresses  to  her,  though  lir 
WBB  not  shewn  to  have  been  privy  to  such  letter.  But  the  propriety  of  ad- 
mitting such  letter  was  not  made  a  point  in  the  cause.  In  the  third  ate  wt 
are  informed,  though  it  does  not  appear  in  the  printed  report,  that  a  ittiD 
written  to  the  testatrix  by  her  brother  from  France,  not  referring  t< 
letter,  and  not  replied  to,  was  received  by  the  judge  (Sir  Jo/im  Nkioll)  ific; 
objection  made  ;  and  Sir  Herbert  Jrnner  is  staled  lo  have  decided  the  n 
thing,  in  the  two  last  cases,  notwithstanding  the  judgment  of  the  Conn  til 
King's  Bench(i^  was  cited,  saying  tliat  such  evidence  had  always  beeni^ 
ceived.  It  is  not  ihc  province  of  this  Court  to  consider  whether  such  Hi- 
dence  is  properly  receivable  in  the  Ecclesiastical  Courts.  Those  Courts  ai 
constituted  upon  principles  very  different  from  those  which  reguhu  ilii 
Courts  of  common  law.  Where  the  judge  is  authorized  lo  deal  both  wiibib 
bets  and  the  law,  a  much  larger  discretion  with  respect  to  the  reception «^ 
evidence  may  not  unreasonably  be  allowed  than  in  the  Courts  of  conuM 
law,  where  the  evidence,  if  received  by  the  Judge,  must  necessarily  be  m^ 
tnitted  entire  lo  the  jury.  By  ihe  rules  of  evidence  established  io  the  Conn 
of  law,  circumstances  of  great  moral  weight  are  often  excluded,  from  obiti 
much  assistance  might  in  particular  cases  be  afforded  in  coming  to  ■  j« 
conclusion,  but  which  are  nevertheless  withheld  from  the  consideraiioi 
the  jury  upon  general  principles,  test  1  hey  should  produce  an  undue  inliucKi 
upon  the  minds  of  persons  unaccustomed  to  consider  the  limitations  iK 
restriction  which  legal  views  upon  the  subject  would  impose.  This  is  nuiw 
of  daily  experience,  and  requires  no  illustration  by  examples. 

I  do  not  think,  therefore,  that  the  practice  of  ihe  Ecclesiastical  Coam 
ought  lo  govern  our  decision  ;  and  I  can  find  no  principle  in  the  lai 
dence  recognised  either  by  text  writers,  or  by  the  Courts 
under  which  the  evidence  stated  in  the  first  question  can  be  ranged.  When 
the  capacity  of  a  person  is  not  the  matter  in  controversy,  his  knowleJgi  ^ 
letiers,  and  of  other  things  found  in  a  place  accessible  to  bin 
house  or  aparlmenis  may  sometimes  be  presumed,  such  as  writings  connetW 
with  the  charge,  upon  a  charge  of  treason  ;  notes  or  other  documents,  forpJ 
or  psttly  forged,  upon  a  charge  of  forgery ;  instruments  of  coining  or  houK- 
breaking,  upon  charges  of  coining  or  burglary  (r).  But  where  capacity  it^ 
is  the  only  object  of  inquiry  to  which  the  proof  is  directed,  knowledge  can 
he  presumed  for  the  purpose  ofproving  capacity.  I  am  therefore  of  opinio 
that  letters  addressed  lo  the  testator  by  persons  well  acquainted  withbi* 
and  since  deceased,  and  which  tetters  were  found  among  the  testator's  pap^ 

(«)  I  A.fiiE.B. 

(b)  3H!iK.  Eccl.  Hep.  609. 

(t)  3  Hi|,  Keel.  lte[>.  190. 
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after  his  death,  unless  recognised  by  the  testator  himself,  are  not  admissible  in  Exeh,  Chambtr. 
evidence  to  prove  his  capacity. 

Secondly.  The  three  letters  tendered  in  proof  of  the  testator's  capacity 
are  stated  to  have  been  found,  after  the  testator's  death,  open  and  with  the 
seals  broken,  in  a  cupboard  under  a  bookcase  in  the  testator's  private  apart- 
ment, among  other  letters,  some  of  which  had  been  answered  and  others 
indorsed  by  him.  If  I  am  correct  in  holding  that  the  relevancy  of  these 
letters  depends  upon  the  testator's  conduct  with  respect  to  them,  his  conduct 
is  a  matter  of  fact  to  be  proved  by  the  party  who  seeks  to  use  the  letters. 
If  the  testator  is  shewn  to  have  dealt  with  the  letters  as  a  sensible  man  would 
deal  with  them,  his  doing  so  will  afford  evidence  of  his  capacity.  But  until 
it  appears  that  he  has  acted  personally  in  the  matter,  there  is  nothing  from 
which  any  inference  as  to  his  state  of  mind  can  be  drawn.  Capacity  or  in« 
capacity  to  make  a  will  is  the  matter  to  be  ascertained.  In  other  words,  the 
question  is,  whether  he  has  been  in  a  condition  to  manage  his  own  concerns, 
or  whether  his  condition  has  been  such  that  they  must  necessarily  have  been 
managed  for  him  by  others  ?  Such  being  the  real  question  to  be  tried,  no 
presumption  is  to  be  made  that  any  act  bearing  upon  it  was  either  done  by 
the  testator,  or  by  any  other  person  for  him ;  since  the  whole  value  of  the  act, 
as  evidence  of  the  testator's  mind,  depends  upon  the  part  which  the  testator 
himself  has  taken  in  it.  The  letters  may  have  been  opened,  arranged  and 
deposited  in  the  cupboard  by  the  testator  himself,  or  by  his  steward, 
attorney,  or  other  agent.  The  facts  are  perfectly  consistent  with  either  view 
of  the  case,  and  the  latter  may  have  been  the  case  without  any  imputation  of 
fraud.  There  is  nothing  in  the  record  to  shew  that  the  place  where  the 
letters  were  found  was  not  accessible  to  others,  as  well  as  to  the  testator  him- 
self, even  in  the  testator's  lifetime ;  and  it  does  not  appear  at  what  period, 
or  by  whom,  or  under  what  circumstances  they  were  found  in  the  cupboard 
afler  his  death.  It  might  be  the  proper  place  for  the  deposit  of  testator's 
letters.  But  the  mere  fact  of  the  letters  being  found  there,  affords  no  evi- 
dence personally  applicable  to  the  testator,  unless  it  be  established  that  he 
placed  them  there  himself. 

It  has  been  urged  that  these  letters  were  found  among  others  answered, 
and  indorsed  by  the  testator  himself.  Those  letters  were  properly  received 
in  evidence,  because  the  testator  himself  was  shewn  by  legitimate  evidence  to 
have  acted  upon  them.  But  his  having  acted  upon  those  letters  affords  no 
evidence  that  he  had  placed  among  them  the  letters  not  acted  upon.  Indeed, 
if  the  admissibility  of  the  letters  indorsed  or  answered  to  prove  the  testator's 
state  of  mind  had  depended  upon  their  having  been  deposited  personally  by 
the  testator  in  the  particular  place  in  which  they  were  found,  I  am  not 
prepared  to  say  that  the  testator*s  personal  act  in  placing  them  there  could 
be  inferred  from  his  previous  recognition  by  indorsing  and  answering  them; 

It  has  been  further  argued,  that  the  privity  of  the  testator  to  all  the  three 
letters  in  question  appears  upon  distinct  grounds  applicable  to  each.  The 
letter  written  by  Charles  Taiham  is  contended  to  be  receivable  as  part  of  a 
correspondence  between  himself  and  the  testator.  The  letter  in  question  is 
dated  Alexandria,  20th  October,  1784.  It  does  not  refer  to  any  letter 
received  from  the  testator,  nor  does  it  appear  to  have  been  answered  by  the 
testator.  But  a  draft  of  a  letter  in  the  testator's  hand  to  Char  Us  Tatkam^ 
dated  the  Ist  of  June,  1787,  was  produced  and  received  in  evidence,  which 
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b*h.  Chambtt,  draft  acknowledges  the  receipt  of  a  letter  some  lime  ago  from  CkarUs 

''^^•"^^         in  which  he  mentioned  having  sent  to  the  lesialor  a  map  of  ihe  United  Satn 
WmiouT        of  America,  and  some  dried  fruit,  but  in  wiiicli  he  makes  no  allusioo  «t»i- 
Do»  «er  to  any  of  the  matters  contained  in  the  letter  of  the  20th  October.  1781. 

''■  This  draft,  therefore,  cannot  he  used  as  a  recognition  of  the  letter  of  Ckarla 

Tathani,  written  three  years  before,  and  consequently  cannot  afford  any  evi- 
dence of  the  impression  on  the  testator's  mind  evinced  by  hira  on  the  peroMl 
of  it.  The  second  letter  was  addressed  to  the  testator  by  Oliver  iJartoK,  the 
vicar  of  Lancaster,  dated  the  20lh  May,  IZSC,  in  which  the  writer  begs  iSc 
testator  to  order  his  attorney  to  wait  on  Mr,  Atkinaon  or  Mr,  Walkinton,  Ibi 
the  purpose  of  getting  a  case  staled  for  the  opinion  of  counsel,  respecting 
some  matters  in  difference  between  the  testator  and  the  parish,  and  requatii| 
an  answer.  No  answer  appears  to  have  been  given,  nor  haa  any  pcrsoaalKt 
of  recognition  by  the  testator  been  proved.  But  after  his  death  the  IfUB 
was  found  in  the  cupboard,  indorsed  in  the  handwriting  of  Mr,  Barrote,  idM 
was  the  testator's  attorney,  "  20th  of  May,  1786.  Letter  from  Mr.  JArftt 
to  Mr.  Marsdni.''  Mr.  Barrow  had  been  dead  above  thirty-five  years  attk 
time  of  the  trial,  li  was  strongly  contended,  that  as  the  letter  appeared  tf 
the  indorsement  to  have  come  to  the  hands  of  Mr.  Barrow,  the  testatoi'i 
attorney,  the  testator  must  be  prcaiimed  to  have  given  it  to  him,  puTsuam  H 
the  request  contained  in  the  letter,  and  that  his  having  done  so  alibrded  m- 
dence  of  his  understanding  the  letter  and  acting  upon  it.  If  the  dehvetyrf 
the  letter  to  Barroisi  by  the  testator  be  assumed,  the  consequence  deduced 
from  it  will  be  just.  But  upon  what  ground  can  that  fact  be  assumed,  iu  i 
case  where  the  issue  turns  upon  the  testator's  mental  soundness  or  unsouid- 
ness — upon  his  capacity  or  incapacity  to  act  reasonably  for  himself?  Itii 
reasonable  that  a  person  who  receives  a  letter  addressed  to  him  containii^i 
request  to  give  orders  to  his  attorney,  should  give  orders  accordingly.  Bn 
if  the  giving  such  orders  he  relied  upon  as  proof  of  the  receiver's  reason,  i> 
ought  to  be  shewn  that  the  orders  were  given  by  him.  That  fact  is  ilieonlj 
foundation  upon  which  the  inference  rests,  and  without  proof  of  which  no 
inference  whatever  can  arise.  In  truth  the  course  of  reasoning  is  this,— ite 
testator  delivered  the  letter  to  Barrom,  because  he  understood  it,  and  be 
understood  it  because  he  delivered  it.  In  this  case  it  is  in  no  way  shen 
how  the  letter  came  into  Barrow's  hands,  nor  when  he  indorsed  it,  whedw 
he  received  any  orders  respecting  it,  whether  any  thing  waa  done  upon  it. 
nor  upon  what  occasion  it  came  out  of  Barrow's  hands  again,  and  found  iu 
way  to  the  cupboard  in  the  testator's  house.  The  testator's  affairs  may  ban 
been  conducted  by  his  man  of  business,  and  from  the  nature  of  the  case  '\\'» 
quite  as  hkely  that  the  letter  should  have  been  given  or  sent  to  Barroa'i) 
him  as  by  the  testator.  At  all  events  the  supposition  is  not  inconsistent  wiib 
any  thing  that  appears  upon  the  record. 

It  has  been  said,  that  if  the  presumption  of  the  testator  having  given  or 
sent  the  letter  would  have  been  receivable  in  the  case  of  a  person  whoM 
rea-son  was  not  the  subject  of  inquiry ;  to  withhold  such  presumption  is  » 
assume  incapacity.  In  my  opinion,  neither  capacity  nor  incapacity  is  toU 
assumed;  but  where  the  question  is,  whether  the  one  or  the  other  was  ttt 
state  of  mind  to  be  ascribed  to  the  testator,  the  question  cannot  be  resoW 
widioiit  proof  that  all  rational  acts  relied  upon  were  the  acts  of  the  icstalM 
himself.     It  may  Lc  here  observed,  that  a  question  arises   upon  ibis  leilu 
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which  affects  the  presumption  that  all  the  three  letters  in  question  were  Eseh.  Chambir, 
placed  in  the  cupboard  by  the  testator,  on  account  of  their  being  found 
among  other  letters  indorsed  or  answered  by  him.  Who  placed  Marion* s 
letter  in  the  cupboard  ?  That  letter  was  indorsed  by  Barrow,  the  testator's 
attorney  :  how  and  when  did  it  come  back  from  his  hands  ?  Did  he  place 
that  letter  in  the  cupboard  ?  If  he  did,  why  may  he  not  have  arranged  the 
other  letters  for  the  testator,  and  placed  them  in  the  cupboard  also  ?  If  the 
indorsement  of  the  testator's  attorney  does  not  prove  his  having  put  the  par- 
ticular letter  which  he  indorsed  in  the  cupboard,  what  ground  is  there  for 
inferring,  from  the  mere  indorsement  of  some  letters  by  the  testator,  that  he 
placed  in  the  cupboard  all  the  letters,  indorsed  and  unindorsed,  which  were 
found  there  ?  The  grounds,  when  examined,  appear  to  me  far  too  loose  to 
afford  the  foundation  for  any  inference  at  all. 

The  last  of  the  three  letters,  dated  dd  October,  1799,  was  addressed  to  the 
testator,  and  was  written  by  Henry  EUenhaw  in  the  presence  of  John  Gametit 
his  assistant,  when  EUershaw  was  about  to  relinquish  the  chapelry  of  Hornby, 
to  which  he  had  been  presented  by  the  testator,  and  contains  strong  expres- 
sions of  the  writer's  gratitude  and  affection.  No  other  circumstance  having 
been  adduced  to  shew  the  testator's  personal  recognition  of  this  letter  beyond 
that  of  its  being  found  with  the  others,  it  is  scarcely  necessary  to  say  that  if 
the  two  first  letters  ought  to  be  rejected^  this  must,  a  fortiori,  be  rejected 
also. 

It  is  obvious  that  the  contents  of  letters  may  be  dictated  by  various 
motives,  according  to  the  dispositions  and  circumstances  of  the  writers.  Lan- 
guage of  affection,  of  respect,  of  rational  or  amusing  information,  may  be 
addressed,  from  the  best  of  motives,  to  persons  in  a  state  of  considerable  im- 
becility, or  labouring  under  the  strangest  delusions.  The  habitual  treatment 
of  deranged  persons  as  rational,  is  one  mode  of  promoting  their  recovery.  A 
tone  of  insult  or  derision  may  be  employed  in  a  moment  of  irritation  in 
writing  to  a  person  in  full  possession  of  his  reason.  What  judgment  can  be 
formed  of  the  intention  of  the  writers,  without  an  endless  examination  into 
the  circumstances  which  may  have  influenced  them  ?  And  what  opinion  can 
be  collected  of  tlie  capacity  of  the  receiver,  without  ascertaining  how  he  acted 
when  he  read  the  language  addressed  to  him  ?  To  me  it  appears,  that  the 
admission,  in  proof  of  capacity,  of  letters,  unaccompanied  by  other  circum- 
stances than  such  as  are  stated  on  this  record,  would  establisli  an  entire  new 
precedent  in  a  Court  of  common  law,  from  which  very  great  inconvenience 
might  result  upon  trials  of  sanity,  as  well  of  the  living  as  of  the  dead  ;  con- 
sequently^ that  the  evidence  was  properly  rejected  by  the  judge  of  assize, 
and  that  the  judgment  of  the  Court  of  King's  Bench  ought  to  be  affirmed. 


Parke,  B.  (afler  stating  the  record). — The  question  for  us  to  decide  is, 
whether  all  or  any  of  the  three  rejected  letters  were  admissible  evidence  on 
the  issue  raised  in  this  case,  for  the  purpose  of  shewing  that  Mr.  Marsden 
was  from  his  majority  in  1779,  to  and  at  the  time  of  making  of  the  alleged 
will  and  codicil  in  1822  and  1825,  a  person  of  sane  mind  and  memory,  and 
capable  of  making  a  will. 

It  is  contended  on  the  part  of  the  learned  counsel  for  the  plaintiff  in  error, 
that  all  were,  on  two  grounds. 

First,  that  each  of  the  three  letters  was  evidence  of  an  act  done  by  the 
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-.  nritcrs  of  iliein  tuvxirdi  llie  lestator,  ss  being  «  competent  person  ;  ami  ihn 
such  scis  done  were  ailinissible  evidence  upon  this  issue  proprio  vigoic, 
without  any  net  orrccogtiiiiuii,  or  any  sot  done  tliereupon  by  Iiim. 

Secondly,  thai  in  cneli  of  the  three  cases  mentioned  in  the  bill  of  ex«ii- 
tioRS,  or  at  least  in  one  nf  tliem,  there  wat  sufticient  evidence  of  an  net  done 
by  the  tesintor,  with  reference  to  those  letters  respeclively,  to  render  ihcir 
contents  admissible  evidence  by  way  of  expluning  that  act  upon  the  principle 
laid  down  by  the  Court  of  King's  Bench,  in  ihe  6  NnrUe  Sf  Maaniag,  IW. 
I  am  of  opinion,  upon  a  careful  consideration  of  the  case,  and  the  argumeni 
on  both  sides  at  this  bar,  that  none  of  the  three  letters  were  admisaiblc, 
either  on  one  ground  or  the  oiher.  It  will  be  convenient,  and  taci}iiale  the 
arrival  at  a  just  conclusion,  lo  keep  these  two  questions  entirely  distind 
from  each  other. 

First,  then,  were  all  or  any  of  these  letters  admissible  on  the  issue  in  tbe 
CBUK  as  acts  done  by  the  writers,  assuming,  for  the  sake  of  argument,  tbii 
there  wns  no  proof  of  any  act  done  hy  the  testator  upon  or  relating  to  tbrw 
letters,  or  any  of  them, — that  is,  would  such  letters,  or  any  of  them,  be  e»i- 
dence  of  the  testator's  competence  at  the  time  of  writing  them,  if  lenl  to  tk 
testator's  house,  and  not  opened  or  read  by  him  ?  Indeed,  this  qucidoD  ii 
just  the  same  as  if  the  letters  had  been  intercepted  before  their  arrival  at  lui 
house,  for  in  so  far  as  the  writing  and  sending  the  letters  by  their  respectitt 
writers  were  acts  done  by  them  towards  the  testator,  those  acts  would  in  lit 
two  supposed  cases  be  actually  complete.  It  is  argued  that  the  letters  nonU 
be  admissible,  because  they  are  evidence  of  the  treatmeni  of  the  testauira 
a  competent  person  by  individuals  acquainted  with  his  habits  and  penoori 
cliaracter,  not  using  the  word  Irfalmenl  in  a  sense  involving  any  contliKivl 
the  lestator  himself;  that  they  are  more  than  mere  alatetnents  to  a  ihifd 
peraop,  indicating  an  opinion  of  his  competence  by  those  pentona ;  ibeyii* 
acts  done  latcardt  the  lestator  by  them,  which  would  not  have  been  done  if 
he  had  been  ineompeteiii,  and  from  which,  therefore,  a  Ic-giiimatc  evideun 
may,  it  is  argued,  be  derived  that  he  ivns  so. 

Each  of  the  three  letters,  no  doubt,  indicates  that  in  the  opinion  of  lU 
writer  the  lestator  was  a  rational  person.  He  is  spoken  of  in  respecifui 
terms  in  all.  Mr.  Elhrshaie  describes  him  as  possessing  hospitality  saii 
benevolent  politeness  ;  and  Mr.  Marton  addresses  him  as  competent  to  ii 
business,  to  the  limited  extent  (o  which  bis  letter  calls  upon  him  to  act;  ud 
there  is  no  question  but  that  if  any  one  of  those  writers  had  been  living,  bii 
evidence,  founded  on  pergonal  observation  that  the  testator  possessed  tht 
qualities  which  justified  the  opinions  expressed  or  implied  in  his  letters,  «oiiU 
be  admissible  on  this  issue.  But  the  point  to  be  considered  is,  whether  /^ 
Itttert  are  admissible  as  proof  that  At  ilid  possfst  tkrstqualititt. 

I  am  of  opinion,  that  according  to  the  established  principles  of  die  lairo' 
evidence  the  letters  are  all  inadmissible  for  such  a  purpose.  One  gTt>< 
principle  in  this  law  is,  that  all  facts  which  are  relevant  to  the  issue  may  Ik 
proved;  another  is,  that  all  such  facts  as  have  not  been  admitted  by  i^ 
parly  against  whom  they  are  oft'ered,  or  some  one  under  whom  he  claii*. 
ought  to  be  proved  under  the  sanction  of  an  oath,  (or  its  equivalent  iniro' 
duced  by  statute,  a  solemn  affirmation,)  either  on  trial  of  the  iasuc,  or  sotK 
other  issue  involving  the  same  question  between  the  same  parties,  or  lb«* 
(o  whom  they  arc  privy, 


TRINITY  VACATION,  1837.  565 

To  this  rule  certain  exceptions  have  been  recognised ;  some  from  very  Exeh,  Chamber, 
early  times,  on  the  ground  of  necessity  or  convenience  ;  such  as  the  proof  of        ^^^/^/ 
the  quality  and  intention  of  acts  by  declarations  accompanying  them  ;    of       Wright 
pedigrees,  and  of  public  rights  by  the  statement  of  deceased  persons,  pre-  jy^^ 

sumably  well  acquainted  with  the  subject,  as  inhabitants  of  the  district  in  the  d. 

one  case,  or  relations  within  certain  limits  in  the  other ;  such  also  as  the       Tatham. 
proof  of  possession  by  entries  of  deceased  stewards,  or  receivers  charging 
themselves,  or  of  facts  of  a  public  nature  by  public  documents  ;  within  none 
of  which  exceptions  is  it  contended  that  the  present  case  can  be  classed. 

That  the  three  letters  were  each  of  them  written  by  the  persons  whose 
names  they  bear,  and  sent  at  some  time  before  they  were  found  to  the  tes- 
tator's house,  no  doubt  are  facts ;  and  these  facts  are  proved  on  oath,  and 
the  letters  are  without  doubt  admissible  in  an  issue  on  which  the  fact  of 
sending  such  letters  by  those  persons,  and  within  that  limit  of  time,  is  relevant 
to  the  matter  in  dispute ;  as,  for  instance,  on  a  feigned  issue  to  try  the  ques- 
tion whether  such  letters  wese  sent  to  the  testator's  house,  or  on  any  issue  in 
which  it  is  a  material  question  whether  such  letters,  or  any  of  them,  had  been 
sent.  Verbal  declarations  of  tlie  same  parties  are  also  facts,  and,  in  like 
manner,  admissible  under  the  same  circumstances,  and  so  would  letters  or 
declarations  to  third  persons,  upon  the  like  supposition. 

But  the  question  is,  whether  the  contents  of  these  letters  are  evidence  of 
the  fact  to  beprvoed  upon  this  issue,  that  is,  the  actual  existence  of  the  qualities 
which  the  testator  in  those  letters  by  implication  is  stated  to  possess  ;  and 
those  letters  may  be  considered  in  this  respect  to  be  upon  the  same  footing, 
as  if  they  had  contained  a  direct  and  positive  statement  that  he  was  com* 
petent.  For  this  purpose  they  are  mere  hearsay  evidence,  statements  of  the 
writers,  not  on  oath,  of  the  truth  of  the  matter  in  question ;  with  this  ad- 
dition, that  they  have  acted  upon  the  statements  on  the  faith  of  their  being 
true,  by  their  sending  the  letters  to  the  testator.  That  the  so  acting  cannot 
give  a  sufficient  sanction  for  the  truth  of  the  statements  is  perfectly  plain, 
for  it  is  clear  that  if  the  same  statements  had  been  made  by  parol,  or  in 
writing  to  a  third  person,  that  would  have  been  insufficient,  and  this  is  con- 
ceded by  the  learned  counsel  for  the  plaintiff  in  error ;  yet  in  both  cases 
there  has  been  an  acting  on  the  belief  of  the  truth,  by  making  the  statement 
or  writing,  and  sending  the  letter  to  a  third  person,  and  what  difference  can 
it  possibly  make  that  this  is  an  acting  of  the  same  nature  by  writing  and 
sending  a  letter  to  the  testator  ?  It  is  admitted,  and  most  properly,  that  you 
have  no  right  to  use  in  evidence  the  fact  of  writing  and  sending  a  letter  to  a 
third  person  containing  a  statement  of  competence,  on  the  ground  that  it 
affords  an  inference  that  such  an  act  would  not  have  been  done,  unless  the 
statement  was  true,  or  believed  to  be  true ;  although  such  an  inference,  no 
doubt,  would  be  raised  in  the  conduct  of  the  ordinary  affairs  of  life,  if  the 
statement  were  made  by  a  man  of  veracity;  but  it  cannot  be  raised  injudicial 
inquiry,  and  if  such  an  argument  were  admissible,  it  would  lead  to  the  indis- 
criminate admission  of  hearsay  evidence  of  all  manner  of  facts. 

Further,  it  is  clear  that  an  acting  to  a  much  greater  extent  and  degree, 
upon  such  statements  to  a  third  person,  would  not  make  the  statement  ad- 
missible. For  example,  if  a  wager  to  a  large  amount  had  been  made  as  to 
the  matter  in  issue  by  two  third  persons,  the  payment  of  that  wager,  however 
large  the  sum^  would  not  be  admissible  to  prove  the  truth  of  the  matter  in 
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fth.  Chanbtr.  issue— you  would  not  have  had  iny  right  lo  present  it  to  tlie  jury  M  ramg 
*^'*'         an  inference  of  the  irulh  of  ihc  fact,  on  the  ground  that  otherwise  ihe  bet 
"°'"        would  not  have  been  paid  ;  it  is,  after  sH.  noihing  but  the  mere  tlatemml  of 
Ite.  ihat  fad,  with  siroog  evidence  of  the  belief  of  it  by  the    party  making  ii- 

•'■  Could  it  make  any  difference  that  the  wngcr  was  between  a  third  person  and 

one  of  the  parlies  to  the  Bull?  Certainly  not.  The  payment  by  oehei 
underwriters  on  the  same  policy  to  the  plaintiff  could  not  be  (r''"^n  "*  *"" 
dencc  lo  prove  that  the  subject  insured  liaa  been  lost ;  yet  there  it  an  aH 
done,  a  payment  strongly  aiieating  the  truth  of  (he  siatemetit  which  ii  im- 
plies, that  there  has  been  a  loss.  To  illustrate  this  point  still  further,  let  iis 
suppose  a  third  person  had  bet  a  nager  with  Mr.  Marsdta  that  be  could  doe 
solve  some  mathematical  problem,  tlie  solution  of  which  required  a  high 
degree  of  capacity  ;  would  payment  of  that  wager  to  Mr.  Marfden'$  banket 
be  admissible  evidence  that  he  possessed  that  capacity  ?  The  answer  a 
certain — it  wotild  not.  It  would  be  evidence  of  the  fact  of  competence  given 
hy  a  third  party  not  on  oath.  Let  us  supposathe  parties  who  wrote  thou 
letters  to  have  stated  the  matter  therein  conlaincd,  that  is,  ihcir  knowlcil^ 
of  his  personal  qualities  and  capacity  for  business  on  oath  before  a  tnagii- 
Irate,  or  in  some  judicial  proceeding  to  which  the  plaintiff  and  dcfeodsnt 
were  not  parties.  No  one  could  contend  that  such  statetnent  would  be  i/A- 
missible  on  this  issue,  and  yet  there  would  have  been  an  act  done  on  the 
faith  of  the  statement  being  true,  and  a  very  solemn  one,  which  would  t»iM 
in  the  ordinary  conduct  of  affairs  a  strong  belief  in  the  truth  of  the  state- 
ment, if  the  writers  were  faiihworthy,  I'he  acting  in  this  case  is  of  miieh 
less  importance,  and  certainly  is  not  equal  to  the  sanction  of  an  extra-judicii! 
oath.  Many  other  instances  of  a  similar  nature,  by  way  of  illustration,  wete 
suggested  by  tlie  learned  counsel  for  the  defendant  in  error,  which,  on  tbe 
most  cursory  consideration,  any  one  would  at  once  declare  to  be  inadmissible 
in  evidence :  others  were  supposed  on  the  part  of  the  plaintiff  in  errw, 
which,  at  first  sight,  have  the  appearance  of  being  mere  facts,  nnd  therefore 
admissible ;  though,  on  further  consideration,  they  arc  open  to  precisely  tiif 
same  objection.  Of  the  first  description  are  the  supposed  cases  of  a  leitet 
by  a  third  person  to  any  one  demanding  a  debt,  which  may  be  said  to  be ) 
treatment  of  him,  qj  a  debtor,  being  offered  as  proof  that  the  debt  was  realli 
due;  a  note,  congratulating  him  on  his  high  state  of  bodily  vigour,  being 
proposed  as  evidence  of  his  being  in  good  health ;  both  of  which  are  mani- 
festly at  first  sight  objectionable.  To  the  latter  class  belong  the  suppoK^ 
conduct  of  the  family  or  relations  of  a  testator  taking  the  same  precaution 
in  his  absence  as  if  he  were  a  lunatic  :  his  election,  in  his  absence,  to  sonie 
high  and  responsible  office  ;  the  conduct  of  a  physician  who  permitted  i 
will  to  be  executed  by  a  sick  testator  ;  the  conduct  of  a  deceased  captaio 
on  a  question  of  sea -worthiness,  who,  after  examining  every  part  of  tl* 
vessel,  embarked  in  it  with  his  family  ; — all  these,  when  deliberately  coo- 
sidcred,  are,  with  reference  to  the  matter  in  issue  in  each  case,  mere  instance! 
of  hearsay  evidence, — mere  statements,  not  on  oath,  but  implied  in,  « 
vouched  by  the  actual  conduct  of  persons  by  whose  acts  the  litigant  paititt 
are  not  to  be  bound. 

The  conclusion  to  which  1  have  arrived  is,  that  proof  of  a  particular  ha 

which  is  not  of  itself  a  matter  in  issue,  but  which  is  relevant  only  as  implyifig 

r  opinion  of  a  third  person  upon  the  matter  in  issue,  ■■  inatl- 
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xnissible  in  all  cases  where  such  a  statement  or  opinion,  not  on  oath,  would  £xeh.  Chamber. 
be  of  itself  inadmissible,  and  therefore  in  this  case  the  letters  which  are        v^v^^ 
offered  only  to  prove  the  competence  of  the  testator,  that  is,  the  truth  of  the        Wright 
implied  statements  therein  contained,  were  properly  rejected,  as  the  mere  pjg 

statement  or  opinion  of  the  writer  would  certainly  have  been  inadmissible.  d. 

It  is  true  that  evidence  of  this  description  has  been  received  in  the  Ecclesi-  Tatham. 
astical  Courts,  but  their  rules  of  evidence  are  not  the  same  in  all  respects  as 
ours  :  some  greater  laxity  may  be  permitted  in  a  Court,  which  adjudicates 
both  on  the  law  and  on  the  facts,  and  may  be  more  safely  trusted  with  the 
consideration  of  such  evidence  than  a  jury ;  and  I  would  observe  also,  that 
in  no  instance  has  the  propriety  of  the  reception  of  it,  even  in  the  spiritual 
courts,  been  confirmed  by  the  Court  of  Delegates.  I  do  not  think,  there- 
fore, that  we  are  bound  by  the  authority  of  the  cases  referred  to  in  the  Ec- 
clesiastical Courts. 

The  next  question  is,  whether  there  is  any  evidence  of  an  act  done  with 
reference  to  these  three  letters,  or  any  of  them,  to  render  their  contents 
admissible,  by  way  of  explaining  that  act.  I  am  clearly  of  opinion  that 
none  of  them  were  admissible  on  this  ground. 

The  facts  stated  on  the  face  of  the  bill  of  exceptions  relative  to  this  point 
are,  that  the  three  letters  were  found  open,  and  with  the  seals  broken,  with 
other  letters,  after  the  death  of  Mr.  Marsden,  in  a  cupboard  under  his  book- 
case in  his  private  room,  some  of  which  other  letters  were  indorsed  in  the 
handwriting  of  Mr.  Marsden,  and  some  answered  by  him,  (which  letters,  so 
indorsed  and  answered,  were  received  in  evidence).  The  first  of  the  three 
letters  was  written  by  one  Charles  Tatham,  long  since  deceased^  who  was 
cousin  of  the  testator,  and  then  in  America ;  it  bore  date  the  12th  of  October, 
1784.  There  was  a  draft  of  a  letter  from  Mr.  Marsden,  in  his  handwriting, 
amongst  the  papers  so  found,  dated  June  1st,  1787,  but  it  contained  no 
reference  whatever  to  Mr.  Tatham*s  letter,  or  any  of  the  matters  mentioned 
in  it.  The  second  purported  to  bear  date  in  1786,  was  in  the  handwriting 
of  the  then  vicar  of  Lancaster,  addressed  to  Mr.  Marsden,  and  requesting 
him  to  order  his  attorney  to  wait  on  some  persons  therein  named  on  matters 
of  business ;  the  letter  was  indorsed  in  the  handwriting  of  Mr.  Marsden  s 
then  attorney,  who  died  about  1801.  The  third  letter  was  in  the  hand- 
writing of  the  curate  of  the  place,  long  since  also  deceased. 

The  first  remark  to  be  made  on  this  statement,  and  which  applies  to  all 
the  three  letters,  is,  that  the  place  in  which  they  were  found  is  not  proved  to 
be  that  where  the  testator  was  in  the  habit,  in  his  lifetime,  of  keeping  the 
letters  addressed  to  him,  which  he  had  opened  and  read,  or  any  of  his  papers; 
nor  is  it  stated  that  they  were  found  immediately  ujler  the  testator's  death. 
The  time  and  place  of  finding,  therefore,  afforded  no  evidence  that  the  letters 
were  placed  there  by  the  testator  in  his  lifetime ;  so  far  as  relates  to  the 
place  and  time  of  finding,  the  letters  might  have  been  put  there  after  the 
testator's  death.  But  passing  by  that  circumstance,  let  us  suppose  that  they 
were  found  immediately  on  the  testator's  decease,  so  as  to  exclude  any  in- 
ference that  they  were  placed  there  af\er  the  testator's  death.  I  cannot  see 
what  evidence  there  is  that  they  were  opened,  read,  and  placed  there  by  the 
testator,  which  would  be  acts  done  by  him,  and  would  render  the  contents 
admissible,  because  that  circumstance  would  prove  capacity  to  the  limited 
extent  of  his  ability,  to  open,  to  read  the  letters,  and  put  them  by.  In  no 
other  way  could  the  contents  be  admissible.    Now  there  is  no  direct  evidence, 
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i.  Chamber,  that  i».  evidence  thai  the  testator  was  seen  lo  open,  read,  and  depowtdw 

letter*  in  thai  place  ;  and  therefore  the  only  question  is,  nhether  ihoie  Sua 

may  he  mftrred  from  the  facts  proved,  ihai  is,  from  the  facts  that  the  letitrti 

Do.  *ero  found  initaiilly  after  the  tesiator's  death,  opened,  and  with  the  «»h 

d-  broken,  in  the  place  with  oilier  papert  recognised  by  him.     This  would  Wi 

TiTHAu-       ^p,y  proper  inference  from  those  facts,  oa  the  presumption  lliat  the  tesiaioi 

had  capacity  lo  transact  butintu  of  that  nature ;  and  if  there  was  a  cans* 

relative  to  the  tesiaior's  properly,  in  which   hia   capacity  and  compcteoM 

were  not  in  dispute,  and  an  issue  raised  thereon,  whether  he  had  persoml 

I  notice  of  the  contents  of  any  of  the  letters  so  found,  the  fact  of  finding  ihem 

L  at  the  time  and  place  supposed  would  raise  tlie  inference  of  such  notice ;  but 

^^^^        that  would  be  founded  on  ihe  presumption,  that  pnm4  facie  every  one  i«  of 

^^^H        competent  understanding  until  the  contrary  is  proved,  and  that  a  competeni 

^^^V        man,  in  that  situation  of  life,  wonid  be  able  to  read  and  understand  tud 

^^^^  letters.     But  in  this  case  ihe  evidence  is  admissible  only  for  the  purpone  a 

'  proving  capacity,  and  for  no  other  purpose  whatever;  and  it  seems  low 

that  the  argument  in  favour  of  admitting  the  contents  of  the  letters  to  b* 

read  as  evidence,  proceeds  on  a  fallacy.     It  is  a  clear  instance  of  the  peliii» 

princlpii,  of  reasoning  in  a  circle  ;  it  assumes  the  testator  to  be  competent,  in 

l  order  to  raise  an  inference  that  he  was  cognisant  of  the  contents  of  iht 

I  letters,  and  then  makes  use  of  the  presumed  cognisance  of  the  contentsof 

fl  the  letters,  to  prove  thai  he  was  competent.     The  reasoning  proceeds  thus  :— 

I  because  he  had  sufGcient  ability  to  do  business,  therefore  it  is  to  be  inferrd 

that  he  read  and  understood  ihe  letters ;  and  because  he  read  and  undet- 

I  Hood  the  letters,  therefore  he  is  to  be  inferred  to  have  been  of  sufficKS 

H  ability  to  do  business. 

I  It  is,  indeed,  said  by  the  learned  counsel  for  the  plaintiff  in  error,  thaibt 

1  makes  no  assumption  either  way  ;    be  neither  assumes   capacity  not  in- 

capacity, but  only  draws  an  inference  from  the  facta  of  the  letters  being  foml 
open  in  tiie  way  described.  But  in  reality,  though  he  professes  lo  make  » 
such  asKunipiion,  the  inference  cannot  be  drawn  at  all  without  making  lo 
implied  assumption  to  that  effect ;  for  on  uhat  other  ground  can  you  iDfci 
from  these  factii  that  the  Itslalor  opened,  read,  and  placed  the  letters  there' 
If  he  was  utterly  senseless  and  imbecile  in  mind  and  body,  you  could  ki 
infer  that  he  did  so ;  and  it  is  only  because  a  man  capable  of  reading  sni 
doing  business  would  naturally  do  such  acts  that  you  could  infer  that  ilx 
testator  did  ihem  ;  that  is,  upon  a  presumption  of  com|>etence  such  inferena 
may  be  drawn,  but  not  otherwise.  Nor  can  you  use  the  inference  of  compe- 
tence derived  from  alAer  fads  which  appear  upon  ihe  bill  of  exceptioni  w 
have  been  proved,  to  make  lAesc  admissible,  the  only  question  being  wheibe 
tktse/acU  of  thtniittvn  do  conduce  to  prove  that  compeience. 

The  argument,  therefore,  that  the  facts  proved  raise  an  inference  of  cont- 
petence  seems  to  be  clearly  an  assumption  of  ihe  whole  question. 

This  objeciion  applies  equally  lo  the  case  of  Mr.  Marlon  a  letter,  thoi^ 
the  fallacy  in  thai  ca.se  is  somewhat  more  disguised.  The  fact  of  the  V- 
lorncy's  indorsement  being  on  the  letter,  is  clear  proof  that  lie  had  sml 
possession  of  it  in  his  lifetime  as  lo  be  able  to  make  an  indorsement ;  but  dii: 
circumstance  does  not  advance  the  case,  in  reality,  a  step  further.  The  m- 
ference  that  Mr.  Marsiicn  read  the  lellcr,  and  finding  a  request  to  refer  it  to 
hii  attorney  did  so,  and  delivered  the  letter  to  him,  and  therefore  that  he  nv 
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to  that  extent  competent,  (which  is  the  only  way  in  which  the  evidence  is  re-   Etch,  Chambtr. 
levant  to  the  issue)  is  altogether  founded  on  the  presumption  of  that  com-         >^^/^^ 
petence,  and  is  just  as  much  an  instance  of  the  petitio  principii  as  the  other       Wright 
to  which  I  have  already  referred.     You  assume  his  capacity  to  understand  pj^ 

the  contents  of  the  letter  and  act  upon  them  like  a  man  of  business,  and  infer  d, 

from  that,  he  did  understand  the  contents  and  act  upon  them  ;  and  then  you  Tatham. 
use  the  facts  so  inferred  as  proof  of  that  capacity.  Unless  you  assume  the 
testator's  competence,  the  only  point  to  be  proved,  the  fact  given  in  evidence 
is  not  relative  to  the  issue.  It  is  proved  that  the  letter  was  addressed  to  the 
testator,  was  opaud  by  some  one,  and  in  the  attorney's  hands ;  if  this  was 
done  by  the  testator  it  is  some  little  evidence  of  capacity ;  but  unless 
you  assume  the  testator's  capacity,  the  only  matter  to  be  proved,  you  cannot 
draw  an  inference  that  it  was  done  by  him. 

The  first  letter,  that  of  Mr.  CharUs  Tatham^  stands  precisely  on  the  same 
footing  in  this  respect  with  the  others,  so  far  as  relates  to  its  being  with  the 
testator's  papers,  open  and  with  the  seal  broken,  and  to  the  inference  sought 
to  be  derived  therefrom,  that  it  was  opened  and  read  by  the  testator.  It  is 
impossible  to  contend  that  the  copy  of  Mr.  Marsden*8  letter  to  him  makes 
the  contents  of  his  letter  admissible  by  way  of  explanation,  as  it  is  no  answer 
to  it,  nor  contains  any  reference  whatever  to  its  contents,  nor  to  the  subject 
of  it.  The  first  letter  cannot  possibly  explain  the  contents  or  meaning  of  the 
second,  nor  can  the  fact  of  Mr.  Marsden*s  writing  that  letter  raise  any 
inference  that  he  was  cognisant  of  the  contents  of  the  first.  So  far  as  the 
fact  of  writing  that  letter  proves  competence,  the  evidence  was  admissible 
and  admitted. 

I  am  of  opinion,  therefore,  that  the  contents  of  none  of  the  letters  were 
admissible,  and  that  our  judgment  ought  to  be  for  the  defendant  in  error. 

Park,  J. — It  is  with  great  reluctance  and  concern  that  I  give  my  opinion 
in  the  present  case ;  because  differing,  as  I  unfortunately  do,  from  three  of 
my  very  learned  brothers^  who  have  now  delivered  their  judgments,  I  cannot 
but  feel  great  doubts  about  the  validity  of  my  own  opinion.  Still  it  is  my 
duty  to  declare  my  conscientious  judgment ;  and  I  have  at  least  the  satisfac- 
tion of  not  being  quite  alone  in  the  opinion  1  give ;  concurring,  as  I  do, 
entirely  with  my  learned  brother  Gumei/,  and  pariiy  supported,  as  I  believe 
I  shall  be,  by  the  very  learned  person  who  is  to  follow  me.  I  am  happy,  too, 
to  believe  that  there  is  no  difference  amongst  us  as  to  the  principle  or  rule 
of  law  which  is  to  govern  this  case ;  the  difference  that  arises  is  upon  the 
application  of  the  facts  to  that  principle. 

The  question  is^  whether  the  three  letters  mentioned  in  the  bill  of  excep- 
tions, or  any,  or  either  of  them,  ought  to  have  been  received  in  evidence  by 
my  learned  brother  at  the  trial  ? 

No  such  letters  were  much  pressed  upon  me  at  the  first  trial,  though  I 
believe  they  were  tendered ;  but  upon  the  second  trial,  before  my  brother 
Gurney,  he  rejected  them,  or  similar  letters,  and  a  bill  of  exceptions  was 
tendered  to  him  upon  that  ground.  That  point  came  to  be  argued  in  this 
Court  with  another  exception,  and  as  all  the  judges  agreed  in  favour  of  the 
plaintiff  in  error  upon  the  second  exception,  it  was  not  necessary  then  to 
decide  the  firsts  the  judges  then  present  not  being  unanimous,  as  I  lament 
they  are  not  unanimous  now.    The  point  now,  as  it  was  argued  formerly. 
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.  was  M  to  ihc  admissibility  of  certain  letters  written  ta  tlie  testator  by 
respectable  persons,  now  deceased,  well  acquainted  with  tbe  testator,  fcliicli 
ought  to  be  laid  before  the  jury,  to  shew  in  what  manner  tlie  testator  wai 
/rented  by  the  letter  writers,  and  sueh  treatment  ought  lo  be  shewn  in  order 
to  disprove  his  alleged  imbecility.  I  adopt  the  rule  laid  down  in  the  Kirk's 
Bench  (Glh  Nevile  &  Manning,  1 4(1)  that  it  ought  lo  appear  that  some  act — 
that  Court  admitting  tliBtilie  least  act  done  by  the  testator  would  be  sufficient 
— that  some  act  done  by  the  testator  with  reference  to  the  letters  would  have 
made  them  evidence,  for  such  act  could  not  properly  be  explained  without  re- 
ference to  them  ;  and,  if  received,  no  rule  of  law  could  have  prevented  their 
full  effect  from  being  produced  on  tbe  minds  of  the  jury.  To  all  that  1  ac- 
cede, and  I  insist  that  some  act  wa*  done  bj/  him,  as  to  all  the  three  letters  in 
controversy,  but  most  assuredly  as  to  one  of  them. 

In  the  outset  it  must  be  remarked,  that  the  date  of  these  letters  is 
very  remote,  one  of  them  being  fifty-three  years  old,  another  fifty-one, 
and  another  near  forty  years  old.  I  am  not  prepared  to  say,  if  these 
letters  had  been  very  modern  and  the  supposed  insanity  had  recently  taken 
place,  there  might  not  have  been  more  ground  of  suspicion ;  indeed,  pro- 
bably modern  letters  could  not  be  at  all  received,  especially  if  the  writers 
of  them  were  alive.  But  in  this  case  the  party  now  appealed  against  denied 
the  testator's  competency,  alleging  his  entire  natural  incapacity  a  natrtitale. 
This  I  own  seems  to  me  opening  so  wide  a  space  for  investigation,  admitting, 
on  the  one  hand,  treatment  of  persons  who  considered  him  weak  and  an 
iiliot,  and  I  think,  on  the  other,  there  ought  to  be  admitted  the  expressitms 
he  used  and  his  manner  of  conducting  himself,  and  also  the  manner  in  vrhich 
he  was  received,  treated,  and  dealt  with  by  respectable  and  honourable  per- 
sons, at  a  time  long  before,  years  before,  nay,  nearly  half  a  century  before  any 
question  arose  respecting  a  will,  excluding  thereby  all  possibility  of  fraud  or 
collusion.  Upon  this  subject  the  passage  relerrcd  lo  from  Mr.  Slarkie'a  in- 
valuable work,  and  which  is  well  supported  by  the  authority  of  cases,  is  not 
inapplicable  to  the  present  discussion.  "  It  seems  to  follow,"  says  the 
learned  author,  "  that  all  the  surrounding  facts  of  the  transaction,  or,  as  they 
are  usually  termed,  the  res  gestte,  may  be  submitted  to  a  jury,  provided  they 
can  be  established  by  competent  meant,  and  afford  any  fair  presumption  or 
inference  as  to  the  question  in  dispute ;  for  so  frequent  is  the  failure  of  evi- 
dence from  accident  or  design,  and  so  great  is  the  temptation  to  the  conceal* 
ment  of  truth  and  misrepresentation  of  facts,  that  no  competent  means  of 
ascertaining  the  truth  can  or  ought  to  be  neglected  by  which  an  individual 
would  be  governed,  and  on  which  he  would  act  with  a  view  to  his  own  con- 
cerns in  ordinary  life." 

Taking  this  then  to  be  a  sensible  rule,  let  us  see  whether  competent  meam 
have  not  been  rejected  as  evidence  to  shew  the  opinion  of  all  those  honour- 
able persons  by  whom  he  was  surrounded,  and  who  treated  him  as  a  sane, 
and  though  not  a  bright,  yet  a  man  compelent  lo  the  ordinary  concerns  iif  life. 
It  seems  to  me  impossible  to  suppose  that  persons  of  character  and  intelli- 
gence, who  were  well  acquainted  with  him,  wrote  suvli  letters  to  him  as  they 
would  not  have  addressed  to  any  biLt  a  person  whom  they  supposed  to  be  of 
a  sound  mind,  and  this  covering  the  period  in  which  he  is  said  to  be  unfit  for 
associating  with  the  general  class  of  men  with  whom  his  station  in  life  would 
otherwise  entitle  him  to  associate. 

The  first  tnaierial  letter  which  was  rejected  was  one  from  Cltarles  Tatham, 
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the  testator's  cousin,  dated  from  America  as  long  ago  as  the  year  1784,  the  Exch.  Chamber, 
contents  of  which  have  been  much  commented  upon.     (Fiis  lordship  here 
read  the  letter.)     This  letter  was  marked,  as  the  bill  of  exceptions  states, 
with  the  London  post  mark,  as  a  ship-letter,  and  was  in  the  handwriting  of 
Charles  Tatham. 

Let  it  be  observed,  and  I  think  it  a  most  material  circumstance,  that  amongst 
the  papers  of  the  testator  was  found,  as  appears  by  the  bill,  a  drafl  or  copy  of 
a  letter  from  the  testator  to  the  said  Charles  Tat  ham  in  the  handwriting  of  the 
testator,  which,  though  not  an  answer  to  the  former,  being  written  three 
years  after,  shews  that  a  correspondence  was  going  on  between  these  two 
cousins.  (His  lordship  then  read  the  copy  of  the  letter  from  Mr.  Marsden 
to  Charles  Tatham.) 

This  letter,  I  think,  is  an  important  one,  because  it  seems  to  me  impossible 
that  any  man  could  read  this  letter,  written  by  Mr.  Marsden  himself,  a  period 
of  fifty  years  from  the  time  I  am  making  these  observations,  and  suppose 
that  a  man  could  have  written  such  a  letter  as  this  who  had  not  some  intelli- 
gence about  him.  In  this  letter  he  refers  to  a  letter  he  had  written  before  to 
his  cousin.  It  is  a  sort  of  gossiping  letter,  giving  him  an  account  of  his 
friends  in  England,  that  one  of  his  friends  is  going  to  be  married,  and  that 
his  aunt  was  likely  to  die.  It  shews  that  he  had  an  intelligent  mind,  in  my 
humble  judgment,  and  if  this  be  not  an  acting  between  correspondents  I  know 
not  what  is. 

For  the  present  I  pass  over  Mr.  MartofCs  letter,  the  vicar  of  Lancaster, 
though  anterior  in  point  of  date  to  the  one  I  am  about  to  mention,  namely, 
that  of  Mr.  Ellershaw,  a  clergyman  of  the  Church  of  England.  This  letter 
is  dated  in  1799,  and  I  cannot  bring  my  mind  to  believe  that  any  man  of 
that  sacred  function  could  write  such  a  letter^  expressive  of  such  sentiments 
of  the  piety  and  benevolence  of  the  person  to  whom  it  was  addressed,  by  one 
who  for  years  had  been  his  spiritual  pastor  and  guide,  and  who  being  about 
to  quit,  or  having  actually  quitted,  his  charge,  must  have  been  the  vilest 
hypocrite  to  write  such  a  letter  without  one  secular  motive  to  serve  in 
doing  so. 

But  what  are  we  to  say  to  the  rejection  of  the  letter  of  the  Rev.  Mr. 
Marlon^  dated  as  long  ago  as  1 786.  He  lived  nine  miles,  or  more,  from  the 
testator.  He  was  vicar  of  Lancaster ;  the  last  man  in  the  world,  we  should 
suppose,  to  write  to  an  idiot ;  and  he  writes  a  letter  and  sends  it  to  Mr. 
Marsden  upon  business,  and  on  business  merely  requesting  him  to  attend,  or 
order  his  attorney  to  attend,  a  meeting,  and  propose  some  terms  of  agree- 
ment. 

Now  Mr.  Marsden  8  attorney,  Mr.  Barrtrw,  who  was  afterwards  a  barrister, 
lived  at  Lancaster,  some  miles  from  Wennington,  where  Mr.  Marsden  then 
lived,  and  we  find  Mr.  Barrow*3  indorsement  upon  it ;  so  that  he  must  have 
gone  to  Mr.  Marsden  on  being  sent  for,  or  Mr.  Marsden  to  him,  to  do  the 
needful.  But  it  is  doubted  by  the  defendant  in  error,  whether  Mr.  Marsden 
ever  read  it.  The  date  of  the  letter  is  the  20th  of  May,  and  that  is  the  same 
date  in  the  indorsement  by  Mr.  Barrow :  and  as  the  letter  is  directed  to  Mr. 
Marsden  at  Wennington,  and  Mr.  Barrow  lived  some  miles  off,  at  Lancaster, 
it  must  have  been  sent  that  very  day  to  Mr.  Barrow ;  and  why  are  we  to 
suppose  that  some  person  at  that  distant  period,  half  a  century  from  this 
time,  opened  that  letter  and  sent  it  to  Mr.  Barrow  unknown  to  Mr.  Marsden, 
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,  anil  foisted  it  amongst  other  pHpera  to  furnish  ovklence,  half  a  ceniory  afld- 
wards,  to  cslabliiha  nill  wliidi  did  not  then  rxisi,  and  ditt  not  ciiat  till  1S!2. 
nor  tlie  codicil  till  1825  ?  If  tliesc  ate  not  acts  of  recognition  as  laid  dwo 
by  the  Court  of  King's  Ikncli,  1  know  not  what  other  acts  can  be  k  con- 
sidered. 

But  it  is  said  the  tt'Sintor  haK  done  no  act  upon  it.  I  deny  that ;  firU  of 
all,  I  have  mentioned  the  length  of  time  since  which  these  letters  were  writ- 
ten ;  two  of  them  above  fifty  years  ago,  one  of  them  nearly  forty  yearn  aaxt- 
Where  were  iliey  found  ?  With  othtr  papers  in  a  cupboard  under  his  booicoti 
ia  his  priTolc  room,  and  the  letters  had  all  been  opened.  It  is  not  iiaifd 
that  the  cupboard  was  open  to  all  the  world,  or  that  his  private  room  (for  k 
the  bill  of  cKceptions  calls  it)  was  accessible  to  all  intruders ;  it  must  be 
considered  as  hia  place  of  deposit.  The  seals  of  all  were  broken  ;  and  uoe 
cannot  believe  but  that  they  were  read  and  laid  by.  An  idiot  never  would 
have  done  so,  he  would  have  thrown  tliem  aside.  1  have  heard  it  stated, 
and  I  believe  it  to  be  so,  that  sucli  letters  as  these  would  have  beeii  recei*e<l 
in  the  Ecclesiastical  Courts,  but  I  cannot  get  at  sufficient  evidence  to  enable 
me  to  found  my  opinion  upon  their  practice,  and  therefore  I  ilo  not.  It  bsi 
been  said  indeed,  that  even  if  it  were  so,  their  rules  of  evidence  arediffcrnit 
from  ours.  It  may  be  so,  but  if  bo,  I  lament  that  in  the  same  country, 
though  the  rules  of  practice  and  form  in  different  courts  may  differ,  the  sub- 
stantial rules  of  evidence  should  vary.  Here,  however,  I  have  declared  my 
own  opinion  upon  the  rules  ofour  own  Liw,  but  with  great  doubt  and  hesita- 
tion, on  account  of  the  opinion  of  those  opposed  to  me ;  and  it  must  be  re- 
collected, that  all  fraud  is  excluded.  I  also  lament,  with  deep  concern,  that 
this  sort  of  evidence  has  been  pressed,  because,  having  been  the  first  rom- 
mon  law  judge  to  try  this  cause,  about  eis  or  seven  years  ago,  when  sodi 
evidence,  1  believe,  was  tendered  to  me,  though  not  pressed,  it  doei 
appear  lo  me  that  the  admission  or  non-admission  of  such  tetters  as  these  nu 
a  feather  in  the  scale  of  justice.  However,  I  am  bound  to  declare  in  tnj 
serious  and  conscientious  opinion,  that  such  letters,  under  the  circumstances, 
should  have  been  received.  But  I  must  say,  humbly,  that  the  rejection  of 
the  letters  has  been  supported  upon  a  variety  of  conjectures  and  auppositioiu 
wholly  unfounded,  imputing  fraud  to  persons  who  hardly  existed  at  the  tinM 
those  letters  were  written ;  and  therefore  I  am  of  opinion  the  judgment  of 
the  Court  of  King's  Bench  ought  to  be  reversed. 

TiNDAL,  C.  J. — The  question  raised  upon  this  bill  of  exceptions  is,  whether 
three  letters  therein  set  forth,  or  any  of  them,  ought,  under  the  circumstances 
stated  in  the  hill  of  exceptions,  to  have  been  held,  by  the  learned  judge  wlio 
tried  the  cause,  to  be  admissible  as  evidence  before  the  jury  on  a  question  of 
the  competence  of  the  party  to  whom  such  letters  were  addressed  ;  and  the 
conclusion  at  which  my  mind  has  arrived  is,  that  one  of  those  letters,  naraelv, 
that  which  was  written  by  Mr.  Oliver  Marlon,  the  vicar  of  Lancaster,  ought 
to  have  been  held  admissible,  and  its  contents  to  have  been  suhmiited  to  the 
consideration  of  the  jury  ;  but  that  the  other  two  letters  were  properly  re- 
jected. The  question  to  be  determined  by  the  jury  was,  whether  or  not  the 
testator,  Jo/in  Marsden,  was,  and  had  been  from  the  time  he  attained  his  full 
age  in  1779,  and  down  lo,  and  at  the  time  of  his  making  his  will  and  codicil, 
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in  the  years  1822  and  1825,  respectively,  a  person  of  sane  mind  and  memory,  Etch.  Chamber, 
capable  of  making  a  will  ? 

In  order  to  determine  that  question,  I  conceive  all  that  was  said,  written, 
or  done  by  the  testator  himself,  at  any  time  during  such  period,  was  the  most 
direct  and  the  best  evidence  to  ascertain  the  state  of  his  understanding ;  and 
that  the  next  in  degree,  because  intimately  connected  with  it,  would  be  all  that 
was  said  to  him,  written  to  him,  and  done  to  him,  during  the  same  period,  by 
his  friends  and  others  who  had  access  to  him  ;  provided  always,  that  what 
was  so  said,  written,  or  done  to  him  by  others,  is  shewn  to  have  come  home 
to  his  actual  knowledge,  but  I  consider  this  condition  to  be  indispensable,  as 
to  the  admissibility  of  this  second  class  of  evidence ;  for  as  to  what  was  said 
by  others,  but  not  heard  by  the  party  whose  understanding  is  the  subject- 
matter  of  inquiry,  or  written  by  others,  but  which  never  reached  him ;  or 
done  by  others,  but  never  known  by^him  to  have  been  done ;  it  appears  to 
me  that  such  speaking,  or  such  writing,  or  such  acting,  can  amount  to  no 
more  than  an  expression  of  the  opinion  of  the  speaker,  or  the  writer,  or  the 
actor,  and  that  such  opinion,  not  having  been  given  upon  oath,  and  not  being 
subjected  to  cross-examination,  as  to  the  grounds  upon  whichjt  was  originally 
formed  or  continued,  cannot  upon  that  account  be  deemed  admissible  in  evi- 
dence. I  cannot,  therefore,  accede  to  the  position  which  has  been  contended 
for  by  the  learned  counsel  on  the  part  of  the  plaintiff  in  error,  that  mere 
treatment  of  the  party  by  others,  without  or  beyond  the  reach  of  the  know- 
ledge of  the  party  himself,  or,  as  it  was  sometimes  expressed,  conduct  of  others 
towards  him^  although  not  amounting  to  conduct  to  himself,  can  form  a  legiti- 
mate or  admissible  species  of  evidence ;  evidence  of  that  description  may 
have  been  held  admissible  in  questions  relating  to  the  status  of  mind  or  com- 
petency of  a  testator,  before  ecclesiastical  tribunals  ;  those  counts  perhaps, 
and  not  improperly,  may  have  allowed  evidence  of  the  manner  in  w*hich  a 
person  has  been  treated  by  his  friends  and  others,  without  inquiring  whether 
those  modes  of  treatment  came  home  to  the  understanding  of  the  testator. 
But  in  an  ecclesiastical  court  the  same  persons  are  judges  both  of  the  law 
and  the  fact ;  and  their  experience  and  sagacity  may  be  sufficient  to  prevent 
any  injurious  consequences  from  a  class  of  evidence  which  approaches  so 
closely  to,  if  it  is  not  in  fact,  mere  opinion  of  the  witness,  by  giving  such  tes* 
timony  no  more  weight  than  it  really  deserves.  But  our  rules  of  evidence 
are  calculated  for  trials  before  popular  tribunals,  and  one  of  the  first  objects 
of  the  law  of  evidence  in  those  courts  is  to  exclude  the  admission  of  any  evi* 
dence  which  may  by  possibility  mislead  the  understanding  of  the  jury. 

I  therefore  consider  such  treatment  only  of  a  person  by  his  friends  or  others 
to  be  admissible  in  evidence  upon  a  question  concerning  his  competency,  as 
appears  to  have  come  home  to  his  understanding,  and  upon  which  he  has  been 
shewn  in  some  degree  to  have  acted ;  for,  afler  all,  it  is  not  the  treatment 
itself  which  is  of  any  value,  but  the  mode  in  which  the  party  conducts  him- 
self when  such  treatment  takes  place.  It  is  not  what  the  third  person  does, 
or  says,  or  writes,  which  furnishes  of  itself  any  indication  of  the  state  of  mind 
of  the  party  respecting  whom  the  inquiry  is  made,  but  what  such  party  him- 
self does,  or  says,  or  writes,  or  how  he  conducts  or  bears  himself  on  the 
occasion ;  for  even  his  refusal  to  act,  or  his  silence,  may,  in  some  instancea« 
and  on  some  occasions,  famish  evidence  as  strong  upon  the  state  of  his  m]ni^ 
and  speak  as  loudly  and  intelligibly  as  any  act  or  answer*  however  direct ; 
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.  nml  this  I  take  to  be  in  effect  the  rule  laid  down  by  the  Court  of  Kii^i 
Bench  upon  a  raolion  for  a  new  trial  in  this  very  cause,  the  decision  of  which 
is  reporied  in  the  6th  Nevile  ^-  Manning,  ISi,  and  with  wliicli  I  entirely  eon- 
cur;  and  1  cannot  frame  to  myaelfnny  other  general  rule  that  it  equally  in- 
telligible, and  capable  of  application  to  the  infinitely  various  modes  and  i\w»- 
tions  of  evidence  which  must  oecesaarily  arise,  and  present  ihcmselvcs  on 
Buch  a  subject  of  inquiry. 

The  question,  therefore,  I  consider  to  be  reduced  to  this,  whether — takii^ 
into  consideration  the  several  eircumsiances  stated  in  tlie  bill  of  exceptiors 
u  to  the  finding  of  these  letters,  and  the  evidence  contained  therein  of  ifif 
dealing  with  these  letters,  or  their  cnnlcnts,  by  the  testator  in  his  litetime— 
the  judge  was  right  in  rejecting  all  of  them  as  inadmissible. 

In  considering  this  (iuestion,-the  first  thiiii;  to  be  observed  is,  we  hare  no 
right  to  import  into  the  case  any  suspicion  of  fraud,  either  with  respect  ut 
the  place  in  which  these  letters  were  found  deposited,  the  time  at  which  they 
were  first  discovered,  or  the  facts  attending  their  discovery;  fraud  of  an; 
kind  is  not  to  be  surmised,  but  must  be  expressly  found  ;  and  if  the  reason- 
ing upon  the  facts  stated  in  the  bill  of  exceptions  is  to  be  allowed  in  any 
manner  to  receive  a  bias  or  colouring  from  a  suspicion  of  fraud,  where  tha 
precise  facts  tr>  support  such  fraud  are  not  stated,  the  minds  of  no  two  in- 
dividuals can  expect  to  arrive  at  the  same  result  from  the  same  premisa. 
The  facts  attending  the  finding  of  these  letters  might  undoubtedly  Laie 
been  stated  with  more  precision  and  accuracy  ;  but  I  take  the  result  of  the 
statement  to  be,  that  these  letters  nere  found  in  a  place  wliere  the  testator 
usually  kept  his  letters  and  papers  in  his  lifetime,  for  they  were  found  with 
many  letters  addressed  to  him  by  various  persons,  of  dates  extending  orers 
considerable  period  of  time,  at  the  very  least  from  1784  to  1799,  and  with 
other  papers  of  the  testator,  so  that  the  reasonable  inference  is,  that  this  »if 
his  usual  place  of  deposit  of  letters  and  papers,  and  a  cupboard  under  his 
bookcase,  in  his  private  room,  being  a  place  not  unusual  for  the  safe  custody 
of  letters  and  papers.  As  to  the  time  at  which  they  were  discovered  the  bill 
of  exceptions  is  silent ;  the  reasonable  inference  therefore  is,  that  they  were 
found  at  the  time  when  such  matters,  according  to  the  usual  course  of  busi- 
ness and  ordinary  experience,  are  searched  for  and  found  ;  (hat  is,  at  socti 
short  and  reasonable  time  aller  the  death  of  the  testator  aa  is  sufficient  to 
arm  the  personal  representative  nith  an  authority  to  search  and  examine  ibe 
papers  of  the  deceased. 

Now,  taking  the  three  letters  into  consideration,  and  applying  to  them  that 
test  before  adverted  to,  namely,  whether  there  is  sufficient  evidence  to  she" 
that  they  came  to  the  hands  and  knowledge  of  the  testator,  or  that  there  fU 
any  dealing  with  them  on  his  part  as  with  letters  that  actually  came  to  his 
hands.  I  think  with  respect  to  the  first,  i.  e.  the  letter  of  the  date  of  the 
I^th  of  October,  178i,  the  learned  judge  was  right  in  holding  that  it  was  not 
admissible.  It  is  stated  in  the  bill  of  exceptions,  that  to  some  of  the  tetters 
answers  had  been  written  and  sent,  of  which  copies  had  been  preserved,  ia 
his  own  handwriting,  and  that  others  were  indorsed  by  him  in  his  hand- 
writing, by  which  I  understand  that  the  name  of  the  writer,  or  the  date 
of  the  letter,  or  both,  were  put  upon  it.  But  that  as  to  the  letter  in  ques- 
tion it  had  neither  of  these  indicia  from  which  any  inference  could  be 
drawn  that  it  had  been  actually  submitted  to  his  mind,  or  chat  he  had  ever 
read  it  at  all.     All  that  appeared  was,  that  it  was  open  and  that  the  seal  was 
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broken ;  and  although  it  appears  that  another  letter  was  aflerwards  sent  to  Exch.  Chamber. 
him  from  the  same  relative  who  wrote  the  letter  now  under  discussion,  to         ^-'^v^^ 
>?hich  he  returned  an  answer  of  the  date  of  the  1st  of  June,  1787,  yet  this        Wright 
subsequent  correspondence  does  not  impress  my  mind  with  the  conviction  Dob 

that  the  particular  letter  in  question   must  necessarily  have  come  to  his  ^'^ 

knowledge,  or  that  he  exercised  his  understanding  upon  it.     The  same  ob-       Tatham. 
servation  applies  still  more  strongly  to  the  letter  from  Mr.  Ellershaw  of  the 
date  of  the  3rd  of  October,  1789,  as  it  wants  even  the  confirmation  and 
support  arising  from  the  subsequent  correspondence  between  the   parties 
which  the  first  letter  possesses. 

But  with  respect  to  the  letter  dated  the  20th  of  May,  1786,  and  written 
by  Mr.  Oliver  Marion  to  the  testator,  I  think  there  are  circumstances, 
extrinsic  of  the  letter  itself,  which  shew  that  the  letter  had  come  to  the  tes- 
tator's knowledge,  and  that  he  had  exercised  so  much  understanding  upon 
it  as  was  sufficient  to  have  authorized  its  admission  to  the  jury,  and  that  it 
ought  accordingly  to  have  been  submitted  to  their  consideration.  This  letter 
was  addressed  to  the  testator  at  Wennington,  where  he  resided  at  the  date  of 
the  letter.  It  was  found  amongst  the  odier  letters  and  papers,  afler  the  tes- 
tator's decease,  at  Hornby  Castle,  the  place  where  he  resided  at  his  death. 
So  far  as  the  evidence  goes  the  letter  must  be  taken  to  have  been  brought 
there  either  by  himself,  or  by  his  orders,  with  his  other  letters,  for  no  ground 
is  laid  in  the  bill  of  exceptions  for  the  inference  that  it  was  brought  there  by 
any  indirect  means,  or  for  any  indirect  purpose.  The  letter  recommends  that 
the  attorney  of  Mr.  Marsden  should  wait  on  Mr.  Atkinson  or  Mr.  Watkinson 
respecting  a  dispute  mentioned  therein,  and  that  a  case  should  be  settled  by 
Mr.  Marsden'a  and  their  attornies.  This  letter  is  found  in  the  place  and  at 
the  time  before  commented  upon.  It  is  found  open  and  with  the  seal  broken, 
and  indorsed  in  the  handwriting  of  Mr.  James  Barrow,  who  was  at  that  time 
his  attorney^  and  with  the  date  and  name  of  the  writer. 

The  letter,  therefore,  must  have  got  into  the  hands  of  the  attorney  of  the 
testator,  the  very  person  who,  from  its  contents,  was  not  only  the  most  proper 
person,  but  the  only  person  in  whose  hands  it  should  be  placed. 

The  question  is,  whether  the  circumstances  stated  in  the  bill  of  exceptions 
shew  a  reasonable  ground  for  the  judge  to  be  satisfied  that  this  letter  must 
have  reached  the  attorney's  hands  through  the  instrumentality  in  any  way  of 
the  testator,  whether  in  any  way  he  had  acted  upon  it  ?  For  if  there  was 
reasonable  ground  for  such  opinion,  then  the  letter  should  not  have  been 
withheld  from,  but  should  have  been  submitted  to,  the  jury,  as  one  out  of 
the  numerous  facts  upon  which  their  determination  should  be  founded. 

Now  it  appears  to  me,  as  I  have  before  observed,  that  in  the  determi- 
nation of  this  point,  all  suspicion  or  surmise  of  fraud  is  to  be  carefully  kept 
out  of  view,  and  the  several  facts  stated  in  the  bill  of  exceptions  are  to  be 
treated  as  if  they  occurred  in  the  course  of  a  real  and  genuine  transaction. 
The  bill  of  exceptions  states  no  fraud,  because  none  appeared  at  the  trial, 
and  consequently  the  judge  who  is  to  determine  upon  the  admissibility  of  the 
evidence  is  not  at  liberty  to  presume  any.  The  first  point  to  be  observed  is, 
that  the  letter  gets  to  Mr.  Marsden,  the  testator,  for  to  him  it  is  addressed, 
at  Wennington,  where  he  then  lived,  and  with  his  other  letters  and  papers  it 
is  found  after  his  death,  open,  and  with  the  seal  broken. 

In  the  next  place,  it  appears  that  it  did,  in  some  way  or  other,  come  into 
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.  llie  lionils  of  Mr.  Jama  fiarraw,  iho  altorney  of  Mr.  Manden,  (lie  T(tj 
person  to  nhose  conaiileratiun  it  was  to  be  aiibmitted,  according  to  the  ilirec- 
tioDs  of  the  letter  itself. 

This  is  tlie  inference  that  is  naturally  to  be  drawn  from  the  circumstance 
of  llie  indorsement  having  been  made  by  him,  for  upon  what  ground  can  it 
be  said  that  t)ie  indorsement  is  found  to  be  made  upon  this  letter  in  the 
handwriting  of  Mr.  Barrow,  and  the  indorsement  on  all  the  other  letten 
(such  as  are  indorsed)  in  the  handwriting  of  Mr.  Mandcn,  except  that  thii 
particular  letter  was,  by  the  subject-matter  of  it,  required  to  come  lo,  ot  to 
be  put  into  the  hands  of  Mr.  Barron — a  circumstance  which  did  not  apply 
lo  any  of  the  others.  Now  this  letter  could  only  get  into  the  tiands  of 
Mr.  Bitirow  {wiihoui  the  supposition  of  fraud,  which  is  always  to  be  excluded 
where  none  is  siiggesied,)  in  two  ways,  either  by  the  sending  of  the  letter  by 
Mr.  Marsdeit  to  Mr.  Barruip,  and  his  returning  it  back  again,  or  by  Mr. 
BarroTB  taking  it  with  the  assent  of  Mr.  Mandrn,  and  again  returning  it  to 
Mr.  Marsrlen,  In  any  otlier  way  there  must  have  been  contrivance  or  unfair 
dealings  with  the  letter,  on  the  part  of  Mr,  Barrojc  or  some  other  persont; 
and  if  the  letter  was  forwarded  by  cither  of  those  means,  it  denotes  a  dealing 
with  ttic  letter  by  Mr.  Manden,  which  makes  it  admissible  evidence  for  the 
jury.  The  objection  against  this  mode  of  reasoning  appears  to  be  raised, 
that  it  is  in  the  nature  of  a  petitio  principii,  or  an  assumption  of  the  very 
thing  which  is  to  be  proved,  vii.  the  rationality  of  Mr.  Maridtn  ;  but  I  can- 
not feel  the  full  weight  of  tliia  objection.  The  judge  who  presides  at  die 
trial,  by  admitting  this  evidence,  is  not  determining,  nor  has  he  any  right  to 
determine  the  question  of  ilic  competency  of  the  testator.  That  is  the  ques- 
tion which  the  jury  are  to  decide  after  the  termination  of  a  long  course  of 
conflicting  evidence.  All  the  judge  has  to  determine  is,  wbetlier  a  particular 
piece  of  evidence  is,  at  a  particular  period  of  the  cause,  admissible  for  the  con- 
■ideration  of  the  jury  as  the  matter  then  stands;  that  is,  with  respect  to  this 
letter,  whether  there  is  reasonable  evidence  to  satisfy  his  mind  that  it  came 
to  the  testator,  and  Oiat  he  exercised  some  act  of  judgment,  or  understand- 
ing, though  in  ever  so  small  a  degree,  upon  it ;  and  as  it  strikes  my  mind 
that  the  evidence  fully  justifies  such  inference,  1  think  this  letter  ought  to 
have  been  admitted. 

I  cannot,  in  conclusion,  but  express  my  regret  that  the  production  of  these 
letters  was  made  so  strong  a  point  at  (he  trial  of  the  cause,  for  either  their 
admission  or  their  rejection  must  endanger  the  verdict,  whilst  at  the  same 
time  it  is  obvious  that  their  production  or  their  absence  would  have  very 
little  effect  indeed  upon  the  minds  of  the  jury.  But  as  the  parlies  have 
thought  proper  to  raise  the  question,  I  am  bound  to  give  my  opinion  as  it  is 
formed,  upon  the  facts  staled  in  the  bill  of  exceptions ;  and  I  think  upon 
these  facts  the  inference  is,  that  the  letter  of  Mr.  Marlon  reached  the  tes- 
tator, to  whom  it  was  addressed, — that  it  was  acted  upon  by  him, — and  con- 
aequendy,  that  it  ought  not  to  have  been  rejected  at  the  trial ;  and  on  this 
ground  I  think  the  judgment  ought  to  be  that  of  a  venire  de  novo. 

Judgment  affirmed  (o). 
I")  This  CISC  was  twice  a'^uoJ  in  conjeiiuintc  oi  the  resignslion  of  Gaiifw,  J. 
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Curtis  v.  The  Marquis  of  Headfort.  ^»'  ^^**''- 


THIS  was  an  action  of  assumpsit  on  a  banker's  cheque,  dated  on  the  10th     }°  aMuiapiiton 
of  November,  1835,  drawn  by  the  defendant  and  delivered  to  E,  Bond,  to  a  plea  that  it 
and  transferred  by  him  to  the  plaintiff.     The  plea  stated,  that  before  the  31st  ~  «'^"  '»  *  •*" 

•'  ■  *^  '  curity  for  a  gam> 

of  August,  1835  (when  the  statute  5  &6  W.  4,  c.  41,  passed)  the  cheque  was  bUng  debt,  de 
given  by  the  defendant  to  secure  a  gambling  debt  due  to  E.  Bond,  of  which  iep^UMtiou  Sr** 
the  plaintiff  had  notice.     To  this  there  was  a  replication  of  de  injurid,  and  general  demarrer. 
the  defendant  demurred  generally.     A  rule  having  been  obtained  to  shew 
cause  why  this  demurrer  should  not  be  set  aside  as  frivolous,  and  why  the 
plaintiff  should  not  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea : 

C.  Cooper  shewed  cause. — The  replication  in  this  case  is  bad.  Previous 
to  the  late  statute  5  &  6  (F.  4,  c.  41,  this  cheque  was  void  by  the  statute  9 
Ann.  c.  14 ;  and  being  void  from  the  very  making,  the  effect  of  the  plea  was 
to  deny  altogether  the  contract  stated  in  the  declaration.  The  plea  being  in 
total  denial  of  the  right  of  action,  is  not  a  plea  in  excuse  or  in  confession  and 
avoidance ;  and,  consequently,  the  replication  of  de  injuria  is  a  replication 
which  is  bad  on  general  demurrer,  as  it  is  necessary  that  there  should  be 
some  admission  of  the  promise  to  warrant  that  replication.  Crogate's  case  (a) 
is  an  authority  to  shew  that  as  this  plea  is  not  a  mere  excuse,  the  replication 
de  injuria  is  improper.  In  the  case  o£  Fursdon  v.  Weeks  (h)  a  replication  of 
de  injurid  was  held  bad  on  general  demurrer.  That  case  was  considered  in 
the  case  oi  Hooker  v,  Nye  (c),  where  it  was  decided  that  de  injur  id  was  a  bad 
plea  in  substance. — [Coleridge,  J. — That  is  a  distinguishable  case,  as  there  the 

(a)  8  Rep.  66.  (6)  3  Lev.  65.  (c)  4  Tyr.  777  j  2  Cr.  Mees.  fit  Ros.  258. 
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plea  set  up  a  clium  of  inlcreat  in  land.  That  was  set  up  in  the  a 
and  it  was  necessary  fur  the  iikintifi*  to  answer  it.] — In  Griffin  v.  Yatei  (a)  and 
Itaac  V.  Farrar  (6)  it  has  been  held  thai  the  replication  of  de  injuria  is  good  in 
assumpsit ;  in  those  cases  however  the  pleas  were  in  excuse  of  the  contract  in 
the  declaration,  and  confessed  and  avoided  the  alleged  proniise,  but  there  ia 
no  case  where  stich  a  replication  has  been  held  good  in  which  the  plea 
directly  denied  the  promise  in  the  first  instance. — [CuUridgr,  J. — The  case  of 
Hocl  V.  Rich  (e)  is,  I  think,  exactly  like  the  present,  and  there  the  replication 
of  de  injuria  was  held  good  on  general  demurrer.] — lu  that  case  the  plea 
ahened  that  the  bill  of  exchange  was  good  in  the  first  instance,  but  that  the 
plaintiff  under  the  cireumstancea  had  no  right  to  sue  on  it.  In  the  present 
case  the  plea  shews  t!ie  cheque  to  have  been  void  from  the  very  first  to  all 
intents  and  purposes  whalsoevcr((/),  and  therefore  the  replication  of  de 
injuria  is  bad  in  substance.  In  the  case  of  Sdly  v.  Ntitk  (e)  it  was  held,  that 
(o  a  plea  in  assumpsit,  which  was  a  denial  of  the  promise,  and  not  a  mere 
matter  of  excuse,  de  injorid  was  a  bad  rephcation. — \Cvlcndgt,  1. — That  was 
on  special  demurrer.  It  must  be  shewn  here  that  this  replication  is  bad  on 
generai  demurrer,]  — In  Whillaker  v.  Mason  (/)  it  was  held,  that  de  injuri4 
was  a  bad  replication  in  assumpsit,  to  a  plea  which  did  not  admit  the  contract 
and  o6er  an  excuse  for  not  performing  it.  In  Crisp  v.  Griffitis{g)  such  a 
replication  was  again  held  to  he  bad ;  and  though  tliat  was  on  special  detnurrer, 
the  distinction  was  not  taken  between  special  and  general  demurrer.  It  is 
sutllcient  on  this  rule  that  it  be  shenn  that  the  demurrer  is  not  frict/lous, 
which  it  is  submitted  has  been  done,  and  consei^uently  the  rule  must  be  dis- 
charged. 

Plait,  contra,  was  stopped  by  the  Court, 

Coleridge,  J. — Feeling,  as  I  do,  that  this  case  has  been  most  ably  inres- 
tigated,  and  being  bound  also  to  remember  the  state  of  the  special  paper,  and 
of  the  delay  that  would  accrue  were  I  not  to  decide  it ;  and  having  moreover 
a  very  clear  opinion  on  the  point,  I  feel  that  I  am  called  on  to  decide  it.  The 
question  is  not  whether  the  replication  is  multifarious,  nor  whether  there 
is  any  other  objection  in  point  of  form ;  the  only  question  is,  whether  the 
replication  is  substantially  bad;  that  is,  whether,  under  any  circumstances, 
this  replication  to  this  plea  can  be  replied.  A  few  years  ago  it  wouid  not 
have  been  held  a  good  replication  ;  several  late  cases  have  however  decided 
thai  it  may  be  pleaded  in  assumpsit-,  hut  then  it  is  said,  that  there  must  be 
some  admission  of  the  original  promise  in  order  to  authorise  it.  I  do  not 
however  see  the  good  sense  of  that  position.  It  does  not  depend  on  the 
doctrine  laid  down  in  Crogatc'i  case,  but  on  the  misunderstanding  of  that 
doctrine.  That  case  determined  that  this  replication  was  good  where  the 
plea  consisted  merely  of  matter  of  excuse,  and  of  no  matter  of  interest  what- 
soever (/i).     1  do  not  understand  the  distinction  which  Mr.  Cuuper  insisted 

(a)  1  Hodget,  367  ;  2  BiDg.  N.  R.  S79 ;  (e)  I   Gale,  237  ;  4  Dowl.  P.  C.  348  ;  2 

4  Dofi.  P.  C.  647  ;  2  Scoll,  845.  Cr.  M.  &  Itos.  355. 

(6)  1  Gale,  385;  4  Uowl.  P.  C.  750  ;  1  (/)  2  Bing.  N.  R.  359;  !  Hodges,  3 19. 

M««g.  &  Well.  65.                .  (?)  I  Gale.  106 ;  3  Dd»1.  P.  C.  753  ;  2 

(c)  i   Gale,  225;  2   Ci.  Mees.  &  Res.  Cr.  Hees.  &  llos.  159. 

360;  4   IJowl.  P.C.228.  (/.)  See  Our,(™j  v.  ie%.  in  error,  9  Biog. 

(d)  BulsMEdiMn/lv.Picli,  4E.&Aia.  766;  3  Tyr.  430;  I  Ct. &  Weei.  500 ;  3  U. 
212.  6iAdo!.  2. 


MICHAELMAS  TERM,  1837. 


669 


on  when  he  said,  that  in  assumpsit  this  replication  might  be  good  in  certain 
cases,  but  could  not  be  so  in  this  case.  That  argument  cannot  be  founded  on 
Crogates  case.  The  rule  there  laid  down,  when  applied  to  assumpsit,  falls  to 
the  ground,  and  I  think  that  I  am  warranted  in  saying  so  by  the  case  of  Noel  v« 
Rich,  which  is  precisely  similar  to  the  present.  The  only  distinction  which  Mr. 
Cooper  makes  is  this,  that  this  cheque  was  bad  in  its  inception  ;  whereas  in  that 
case  the  bill  of  exchange  was  good  in  the  first  instance,  but  there  was  no  right 
of  action  in  the  parties  who  then  sued  on  it.  That,  I  think,  is  a  distinction  with- 
out a  difference.  The  Court  in  that  case  said,  that  de  injur  id  was  substantially 
a  good  replication.  The  plea  denied  that  there  was  any  promise  as  between 
Noel  and  Rich,  as  stated  in  the  declaration,  yet  it  was  held,  that  the  repli- 
cation of  de  injuria  was  good,  and  that  if  there  was  any  objection  at  all,  it 
was  in  point  of  form  only.  Lord  Ahinger  there  says^  "  I  am  also  inclined  to 
think  that  the  replication  is  good,  and  that  the  objection  made  to  it  is  matter 
of  form.  Formerly,  under  the  general  issue,  most  defences  might  be  given 
in  evidence ;  but,  since  the  Court  promulgated  the  general  rule  for  the  pur- 
pose of  simplifying  trials  at  nisi  prius,  that  all  defences  must  be  pleaded,  the 
general  issue  now  only  puts  in  issue  the  making  of  the  promise ;  and  in  actions 
on  bills  of  exchange,  there  is,  strictly  speaking,  no  general  issue ;  but  if  the 
promise  has  been  broken,  the  defendant  must  plead  his  defence  specially.  If 
the  Court  is  right  in  throwing  the  burthen  of  proof  on  the  defendant,  the 
plaintiff,  by  his  replication,  certainly  does  so.  He  in  fact  says  that  he  denies 
the  cause  which  the  defendant  alleges  he  had  for  breaking  the  promise  laid 
in  the  declaration."  That  is  all  that  is  done  in  this  case ;  the  defendant  has 
set  out  facts  which  make  a  clear  defence,  and  the  plaintiff  says  those  facts  do 
not  exist.  Why  may  not  he  do  that  ?  We  have  nothing  now  to  do  with  the 
multifariousness  of  the  replication.  Again,  Alderson,  B.  says,  '*  It  appears 
to  me  that  the  replication  is  good.  The  defendant  says  that  the  plaintiff  has 
no  right  to  maintain  his  action  for  the  cause  stated  in  the  plea.  The  plain  tiff, 
in  reply,  alleges  that  the  cause  stated  in  the  plea  is  not  true.  Whether  in 
point  of  form  this  replication  is  right  or  not,  is  a  different  question.*'  That 
case,  therefore,  seems  to  me  a  direct  authority  in  principle^  and  also  to  be  on 
all  forms  with  the  present,  and  therefore  I  think  this  replication  is  good  on 
general  demurrer  (a). 

Rule  absolute. 

(a)  See  Parker  v.  Rilty,  1  Horn.  &  Hurl.       (which  was  decided  in  the  previous  Trinity 
5 ;  3  Mees.  &  Web.  230,  in  which  this  case      Term)  was  cited. 


Bail  Court. 


Curtis 

Marquis  of 
Hjcadfort. 


Ex  parte  Tomkins. 

J/0iATELEY,  by  the  desire  of  the  examiners  of  attornies,  moved  for  an     a»  »"orDey 
order  directed  to  them^  to  examine  Mr.  Tomkins  under  the  following  cir-  venteen  <ia^ 
cumstances.     He  was  articled  in  October,  1832,  for  five  years,  to  a  person  Jjjj*^  Jf^^^i^j 
named  Davis,  in  whose  ofHce  he  was  employed  until  Davis  died  on  the  24th  derk  wu  aasigocd 
of  July,  1835.     On  the  10th  of  August  following  he  was  assigned  over  X™ey"towho« 

the  clerk  nude  up 
the  time  at  the 
end  of  the  five  yean  >-HtU,  that  be  might  be  examined  for  admiMion  as  an  attorney. 


TOMXINI 

I 
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10  another  altorney,  Grorgr,  having  been  engaged  the  intervening  * 
days  in  the  business  of  Davis  in  his  ofBec.  He  served  in  George's  oRice, 
and  in  that  ofhis  agents  in  London,  to  the  end  of  the  (ive  years,  aitd  for  more 
than  seventeen  days  beyond  that  time.  The  question  was,  whether  there 
had  been  a  sufficient  service  under  the  articles,  seventeeD  days  having  inter- 
vened between  the  deatli  of  his  first  master,  and  the  time  when  he  was  as- 
signed  over. 


LiTTLEDALE,    J.- 


lay  take  the  order  (h). 


Ordered  accordingly. 


(o)  See  In  n  Snilh.  I  Dovf.  i  Ryl.  i4  ;  and  EiparU 


Ex  parte  SoLiTntRN. 


B.p«K».  pETE/J^DORfr,  on  the  14th  of  November,  moved  for  leave  to  admit  a 
niun'i  person  as  an  attorney  this  term,  under  the  following  circumstances.     He 

wforhia  i,m]  given  all  the  necessary  notices  previous  to  Easter  term  last  for  his  ad- 
'inTnuLt^  mission  in  Trinity  term.  In  Trinity  term  he  passed  his  examination  and 
m'cd'T  "''•*'"*''  '''^  examiners'  certificate.  He  then  made  inquiry  of  an  oiHcer  of 
luiDii  In  the  examiners  when  it  would  be  necessary  to  be  admitted,  and  was  in- 
'h'.'^MM  fo'''"*'^  '^^'  ''^  might  be  admitted  any  time  before  the  end  of  the  present 
to  1^  r>a  term,  and  accordingly  he  did  not  apply  to  be  admitted  in  Trinity  term.  Sub- 
*  al  "  '  sequently  he  discovered  that  he  could  not  be  admitted  this  term,  his  notices 
crmcd  having  been  for  admission  in  Trinity  term,  which  rendered  the  present  appli- 
lauuFii,  cation  necessarj-.  It  was  submitted,  that  as  the  mistake  was  owing  to  a  mis- 
'^«rc«b  (construction  by  the  officer  of  the  rule  H.  T.  6  W.  4,  s.  1  (6),  which  ordered 
.»th*i»[  that  the  esam'infra'  cerlificafc  should  he  in  force  to  the  end  of  the  term  follon" 
1""^        ing  the  date  thereof,  the  present  application  might  be  granted. 

LiTTLEDALE,  J, — If  I  wcre  to  grant  the  application  I  should  be  dispensii^ 
with  a  rule  of  Court,  which  I  cannot  do.  Application  may  be  made  to  the 
full  Court  on  the  subject,  or  else  I  will  grant  leave  for  the  applicant  to  give 
now  the  necessary  notices  for  his  admission  on  the  last  day  of  Hilary  term  (c). 

PetcTsdorff  elected  to  give  fresh  notices  accordingly. 


James,  the  same  day,  ii 
give  such  notices  for  admi 
dale,  J.  granted. 


a  similar  case,  made  an  application  for  leave  to 
lion  on  the  last  day  of  Hilary  term,  which  Little- 


Ex  parte  Hilyard. 

Bouwiiowu    JAMES,  on  the  last  day  but  two  of  the  term,  moved,  on  the  part  of  a  person 
from  iicina  who  was  desirous  of  being  admitted  as  an  attorney  of  ihc  Court,  that  he 
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might  be  allowed  immediately  to  give  the  requisite  notices  for  his  admission  ^uU  Court, 
on  the  last  day  of  next  Hilary  term.     He  had  given   the  requisite  notices        v^/^ 
in  proper  time^  for  his  admission  last  Trinity  term,  and  had  been  examined        £x  paitc 
for  his  admission  in  that  term,  and  had  obtained  the  examiners'  certificate,       Hilyard. 
but  had  been  prevented  by  illness  from  being  admitted. 

Cur,  adv,  vult, 

LiTTLEDALE,  J.  the  next  day  said,  that  perhaps  it  was  a  case  in  which 
some  relaxation  of  the  Rule  of  Court  might  be  made,  and  gave  leave  that  the 
notices  should  be  given  as  requested  (a). 

Ordered  accordingly. 

(a)  See  Ex  parte  Thompton,  1  Will.  Wol.  &  Hod.  33,  and  the  previous  case. 

Ex  parte  Willis. 

T  ADDISON,  on  the  1 7th  of  November,  moved  for  leave  that  an  attorney  where  the  copy 
might  give,  nunc  pro  tunc,  to  the  clerk  of  the  Chief  Justice,  the  copy  of  of  the  affidavit  re- 
the  affidavit  required  by  the  6th  Rule  of  H.  T.  6  fVUl,  4  (6),  previous  to  his  Rnieof  ii.t.  6 
re -admission  on  the  last  day  of  the  present  term.  All  the  notices  had  been  ^iJe  clerk  of7h'e 
regularly  given,  and  the  copy  of  the  affidavit  ought  to  have  been  given  Chief  Jastice  pre- 
before  the  commencement  of  the  term,  but  had  been  inadvertently  omitted  ][Si^^onof  aa 
to  be  done,  and  the  mistake  had  only  just  been  discovered.  attomej.  had 

been  iaadver- 
tentl  J  omitted, 

LiTTLEDALE,  J. — Two^thirds  of  the  term  has  now  elapsed,  and  the  object  the  court  allowed 
of  the  rule  is,  that  the  affidavit  may  be  left  with  the  clerk  at  the  com-  \^c  pro  tunc, 
mencement  of  the   term,  so  that  an  opportunity  may  be  had  of  looking 
into  the  case ;  if  it  is  omitted  to  be  left  as  required,  then  no  opportunity  is 
given.     However,  the  copy  of  the  affidavit  may  be  left  now,  but  the  clerk 
must  give  notice  of  it  to  the  Chief  Justice  (c). 

Ordered  accordingly. 

(b)  1  liar,  k  Wol.  639.  (c)  See  Ex  parte  Collins,  1  Will.  Wol.  &  Dav.  73. 


Featherson  v.  Whateman. 

JfyALL  opposed  a  motion  to  charge  the  defendant  in  execution,  on  the     Tiie  Court  wui 
ff round  that  the  warrant  of  attorney  on  which  the  judcrment  had  been  defer  charging  a 

o  ^  J  •!       o  defendant  in  exc- 

obtained  was  usurious.  cuUon  on  a  jadg. 

ment  on  a  warrant 
of  attorney  until  t 

Lumley,  contra,  submitted  that  usury  might  be  a  good  ground  for  a  dis-  motion  u  made 
tinct  motion,  but  was  no  ground  for  opposing  the  charging  the  defendant  in  th^^'iSyUe^  on 
execution,  the  judgment  being  perfectly  regular.  ^«  ground  of 

usury  in  the 


LiTTLEDALE,  J. — It  secms  to  me  that  this  application  must  be  suspended, 
so  that  Mr.  Ball  may  have  an  opportunity  of  moving  to  set  aside  the  judg- 
ment on  the  ground  of  usury.  Unless  there  appears  cause  for  setting  aside 
the  judgment  on  account  of  usury,  I  think  that  the  plaintiff  is  entitled  to 
charge  the  defendant  in  execution. 


tranaaction. 
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Ball  then  moved  to  set  aside  the  judgment,  and  to  have  the  v 
attorney  deliverfd  up  lo  be  cHricelled.  but  it  not  appearing  that  there  wtt 
usury  in  the  transaction,  the  rule  was  mode  absolute  to  charge  the  dcfenihuit 

Rule  absolute. 


HuBDEitsTEY  V.  Lord  Lancford, 

la  uution       fT^HlS  was  an  action  on  a  bill  of  exchange  against  the  acceptor.     The  de- 
eapBr o/'bui  or  claraiion  was  delivered  on  the  tjth  of  June,  at  which  time  the  defendant 

««duui(f.  ■iio  flias  abroad.  The  defendant's  attorney  obtained  further  time  to  plead,  on 
to  pimd  luuiiiy,  the  usual  terms  of  pleading  issuably,  &c.  After  an  allempt  to  obtain  still 
ihcCMnKJintid  further  lime  to  plead,  the  attorney,  on  the  1st  of  July,  pleaded  noa-accepl- 
juiiincut  iTcu-  ance.  On  the  7th  the  defL^ndant  changed  bis  attorney,  and  the  same  day  ■ 
on7h»  Mmt'biii'"'  summons  Was  taken  out  to  change  the  plea,  on  tne  ground  that  the  defendant 
l>ja  Uiic>i priun.  had  been  abroad,  and  was  consequently  unable  to  instruct  his  attorney  what 

I  defence  to  make>      IftHiams,  J.  having  refused  tlie  application,   a  subse- 

quent application  was  made  to  Park,  i.  and  refused,  and  notice  of  trial 
was  given  for  the  second  sittings  in  this  term,  November  7th.  On  the  4th 
of  November  a  rule  nisi  was  obtained  to  withdraw  the  plea,  an<l  to  plead 
instead  a  judgment  recovered  against  the  defendant  on  the  same  bill  of 
exchange,  in  on  action  brought  by  another  person. 


E.  V.  ffilliams  shewed  cause  in  the  first  instance. — The  defendant  is  under 
terms  to  plead  issuably;  he  cannot  therefore  plead  this  plea,  as  it  is  clearly 
a  demurrable  plea,  it  being  no  answer  to  this  action  to  say  lliat  s  judgment 
has  already  been  obtained  against  the  defendant  by  a  third  party. 

Hoggins,  contr^. — This  plea  is  not  a  demurrable  plea,  but  is  a  good  answer 
to  this  action.  Besides,  even  if  it  is,  a  plea  which  is  open  to  a  general 
demurrer  is  within  the  terms  of  pleading  issuably. 

LiTTLEDALE,  J.— It  seems  to  me  that  this  is  a  plea  which  goes  to  the 
merits  of  the  action,  and  therefore  leave  ought  to  be  given  to  plead  it. 
The  plaintiff  may,  if  he  pleases,  demur  to  the  plea. 


Sharman  V.  Cook. 

""  JV  ^'  ^^'^^^^'  ""  ■'is  ^'l'  of  November,  applied  for  an  attachment 
Fore  ■  against  the  sheriff.     In  August  the  defendant  was  arrested,  and  the 

n  sheriff  returned  cepi  corpus.  A  judge's  order  under  the  RuleH.  T.  3  IV.  4  (a) 
' '"''  was  then  obtained  for  the  sheriff  to  bring  in  the  body,  which  expired  on  the 
a  30th.  Bail  were  put  in,  but  they  were  practising  attornies,  and  it  was  therefore 
■■'<'  (fx)  I  Dowl.  r.C.  731. 
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a  nullity  (a).     On  the  6th  of  September  the  defendant  was  rendered,  and  an  Bail  Court. 

apph'cation  was  made  to  a  judge,  who  ordered  that  bail  might  be  put  in  on  v^^^^^^ 

payment  of  costs,  and  without  prejudice  to  the  plaintiff's  proceedings  against  Sharmah 

the  sheriff.     The  order  to  bring  in  the  body  having  been  made  a  Rule  of  Cook. 
Court,  it  was  submitted,  that,  according  to  the  Rule  of  H.  T.  3  Will,  4,  the 
sheriff  was  liable  to  an  attachment. 

LiTTLEDALE,  J. — What  can  be  the  object  of  an  attachment  ?  If  there  has 
been  a  render,  and  no  trial  has  been  lost,  which  there  cannot  have  been  in 
this  case,  the  sheriff  can  have  the  attachment  set  aside  on  payment  of  costs, 
and  it  will  not  be  ordered  to  stand  as  a  security  (6).  Supposing  he  has  not 
taken  a  bail-bond,  the  attachment  will  still  be  set  aside  on  the  same  terras, 
as  there  has  been  a  render.     I  cannot  therefore  grant  the  attachment  (c). 

Rule  refused. 

(a)  Reg.  Gen.  H.  T.  2  IF.  4,  I.  13 ;    1  (c)  See  also  71^^  King  v.  The  Sheriff  of 

Dowl.  P.  C.  185.  Midilletex,  2  M.  &  Selw.  562  ;  and  Harriion 

(6)  Reg.  Gen.  H.T.  2  IF.  4,  V  ;  1  Dowl.  v. ,  1  Tjr.  531. 

P.  C.  199. 

Maynard  V.  Lackington. 

JpETERSDORFF  applied  to  the  Court  for  leave  to  file  a  certificate  of  the     a  rule  for  filing 
award  of  costs,  and  of  the  Master's  taxation  thereon,  under  the  acts  •certificate  of 

the  award  of  costs 

3  &  4  Will.  4,  c.  73  ;  5  ^^  fTtll.  4,  c.  45  ;  and  6  &  7  Will.  4,  c.  5,  for  com-  andusaUon 
pensating  the  owners  of  slaves  upon  the  abolition  of  slavery.     By  the  10th  Jile'sulMj"coS- 
section  of  the  latter  act,  the  commissioners  of  arbitration  were  empowered  pensauon  Act, 
to  award  costs  against  the  party  opposing  a  claim  for  compensation,  and  to  ,,  |J[ },  ^  ^uie   ' 
give  a  certificate  of  their  award  of  costs,  on  which  certificate  the  costs  were  ^^  ^^^y* 
to  be  taxed ;  "  and  if  the  person  or  persons  by  whom  such  costs  shall  be 
awarded  to  be  paid,  or  who  shall  be  liable  to  pay  the  same,  shall  neglect  or 
refuse  to  pay  the  amount  so  taxed  as  aforesaid,  it  shall  be  lawful  for  the 
person  or  persons  to  whom  the  same  shall  be  awarded  to  be  paid,  to  file  the 
said  certificate  and  taxation  signed  by  the  Master,  with  an  affidavit  verifying 
the  same,  in  any  of  the  said  Courts ;  and  the  Court  wherein  the  same  shall  be 
filed  is  hereby  authorised,  upon  motion  made  to  the  said  Court,  and  on  being 
satisfied  of  the  truth  of  the  said  afifidavit,  to  order  judgment  to  be  entered 
up  for  the  sum  specified  in  such  taxation  for  the  person  or  persons  to  whom 
the  same  shall  be  awarded  to  be  paid.**     The  certificate  was  verified  by  affi- 
davit, and  the  only  question  was,  whether  the  rule  should  be  a  rule  absolute 
or  only  a  rule  nisi. 

LiTTLEDALE,  J. — It  must  be  a  rule  nisi  only,  as  the  other  party  may  per- 
haps be  prejudiced  by  the  proceeding. 

Rule  nisi  granted. 
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'.  liUrEN'S  DF-NCn. 


Ex  parte  Woodwahd. 

'    ^lilS  wna  an  applicaiian  on  the  part  ofa  person  wlio  Ii.iJ  been  articled  to 
,  an  attorney  who  httil  abiicaniled,  nnd  was  gone  to  America.      A  rule 

nisi  had  been  obtained,  calling  on  the  attorney's  broiber,  tvlio  had  been  in 
partnership  with  him,  and  nho  held  a  power  of  attorney  to  act  fur  hira,  to 
shew  cause  why  the  articles  of  clerkship  shoiilfl  not  be  cancelled,  or  why  he 
should  not  aasign  tliem  over  to  another  nllorney,  ood  why  lie  should  not 
'  deliver  up  a  bond  which  had  been  given  for  securing  the  payment  of  the 
premium.  The  bond  had  been  lef\  with  his  papers  in  his  brother's  poi- 
session,  who  had  refused  to  deliver  them  up  without  an  authority  fram  his 
brother. 

S.  Hughes  moved  to  make  the  nile  absolute  on  an  afBdavit  of  service,  no 
canse  being  shewn,  and  submitted  that  the  part  of  the  rule  requiring  the 
attorney's  brother  to  aasi^rn  the  articles  should  be  made  absolute,  as  he  held 
the  power  of  attorney  to  act  for  his  brother,  and  also  the  part  requiring  the 

delivery  up  of  the  bond, 

LiTTLEDALE,  .1.— Tlio  Court  csiuiot  conipel  the  brother  to  act  merely 
because  he  holds  a  power  of  attorney.  The  Court  has  no  authority  to 
compel  him  to  assign  the  articles  or  to  deliver  up  the  bond.  Only  the  part  of 
the  rule  as  to  cancelling  the  articles  may  be  made  absolute. 

Rule  absolute  accordingly. 


Cope  v.  Levt. 

■^JOTICE  of  trial  was  given  in  this  case  for  the  first  sittings  in  the  term. 

On  the  day  of  the  first  sittings,  before  the  Court  sat  at  Nisi  Prius,  the 
I  cause  not  having  been  entered  for  (rial,  and  the  notice  of  trial  not  having  been 
,  countermanded,  a  rule  nisi  was  obtained  for  judgment  as  in  case  of  a  nonsuit 

,f      Gunning,  on  a  subsequent  day,  shewed  cause  against  the  rule,  and  con- 
tended that  the  rule  had  been  moved  too  early,  the  default  in  not  proceeding 
t  to  trial  not  having  occurred  when  the  rule  was  moved.     He  also  contended, 
'  that  from  what  appeared  on  the  affidavit  in  opposition  to  the  rule,  the  rule 
ought  to  be  discharged  without  giving  a  peremptory  undertaking. 


Hoggim,  contra. 


:.E,  J. — I  think  that  there  wn 
this  rule  was  moved  for;  but  as  the  aflida 
proceeding  to  trial,  and  for  not  giving  a 
must  be  discharged  generally. 


i  a  sufRcient  default  at  the  time 
its  shew  a  sufficient  cause  for  not 
peremptory  undertaking,  the  rule 

Rule  discharged. 
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Bail  Court, 

In  the  matter  of  Turner.  ^-^^^^ 

ipETERSDORFF  moved  for  a  rule  for  an  attachment  for  disobedience  to     An  atuciimfnt 
•'■      a  rule  of  Court,  on  an  affidavit  in  which  the  "  rule"  was  throughout  ZT^^htl^u^ 
called  the  *'  order"  of  the  Court.     The  mistake  was  owing  to  the  circum-  to  a  rule  of  court 
stance  of  a  judge  having  made  an  order  which  was  subsequently  made  a  ^iung*ian^ 
rule  of  Court,  and  it  was  for  disobedience  to  that  rule  the  attachment  was  "  o'***^'*  of 
sought  for. 

LiTTLEDALE,  J. — I  cannot  grant  the  rule  on  that  affidavit;  if  I  were  to 
do  so,  it  might  lead  to  great  confusion  in  the  practice  in  such  cases.  It  is 
far  better  that  a  fresh  affidavit  should  be  sworn. 

Rule  refused. 


Robinson  v.  Hawkins. 

THIS  was  a  rule  to  set  aside  the  proceedings  in  an  action  on  a  bail-bond     i>  The  Rule 

for  irregularity.     On  the  20th  of  October  the  original  defendant  was  24*  u  8upe«eded 

arrested ;  bail  above  were  put  in  on  the  30th ;  on  the  31st  the  plaintiff  took  ^l  '•*«  Unifor- 

an  assignment  of  the  bail-bond,  and  the  same  day  commenced  proceedings  Actlwidther^ 

on  it.     There  was  no  indorsement  on  the  process  ai?ainst  the  bail  of  the  debt  'o'*  •  p'*'ntiff 

and  costs.  bood  in  suit  im- 

mediately on  the 
expiration  of  the 

W,  H,  Watson  shewed  cause. — This  rule  was  moved  on  the  ground,  that  time  for  putting 
as  the  arrest  was  on  the  20th  of  October,  the  27th  was  therefore  the  last  '"i^*'in*a^ action 
day  for  putting  in  bail,  and  that  by  the  Rule  of  H.  T.  2  Will.  4,  I.  24(a),  it  pn  a  bail-bond  it 
is  required  that  "  no  bail-bond  taken  in  London  or  Middlesex  shall  be  put  indoi^"n*the '^ 
in  suit  until  after  the  expiration  of  four  days,  nor,  if  taken  elsewhere,  till  process  Uie 
after  the  expiration  of  eight  days,  exclusive  from  the  appearance  day  of  the  debt"and°co$tt. 
process."     Even  however  supposing  that  these  proceedings  were  commenced 
within  the  four  days  mentioned  in  that  rule,  still  that  rule  is  superseded  by 
the  Uniformity  of  Process  Act,  2  &  3  Will.  4,  c.  39.     That  rule  was  made 
for  the  purpose  of  assimilating  the  practice  in  the  different  Courts,  but  the 
Uniformity  of  Process  Act  entirely  alters  the  practice.     The  warning  at  the 
back  of  the  capias  says,  that  "  if  a  defendant,  having  given  bail  on  the  arrest, 
shall  omit  to  put  in  special  bail  as  required,  the  plaintiff  may  proceed  against 
the  sheriff  or  on  the  bail-bond."     In  Mr.  Tidd^s  last  work  on  Practice  (6) 
that  rule  is  mentioned  as  being  no  longer  in  force,  being  superseded  by  the 
Uniformity  of  Process  Act.     The  case  o£  HUlary  v.  Rowles{c)  is  an  express 
decision  to  this  effect.     Another  objection  is,  that  there  is  no  indorsement 
on  the  summons  against  the  bail  of  the  amount  of  the  debt  and  costs,  ac- 
cording to  the  Rules  of  H.  T.  2  JVUL  4,  II  ((/),  and  M.  T.  3  mil.  4,  s.  5  (e), 
but  the  cases  of  Rowland  v.  Dakcyne  (/),  and  Smart  v.  Lovick  (g),  decide  that 
to  be  unnecessary  in  an  action  on  a  bail-bond. — \^Littledalet  J. — How  can  it 

(a)  1  Dowl.  p.  C.  186.  (d)  I  Dowl.  P.  C.  198. 

(6)  New  Practice,  p.  166.  (e)  1  Dowl.  P.  C.  471. 

(c)  5  B.   &  Adol.  460  ;  2  Dowl.  P.  C.  (/)  2  Dowl.  P.  C.  832. 

201 ;  and  see  Alston  v.  Underhill,  2  Dowl.  (g)  3  Dowl.  P.  C.  34. 
P.  C.  26  ;  3  Tyr.  427  ;  1  Cr.  &  Mees.  492. 
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be  necessary  to  inilorse  that  ?  In  an  action  on  a  bail-bond,  it  mwsi  be  either 
oa  iho  fttngUDt  of  the  bail-bond  being  paid,  or  on  terms,  that  itie  proeecdingt 
tnay  be  sUyetl.] 

•Smuin,  contril. — The  warning  at  llie  back  of  the  capias  musi  mean  that 
llie  ])lainiilT  shall  proceed  aecording  to  the  practice  of  tht  Cotiriv,  that  ii, 
according  to  the  Ruk-  of  II.  T.  Si  it'itt.  4.  The  obji^ct  of  that  rule  was  to 
put  the  bail  in  the  same  situation  as  ihc  slienfT,  as  the  EherifT  had  four  days 
to  put  in  bail  after  tlie  return  of  the  nrit,  and  it  seemed  inconsistent  that  the 
bail  should  be  put  in  a  worse  situation  than  the  sheriff.  It  is  submitted  that 
the  meaning  of  ihe  warning  on  the  capins  is,  that  the  plaintiff  may  proceed 
in  tu<A  mmncT  as  by  ihe  practice  of  the  Court  he  was  then  allowed  ;  and  thai 
as  the  bail-bond  was  put  in  suit  before  the  four  days  exclusive  from  the 
appearance  day  of  the  process  had  elapsed,  during  which  time  bail  aboTe 
were  put  in,  this  rule  must  he  absolute  on  that  ground.  In  the  case  of  IfUlary 
T.  Rmeles  the  attention  of  the  Court  was  not  suflicienily  called  to  the  terms 
of  the  warning.  It  is  also  submitted,  that  the  other  point  is  a  good  ground 
for  Tnaking  this  rule  absolute. 

XiiTTLEDALTi,  J, — Thc  judgment  of  the  Court  in  HUIary  v.  A03&4  ii 
decisive  on  the  first  point,  that  the  Rule  H.  T.  2  WUi.  4,  1.  24,  is  snper- 
■eded  hy  the  Uniformity  of  Process  Act.  1  am  also  clear  on  the  other 
point,  tliat  it  ia  not  necessary  to  make  tlie  indorsement  on  the  summon* 
agaiuat  the  bail.  The  bail  must  either  pay  the  penalty  of  the  bond  or  else 
take  such  terms  as  thc  Court  think  proper  to  allow.  The  rule  must  there- 
fore be  discharged,  with  costs. 

Rule  discharged,  with  costs. 

Walton  r.  Machin. 

ThcpiiintiiF  'T^HE  defendant  bought  three  pipes  of  wine  of  the  plaintifT,  and  gave  his 

^'"* '™'"!  acceptance  for  the  amount,  but  the  plaintiff  retained  the  wine.     The 

the  uBonat  dF  ■  bill  was  not  paid  when  due,  and  the  plaintilf  arrested  the  defendant  for  the 

i>iiiof»ie-hMi*.  araoimt.     The  plaintiff  had  since  been  applied  to  either  to  deliver  the  wine, 

biiu(h[  by  the  or  else  to  sell  it,  and  hold  the  proceeds  towards  payment  of  the  bill,  but  had 

|.w"tifft.w  «r  refused. 

dilinnd,  the 

on^rih.  ^iintiff  ^'  ^-  Richards  now  applied  to  the  Court  for  a  rule  calling  on  the  plaintiff 
either  u>  deiirir  (o  shew  cause  why  the  wine  should  not  be  sold,  and  the  proceeds  received 
•all  them  and  by  the  plaintiff  in  part  discharge  of  the  debt.  It  was  submitted,  that  although 
■Ppijf  the  pto.  (Jig  plaintiff  might  be  entitled  to  retain  the  wine  on  the  bill  being  dishonoured, 
aFiba  ihIi!'  yei  that  It  was  hard  on  the  defendant  that  the  plaintiff  would  neither  sell  it 

himself  nor  give  it  up,  so  as  to  enable  the  defendant  to  sell  it.  1 

LiTTLEDALE,  J. — If  I  were  to  grant  this  rule  I  should  be  introducing  quite 
a  new  practice.  The  defendant  must  pay  the  hill  and  then  bring  his  action 
for  the  wine. 

Rule  refowd. 
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Ex  parte  Todd. 

AN  award  having  been  made  concerning  some  matters  in  dispute  between     xh*  Court  win 
two  persons,  which  had  been  referred  by  a  deed  of  reference,  a  rule  was  grant  a  rule  uisi 

only  for  the  at- 

obtained  in  Trinity  term   for  one  of  the  parties  to  produce  the  deed  of  tciUng  witness  to 
reference,  in  order  that  it  might  be  made  a  Rule  of  Court,  according  to  one  ««'««»»  "ffi^fvit 

.  o  '  o  of  the  execution 

of  its  provisions.     It  was  produced  accordingly  on  the  17th  of  November,  of  a  submission  lo 
when  it  was  found  that  Stevenson,  an  attorney  living  at  Darlington,  in  the  ord^thatit may 
county  of  Durham,  was  the  attesting  witness  to  the  execution.  be  made  a  Rule  of 

Court,  though  the 
witness's  name 

/.  AddUon^  on  Saturday  the  18th  November,  moved  for  a  rule  calling  on  was  only  disco- 
Steventon  to  shew  cause  peremptorily  on  Monday  the  20th  why  he  should  before,  and*^ 
not  make  an  affidavit  of  the  execution,  in  order  that  the  deed  might  be  made  though  the  term 
a  Rule  of  Court. — It  is  necessary  that  this  affidavit  should  be  made,  as  it  is  pired  in  which 
required  by  the  statute  9  &  10  Will,  3,  c.  15,  that  an  affidavit  of  one  of  the  the  party  apply- 

,  '*  ing  was  bound  to 

witnesses  to  the  execution  should  be  produced  on  the  deed  of  reference  being  move  to  set  aside 

made  a  Rule  of  Court.     As  the  object  of  making  the  deed  of  reference  a  ^®  •'^d. 

Rule  of  Court  is  to  be  enabled  to  make  a  motion  to  set  aside  the  award,  and 

as  that  motion  cannot  he  made  later  than  Friday,  November  24th,  which  is 

the  last  day  but  one  of  term,  it  is  submitted  that  there  would  not  be  time 

to  get  the  necessary  affidavit  except  by  granting  this  peremptory  rule.    The 

deed  of  reference  having  only  been  produced  the  day  before,  this  motion 

could  not  be  made  earlier,  and  the  Court  will  therefore  grant  this  rule  from 

the  necessity  of  the  case  ;  Clarke  v.  Elwick  (a), 

LiTTLEDALE,  J. — How  cau  I  grant  a  rule  on  a  person  at  Darlington  to 

shew  cause  on  Monday  ?     He  might  become  liable  to  an  attachment  when 

he  had  not  been  served  with  the  rule.     If  I  grant  a  rule,  and  it  is  made 

absolute  on  Monday,  and  is  then  sent  down  to  Darlington,  it  will  get  there 

on  Wednesday,  and  the  affidavit  may  be  returned  by  Friday,  but  then  if  the 

attorney  should  not  be  at  home,  that  could  not  be  done.     All  I  can  do  is  to 

grant  an  ordinary  rule  nisi,  calling  on  the  attorney  to  shew  cause  why  he 

should  not  make  the  affidavit ;  and  even  then  I  doubt  whether  it  can  be  made 

absolute  on  Thursday  (6). 

Rule  nisi  accordingly. 

(a)  1  Strangle,  1 .  In  Re  Perring  and  Keymer,  3  Dowl.  P.  C. 

(b)  See  Reynolds  v.  Askew,  ante,  366 ;  and      98. 


The  Queen  v.  The  Earl  of  Dunraven. 

npHIS  was  an  indictment  for  a  nuisance  to  a  highway,  by  building  on  part     ^-  "^^  Co«rt 
of  it.    The  indictment  was  preferred  by  a  person  to  whom  the  nuisance  indictment  for  a 
was  a  great  injury,  as  it  prevented  free  access  to  his  premises.     The  indict-  «»«*»«»««  hy 
ment  was  removed  into  the  Court  of  King's  Bench  by  the  prosecutor,  and  ing  on  part  of  a 
judgment  was  suffered  by  default.  Slfre^nom".! 

fine  when  the 
Boiaaoce  has  been  removed,  if  it  appears  that  the  public  has  not  toffcred  any  real  ioconvenieace. 
8.  A  nile  for  that  |Mupow  canaot  te  absolute  in  the  first  iostaoce. 
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Bait  Cmtt.  Bull  moved  for  a  rule  ihat  a  fine  of  G*.  8d.  should  be  imposed  on  the  de- 

^*^^|».'  fendani,  and  thai  tlierenpan  the  indiciment  should  be  ditcbarged.    He  moved 

The  Qi'iiN  Qn  an  affidavit,  verifying  a  certificate  of  two  magistrates,  of  the  naisance 

Tbe  Eirl  of  baviog  been  removed,  similar  to  the  certificate  of  a  road  having  been  put 

DuHaATCK.  into  complete  repair,  and  submitted  that  the  rule  might  be  absolute  in  the 


LtTTLEDALE,  J.— It  must  be  a  rule  nisi  only. 

It  appeared  from  the  affidavits  in  opposition  to  tlie  rule,  that  a  new  street 
had  been  opened  in  the  town  of  BridgeE-nd,  Glamorganshire,  and  that  tbe 
nuisance  was  a  building  that  had  been  erected  on  a  part  of  the  old  street.  Ii 
did  not  appear  that  the  public  had  suffered  any  real  inconvenience  from  the 
building,  it  being  more  in  the  nature  of  a  private  injury  to  the  prosecutor. 

E.  V.  Williams  shewed  cause. — It  is  competent  to  the  Court  to  infiict  a 
substantial  fine  on  the  defendant,  and  it  is  submitted  that  in  this  case  the 
Court  will  do  so,  as  it  is  not  like  the  case  of  non-repair  of  a  higliway.  If  a 
substantial  fine  is  imposed  the  prosecutor  will  then  be  able  to  petition  the 
cravrn  fur  part  of  the  tine  to  reimburse  him  the  costs. 

Butt,  contra.— The  Court  will  discharge  this  indictment,  dd  a  nominal 
fine,  in  the  same  way  that  they  would  an  indictment  for  non-repair  of 
a  road. — [^Lilllcdate,  J. — I  thiuk  that  this  is  not  like  the  common  cue 
of  non-repair  of  a  highway,  it  does  not  stand  on  the  same  principle.] — It  ii 
submitted  that  the  Court  will  act  in  the  same  way  on  an  indictment  for 
any  nuisance— [Mr.  Ilobintoa,  of  the  Crown  Office,  intimated  such  not  to 
be  tbe  practice.] — It  does  not  appear  from  the  afBdavits  on  the  other  side 
that  there  has,  in  fact,  been  any  real  nuisanct  to  the  public,  and  the  Court 
will  therefore  impose  a  nominal  fine  only.  The  case  made  out  is,  that  there 
haa  been  a  private  injury,  for  which  an  action  will  He,  and  an  attempt  is  now 
made  to  obtain  damages  for  that  injury  by  means  of  this  indictment.  The 
Court  haa  no  authority  to  award  costs  directly  to  the  prosecutor,  and  it  will 
not  do  that  indirectly  which  it  has  not  the  power  to  do  directly.  Besides, 
there  is  no  affidavit  as  to  the  amount  of  coats  which  the  prosecutor  has  been 
actually  put  to. 

LiTTLXDALE,  J. — From  what  appears  on  the  afEdavits  it  seems  to  me  that 
merely  a  nominal  fine  must  be  imposed,  as  the  public  has  not  suSered  any 
real  inconvenience.  A  new  street  has  been  opened,  and  the  old  one  in  which 
the  nuisance  haa  been  committed  stilt  remains  until  it  is  stopped  up.  In  a 
case  of  a  nuisance  at  Derby,  by  boiling  bones,  a  fine  was  imposed  by  this 
Court  of  SOOl.  I  do  not  know  what  were  the  particular  circumstances  of 
that  case,  but  that  sentence  has  been  since  questioned  by  the  Court. 
However,  that  case  is  not  appUcable  to  the  present,  where  tliere  seems  to 
have  been  a  private  injury,  which  was  the  subject  of  an  action. 

Rule  absolute  accordingly. 
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TouLMiN  V.  Edwards. 

/^N  the  15th  of  August  last,  a  writ  of  fieri  facias  in  this  action  was  lodged   ^L^^^^*" 
at  the  SherifTs  Office.     On  the  16th  the  sheriff's  officer  seized  some  Uoaontheuth 
goods,  supposing  them  to  be  the  defendant's.     On  the  same  day  notice  was  ^tfj^^cilam  * 
given  to  the  officer,  by  an  attorney,  that  the  goods  were  the  property  of  w«s  given  the  next 
some  trustees  of  the  defendant  and  his  wife,  under  a  marriage  settlement.  ^Jceofdaim* 
On  the  30th  of  October,  another  notice  of  claim  was  given  by  the  same  at-  ^u  si^^n  od  the 
torney,  on  behalf  of  a  person  named  Delmar^  who  claimed  as  assignee  of  uieputofanoSer 
Baker^  a  previous  husband  of  the  defendant's  wife,  and  who  was  still  living.  pe«on.— h*«. 
Term  began  on  the  2d  of  November,  and  on  the  9th  a  rule  was  obtained  by  iiontothe*CoJrt 
the  sheriff;  under  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  s.  6,  the  affi-  bythotheriff. 
davit  on  which  the  rule  was  granted  having  been  sworn  the  day  before,  piesder  Act, 


was 


The  facts  of  the  case  were,  that,  in  1814,  the  woman  was  privately  married  ^*iS?i*^  ^^'L. 
to  BakcTy  from  whom  she  was  almost  immediately  separated,  and  whom  she  u  the  tecond 
had  seen  nothing  more  of  until  latterly.     In  1819,  she  was  married  to  a  second  wts^^f  w*^***aii«r 
person,  who  died  and  lefl  her  the  goods  in  question,  and,  in  1834,  she  was  «  nature  that  the 
a  third  time  married  to  the  defendant.     On  the  last  marriage  the  settlement  uuJdtoMmrtinie 
was  made  by  which  the  goods  were  vested  in  the  trustees,  on  whose  behalf  ^  inquire  into  the 
the  first  notice  of  claim  was  given.   The  woman  had  been  indicted  for  bigamy     «"2lI!Srtbat 
at  the  last  October  sessions,  was  found  guilty,  and  sentenced  to  some  nominal  *'^*  tecond 

.  ,  notice  of  claim 

punishment  bad  not  been 

giren,  the  epplica- 

Cawling,  on  behalf  of  the  execution  creditor. — ^This  application  is  too  late ;  been  made  within 
the  application  ought  to  have  been  made  within  the  four  first  days  of  term.  ^*j^*JlJJl*^  ***^* 
In  Cook  V.  Alien  (a)  a  delay  of  nine  days,  and  Ridgway  v.  Fisher(h)  a  delay  of 
eight  days  was  held  sufficient  to  prevent  the  Court  granting  this  relief  to  the 
sheriff.  In  this  case  the  first  notice  was  given  on  the  16th  of  August,  and 
therefore  the  application  ought  to  have  been  made  within  the  four  first  days 
of  term,  as  mentioned  by  Alderson,  B.,  in  the  case  of  Beale  v.  Overton  (c). 

Kelly  appeared  for  the  claimant,  Deltnar. 

Kennedy  f  for  the  sheriff. — ^There  has  been  no  negligence  on  the  part  of  the 
sheriff.  If  the  case  had  depended  entirely  on  the  first  claim  that  was  made 
on  the  16th  of  August,  it  might  have  been  similar  to  the  cases  cited.  Herev 
however,  a  second  notice  of  claim  was  given  on  the  30th  of  October,  by  the 
same  attorney,  on  behalf  of  a  person  who  claimed  under  a  former  husband, 
who  was  still  living,  and  the  circumstances  were  so  peculiar  that  the  sheriff 
was  warranted  in  making  inquiry  into  those  circumstances  previous  to 
applying  to  the  Court.  It  is  submitted  that  the  sheriff  is  bound  to  make 
some  inquiries  as  to  the  nature  of  the  claim  before  he  applies  to  the  Court, 
as  it  may  turn  out  to  be  a  perfectly  unfounded  claim.  In  Cooke  v.  Allen  the 
application  was  made  so  late  in  the  term  that  it  was  impossible  to  make  the 
rule  absolute  in  that  same  term.  In  Beale  v.  Overton,  a  whole  term  had  been 

(a)  2  Dowl.  P.  C.  11 ;  1  Cr.  &  Meet.  542 ;  (c)  I  Mar.  &  HarL  172  -,  5  DowL  P.  C. 

3  Tyr.  686.  699. 

(6)  1  Har.  &  Wol.189  ;  3  Dowl.  P.  C.  667. 
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before  the  appli 
iudicia],  and  is,  i 


was  ma^e,  and  what  Aldrrum,  B 
■,  merely  a  recommendation. 


LiTTLEDAiE,  J. — It  appears  lo  me  tliat  1  cannot  in  tliis  case  prevent  the 
iherifT  having  ihe  benefit  of  rhe  act.  On  the  ]<3th  of  August  the  first  notice 
of  claim  to  the  goods  was  given,  and  if  there  liad  been  no  other  notice  I 
should  have  thought  the  sheriff  too  late  in  his  application  to  the  Court.  I 
should  then  have  thought  with  my  brother  Atdtrion,  that  liie  application  ought 
to  have  been  made  within  the  four  Rrst  days  of  the  term.  However,  afterwards, 
on  the  30th  of  October,  a  second  notice  of  claim  was  given ;  and  although  the 
claim  arose  out  of  the  same  circumstances,  yet  it  was  of  ao  peculiar  a  nature 
that  I  think  the  sheriff  ought  to  be  allowed  some  time  to  inquire  into  the 
hiatory  of  the  circumstances.  The  affidavit  on  which  the  rule  was  granted  was 
aworn  on  the  8th,  and  the  application  was  made  on  the  9th,  which,  under  the 
circumstances,  I  think  ia  not  too  late.  In  Coiikt  v.  AUai  and  Ridgway  v.  Fither 
the  applications  were,  under  these  circumstances,  certainly  held  too  late ;  and 
Beale  v.  Overton  decided  that  a  whole  term  must  not  be  allowed  to  elapse 
before  the  application  is  made ;  but  in  this  case,  considering  the  peculiar 
nature  of  the  second  claim,  I  think  the  application  was  not  too  late. 

An  issue  was  then  directed  between  the  parties. 


The  Queen  v.  Thomas  and  others. 

■"    TT    HALL   moved,   on   the  part  of  the  prosecutor,  for  a  certiorari  to 

remove  an  indictment  for  forcible  entry  and  detainer  on  the  staL  \i 

Rkk.  2,  c.  2,  from  the  sessions  for  the  West  Riding  of  Yorkshire.     The  diffi- 

1.  cult  points  of  law  which  were  likely  to  arise  on  the  trial  weie  not  mentioned  in 
the  affidavit  on  which  he  moved.  It  waa  aubmiited  that  the  case  of  Tie 
King  y,  Joal(a)  was  not  an  authority  against  this  application,  as  in  that  case 
the  motion  was  made  on  the  part  of  the  defendant,  while  here  it  was  made  hy 
the  prosecutor ;  in  that  case  also  it  was  an  indictment  for  a  nuisance  to  a 
road,  where  the  question  was  merely  as  to  whether  the  place  was  a  highway 
or  not,  while  this  was  an  indictment  of  a  very  different  nature,  in  which  it 
was  evident  that  difficult  points  might  arise.  The  affidavit  stated  that  it 
would  be  necessary  to  have  a  special  jury,  and  that  the  magistrates  before 
whom  the  defendants  were  bound  over  suggested  the  removal  of  the  indict- 
ment into  this  Court. 

LtTTLEDALE,  J. — I  see  no  difference  between  this  case  and  the  one  cited, 
on  the  ground  that  this  is  moved  by  the  prosecutor,  while  that  was  by  the 
defendaQl ;  I  think,  however,  tliat  altogether  enough  is  shewn  to  allow  the 
o  issue  (i). 

Rule  granted. 


(6)  Sec  the  it 


6  &  6  Will.  4,  c.  33, 
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Bail  Court. 
BODDINGTON  V.  WoODLEY. 

ON  the  7th  of  August  the  defendant  was  arrested  on  a  capias,  which  stated     ^*  ^"  ■"  »pp"- 
,  .  ^  •        /•  P^tioo  to  the 

the  action  to  be  *'  on  promises."     The  following  was  the  affidavit  of  coort,  to  review 

«1  aK(  the  decision  of  • 

,      .       jadgeMtoa 

"  Joseph  Payne  Street,  of  &c.,  makes  oath  and  says,  that  by  a  certam  m-  matter  of  irregu. 
denture,  bearing  date  the  16th  day  of  October,  1822,  and  made  between  ["Jnot^^^? 
William  Woodley  of  the  one  part,  and  Samuel  Boddington  and  George  Adams  objections  which 
Davisy  since  deceased,  of  the  other  part,  the  said  W.  fV,  did  grant  &c.  unto  beforethe'^ad^ge, 
the  said  S.  B,  and  G.  A,  D.  and  their  heirs  &c.,  a  certain  plantation  &c.  in  unieMheUsuii 
the  said  indenture  mentioned,  with  their  and  every  of  their  appurtenances,  to  able  time  for 
have  and  to  hold  the  same  unto  and  to  the  use  of  the  said  5.  B.  and  G,  A,  D.  ■'■w°«  theappu- 
their  heirs  &c.,  subject  to  certain  charges  and  incumbrances  in  the  said  in-     s.  if  a  capias 
denture  also  mentioned  or  referred  to,  and  subject  also  to  a  certain  proviso,  '^^^^^^^^ 
that  if  the  said  fV,  W,,  his  heirs  &c.,  did  and  should,  within  six  calendar  promises,"  but  the 
months  after  demand,  well  and  truly  pay  or  cause  to  be  paid  to  the  said  S*  B.  Jhews^t'uie^de. 
and  G.  A,  D,,  their  heirs  &c.,  at  the  south  gate  of  the  Royal  Exchange,  in  ciantion  most  be 
London,  as  well  the  sum  of  6569/.  3#,  Sd.  of  lawful  money  of  Great  Britain  ^e^Lll^'dl?. 
current  in  England,  thereinbefore  mentioned  to  be  due  and  owing  to  the  said  fendantbenuued 
S*  B,  and  G,  A.  D,,  as  also  all  and  singular  such  further  and  other  sums  and  uui  he  u  no?to' 
sum  of  money  as  then  were  or  was,  or  should  or  might  at  any  time  or  times  ^  compelled  to 
thereafter  be  or  become  due  and  owing  from  or  by  him  the  said  W,  W.^  or  nntu  the  deciara. 
his  executors,  administrators  or  assigns,  to  the  said  S.  B,  and  G.  A*  D.,  or  ^"  i»  d«i'wed, 

o     »  »         even  though  he 

either  of  them,  their  executors  &c.,  or  which  should  be  by  them,  or  either  of  has  not  been 
them,  paid  or  advanced  by  the  order  or  to  or  for  the  use  or  on  account  of  the  "^J^^o^^  Ae*^ 
said  W.  W,y  his  executors  &c.,  in  any  manner  or  on  any  account  whatsoever,  Court, 
together  with  interest  at  and  after  the  rate  of  5/.  for  every  100/.  of  lawful  a^ttn  i°«|JiU[, 
money  of  Great  Britain  current  in  England,  by  the  year,  upon  or  for  or  in  that  payment  of 
respect  as  well  of  the  said  sum  of  6569/.  d#.  d(/.  as  of  all  and  every  or  any  other  J^^  ^e  m'lide*^ 
of  the  principal  sum  and  sums  of  money  which  was  and  were,  or  was  and  were  ^^^*^  fourdays 
intended  to  be  thereby  secured,  such  interest  to  be  computed  on  the  said  sum  tion**  thereof, 
of  6569/.  3«.  M.  from  the  first  day  of  May  then  last  past,  and  upon  such  iMteadofser- 
other  sum  or  sums  as  was  or  were  then  due  or  should  be  and  become  there-  ground  for  dis- 
after  due  and  owing,  or  should  be  thereafter  paid  and  advanced,  to  be  com-  ^I^J^JJ^Jo^utof 
puted  from  the  time  or  respective  times  of  advancing  and  paying  the  same  cosiody,  but  may 
respectively,  and  that  without  any  deduction  or  abatement  whatsoever  out  of  *^4*"]Jn*|fffii.^u 
the  said  principal  and  other  monies,  or  the  interest  thereof,  or  of  any  part  of  debt  for  monrj 
thereof  respectively,  for  or  in  respect  of  any  present  or  future  taxes,  charges,  K^cuSJnda^r  **^ 
assessments,  or  impositions  whatsoever ;  and  if  the  said  fF.  fF.,  his  heirs  &c.,  accordiog  to  the 

terms  of  adeed^ 
which  was  set 
out,  but  not  suting  that  it  was  "  at  his  request,'*-«H«W  good. 

5.  An  affidavit  of  debt  for  work  done,  (*  as  the  agent  of  the  defendant  and  on  his  r«tainer/*  is  sufficient, 
though  it  does  not  sute  it  to  have  been  done  **  at  his  request." 

6.  Ao  affidavit  of  debt  set  out  an  indenture  of  mortgage  to  secure  a  sum  due,  as  well  at  to  secure  future 
advances,  and  averred  that  a  sum  was  afterwards  due  to  the  plaintiff  for  &c.,  but  without  stating  that  it  was 
due  '*  from  the  defendant,"  or  that  tiie  money  was  become  due  in  pursuance  of  the  deed.— ilatf,  that  ac- 
cording to  the  terms  of  the  indenture  the  affidavit  was  sufficient. 

7*  The  indenture  being  also  to  secure  interest  on  the  whole  amount  due,  the  affidavit  averred  that  part 
of  the  sum  due  was  for  inurest  computed  from  kz^-^IUld,  that  the  affidavit  was  good  in.  this  raspect. 

8.  An  argumentative  conclusion  to  the  affidavit—**  and  so  the  deponent  sajt  that  Um  defendant  is  justly 
and  truly  indebted,**  is  ifflmaterial,  if  there  is  e  previoos  good  averment  of  the  dcM. 
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did  and  should  likewise  well  and  truly  pny  and  cause  and  procure  to  be  paid 
unto  the  said  5.  B.  and  O,  A,  D.,  ihcir  executors  Sec,  all  sucli  costs,  cbarges  and 
expenses,  both  at  law  and  in  equity,  and  for  commission,  factuage,  exchange, 
TC'exchange,  remittances  of  money,  or  otherwise,  as  should  or  might  become 
due  and  payable,  be  incurred  or  expended  or  sustained  by  the  said  S.  B. 
and  G.  A.  D.,  or  either  of  them,  their  executors  &-c.,  in  or  about  the  re- 
covering and  compelling  and  obtaining  and  receiving  payment  of  all  the  said 
principal  and  other  monies,  and  interest  thereby  secured  or  intended  so  to 
be,  and  every  part  thereof,  then  and  in  such  case — [covenant  for  S.  B.  and 
C.  A.  D.  tore-convey  the  property].  And  the  said  W.  W.  for  himself  and  his 
heirs  &c.  did  by  the  said  indenture  covenant,  promise,  ^ant,  and  agree,  to 
and  with  the  said  S.  B.  and  G.  A.  D.,  their  heirs  &C..  that  the  said  If.  W^ 
his  heirs  Sec,  should  and  would  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  S.  B.  and  G.  A.  D.,  their  executors  &c.,  as  well  the  said  sum  of 
6369'.  3s.  Sd.  as  also  all  and  every  other  the  principal  sum  and  sums  of 
money,  inlercste,  costs,  charges  and  expenses  thereinbefore  mentioned,  and 
intended  to  be  thereby  secured  in  manner  and  form  thereinbefore  mentioned 
and  appointed  for  payment  thereof,  according  to  the  true  intent  and  meania^ 
of  the  said  indenture,  as  by  reference  to  the  said  indenture  niil  more  full; 
appear.  And  this  deponent  further  says,  that  on  the  13th  day  of  January, 
in  the  year  of  our  Lord  1837,  the  said  G,  A.  D.  being  then  deceased,  tliere 
was  and  still  is  due  to  the  said  5.  B.  the  sum  of  9000/.  and  upwards,  for 
monies,  after  the  date  of  the  said  indenture,  paid  and  advanced  by  the  said 
S.  B.  and  G.  A.  D.  in  his  life-time,  for  the  use  and  on  the  account  of  the 
said  IV.  W.\  and  for  work  done  by  the  said  5.  B.  and  G.A.  D.  in  his  life-rime, 
and  after  the  date  of  the  said  indenture,  as  the  agents  of  and  for  llie  said 
W.  If.,  and  on  his  retainer ;  atid  for  commission  and  reward  due  and  of  right 
payable  from  the  said  W.  If.  to  the  said  S.  B.  and  G.  A.  D.  in  his  life-time, 
in  respect  thereaf;  anil  for  interest  upon  the  said  monies  so  as  aforesaid  paid 
and  advanced  by  and  due  to  the  said  S.  B.  and  G.  A.  D.  in  his  life-time,  such 
interest  on  the  said  monies  so  as  aforesaid  paid  and  advanced  being  com- 
puted from  the  respective  times  of  such  monies  being  advanced  and  paid  by 
the  said  S.  B.  and  G.  A.  D.  as  aforesaid.  And  this  deponent  further  says, 
that  on  the  said  13th  day  of  January,  1837,  the  said  S.  B.  demanded  of  the 
said  IF.  JV.  payment  of  all  sums  and  sum  of  money  due  and  owing  from  him 
to  01  on  account  of  the  said  5.  B.  and  G.  A.  D.,  but  the  said  fV.  fV.  has  not 
paid  the  said  sum  of  90OO/.  or  any  part  thereof,  and  so  this  deponent  says 
that  the  said  IV.  IV.  now  is  justly  and  truly  indebted  to  the  said  S.  B.  upon 
the  said  covenant  in  the  said  sum  of  9000/.  of  lawful  British  money." 

On  the  lOih  of  August  a  summons  was  heard  before  Williams,  J.,  at 
chambers,  for  discharging  the  defendant  out  of  custody  for  irregularity.  The 
irregularities  then  urged  were,  first,  that  it  was  indorsed  on  the  writ  of  capias, 
that  the  payment  of  the  debt  and  costs  might  be  made  within  four  days  afler 
the  "  execution"  instead  of  after  the  "  service :"  secondly,  that  the  afRdavit 
of  debt  stated  that  a  certain  sum  was  due  to  the  plaintiff  for  monies,  after  the 
date  of  the  indenture,  paid  and  advanced  by  the  plaintiff*  and  Davis  for  the 
use  and  on  the  account  of  the  defendant,  and  for  work  done  by  the  plainiifT 
and  Dam,  as  the  agents  of  the  defendant,  and  on  his  retainer,  but  that  it  was 
not  stated  to  have  been  "  at  the  request  of  the  defendant."     Williams,  J.. 


MICHAELMAS  TERM,  1837. 


583 


thought  that  these  were  not  grounds  for  discharging  the  defendant,  and 
accordingly,  on  the  first  day  of  this  term,  a  rule  nisi  was  obtained  for 
discharging  the  defendant  on  account  of  those  objections,  as  well  as  for 
other  objections  to  the  affidavit  of  debt. 

F,  Robinson  shewed  cause  against  the  rule,  and  KeUy  and  /•  Bayky  sup^ 
ported  it. 

On  the  argument  it  was  contended  that  the  defendant  was  bound  to 
go  before  a  judge  at  chambers  to  make  all  objections  to  the  affidavit 
to  hold  to  bail,  and  could  not  wait  until  the  term  commenced;  Hinton 
V.  Stevens  (a)f  Fowell  v.  Petre(b\  and  Mortimer  v,  Piggot  (c)  :  and  that 
he  could  not  avail  himself  of  any  objections  which  were  not  urged  at 
chambers  ;  Thorpe  v.  Bere  (d).  On  the  first  of  those  objections,  that  the  writ 
was  indorsed  with  the  word  *'  execution*'  instead  of  "  service,"  as  directed  by 
the  rule  H.  T.  2  fVilL  4,  IT.  (e),  the  cases  of  Pocock  v.  Mason  (/)  and  Colls  v. 
Morpeth  (g)  were  cited.  The  second  objection  was  urged  as  a  non-compliance 
with  the  rule  of  H.  T.  2  Will.  4, 1.  8.  (h).  The  other  objections,  which  had 
not  been  made  at  chambers,  were,  first,  that  it  was  not  averred,  either 
directly  or  by  implication,  that  the  9000/.  and  upwards  were  due  ''  from  the 
defendant,"  or  that  the  money  was  become  due  "  in  pursuance  of  the  deed." 
The  second  was,  that  the  defendant  was  arrested  for  interest  partly,  and  it 
was  not  stated  how  much  of  the  amount  was  due  for  interest,  and  that 
it  did  not  appear  by  the  deed  that  interest  was  to  become  due  on  the  money 
advanced  for  work  done,  and  that  there  was  not  any  day  from  which  the 
interest  on  that  money  so  advanced  could  be  reckoned.  The  third  ob- 
jection was,  that  the  affidavit  was  argumentative,  as  it  concluded — "  and 
so  this  deponent  says  that  the  said  JV.  IV,  now  is  justly  and  truly  indebted 
to  the  said  /.  JB.  upon  the  said  covenant  in  the  said  sum  of  9000/.,"  and  the 
cases  of  Jennings  v.  Martin  and  Bright  v.  Purrier  (t)  were  referred  to.  The 
last  objection  was,  that  there  was  a  variance  between  the  capias  and  the 
aflSdavit  of  debt,  the  former  stating  the  action  to  be  on  promises,  while 
the  latter  disclosed  a  cause  of  action  either  in  debt  or  covenant ;  Naylor  v. 
Eagar  (A),  Green  v.  Elgie  (/),  Barker  v.  Weedon  (w). 

Cur.  adv.  vult. 

LiTTLEDALE,  J.  afVcrwards,  November  22d,  gave  judgment. — This  was  a 
rule  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  marshal.  The  questions  arise  chiefly  on  the  sufficiency  of  the 
affidavit  to  hold  to  bail  made  in  August  last  [The  learned  judge  then 
recited  the  affidavit.]    On  this  affidavit  several  questions  now  arise.    It 


Bail  Court, 


(a)  1  Har.  &  Wol  521 ;  4  Dowl.  P.  C. 
283. 

(6)  2  Har.  &  Wol.  379 ;  6  Dowl.  P.  C. 
276  ;  1  Nev.  &  P«r.  227  ;  5  Ad.  &  El.  818 ; 
and  see  Robins  v.  Grant,  ante,  373,  and  King 
V.  Mym,  ante,  872 ;  &  Dowl.  P.  C.  686. 

(c)  2  Dowl.  P.  C.  6i6. 

(d)  2  B.  &  Aid.  373. 
(«)  1  Dowl.  P.  C.  198. 

(/)  1  Bing.  N,  R,  245 ;  3  Dowl.  P.  C. 
104;  but  see  Hulmg  v.  Aih,  ants,  381. 

(g)  3  Dowl.  P.  C.  23.  See  also  Lord 
Paget  V.  Stocklev,  1  Hodges,  317  ;  Co^tper 
or  Hooper  v.  WalUr,  3  Dowl.  P.  C.  167 ;  1 


Cr.  Mees.  &  Ros.  437 ;  5  Tyr.  130;  Sutton 
V.  Burgeu,  1  Gale,  13  ;  3  Dowl.  P.  C.  489; 
1  Cr.  Mees.  &  Ros.  770 ;  5  Tyr.  320 ;  5Atr- 
ley  V.  Jacobi,  3  Dowl.  P.  C.  101 ;  1  Scott, 
67  ;  Urquhart  v.  Dick,  3  Dowl.  P.  C.  17. 

(K)  1  Dowl.  P.  C.  184;  and  see  Duni- 
ford  V.  Meuiter,  5  M.  &  Selw.  446. 

(i)  3  Burr.  1447, 1687. 

(k)  2  Y.  &  Jenr.  90. 

(0  3  B.  &  AdoU  437 ;  1  Dowl.  P.  C. 
344. 

(m)  1  Cr.  Meet,  k  Ros.  396 ;  2  Dowl. 
P.  C.  707  ;  4  Tyr.  860. 


BODDINGTON 

V, 

WOOOLST. 
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,.  to  the  plainCitT.  I  llnnk,  lliererore,  on  that  part  of  t&e  objection,  that  I  can- 
not say  the  affidavit  ia  insuflicient. 
-  Then,  as  to  the  claim  for  interest ;  there  is  a  contract  stated  for  the  pay- 
ntent  of  interest,  and  it  ia  staled  that  it  ts  to  be  computed  from  certain  spe- 
cified times.  I  think,  therefore,  that  the  affidavit  h  sufticicni  in  form  as  to 
that  claim  for  interest,  and  as  to  the  time  from  which  it  ia  payable. 

The  next  ohjection  was,  that  the  affidavit  is  argumentative,  as  it  concludei 
•*  and  BO  this  deponent  says  that  the  defendant  is  justly  and  truly  indebted 
to  the  plaintiff  upon  the  said  contract  in  the  said  anm  of  9000/."  1  agree 
nilh  the  counsel  for  the  defendant,  that  those  words  vrill  not  help  the  affi- 
davit if  a  debt  is  not  alleged  in  the  previous  part  of  the  affidavit:  but  if  those 
words  were  struck  out,  I  think  that  it  wouhl  sufficiently  appear  on  the  affi- 
davit that  the  money  was  due  pursuant  to  tbe  indenture.  In  ibis  respect 
also,  therefore,  tlie  affidavit  is  sufficient. 

It  was  next  objected,  that  it  is  not  sufficiently  alleged  that  the  money  wu 
become  due  in  pursuance  of  the  deed  ;  I  think  thai  allegation  is  not  necessary 
The  indenture  states  tliat  the  defendant  is  to  be  liable  for  all  future  advance*, 
but  does  not  state  tbcy  need  be  made  in  pursuance  of  the  deed  i  it  is  generally 
whatever  becomes  due  and  owing  in  future. 

The  last  point  was,  as  lo  the  variance  between  the  affidavit  and  tbe  procen. 
The  affidavit  discloses  a  cause  of  action  either  in  debt  or  covenant,  but  the 
process  varies  from  it,  as  it  mentions  an  action  "  on  promises."  It  lias  been 
answered  to  this  objection,  that  since  the  ac  etiam  clause  in  process  has  beni 
done  away  with,  that  this  objection  of  a  variance  between  the  aiBdavii  ami 
the  process  cannot  he  insisted  on  ;  but  1  think  (hat  that  is  not  so  ;  and  the 
question  therefore  is,  whether  this  is  such  a  variance  as  will  entitle  the  de- 
fendant to  his  discharge.  Now  if  it  is  considered  as  an  irregularity,  the 
defendant  is  too  late  in  this  application.  If  be  had  made  the  objection 
before  my  brother  IVilliims,  it  would  have  been  otherwise,  but  he  is  now  too 
late  if  it  is  an  irregularity  merely.  Still  it  aeems  to  me  that  it  is  to  be  con- 
sidered in  another  view.  If  a  declaration  is  now  delivered,  it  must  be  either 
in  debt  or  in  covenant,  and  cannot  be  on  promises.  If  the  plaiDtiff  should 
choose  to  declare  on  promises,  the  defendant  would  certainly  be  entitled  to 
bis  discharge  for  the  variance  between  the  declaration  and  the  afGdavit  to 
hold  to  bail.  Then  again,  if  the  plaintiff  declares  either  in  debt  or  covenant, 
the  declaration  will  vary  from  the  process,  and  on  that  account  the  defendant 
will  be  entitled  to  his  discbarge.  Either  way,  therefore,  there  must  be  a 
variance.  Now  as  the  defendant  will  be  entitled  to  make  this  objection 
when  the  declaration  is  dehvered,  I  think  that  it  is  competent  for  him  to  make 
it  at  the  present  time  also.  His  first  opportunity  to  make  the  objection  ii 
when  the  variance  appears  between  the  affidavit  and  process  ;  and  secondly, 
when  the  declaration  is  delivered.  1  think,  therefore,  that  the  defendant 
may  now  he  allowed  to  make  the  objection,  as  when  the  declaration  is  deli- 
vered he  must  necessarily  be  discharged.  I  think  that  he  is  not  to  re- 
main in  custody  until  that  time,  but  may  be  immediately  discharged,  and 
ought  not  lo  be  compelled  to  come  again  and  apply  to  the  Court.  Tbe  rule 
is  in  form,  that  he  should  be  discharged  "  for  irregularity  ;"  it  must  be 
absolute  on  a  common  appearance  being  entered,  but  it  must  not  be  drawn 
up  that  he  is  discharged  for  irregularity. 

Rule  absolute  accordingly. 
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Bail  Court, 

Kendrick  V.  Davis. 

^HIS  was  a  rule  for  an  attachment  for  non-performance  of  an  award.     In  i.  if  three 

Trinity  term  last  a  rule  nisi  for  setting  aside  the  award  was  discharged,  iJJ^^e Ibrthree 

for  reasons  which  are  already  reported  (a).     It  appeared  on  the  affidavits  tumt  onifred  to 

filed  on  the  present  rule,  that  the  plaintiff  had  paid  the  10/.  5s.  2rf.,  being  ^^dfoniof 
the  costs  of  the  award,  to  the  arbitrator :  that  the  costs  of  the  cause  and  of  ^^»ch  »•  «mpfo- 

the  reference  had  not  been  taxed  by  the  Master :  that  three  separate  de-  ^JtrlLy  yt 

mands  had  been  made  for  the  three  sums  awarded  by  the  arbitrator  to  be  *»***  *"  •ttuch- 

paid  by  the  defendant,  but  that  no  notice  was  given  when  the  demand  was  others, 
made  for  the  lOL  5*.  Zd. ;  that  that  sum  had  been  paid  to  the  arbitrator  by     ^  ^""T^ 

*  ^    ordered  the  de> 

the  plaintiff.     It  also  appeared  that  the  defendant  had  offered  to  pay  what  fend«Dt  to  pay  to 
was  properly  awarded,  if  the  plaintiff  would  have  the  costs  taxed  by  the  ^iJ^^^f '  ^"^ 

Master.  award,  and  If  the 

plaintiff  paid 
then,  ordered  the 

Walton  shewed  cause. — In  this  case  Coleridge^  J.  last  term  decided  that  defendant  to 

the  arbitrator  had  no  power  to  award  the  sum  of  32/.  15*.  2rf.  to  be  paid  by  J^JJi^  rdemand 

the  defendant  for  the  costs  of  the  cause  and  of  the  reference,  and  that  ac-  for  these  cotu, 

cording  to  the  terms  of  the  submission  those  costs  ought  to  have  been  taxed  ^iue  the  piainUff 

by  the  Master.     It  is  impossible  therefore  for  an  attachment  to  issue  for  the  •"  "«*^«  f°'  •*» 

sum  so  awarded  for  costs.     So  also  as  to  the  sum  of  10/.  58,  2(/.,  paid  to  the  notice  thoaid  be 

arbitrator  for  the  costs  of  the  award  :  the  award  directs  the  defendant  to  pay  J*^"  ^  **  **•" 

St'    fendant  that  the 

them^  but  if  the  plaintiff  pays  them  to  the  arbitrator,  it  directs  the  defendant  plaintiff  had  paid 
to  repay  them  to  the  plaintiff.     Notice,  therefore,  ought  to  have  been  given  ^^\^  ^^^^ 
to  the  defendant,  when  the  demand  for  that  sum  was  made,  that  the  plaintiff  ment  cannot  be 
had  so  paid  them ;  and  that  notice  not  having  been  given,  the  attachment  can-  Mymenttf  rilin 
not  issue  for  that  sum  (6).     If  the  attachment  cannot  issue  for  either  of  pursuant  to  an 
these  two  sums,  neither  can  it  issue  for  the  third  sum  of  19/.  Os,  1(/.,  for  the  demand  made,  Uie 
case  of  Stmtt  v.  Rogers  (c)  has  decided,  that  if  a  demand  is  made  for  too  p^J  ^^^  ^ 

1  \  .  «  rr«i  i»  nrt  •  P*!'  ®"  ***•  COetS, 

Jarge  an  amount,  an  attachment  cannot  issue  for  part.    1  he  case  of  fr  At/f-  which  were  to 
head  v.  Firth  (d)  seems  an  authority  to  the  same  effect,  though  the  point  was  ''*'*?^  i^J?**' 
not  expressly  decided.     It  also  appears  that  the  defendant  has  expressed  his  being  uird.' 
willingness  to  pay  the  sums  which  have  been  properly  awarded  as  soon  as 
the  costs  are  taxed ;  there  has  therefore  been  no  contempt  on  his  part,  and 
an  attachment  cannot  be  issued. 

Creutoellf  contra. — Two  of  the  sums  awarded  to  be  paid  by  the  defendant 
have  been  properly  awarded,  and  as  to  them,  therefore,  an  attachment  must 
issue.  The  case  of  Siruii  v,  Rogers  is  easily  distinguishable  from  the  present, 
as  there  the  demand  was  for  one  entire  sum ;  but  here  separate  demands 
were  made  for  three  separate  sums,  and  an  attachment  may  therefore  issue 
for  either  of  them,  though  another  has  been  improperly  demanded.  In  the 
same  way  the  defendant  is  not  justified  in  refusing  to  pay  the  two  sums  of 
19/.  Os,  Id,  and  10/.  5s,  2i/.,  because  the  costs  of  the  cause,  and  of  the 
reference,  have  not  been  taxed  ;  and  as  to  them,  therefore,  the  attachment 
may  issue. 

(«>  AnU,  376.  (e)  7  Taunt.  213. 

(6)  See  Smith  if  Reetm,  2  Har.  &  Wol.306.        {d)  12  East,  166. 
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LiTTiEDALE.  J. — Indepeniiemly  of  the  last  point  of  the  ofler  tlitl  *h 
made  to  pay  if  ihc  costs  were  taxed,  it  appears  that  ihe  arbitratat  hti  no 
power  lo  lax  tl>e  cost«  of  the  cause,  nor  yet  the  costs  of  the  reference,  which 
were  equally  Lable  lo  taxation  by  the  Master.  The  costs  of  the  award  mete 
directed  to  be  paid  by  the  defendant,  but  if  the  plaiaiifT  paid  tliem,  the 
defendant  was  ordered  immediacely  to  repay  and  reimburse  them.  Now  if 
the  plaint  id' seeks  to  enforce  by  attachment,  this  award  as  to  the  costs  of  Uie 
award,  uulice  ought  to  have  been  given  at  the  time  the  demand  was  nudf, 
iiiff  had  paid  those  costs  as  ordered  by  ihe  award.  1  acrre 
ot  Slrutl  V.  JIdgeri,  that  where  too  large  a  demand  is  made  foi 


that   the  pini 

with  the  case 

one  entire  xum,  there  an  attachment  c. 

three  separate  and  distinct  demands 

of  which  was  good  and  (he  other  I 


e  granted  ;  but  here  there  h 
lade  for  the  three  difierent  sums,  odc 
(o  bad.  If  there  had  been  a  general 
refuHa]  to  pay  them,  I  think  the  defendant  would  have  been  liable  to  ae 
attachment  for  the  19/.  Oi.  }d.;  but  then  as  the  plaintiff  comes  here  to  demand 
other  sums  besides  what  she  was  entitled  to,  the  rule  would  have  been 
absolute  on  the  costs  of  the  rule  being  paid ;  but  from  what  is  now  sliem 
of  the  offer  to  pay  jf  the  costs  were  taxed,  I  think  that  the  defendant  was  dm 
bound  to  pay  until  the  costs  were  taxed,  unless  the  other  party  gave  up  bet 
right  to  the  costs,  and  therefore  this  rule  must  be  discharged,  but,  under  die 
without  costs. 

Rule  discharged,  without  costs. 


Ex  parte  Smith. 

A  Judge's  order  was  obtained,  ordering  an  attorney  lo  deliver  n  signed 
bill  of  costs  which  had  been  incurred  for  Mr.  Smith  to  Messrs.  CoproM, 
J  who  were  his  present  altornies,  and  lived  in  London.      The  order  was  after- 
•  wards  made  a  Ruleof  Court.     The  attorney  on  whom  the  rule   was  nude 
lived  at  Northampton.     The  bill  of  costs  not  having  been  delivered  accord- 
ingly, a  formal  demand  of  it  was  made  by  a  person  under  a  power  of  attoroe; 
executed  by  Mr.  Smili.     Afterwards,  on  the  80th  of  May  last,  a  rule  aiai 
for  an  attachment  fur   disobedience   to  the   Rule  of  Court    was  granted. 
In  October  the  bill  of  costs  was  delivered  to  Mr.  SmUA. 


Sir  ly.  W.  Fullrlt  now  shewed  cause  against  the  rule  for  the  attachmenL— 

'  This  rule  cannot  be  made  absolute,  as  there  has  not  been  a  proper  demand 

'    of  the  bill  of  costs.     The  order  and  Rule  of  Court  directed  it  should  be 

delivered  to  Messrs.  Capron,  but  the  person  who  made  the  demand   acted 

under  a  power  from  Mr.  SmilA.     The  order  was  originally  incorrectly  drawa 

up,  and  should  have  directed  the  bill  of  costs  to  be  delivered  to  Mr,  Smili, 

BantoK,  contr^. — Mr.  Smit/i  was  the  only  person  who  could  execute  the 
power  of  attorney,  he  being  the  party  on  whose  account  the  Rule  was 
obtained.  Messrs.  Capron  merely  acted  for  him,  and  as  they  acted  under 
a  delegated  power,  they  could  not  again  delegate  that  power  to  another 
person. 


:,  J.— It  appears  to  me,  that  although  it  has  n 


1  form,  yet  id 
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substance  the  Rule  has  been  complied  with,  as  the  bill  of  costs  has  at  last 
been  delivered.  However,  previous  to  it  being  complied  with,  this  rule 
nisi  for  an  attachment  was  granted.  Now  it  is  necessary  that  there  should 
be  a  demand  made  before  an  attachment  can  be  granted.  That  was  done  by 
a  person  acting  under  a  power  of  attorney  from  Smith,  but  the  order  was  to 
deliver  the  bill  of  costs,  not  to  Smith,  but  to  Messrs.  Capron.  I  do  not  say 
that  tliey  could  have  delegated  their  authority  to  receive  it,  but  if  they  could 
not  themselves  conveniently  make  the  demand,  they  should  have  applied  to 
have  the  Rule  of  Court  altered,  so  as  to  have  made  the  bill  of  costs  to  be 
delivered  either  to  Smith  or  some  other  person.  Here  there  has  been  no 
demand  by  Messrs.  Capron,  to  whom  the  bill  was  directed  to  be  delivered. 
1  do  not  say  whether  they  could  delegate  their  authority  to  receive  it,  but 
either  one  of  the  partners  ought  to  have  gone  down  to  make  the  demand,  or 
they  should  have  had  the  Rule  altered.  There  cannot,  therefore,  be  an 
attachment  granted ;  but  as  the  Rule  of  Court  had  not  been  complied  with 
at  the  time  this  Rule  was  moved^  I  shall  not  discharge  it  with  costs. 

Rale  discharged,  without  costs. 
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Bail  C<mr(. 


Ex  parte 
Smith. 


Tory  v.  Stevens. 

^HIS  was  a  rule  nisi  granted  on  the  first  day  of  term  (November  2d),  to 
shew  cause  why  the  declaration  should  not  be  set  aside  for  irregularity,  on 
the  ground  that  it  stated  that  the  defendant  had  been  "  summoned,"  when, 
in  fact,  he  had  been  arrested  on  a  capias  (a).  The  declaration  was  delivered 
on  the  10th  of  August,  together  with  a  particular  of  demand.  On  the  21st 
an  application  was  made  to  Gumey,  B.,  by  the  bail,  for  the  bail-bond  to  be 
delivered  up  to  be  cancelled,  on  a  common  appearance  being  entered,  on  the 
ground  of  the  variance  in  this  respect  between  the  writ  and  the  declaration, 
but  the  application  was  refused.  On  the  23d  of  October  a  summons  for 
better  particulars  was  taken  out.  On  the  1st  of  November  the  time  for 
pleading  expired,  when  notice  was  given  that  application  would  be  made  to 
the  Court  to  set  aside  the  declaration.  On  the  2d,  before  the  Judgment 
Office  opened,  a  plea  of  the  general  issue  was  delivered,  together  with  a 
protest  that  it  was  delivered  to  prevent  the  plaintiff  signing  judgment,  and 
referring  to  the  irregularity  in  the  declaration. 

Peacock  shewed  cause. — This  application  is  too  late,  not  having  been 
made  within  a  reasonable  time,  and  also  because  a  step  has  been  taken,  contrary 
to  the  rule  of  H.  T.  2  WiU.  4, 1.  33  (6).  The  case  of  Car  v.  TuHock{c)  is 
an  authority  to  shew  that  a  summons  should  have  been  taken  out  before  a 
judge  at  chambers  to  set  aside  the  declaration  for  the  irregularity.  Anderdon 
V.  Alexander,  Earl  of  Stirling  (d),  and  Hinton  v.  Stevens  {e),  are  other  autho- 

(d)  2  Dowl.  P.  C.  267. 

(e)  1  Har.  &  Wol.  521  ;  4  Oowl.  P.  C. 
283 ;  see  also  Elluton  v.  Robinson,  2  Dowl. 
P.  C.  241 ;  2  Cr.  &  Mees.  343;  4  Tyr.  214. 


(a)  Reg.  Gen.  M.  T.  3  WilL  4,  I.  s.  15; 
1  Dowl.  F.  C.  476. 
'6)  1  Dowl.  P.  C.  187. 
[e)  2  Dowl.  P.  C.  47 ;  3  Tyr.  578. 


s: 


applied  to  »  judge  at  chemben  to  set  aside  the  declaratioB  for  the  irregularity  ;  and 
hnviog  dooe  so,  aa  appUeatloa  to  the  Court  on  the  first  day  of  Michaelmas  term  was  too 


A  declaration 
was  delivered  on 
the  10th  of 
Aagast,  in  which 
it  was  stated  that 
the  defendant  had 
been  **  sum- 
moned/* whereas 
he  had  been  ar- 
rested.   On  the 
Slat  an  applica- 
cation  was  made 
by  the  bail  to  a 
judge  at  cham. 
here  to  deliver  up 
the  bail-bond  to 
be  cancelled  for 
this  variance  be- 
tween tlie  writ 
and  the  declara- 
tion, which  was 
refused.    A  sum- 
mons for  parti- 
culars of  demand 
was  thentalsen 
out,  and  a  plea 
was  delivered 
with  a  protest :— • 
HM,  first,  that 
this  was  an  irre- 
gularity ;  se- 
condly, that  it 
was  not  waived  by 
talcing  out  the 
summons  for  the 
particulars,  nor 
by  pleading  under 
a  protest:  thirdly, 
that  the  plaintiflF 
ought  to  have 
fourthly,  that  not 
late. 
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Bail  Couti.     rilies  lo  ihe  same  effect. — [Lilllrila/r,  3. — There  may  be  a  question  whether 
^^"w        he  wBi  bound  to  make  any  application  to  a  judge  between  the  10th  of  August 
^<""         and  the  24lh  of  October  (o).]— Tlie  irregulnriiy  is  also  waived  by  taking  oui 
Stxveki,       'tie  summons  for  particulars  of  demand,  and  again,  by  pleading.     The  deli- 
very of  the  protest  is  of  no  avail,  for  if  the  defendant  bad  a  right  to  come  to 
the  Court  to  set  aside  the  judgment  for  irregularity,  it  was  unnecessary  lo 
deliver  a  plea  at  all. —  [Litllrdalt,  i. — I   think   that   the    defendant   was  not 
bound  to  run  the  risk  of  siich  a  course.] — The  case  of  H'inton  v.  Slertni  also 
ahews  that  this  irregularity  has  been  waived. 

Jama,  contrk. — The  Court  will  never  decide  that  the  delivery  of  the  plf* 
with  a  protest,  which  referred  to  this  very  irregularity,  is  a  waiver  of  the 
irregularity.  If  the  defendant  bad  not  pleaded,  the  plaintifT  would  have 
signed  judgment,  and  the  nest  day  have  served  a  rule  to  compute,  by  which 
means  unnecessary  expense  would  have  been  incurred.  Neither  is  the 
summons  for  particulars  of  demand  any  waiver,  aa  without  tlie  particulars  ot 
demand  the  defendant  could  not  know  what  in  plead.  It  was  unnecessary 
for  the  defendant  to  apply  by  summons  to  a  judge,  after  the  refusal  of  ihe 
opplicaiion  on  the  ]iart  of  the  bail,  and  had  such  a  second  application  been 
made,  it  would  have  been  said  that  the  defcndaut  should  wait,  as  the  plaintiff 
might  amend  his  declaration. 

Cur.  adc.  nil. 

LiTTLBDALE,  J.  aftcrwards  (November  2Sd)  gavejitdgmeni. — This  was  in 
application  to  set  aside  a  declaration  for  irregularity,  the  irregularity  being, 
that  it  was  stated  the  defendant  had  been  summoned  instead  of  arrested. 
That  was  the  ground  of  the  application,  and  I  have  no  doubt  but  thii 
the  declaration  is  on  that  account  irregular.  Soon  after  the  declaration 
was  delivered,  application  wag  made  to  Raron  Gurnet/ ;  biu  the  aj. plica- 
tion then  was,  that  the  bail-bond  should  be  delivered  up  to  be  cancelled, 
and  no  application  was  made  to  set  aside  the  declaration  for  the  irregularity. 
Baron  Gurnry  dismissed  the  application,  and  if  that  bad  been  followed  up  b; 
a  summons  to  set  aside  the  declaration,  and  that  had  been  refused,  the  de- 
fendant would  have  been  in  time  in  his  appeal  to  the  Court.  For  although  ii 
is  necessary  that  a  party  should  apply  promptly,  and  before  a  step  is  taken 
in  the  cause,  and  here,  on  the  23d  of  October,  a  summons  for  parliculan  of 
demand  was  had,  and  the  time  for  pleading  expired,  and  a  plea  wsa  deli- 
vered under  a  protest,  yet  all  that,  I  think,  would  not  preclude  the  defend- 
ant from  appealing  to  the  Court.  If  he  makes  his  appeal  to  the  Court  to 
see  what  they  will  say,  still  I  think  he  is  bound  to  plead  ;  and  as  he  cannot 
know  what  to  plead  without  having  a  particular  of  demand,  therefore  he 
would  not  be  precluded  either  by  obtaining  the  particular  or  by  pleading  the 
plea  under  a  protest.  But  though  all  that  would  be  the  case  if  an  appli- 
cation had  been  made  to  a  judge  at  chambers  hy  the  defendant,  to  set  aside 
the  declaration  for  irregularity,  yet  here  the  application  was  by  the  bail  for 
the  bail-bond  lo  be  delivered  up  to  be  cancelled.  I  think  that  was  an  appli- 
cation which  a  judge  could  not  entertain,  but  it  has  nothing  to  do  with  this 
application.  The  defendant  should  have  followed  up  that  application  by 
(«■)  Sm  the  lUtaie  liiSW.*.  c.39.  ».  11,  and  Reg.  Gea.M.  T.3  W.  4,  1.  ,.  la,  i 
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taking  out  a  sumtnons  to  set  aside  the  declaration  for  the  irregularity,  and  Bail  Court. 

then,  if  it  had  been  refused,  should  have  made  his  appeal  to  the  Court ;  and  v^v^w 

not  having  done  so,  I  think  this  application  is  too  late,  and  the  rule  must  '^^^^ 

therefore  be  discharged.  Stevens. 

Rule  discharged. 

Ex  parte  Baker. 

TTHE  applicant,  who  lived  in  the  country,  being  entitled  to  receive  a  divi-     ^  country  at- 

dend  from  the  estate  of  Macintosh  8c  Co.  of  Calcutta,  employed  Dalby,  bis'ioDdoD  aeent 
an  attorney  at  Birmingham,  to  prepare  a  power  of  attorney,  which  it  was  ^  receive  wma 
necessary  should  be  executed  in  order  to  receive  the  dividend  from  the  power  of  attoruey 
agents  in  London,  Messrs.  Cockerell  &  Co.    Dalby  employed  his  town  agent  ^jji**u,^*t*"^*'" 
KnoXf  to  inquire  what  was  the  necessary  form  of  the  power  of  attorney  ;  the  latter  could  not 
power  was  then  prepared,  was  signed  by  the  applicant,  and  was  sent  by  ^on  w^ent*^" 
Dalby  to  Knox,  who  received  the  money  under  it.     A  rule  having  been  means  of  a  sum- 
obtained  calling  on  Knox  to  shew  cause  why  he  should  not  pay  to  the  appli-  ^^^y^mwa' 
cant  the  money  so  received,  and  the  costs  of  this  rule,  tiie  nonej. 

Busby  shewed  cause. — ^There  does  not  exist  such  a  relation  between  the 
applicant  and  Knox  as  will  justify  the  Court  in  interfering  in  this  summary 
way.  Knox  was  the  agent  of  Dalby^  and  knows  nothing  whatever  of  the 
applicant.  The  case  of  Williams  v.  Everett  {a)  shews  that  an  action  for 
money  had  and  received  would  not  lie  by  the  applicant  against  Knox,  as 
there  is  no  privity  between  them.  So,  also,  this  Court  will  not  interfere  if 
there  is  no  privity.  In  Re  Fenton  (6)  decides  that  the  Court  will  not  exercise 
their  summary  jurisdiction  over  an  attorney  at  the  instance  of  a  party  who  is 
not  the  party  employing  the  attorney. 

Erie,  contr^. — This  is  the  common  case  of  a  town  agent  who  gets  pos- 
session of  the  money  of  the  client  of  a  country  attorney,  and  attempts  to  set 
it  off  against  money  due  to  him  by  the  country  attorney.  In  the  case  of 
Moody  V.  Spencer  (c),  it  was  held  that  a  town  agent  had  no  lien  for  the 
general  balance  due  to  him  from  a  country  attorney,  upon  money  of  a  client 
of  the  country  attorney  coming  to  his  hands  in  a  cause  in  which  he  acts  as 
town  agent.  That  case  also  shews  that  an  action  for  money  had  and  re- 
ceived would  be  maintainable  by  the  applicant  against  Knox,  Again,  in  the 
case  of  fVkite  v.  The  Royal  Exchange  Assurance  Company  {d),  an  attempt  was 
made  to  set  up  such  a  lien,  but  the  Court  would  not  allow  it,  and  ordered  a 
sum  of  money  to  be  paid  by  the  London  agent  to  the  client  in  the  country, 
on  the  client  paying  for  the  agency  in  the  particular  cause.  So^  also,  in 
Chancery  it  is  held,  that  a  town  agent  has  a  lien  on  money  he  receives  in  a 
cause,  as  far  as  he  has  incurred  expenses  in  that  particular  cause,  but  that  he 
cannot,  as  against  a  client,  retain  that  money  for  the  general  balance  due  to 
him  by  his  country  correspondent.  The  case  of  In  re  Fenton  is  distin- 
guishable ;  in  that  case  there  was  no  employment  of  the  attorney  by  the 
applicant,  here  the  employment  of  Knox  is  an  employment  by  the  applicant, 

(a)  14  Eaat,  582.  (e)  2  Dowl.  &  Ryl.  6. 

(6)  1  Har.  U  Wol.  310;  3  Ad.  &  El.  404.  (d)  1  Biog.  20 ;  7  Moore,  249. 
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I  fact,  to  be  considered  as  employed  by  the  clieot  of  his 


as  a  town  agent  is,  i 
country  corresponJe 

LiTTLEDAi.E,  J.— I  do  not  dispute  the  doctrine  laid  down  in  ihe  cases  nf 
Moody  V.  Spencer  and  White  v.  The  Rogal  EieAange  jfisurance  Compmiy.  Tlii« 
is  not  an  action  for  money  had  and  received  against  Knox,  but  is  a  summirT 
application  against  him  ss  an  attorney  of  the  Court.  Formerly,  the  rule  ns 
laid  down  that  such  an  application  woultl  ooty  be  (franted  when  the  money  iud 
been  received  in  the  progress  of  a  cause  which  was  pending  in  Court,  but 
that  rule  was  extended  in  the  case  of  In  re  Aitkin  (a).  It  was  there  beH, 
that  if  EU)  attorney,  by  reason  of  his  professional  character,  has  confidence 
placed  in  him,  and  so  obtains  money  of  a  client,  that  he  stands  in  the  same 
situation  as  if  the  money  had  been  received  in  a  cause.  That  is  the  limit  to 
which  the  rule  has  been  extended  ;  now  is  that  the  present  case  !  Here 
Baker  employs  Dalby  as  his  attorney,  and  Dalbi/  gives  3  power  of  attomej 
to  A'ntir  to  receive  this  money,  but  he  does  not  give  it  to  him  in  the  chi- 
TBCter  of  attorney  to  Baker,  hut  only  as  the  agent  of  Dolby,  and  so  he  n  not 
within  the  rule.  On  the  ground,  therefore,  that  this  ease  would  carry  tbt 
rule  further  than  it  was  In  re  Aitkin,  this  rule  must  be  discharged.  I  do 
not  say  diat  an  action  for  money  had  and  received  will  not  lie,  but  only  that 
this  aummary  application  cannot  be  supported,  and  therefore  the  rule  miut 
be  discharged,  but  without  costs. 


Rule  discharged,  without  costs. 


(a)  4B.  &  Aid.  47. 


Lewis  t;.  Gompebtz. 

'THIS  was  a  rule  to  shew  cause  why  the  Jinal  judgment  signed  on  a  warrant 
1°  of  attorney,  and  the  fieri  facias  issued  thereon,  should  not  be  set  aside. 
The  affidavit  on  which  the  rule  was  granted  stated  that  the  defeDdant  wu 
"  a  prisoner  in  custody"  when  the  warrant  of  attorney  waa  given,  but  twt 
whether  it  was  on  mesne  or  final  procesa.  No  attorney  was  present  on  hii 
[  behalf  when  it  was  given. 

Piatt  and  Hoggint,  on  shewing  cause,  contended,  that  the  objection  that  the 
warrant  of  attorney  was  not  witnessed  by  an  attorney  for  the  defendant,  u 
required  by  the  Rule  of  H.  T.  2  Will.  4,  I.  72  (fc),  could  not  be  maintained, 
as  the  affidavit  did  not  shew  that  the  defendant  waa  in  custody  on  mesne 
process,  to  which  case  only  the  rule  applied. 

Jl/red  S.  Dowling,  coatrh,  contended  that  enough  appeared  od  the  aflS- 
davit  to  shew  tliat  the  defendant  was  a  prisoner,  and  that  if  he  were  in  cus- 


tody on  final  process,  that  fact  ought  i 
to  (he  rule. 


)  be  stated  on  a£Bdavit 


CoLEaiDGE,  J. — 1  have  no  difficulty  as  to  the  position  of  this  rule.     The 
(6)  1  Dowl,  p.  C.  192. 


Lewis 

V. 
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rule  itself,  in  terms,  is  to  set  aside  the  judgment  and  execution  on  the  war-      BhUCouitu 

rant  of  attorney,  but  the  objection  made  is  to  the  warrant  of  attorney  itself. 

It  is  said  that  it  is  void  because  it  does  not  comply  with  the  Rule  of  H.  T. 

2  fVilL  4,  but  that  rule  refers  to  warrants  of  attorney  given  by  persons  in     Gompertz. 

custody  on  mesne  process  only,  whereas  the  affidavit  on  which  this  rule  was 

granted  merely  states  that  the  party  was  a  prisoner  in  custody.     It  is  urged 

that  that  is  sufficient,  but  I  think  that  it  is  necessary  the  defendant  should 

shew  clearly  that  he  is  within  the  strict  terms  of  the  rule. 

Rule  discharged,  with  costs  (a). 

(a)  Sec  France  v.  Clarkson,  ante,3S2;  6       Will.  Wol.   &    Hod.  58;    6  Dowl.  P.  C. 
Dowl.  i\  C.  699  ;  and  Welherali  v.  Long,  1       267. 


Ord  v.  Robinsox. 

THIS  was  a  rule  to  shew  cause  why  a  certiorari  and  the  return  thereof,  i'acao»«h» 
removmg  a  cause  from  the   Borough  Court  of  Newcastle-upon-Tyne,  certiorari  from 
should  not  be  quashed,  on  the  ground  that  the  certiorari  issued  after  final  *n»nf««J»' Court 
judgment.     The  affidavit  in  support  of  the  rule  stated  that  judgment  had  •  rale  may  b« 
been  given  for  30/.  for  want  of  appearance,  but  did  not  state  what  was  the  ^a"Sn'*u,ece^ 
form  of  the  action ;  and  the  affidavit  in  opposition  stated  the  judgment  was  UormH,  though  the 
incomplete,  but  did  not  say  how.  fo^nlieTJ^'l** 

procedendo. 

JVighlman  shewed  cause. — If  final  judgment  has  been  signed  in  this  causes 
it  is  a  good  ground  for  this  Court  granting  a  procedendo,  but  it  is  no  ground 
for  quashing  the  certiorari,  which  has  issued  regularly.  All  the  cases  shew 
that  the  form  of  motion  under  these  circumstances  has  never  been  to  quash 
the  certiorari,  but  for  a  procedendo.  The  case  of  Laudens  v.  Shell  (b)  is  an 
exception,  but  there  the  motion  was  for  a  procedendo  as  well  as  to  quash  the 
certiorari.  In  IValker  v.  Gann  (c),  which  is  the  authority  on  which  this  rule 
is  moved,  the  motion  was  for  a  procedendo.  This  rule  must  also  be  dis- 
charged on  the  merits,  as  it  does  not  appear  from  the  affidavits  that  more 
than  an  interlocutory  judgment  was  signed,  and  therefore,  according  to  the 
case  of  GodUy  v.  Marsden  (e/),  the  cause  was  properly  removed. 

Nance  contra. — The  rule  is  laid  down  distinctly  in  Tidd's  Practice  (c),  that 
a  certiorari  does  not  lie  to  remove  a  cause  after  judgment,  and  the  case  of 
Walker  v.  Gann  is  referred  to.  The  certiorari  having  therefore  clearly  issued 
improperly,  it  is  immaterial  that  this  application  is  in  form  for  quashing  the 
certiorari  and  return,  and  not  for  a  procedendo.  The  Court  will  besides,  if 
necessary,  modify  the  rule  and  award  a  procedendo.  This  is  the  only 
course  that  can  be  adopted,  and  having  quashed  the  certiorari  and  return,  a 
rule  for  a  procedendo  may  then  be  obtained. 

Coleridge,  J. — It  seems  to  me  that  on  what  are  called  the  merits  of  this 
case  I  must  consider  this  as  a  final  judgment,  and  that  therefore  the  certiorari 

(/>)  2  Dowl.  P.  C.  90.  (d)  6  Binp.  433;  4  Moore  fit  Payne,  138. 

(f )  7  Dow.  &  Ryl.  769.  (0  P.  400,  9ih  edit. 

VOL.  III.  Q  Q 


TERM  REPORTS  t 


!  QUEEN'S  BENCH. 


I 


iwaeil  improperly.  It  is  then  aaid  llial  the  application  ought  lo  have  been  for 
a  proceilendo  instead;  that  certsinly  would  have  been  a  more  advanlageoua 
course  to  tbe  party  moving  for  lliis  rolo,  but  I  think  that  that  course  is  not 
inconsistent  with  the  present,  and  therefore  1  do  not  see  why  this  rule  tut 
not  he  made  ahsolute. 

Rule  absolute. 


dak,  3. 


day,  obtained  ( 


rule 


I  procedendo  from  t^^ 


Otiio  King  of  Greece  v.  Wiuoht. 


•T^HIS  action  was  brought  by  tbe  King  of  Greece,  by  order  of  his 

dor  in  this  country,  on  an  agreement  for  establishing  a  national  bank  in 
Greece,  and  the  damages  in  the  declaration  were  laid  at  :^a,0O0/.  The  i«iit 
of  summon!)  issued  on  the  14th  of  June;  the  declaration  nas  delivered  on  the 
3d  of  July,  and  the  defendant  pleaded  on  the  26th  of  October.  On  the  3dol 
'  November  the  plaintilf  obtained  a  judge's  order  to  amend  his  declaratioo, 
with  leave  for  the  defendant  to  plead  de  novo.  The  amended  declaratiofl 
was  delivered  on  the  Tth  of  November.  It  was  stated  in  argument,  but  liiil 
not  appear  on  the  affidavits,  that  the  amendments  made  were  not  metelj 
formal  ones,  but  substantially  altered  die  statement  of  the  cause  of  action; 
nd  thai,  in  consequence,  the  defendant  would  be  obliged  to  plead  five  Den 
UiT  BoUgn, Ui*  pleas,  the  issues  on  which  would  be  quite  diiferent  from  tbe  issues  on  the 
u^  w'^'oi'r'  former  pleas.  On  the  8th  of  November,  a  rule  was  obtained  to  shew  caute 
M>u  er  lilt  ruir.  why  the  plaintilT  should  not  give  security  for  costs,  and  why  he  should  net 
liiBwtiiii'wij'  P^y  ^^^  '^^^^  °f  '''*'  application,  on  the  ordinary  affidavit,  that  the  plaintiff 
■iHusdhid  hrm  n&B  resident  abroad,  beyond  the  jurisdiction  of  the  CourL  The  rule  was  not 
cnrnj  yniiuut  drawn  up  with  a  stay  of  proceeding.  It  did  not  appear  on  the  affidavits  oa 
lo ..ppijiuj  to  thr  ciilier  siJc,  lh;it  proviDUs  to  ihc-  application  to  the  Court  any  demand  of  the 
security  had  been  made  on  the  part  of  the  defendanL 

Sir/.  Campie//,  A.  G.,  shewed  cause. — There  are  two  objections  to  ibii 
rule  being  made  absolute.  The  first  is,  that  the  plaintiff  is  an  independent 
sovereign  of  a  foreign  country,  and,  having  a  right  to  sue  in  this  coiutry,  ii 
not  to  be  considered  in  the  same  situation  as  an  ordinary  plaintifT.  In  the 
case  of  Tilt  Duke  de  Monlellanu  v.  Christin  (a),  Lord  EUenborougk  refused  to 
compel  a  foreign  ambassador  to  give  security  for  costs.  He  there  says, 
"  Considering  that  an  ambassador  is  the  immediate  representative  of  the 
crowned  head  whose  servant  he  is,  it  would  hardly  be  respectful,  in  the  first 
instance,  to  exact  such  a  security,  unless  there  were  pregnant  reasons  for  be- 
lieving it  to  be  necessary."  In  that  case  even  a  rule  nisi  was  refused.  If  then 
security  for  costs  cannot,  on  this  ground,  be  enforced  against  hd  ambassador, 
a  fortiori  it  cannot  against  the  sovereign  himself,  whose  representative 
the  ambassador  is.  No  special  grounds  are  laid  in  this  case  to  bring  it 
within  the  exception  referred  to  by  Lord  EUtnbortmgh.  The  second  objection 
to  this  rule  is,  that  the  application  is  made  too  late.  The  rule  is,  that  such  an 
application  must  be  made  before  the  defendant  takes  a  step  in  tbe  cause  after 

(,r)  S  M.  &  S«lw.  son. 
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the  declaration   is  delivered,  so  as   to  prevent  unnecessary   costs  being     Bail  Court. 
incurred.     Here  the  defendant  has  pleaded,  and  although  the  plaintiff  has 


since  amended  his  declaration,  and  the  defendant  has  again  to  deliver  his         ^Vl? 
pleas,  still  that  does  not  restore  the  defendant  to  the  position  he  was  in  be- 


V. 


fore  he  delivered  his  first  pleas.  In  the  case  of  Duncan  v.  Stini  (a)  it  was  held,  Wright. 
that  a  motion  for  security  for  costs,  on  the  ground  of  the  plaintiff  being  re- 
sident abroad,  could  not  be  made  after  the  defendant  had  taken  a  step  in  the 
cause,  if  he  was  previously  acquainted  with  the  fact  of  the  plaintiff  being 
resident  abroad.  There  is  no  doubt  but  that  this  defendant  was  aware  that 
the  plaintiff  was  living  out  of  the  jurisdiction  of  the  Court,  and  with  the 
knowledge  of  that  fact  he  took  a  step  in  the  cause.  The  only  question  that 
remains  is,  whether  the  rule  of  H.  T.  2  Will,  4,  I.  98  (6),  directing  that  ap- 
plications for  security  for  costs  must  be  made  before  issue  joined,  makes  any 
alteration  in  the  practice  as  laid  down  in  Duncan  v.  Stint.  It  is  submitted 
that  it  does  not ;  for,  while  that  rule  prohibits  the  application  being  made  after 
issue  joined,  it  does  not  say  it  may  be  made  at  any  time  before,  and  does  not 
alter  the  rule  that  it  must  be  made  before  the  defendant  has  taken  a  step  in 
the  cause. 

Sir  IV,  W.  Folldt  and  R,  V,  Richards,  contra. — As  to  the  last  objection  it 
cannot  be  supported.  Even  under  the  old  rule  of  practice  the  application 
would  be  in  time,  as  the  plaintiff,  by  amending  the  declaration  and  making  it 
so  totally  different  to  what  it  was  originally,  has  completely  altered  the  posi- 
tion of  the  defendant.  It  is  submitted,  that  by  the  old  practice  the  application 
might  have  been  made  at  any  time  before  plea,  and  if  the  plaintiff  amended 
his  declaration,  the  defendant  was  put  into  the  same  position  as  before,  having 
the  same  time  to  plead  to  the  amended  declaration  that  he  had  before,  and  so 
also  having  again  an  opportunity  to  apply  for  security  for  costs.  But  the  rule 
of  H.  T.  2  Will.  4, 1.  98,  has  now  altered  the  practice,  and  the  application 
may  be  made  at  any  time  before  issue  is  joined.  The  case  of  Flet- 
cher V.  Lew  (c)  is  decisive  on  the  point.  There  the  same  arguments  were 
used  as  in  the  present  case,  but  the  Court  held  that  the  defendant  was 
entitled  to  have  security  for  costs,  though  the  motion  was  made  afler  a  plea 
pleaded  with  knowledge  of  the  fact  of  the  plaintiff  being  resident  abroad. — 
[^Littledale,  J. — In  Frj/  v.  IViiU  ((/),  which  was  before  me,  I  observe  that 
one  reason  I  gave  for  grranting  a  similar  application  after  the  defendant  had 
obtained  time  to  plead,  the  plaintiff  having  delayed  declaring  for  along  time, 
was,  that  the  defendant  was  not  bound  to  take  any  step  towards  obtaining 
security  for  costs,  until  he  perceived  that  the  plaintiff,  by  declaring,  was  in 
earnest.] — As  to  the  other  objection,  it  does  not  appear  that  if  a  foreign 
sovereign  chooses  to  sue  in  the  Courts  of  this  country  he  is  any  respect  in  a 
different  situation  from  any  other  person  ;  he  must  sue,  it  is  submitted,  in 
exactly  the  same  way.  The  reasons  which  are  reported  as  those  of  Lord 
Ellenborough,  for  refusing  the  rule  in  The  Duke  de  Montellano  v.  Christin^  seem 
a  little  confused.  Besides,  that  case  did  not  come  within  the  ordinary  rule, 
as  there  the  plaintiff  was  living  within  the  jurisdiction  of  the  Court.     This 


(a)  5  B.  &  Aid.  7f2;    1   Dow.  Sc  Ryl.  (h)  1  Dowl.  P.  C.  196. 

348  ;  see  also  Wainwright  v.  Bland,  1  Gtle,  (c)  3  Ad.  &  Kl.  551 ; 

333  ;  4  Dowl.  P.  C.  547 ;  2  Cr.  M.  &  Ros.  430 ;  5  Nev.  &  Alan.  351. 
740 ;  1  Tjr.  &  Gr.  37.  (rf)  3  Dowl.  P.  C.  6. 
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point,  however,  was  Bellied  by  another  case,  that  ofTAe  Emptror  of  BnaUr. 
Robintoii  (a),  which  was  a  precisely  similar  case,  yet  the  Conn  coropelled  thr 
,   emperoT  to  give  aecutity  for  costs  like  any  otlier  person. 

LiTTLEDALE,  J. — With  regard  to  the  first  point,  that  the  plaiDlilT  is  King 
of  Greece,  and  the  sovereign  of  a  foreign  state,  and  ihut  he  is  not  on  that  ac- 
count to  be  jilaced  in  the  same  position  that  other  plaintifiPs  are,  it  appears  to 
me  that  the  last  case  quoted  is  decisive.  If  a  foreign  prince  chooses  lo  sue 
in  the  Courts  of  this  country  he  must  be  subject  to  the  ordinary  rules  of  the 
Courts,  and  particularly  so  in  a  case  involving  commercial  tlealings,  if  he  has 
If,  for 


Pacha  of  Egypt, 
I,  yet  acts  as  such,  and  who  exports 
Courts  of  this  country,  he  might,  in 
for  costs.  However,  on  the  autlio- 
nr  of'  Brant  V,  Hiibinion,  without  entering  into 
I  think  that  there  is  no  objection  on  ihij 
As  to  the  second  point,  that  the  application 
under  the  new  rule  a  party  may,  in  all  cases, 
lime  before  issue  is  joined,  yet  it  appears  to 
rt  of  guide  as  to  how  the  Courts  are  to  act  in 
here  iliat  the  action  was  commenced  on  the 
'are  that  the  plaintitTwas 
in  the  3d  of  July,  and  on 
all  probability  more  than 


chosen  to  engage  in  such 
who,  though  not  an  independe 
colion  to  this  country,  were  to 
my  opinion,  be  compelled  to  g 
rity  of  the  case  of  TAc  Empe 
the  grounds  of  that   decision 
grnund  for  granting  this  rule 
is  loo  late,  1  do  not  say  that 
make  this  application  at  any 
me  that  the  rule  provides  a  at 
these  cases.     Now  it  appears 
14lh  of  June  ;  the  defendant  then  certainly  was  a 
resident  abroad.     The  declaration  was  delivered 
tlic  i&ih  of  October  the  defendant  pleaded,  and  i 

one  summons  for  him  to  plead  had  previously  been  obtained.  On  the  3d  of 
November  the  plaintiff  obtained  an  order  to  amend  the  declaration,  and,  iu 
I  collect,  a  material  alteration  was  (hen  made  in  its  form.  It  seems  lo  me 
that  the  defendant  was  thereby  put  in  tlie  same  situation  as  if  the  declaration 
liad  been  then  for  the  first  time  delivered.  I  do  not  say  that  this  would  be 
so  in  all  cases  wliere  th.^  declaration  is  amemlcd,  b(.t  when  tlie  declaration  ii 
materially  altered,  the  defendant  may  say,  it  is  now  put  in  so  difTerent  a  form 
that  I  ought  to  call  on  the  plaintiff  to  give  security  for  costs.  Taking,  there- 
fore, into  consideration  both  the  new  rule  and  also  the  amended  declaration. 
I  think  that  this  application  is  in  time,  and  the  rule  must  ilierefore  be  made 
absolute  (A). 

Sit  J.  Catnpbeli,  A.  G.,  then  submitted  that  the  defendant  ought  lo  pay 
the  costs  of  the  application,  as  it  did  not  appear  that  any  demand  of  the  se- 
curity had  been  made  by  the  defendant,  previous  to  the  application  to  the 
Court.  He  cited  FUtcAfrv.  Levi,  in  which  Bail/ev.  Bernata^c)  was  referred 
to,  and  contended  that  it  ought  to  appear  on  the  defendant's  affidavit  that 
such  a  demand  had  been  made,  and  that  as  it  did  not  the  defendant  ought  to 
pay  the  costs. 

Sir  fV.  W.  Fvlltit,  contra,  contended,  that  in  the  cases  cited,  it  appeared  on 
the  affidavits  that  no  demand  had  been  made,  which  it  did  not  in  the  present ; 

alio  Jonri  V. 


I  Dowl.  P.  C.  523. 

...  V.  J.,™«,    I  irar.  & 

>.  Kif,  111.  2011 ;  3  Uowl. 


(c)  1  11.  &  AM.  331  ; 
J.....1,  I  Dowl.  I'.  C.313i 
2Do«LF.  C.  710. 
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and  that  had  the  rule  been  drawn  up  with  a  stay  of  proceedings,  it  would      Bail  Court. 
have  been  necessary  that  the  defendant's  affidavit  should  state  a  previous        v^v^ 
demand  had  been  made,  but  that  not  being  the  case  it  was  unnecessary,  and  j,.^  ^J  cUece 
that   therefore  the  plaintifTs  affidavit   should   shew  no  demand  had  been  „. 

made,  if  he  wished  to  obtain  the  costs  of  the  rule.  Wright. 

Cur.  adv.  wli. 

LiTTLEDALE,  J.,  afterwards  (Nov.  25th)  gave  judgment. — I  find  that  there 
are  conflicting  opinions  and  conflicting  decisions  on  this  subject.  In  the  case 
of  Fletcher  v.  Lew  (a),  in  the  full  Court,  I  said,  that  no  demand  having  been 
made  for  security  for  costs  before  moving  for  it  in  Court,  the  rule  was  that 
the  plaintiff  should  have  the  costs  of  the  motion.  I  am  willing  to  retract 
my  opinion,  whenever,  on  further  consideration,  I  think  I  have  come  to  a 
wrong  conclusion,  and  in  the  present  case  I  think  that  the  rule  is  not  as  I 
then  decided,  but  as  is  laid  down  by  Baron  Pnrkey  in  the  case  of  Fountain  v. 
Steele  (b).  That  case  is  a  subsequent  case  to  that  of  Fletcher  v.  Lew.  However, 
on  principle,  it  seems  to  me  that  it  is  not  necessary  that  a  previous  applica- 
tion should  have  been  made  to  the  plaintifl*.  Certainly  it  appears  hard  on  a 
plaintiff  to  call  him  into  Court  on  a  rule  hke  the  present,  unless  he  has  been 
previously  required  to  give  security  for  costs.  If  when  so  called  into  Court 
he  had  said,  you  need  not  have  served  me  with  this  rule,  as  I  would  have  given 
security  for  costs  had  I  been  requested  so  to  do,  then  the  defendant  would 
have  had  to  pay  the  costs  of  the  rule,  because  the  plaintiff  had  always  shewn 
himself  ready  to  give  the  security.  But  in  the  present  case  the  plaintifl^has 
resisted  this  rule  to  his  utmost,  and  having  done  that,  and  having  shewn  him«* 
self  unwilling  to  give  the  security  required,  I  think  that  the  rule  must  be 
absolute  in  general  terms. 

Rule  absolute  accordingly. 

(a)  3  Ad.  &  EI.  551.  (6)  5  Dowl.  P.  C.  331. 


Reynolds  and  another  v.  Howden. 

'PHIS  cause  was  tried  at  the  York  spring  assizes,  183G,  and  the  plaintiff     if*puintiffbe- 

obtained  a  verdict,  with  liberty  for  the  defendant  to  move  to  enter  a  non-  thrprogrvJof 
suit.     The  defendant  in  the  next  term  obtained  a  rule  nisi  accordingly,  which  »  "«»'.  hwIJ**- 
was  still  pending.     Since  that  time  the  plaintifls  had  become  bankrupts,  and  made  to  hi*  ««{(- 
assignees  had  been  appointed ;  a  rule  was  then  obtained  calling  on  the  assiff-  n«^»<>knf^  *f 
nees  to  shew  cause  why  they  should  not  give  security  for  costs.     No  pre-  tinued  by  then, 
vious  application  had  been  made  to  the  assignees.  ^iu!diu*tofi^d 

security  for  co»U. 

ly.  H.  Watson  shewed  cause. — This  rule  cannot  be  supjwrted.  In  ordi- 
nary cases  application  may  be  made  for  security  for  costs  at  any  time  before 
trial ;  and  it  is  on  the  ground  that  the  plaintiff  is  an  actor  and  may  put  the 
defendant  to  costs  which  he  is  unable  afterwards  to  pay  ;  but  in  this  case  it 
is  the  defendant  who  is  the  actor,  it  is  he  alone  who  has  to  take  any  steps  in 
the  cause,  and  if  he  does  nothing  the  plaintiff  will  be  entitled  to  have  judg- 
ment on  the  verdict  which  he  has  obtained.  The  application  therefore  in 
this  case  is  made  too  late.     Another  reason  why  this  application  cannot  be 
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granted,  is,  that  it  <loes  not  appear  on  the  afTiilaviu  itial  applicatioa  hat  been 
mode  to  know  wtietlier  the  cause  i»  to  be  carried  oo  for  ihe  bcnefii  of  ilx 
assignees. — [Cu/erif/^r,  J.  — If  there  la  no  aElidavit  that  an  application  ho 
been  mnJe  to  the  asRignees,  or  that  the  cauic  is  to  be  carried  on  by  them, 
i$  not  this  application  premature  ?] 

Hoggins,  contra,  — It  is  submitted  that  it  is  nol.  The  cases  of  Matoii  v. 
I'Mill(a),  Duijle  \.  .indtnon{Ji),  and  Bokn  v.  Sruions{c),  are  authorities  foi 
this  application,  and  they  shew  that  it  may  he  made  at  any  time  befare  final 
judgment.  It  is  necessary  abin  that  this  application  should  be  nwde  as  earlj 
as  possible :  and  if  it  had  not  been  maile  at  the  present  time  the  case  of 
Mason  v.  Poikilt  shews  that  it  might  )>erhaps  be  too  late  to  make  the  motioii 
at  all.  It  is  impO!isible  for  the  defendant  to  swear  as  to  whether  the  actioo 
is  continued  for  the  benefit  of  the  assignees,  or  for  the  plainttlFs'  own  bene&i. 
It  should  he  stated  on  the  other  side  how  the  bankrupts  stand  in  regard  m 
their  assignees. 

CotEBiDGK,  J.  —This  rule  has  not  been  moved  fur  too  late,  but,  on  the  con- 
trary, too  soon,  having  been  moved  for  before  the  necessary  steps  were  tskrn 
of  knowing  whether  the  assignees  will  give  security  for  costs,  or  will  hatr 
any  tiling  to  do  with  the  action. 

Kule  discliarged  (rf). 


The  Queen  v.  The  Justices  of  Salop. 

AN  order  of  two  justices  was  made  on  the  9th  of  February  last,  to  remove 
t  a  pauper  from   the  parish  of  St.  Mary,  Shrewsbury,  to    the   parish  nf 

Forden,  in  Montgomeryshire.      The  notice  of  the  cliargeabiUty,  together  wiih 
»  a  copy  of  the  order  of  removal   and   of  the  examination  of  the  pauper,  nas 
■    sent  to  the  parish  officers  of  Forden,  as  required  by  the  stat.  4-  &  5  W.  ♦. 
c.  76,  B.  79,  and  was  received   by  them  on  the    lllh   of  February.      There 
I    was  then  lime,  according  to  the  practice  of  the  sessions,  to  give   notice  of 
'    appeal  for  the  next  sessions,  which  were  held  on  the  3d  of  April,  but  no  notice 
was  given,  no  appeal  was  entered,  nor  was  any  application   made.     On  the 
10th  of  April  the  pauper  was  removed  pursuant  to  the  order.      On  the  9ih 
of  June  proper  notice  of  appeal  was  given  for  the  sessions,  which  were  held 
on  the  3Gth.     It  mas  then  objected  by  the  respondent  parish,  that  the  appeal 
was  too  late,  and  the  Court  being  of  that  opinion  refused  to  hear  it,      A  rule 
having  been  obtained  to  shew  cause  why  a  mandamus  should  not  issue  com- 
manding the  justices  to  enter  continuances  and  hear  the  appeal ; 

Wbalelfy  shewed  cause. — The  decision  of  the  Court  of  Quarter  Sessions 
was  right.  The  power  of  appeal  against  an  order  of  removal  is  given,  by 
the  13  &  14  Car.Z,  c.  12,  and  it  Is  necessary  that  the  appeal  should  be  made 
at  the  next  sessions  after  the  parish  t$  aggrieved.     Previous  to  the    passing 
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of  the  New  Poor  Law  Act,  4&  5  IV,  4,  c.  76,  it  was  held,  that  the  parish 
was  aggrieved  by  the  removal  of  the  pauper,  and  it  was  therefore  necessary 
to  make  the  appeal  at  the  next  sessions  after  the  removal.  By  the  79th  sec- 
tion of  the  late  act,  however,  it  is  enacted,  that  the  pauper  shall  not  be  re- 
moved until  twenty-one  days  after  notice  of  the  chargeability  is  given,  toge- 
ther with  a  copy  of  the  order  of  removal,  and  of  the  examination  of  the  pauper ; 
and  by  the  84th  section,  the  parish  to  which  die  pauper  is  removed  is  obliged, 
in  case  the  removal  takes  place,  to  pay  the  expense  of  relief  and  maintenance 
from  the  time  of  sending  that  notice.  It  is  submitted,  therefore,  that  this 
appellant  parish  was  aggrieved  by  the  order  of  removal,  and  that  therefore 
they  ought  to  have  appealed  to  the  next  sessions  after  they  had  notice  of 
that  order  which  were  held  on  the  dd  of  April.  The  cases  of  The  King  v. 
The  Justices  of  Suffolk  (a)  and  The  King  v.  The  Justices  of  Leicestershire  (6) 
will  be  relied  on  by  the  other  side ;  but  they  do  not  decide  this  case.  There 
the  appeals  were  made  to  the  next  sessions,  and  the  only  question  was,  whe- 
ther the  appeal  could  be  made  at  all,  no  notice  of  appeal  having  been  given 
within  the  twenty-one  days  after  the  order  was  made ;  and  it  was  held,  that 
the  appeal  might  be  made,  as  the  79th  section  only  enacted  that  the  pauper 
was  not  to  be  removed  for  twenty-one  days,  but  left  the  right  of  appeal  as  it 
was  before.  This  case  is  similar  to  the  case  of  a  suspended  order  of  removal 
under  the  stat.  49  G.  d,  c.  124,  s.  2,  where  the  time  of  appeal  is  reckoned 
from  the  time  of  serving  the  suspended  order,  and  that  practice  is  also  to  be 
adopted  in  the  present  case.  As  the  appellant  parish  became  liable  to  pay 
the  costs  of  the  relief  and  maintenance  of  the  pauper  by  the  order  of  re- 
moval, it  was  aggrieved  by  that  order,  and  should  have  prosecuted  the 
appeal  accordingly. 

Alfreds.  DowUngf  contrk.— The  decision  of  the  Court  of  Quarter  Sessions 
was  wrong,  as  the  appellant  parish  was  not  aggrieved  until  the  10th  of  April, 
when  the  pauper  was  removed.  Under  the  former  acts  a  parish  was  not 
aggrieved  until  the  removal  took  place ;  and  it  has  been  decided  by  the  two 
cases  cited,  that  the  new  act  has  no  effect  in  this  respect,  except  to  make  the 
pauper  irremovable  for  twenty-one  days.  The  appellant  parish  therefore  is 
aggrieved  when  the  removal  takes  place  as  it  was  before  the  passing  of  the 
New  Poor  Law  Act.  It  cannot  be  contended  that  the  appellant  parish  was 
aggrieved,  under  the  84th  section,  by  the  order  of  removal  being  made,  in- 
asmuch as  it  is  uncertain  whether  that  parish  will  ever  become  liable  under 
it  to  pay  any  expenses  for  the  maintenance  of  the  pauper.  This  not  being 
a  suspended  order  of  removal,  the  law  in  such  cases  does  not  apply  ;  besides, 
the  49  G,  3,  c.  124,  s.  2,  contained  an  express  enactment  that  the  time 
for  appealing  shall  be  computed  from  the  time  of  serving  the  order,  and  not 
from  the  time  of  removal. 

It  was  then  suggested  that  the  decision  of  the  Court  in  the  case  of  The 

King  V.  The  Justices  of  Cornwall^  which  was  not  reported,  had  decided  this 

case  also. 

Cur,  ado,  vult. 


Bail  Court, 


The  Queen 

0. 

Justices  of 
Salop. 


LiTTLEDALE,  J., afterwards  (Nov.  25th)gave  judgment. — It  seems  tome  that 


(a)  \   liar.  5c  Wol.  618  ;  4  Adol.  &  El. 
319;  5Nev.6i  Man.  503. 


(6)  4Dowl.  P.C.  633. 
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JSalJ  CeiiTi.  t'lis  is  a  clear  case;  and  tliougli  tiie  Court  took  limr  to  consider  ilieir  juilg- 
'^vfc'  mcnt  in  tlie  cHse  o(  Tie  King  v.  The  Juilicrt  of  Cornwall,  yet  io  thja  eate  I 
The  QntiM  have  no  doubt,  in  depend  en  I  ly  oF  ihnt  decision.  —  [His  lordship  theo  recited  ihe 
JiMiiusur  facts  of  ilie  ease.]— Now  os  lo  tlie  order  of  removal,  the  first  act  was  ihf  1.1 
S*Lor.  Si  14  Car,  2,  e.  12,  the  first  section  ofwhich  provides  that  (nro  justices  ma; 
remove  poor  persons  to  their  last  legal  netileinent.  The  second  section  pro- 
vides that  all  parties  wlio  think  themselves  aggrieved  by  the  order  of  ihe 
justices,  may  apgieal  at  tlio  neKlsesBions;  and  ad  it  is  by  the  rcinora)  that  llie 
parties  are  aggrievud,  it  lius  been  held  lliat  the  appeal  must  be  tnade  at  the  ocxi 
sessions  alYcr  the  removal.  It  is  not  necessary  to  cite  cases  on  that  point, 
which  has  not  been  disputed  in  the  argument  on  this  case.  It  was  faonevet 
i'ontended  hy  ilie  counsel  who  argued  that  the  sessions  had  done  ri^t,  thai 
this  is  now  altered  by  the  I'oor  Law  Amendment  Act,  4  &  5  H'.  4,  c.  7E. 
Uy  the  7!lih  section  il  ia  enacted,  that  no  poor  peraon  shall  be  removed 
"  imtil  twenty-one  days  after  a  notice  in  writing  of  bis  being  so  chargeable 
or  relieved,  accompanied  by  a  copy  or  counierpart  of  the  .order  of  remo?al 
of  such  person,  and  by  a  copy  of  the  examination  upon  ivhich  such  order  was 
made,  shall  have  been  sent  by  post  or  otherwise,  by  the  overseers  or  guardians 
of  the  parish  obtaining  such  order,  or  any  three  or  more  of  such  guardians,  to 
the  overseers  of  the  piirish  to  whom  such  order  shall  be  directed."  Then  fol- 
lows ft  proviso  in  case  the  overseers  agree  lo  sulmiit  to  the  order,  and  also  i 
proviso  in  case  of  a  notice  of  appeal  being  given.  By  the  S I  st  section  it  m 
enacted,  dint  if  a  notice  ol  ap[>eul  isgiven,  a  statement  of  the  grounds  of  appeal 
must  be  given  Iburteen  days  before  ihe  sessions.  And  by  the  81th  it  is  enacted. 
"  that  the  pariah  to  which  Hny  poor  person,  whose  settlement  shall  be  in  r]ue$- 
tion  at  the  time  of  granting  relief,  shall  be  admitted  or  finnlly  adjudged  lu 
belong,  shall  be  chargeable  with  oikI  liable  to  pay  the  cost  and  expense  of 
the  relief  and  maintenance  of  such  poor  person,  and  such  cost  and  cxpeiut 
may  be  recovered  against  such  parish  in  the  same  manner  as  any  penaltin 
or  forleilurcs  are  by  this  act  rccovcrahh^  :  provided  liKviijs,  that  such  parish, 
if  not  the  parish  granting  such  relief,  shall  pay  to  the  parish  by  which  such 
relief  shall  be  granted,  the  cost  and  expense  of  such  relief  and  maintenance 
from  such  time  only  as  notice  of  such  poor  person  having  become  chargeable 
shall  have  been  sent  by  such  relieving  parish  to  the  parish  to  which  such 
poor  person  shall  be  so  admitted  or  finally  adjudged  to  belong."  Mr. 
Whatehg  contended  on  those  sections,  that  the  parish  was  aggrieved  by  the 
order  of  removal  and  copy  of  the  examination  being  sent ;  and  that  although 
no  actual  grievance  is  thereby  sustained,  yet  inasmuch  as  the  parish  may  be- 
come liable,  by  what  takes  place  afterwards,  to  certain  expenses  from  tiic 
lime  die  order  is  sent,  that  is  to  be  considered  as  the  time  when  the  parish  is 
aggrieved.  I  own  I  think  that  that  is  not  so,  as  the  Poor  Law  Amendment 
Act  does  not  make  any  difference  in  the  law  as  to  when  a  parish  is  aggrieved. 
It  is  aggrieved  by  having  to  pay  money  for  providing  for  the  relief  and 
maintenance,  and  it  is  not  hy  the  possibility  of  incurring  someexiicnse,  whicli 
is  a  mere  contingency,  that  it  is  aggrieved.  That  is  my  opinion  ;  Ijiit  if  1  had 
any  doubt  on  the  subject,  the  ease  of  The  King  v.  Z'A*  Juitices  o/' Cornwiill 
which  was  argued  in  Easier  term  last,  and  judgment  given  in  Trinity  terra. 
has  decided  the  point.  The  facts  of  that  case  are  precisely  the  same  as  the 
present.  There  the  copy  of  the  order  and  examination  wore  served  in  June 
and  so  early  that  he  might  have  appealer!  to  the  Midsummer  sessions;   the 
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pauper  was  removed  tbe  day  af^er  those  sessions,  and  the  appeal  was  made     Bail  Court, 
at  the  October  sessions.     So  here,  the  copy  of  the  examination  and  order  of        ^^^-^^ 
removal  were  sent  on  the  1 1th  of  February,  in  time  to  have  made  the  appeal     '^^^  QufiEK 
at  the  April  sessions ;  nothing  was  done  at  those  sessions ;  the  pauper  was      justices  of 
then  removed,  and  the  appeal  was  made  to  the  next  Midsummer  sessions.         Salof. 
The  cases  therefore  are  exactly  parallel.     The  Court  took  time  to  consider 
their  judgment  in  that  case, and  held  that  the  appeal  was  made  in  time.     I  am 
of  opinion  therefore  that  the  parish  was  not  aggrieved  until  the  actual  re- 
moval, and  that  although  it  may  become  liable  to  expenses  from  some  ante- 
cedent time,  yet  that  does  not  make  any  difference.     The  time  of  removal  is 
the  time  when  the  parish  is  aggrieved,  and  therefore  this  rule  must  be  made 
absolute. 

Rule  absolute. 


Prior  r.  Binns. 

'^PHIS  was  a  rule  to  shew  cause  why  the  execution  of  a  writ  of  inquiry  and     AseconUcon- 
the  subsequent  proceedings  should  not  be  set  aside  with  costs,  and  why  tin««<i  notice  of 
the  defendant  should  not  be  discharged  out  of  custody  as  to  this  action,  and  of  iuquiry.  which 
why  the  plaintiff  should  not  pay  the  costs  of  this  rule.     Judgment  had  been  d»e»  "ot  mention 

hour  Hiiii  plHCf 

suffered  by  default,  and  a  good  notice  of  the  execution  of  the  writ  of  inquiry,  nur  refer  to  the' 
mentioning  the  hour  and  place,  was  given  on  the  13th  of  June  for  the  22d,  fi"ino"f'.  «*»««<>' 

..  .,  ,  ,.  operate  as  a  good 

Before  the  2^d  this  notice  was  continued  to  a  still  later  day ;  and  in  the  same  new  nouce, 
way  six  other  notices  of  continuance  were  given.    The  last  was  given  on  the  jli^B*before"ihcf''' 
J^2d  of  July,  and  was  in   this  form:  **  I  hereby  continue  the  notice  of  exe-  day  menUoncd. 
cuting  the  writ  of  inquiry  in  this  case  until  the  1st  day  of  August  next." 
On  the  31st  of  July  the  defendant's  attorney  gave  notice  that  he  should  not 
attend  the  next  day,  but  the  plaintiff's  attorney,  notwithstanding,  proceeded 
in  the  inquiry,  and  obtained  a  verdict  for  80/.     A  summons  was  afterwards 
taken  out  to  set  aside  this  execution  of  the  writ  of  inquiry,  but  the  applica- 
tion was  dismissed  by  fVilliams,  J.,  and  the  defendant  had  since  been  charged 
in  execution. 

Ogle  shewed  cause. — It  is  contended  on  the  other  side,  that  according  to 
the  usual  practice  there  can  be  but  one  continuation  of  the  notice  of  inquiry; 
and  that  consequently  the  notice  given  on  the  22d  of  July  was  a  bad  notice. 
But  even  allowing  that  to  be  the  practice,  still  the  notice  given  on  the  22d  of 
July  is  a  good  notice,  as  it  has  the  effect  of  a  new  notice,  there  having  been 
eight  days  between  the  time  it  was  given  and  the  day  on  which  it  was  to  be 
executed,  which  is  the  time  required  by  the  practice  of  the  Court.  The  case 
of  Tyie  V.  Steventon  (a),  shews  that  a  continuance  of  a  void  notice  of  trial 
may  operate  as  a  good  new  notice,  and  so  in  this  case  continuance  of  a  good 
notice  of  inquiry  may  undoubtedly  operate  as  a  good  new  notice. 

Wallingcr,  contra. — The  cases  of  Vrice  v.  Bambridge  (6)  and  Burgess  v. 
Boifd  \c)t  which  are  referred  to  in  Tidtfs  Practice  ((/),  shew  that  all  the  notices 

(fl)  2   Black.    1298;  bee  also   Hanger  v.  (r)  2  Chit.  220. 

hU»h,  and  Veil  v.  T^ne,  2  Har.  fit  Wol.  299.  {d)  V.  &80,  yih  edit. 

(6)  Barnes,  297.' 
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Bail  Court,  posing  that  to  be  so,  it  is  no  ground  for  this  process  against  the  defendant 
being  set  aside,  though  it  may  perhaps  be  a  defence  to  the  actions  for  the 
escape. 


Lefevre 


V. 

Wright. 


Petersdorff't  contra. — This  writ  of  capias  is  void  on  two  grounds;  first,  be- 
cause it  issued  against  a  practising  attorney ;  and  secondly,  because  the  party 
being  confined  within  the  rules  of  the  Queen's  Bench  Prison  ought  to  have 
been  proceeded  against  by  writ  of  detainer,  and  not  by  capias.     The  Uni- 
formity of  Process  Act,  2  &  S  Will.  4,  c.  39,  s.  8,  is  evidently  from  its  lan- 
guage intended  to  apply  to  persons  living  within  the  rules,  as  well  as  to 
persons  in  actual  custody  within  the  walls  of  a  prison ;  and  it  is  submitted 
that  it  was  the  intention  of  the  legislature  by  that  enactment  to  direct  that 
proceedings  in  such  cases  should  be  by  writ  of  detainer  only. — \_Cokridget 
J. — But  this  defendant  was  out  of  the  rules  when  taken.] — He  was  but  a 
very  short  distance   beyond,  and  it  will  be  placing  the  marshal  in  great 
difficulty  if  the  Court  allows  a  person  to  be  arrested  when  there  is  such 
a  trifling  escape. — [Coleridge^  J. — That  is  the  very  thing  the  marshal  takes 
security  against.] — Tliere  is  also  another  difficulty  which  the  other  side  has 
to  contend  with,  namely,  that  it  should  be  shewn  that  the  defendant  was  out 
of  the  rules  at  the  time  the  capias  issued,  and  it  is  not  sufficient  to  shew  that 
he  was  out  when  taken  into  custody.     It  is  also  shewn  on  the  af!idavits  that 
there  was  collusion  on  the  part  of  the  plaintiff,  which  of  itself  is  ground  for 
making  this  rule  absolute.     Supposing  that  this  capias  is  not  a  nullity  on  ac- 
count of  it  having  issued  against  a  practising  attorney,  still  it  is  not  such  a 
mere  technical  irregularity  as  would  authorize  a  judge  at  chambers  to  inter- 
fere, and  the  Court  will  not  in  such  a  case  allow  the  time  that  has  elapsed  to 
preclude  an  attorney  from  having  the  privilege  which  he  is  entitled  to. 

Coleridge,  J. — There  are  several  grounds  on  which  this  rule  is  moved. 
The  first  is^  that  the  defendant  is  privileged  as  a  practising  attorney,  and  that 
improper  proceedings  have  been  taken  against  him  by  arresting  him  on  a 
capias.  It  is  not  necessary  to  inquire  whether  he  is  a  practising  attorney  or 
not,  and  whether,  by  practising  while  in  custody,  he  ceases  to  have  his  pnvi- 
lege  as  a  practising  attorney,  though  I  think  it  would  be  taking  a  strong 
position  to  hold  that  opinion.  I  think  the  case  must  be  put  on  the  ground 
that  there  has  not  been  more  than  a  mere  irregularity,  and  then  the  question 
of  the  time  when  this  application  was  made  is  let  in.  When  I  see  that  this 
arrest  was  on  the  26th  of  August,  and  that  nothing  was  done  to  discharge 
the  defendant  imtil  the  3d  of  November,  I  must  hold  on  all  the  decided 
cases,  that  the  application  was  made  too  late.  But  then  it  is  next  said  that 
the  time  is  out  of  the  question,  the  proceedings  being  a  mere  nullity,  as  by  the 
Uniformity  of  Process  Act  it  is  an  illegality  to  proceed  by  writ  of  capias,  that 
act  having  in  effect  directed,  that  where  a  party  is  in  custody  the  process  is 
not  to  be  by  writ  of  capias,  but  by  writ  of  detainer.  Now  I  must  consider  who 
it  is  that  is  making  this  application ;  it  is  the  defendant,  Wright :  I  must  also 
consider  the  circumstances  of  the  case ;  he  was  confined  within  the  rules  of 
the  Queen*s  Bench  Prison,  and  it  appears  he  was  in  the  habit  of  continually 
breaking  the  rules.  Under  such  circumstances  I  cannot  think  the  proceedings 
by  capias  were  a  nullity.  The  plaintiff  need  not  necessarily  have  known  that 
the  defendant  was  living  within  the  rules,  he  may  not  have  known  where  to  find 


Lefevre 

V. 
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him,  and  therefore  took  out  a  capias.  But  it  is  said  that  it  must  depend  on  J^ii  Court. 
where  tlie  defendant  was  at  the  time  the  writ  issued,  not  on  where  he  was 
when  the  writ  was  used.  I  think  that  if  I  were  to  decide  according  to  that 
argument  I  should  he  laying  down  an  impracticable  course  of  proceeding.  All  Wright. 
that  the  Uniformity  of  Process  Act  directs  is,  that  if  a  party  wants  to  arrest 
another  he  must  proceed  by  writ  of  capias,  but  if  he  wants  to  detain  him  he 
must  proceed  by  writ  of  detainer.  This  proceeding,  therefore,  is  not  a  nullity. 
Next,  on  the  facts  of  the  case,  it  is  stated  that  there  is  collusion,  and  in  this 
way ;  the  defendant  was  in  custody  for  the  amount  of  two  of  the  bills ;  (I 
do  not  inquire  who  were  the  plaintiffs  in  those  actions,)  then  this  arrest  was 
for  the  third,  and  the  holder  of  it  was  the  attorney  for  the  plaintiffs  in  the 
former  actions ;  and  it  is  stated  that  the  object  was  to  take  the  defendant 
into  custody,  and  then  to  commence  proceedings  against  the  marshal  for  the 
escape.  Now  I  ask  with  whom  was  this  plaintiff  in  collusion  ?  was  it  with 
the  plaintiffs  in  the  former  actions  ?  The  attorney  certainly  had  a  right  to 
take  proceedings  on  this  bill.  I  decide  nothing  as  to  the  actions  against  the 
marshal,  all  I  decide  is  as  to  the  right  of  the  defendant  to  his  discharge  under 
this  rule.  If  the  marshal  has  been  improperly  sued  he  may  make  an  appli- 
cation to  the  Court,  but  that  will  not  entitle  this  defendant,  Wright^  to  his 
discharge.  I  think,  therefore,  that  he  has  not  made  out  his  case  on  any  one 
ground,  and  this  rule  must  therefore  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Ferguson  v.  Mahon. 

J^A  L LANTYNE  shewed  cause  against  a  rule  for  discharging  the  defendant     An  affidavit  of 
out  of  custody  for  irregularity  in  the  affidavit  to  hold  to  bail.   The  affi-  in  »ny  counl  the 
davit  was  sworn  before  a  commissioner  in  Ireland,  but  was  not  intituled  in  jurat  of  which 
any  Court.   The  jurat  was,  **  sworn  before  me,  J.  H.,  a  commissioner  of  Her  gwom  before  a 
Maiesty's  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  for  commUwom-rof 

•'•'  .  .  ..  the  Courts  of 

taking  affidavits  in  Ireland.**     He  cited  the  case  of  IVhiie  v.  Irving  (a)  as  Que«-u*s  Bench, 
a  case  precisely  in  point,  to  shew  that  this  was  sufficient.  JiTExchr'"' 

is  sufficient. 

Ilumfret/t  contra,  contended  that  the  affidavit  was  insufficient,  and  that  in 
the  case  cited  the  rule  of  H.  T.  2  IVilL  4,  I.  4,  (A)  was  not  adverted  to. 

liiTTLEDALE,  J. — I  think  that  the  affidavit  is  sufficient  (c). 
Other  objections  to  the  affidavit  were  then  argued. 

(a)  2  Gale,  230  ;  5  Dowl.  P.  C.  289.  17  ;  and  The  Kennett  and  Avon  Caml  Com- 

{h)  1  Dowl.  P.  C.  184.  pany  v.  Jonei,  7  T.  R.  461. 

(r)  See  Urquhart  v.  Dick,  3  Dowl.  P.  C. 

Doe  d.  Gowland  v.  Roe. 

nUTT  moved  for  the  landlord's  rule  requiring  the  tenant  to  enter  into  re-  ihfurdioldV"' 
cognizances,  under  the  statute  1  Geo.  4,  c.   87,  s.  1,  on   the  usual  mie,  under  the 

statute  I  G*o,  4, 
r.  87f  ••  If  the  execution  of  the  lease  was  allowed  to  be  sworn  to  by  a  |>erson  who  was  present  at  the  exe* 
cution,  but  W.1S  not  the  attesting  witness. 


I 


I 
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afliilavits,  except  tliat  the  aHidavIt,  Terifying  tlic  cxeculion  of  the  lease bftbt 
tenanr,  was  not  mude  by  the  attesting  nilness,  n-ho  was  unwilling  la  makek. 
Another  person,  however,  now  made  an  alfldavit  ihai  he  saw  the  lease  ess- 
enied.  It  was  submitted  that  the  words  of  the  statute,  1  Geo.  i,  c.  S7,  i.  1. 
l)eing  that  this  rule  might  be  granted  upon  producing  the  lease,  and  on 
"  proving  the  execution  of  the  same  by  affidavit,"  it  was  not  necessary  that 
the  alEdavit  of  the  attesting  witness  should  be  produced  under  the  eirnitn- 
stsnces  of  the  case,  and  that  the  alBdavit  of  the  other  person  who  saw  it  exe- 
cuted was  sufficient.     The  case  of  Mayor  v.  Itnl&eram  (a)  was  cited. 

LiTTLEDALE,  J.,  aflcf  Conferring  with  the  officer  of  the  Court,  granted  the 
rule. 

Uule  granted  (i). 

Vill.  Wol.  &  Hod.  178. 

Doe  il.  Wilson  v.  Roe. 

f^UNi\'lNG  moved  for  judgment  .igainst  the  casnal  ejector.    The  decUn- 
''  tion  was  intituled  in  Trinity  term,  in  the  iirst  year  of  f^iclaiia,  a  leim 

which  had  not  yet  arrived.  The  notice  had  no  date,  but  required  the  lenani 
to  appear  "  in  next  Michaelmas  term,"  and  had  been  served  in  October  last. 
It  was  submitted  that  the  tenant  could  not  be  misled,  and  the  case  of  Du^ i. 
Roe  (c)  and  the  case  there  cited  were  referred  to. 

LiTTLEDALE,  J. — 1  Understand  that  there  arc  several  other  declarations  si- 
milarly intituled,  application  must,  therefore,  be  made  to  the  full  Court.  It 
is  rather  against  my  opinion  to  allow  this  rule  to  be  granted,  as  I  think  ii 
introduces  a  laxity  of  practice. 

Gunning  afterwards  renewed  bis  motion  in  the  full  Court  (d)  and  obtained 
the  rule  (e). 

Several  similar  applications  were  subsequently  made  in  this  Court,  arxl 


(0  2Dd«I.  P.  C.  186. 
(d)  Before  UrtlUfiimnn.C.  J. 
.0,1.  Williami,  and  aierirfg*,  Ja. 


Doe  d.  Davis  r.  Roe. 

jT  OCKE  moved  for  judgment  against  the  casual  ejector.     The  notice  at 

'  the  foot  of  the  declaration,  which  was  served  on  the  llth   of  June, 

during  the  life  of  the  late  King,  required  the  tenant  to  appear  in  Michaelmas 

term  next  in  the  Court  of  King's  Bench.    The  Court  having  now  become  the 

.    Court  of  Queen's  Bench,  the  officer  of  the  Court  had  refused   to  grant  the 
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rule  in  the  ordinary  way^  as  the  tenant  might  perhaps  not  be  bound  to  appear      Bail  Court. 

in  this  Court.     This  refusal  rendered  this  special  application  necessary.  v^^/^/ 

Doe 

LiTTLEDALEy  J.,  granted  the  rule.  Davis 

Rule  absolute.  Koe. 


Doe  d.  Muller  v.  Roe. 

f^URNEY  moved  for  judgment  against  the  casual  ejector.     The  declara-     ^JJ  ■?*?*!** 

tion  stated  two  demises,  each  of  which  was  by  two  persons,  and  the  ment  agRinst  the 
affidavit  of  service  was  intituled  **  John  Doe  on  the  demise  of  ^,  ^,C,and  «-*»««ii  •je<^tor  is 

.    .       1  1  •         1.      »oved  need  not 

D,  &c."  without  distinguishing   which   two  were  joined   together  m  the  dUtinguish  how 
demises.     It  was  submitted  that  the  affidavit  was  properly  intituled.  stoteduTihe'dt 

rUratioQ,  so  long 

LiTTLEDALE,  J. — I  think  that  it  is  sufficient.     Suppose  there  were  four  **  tie  U'tTOrTIre 
persons,  and  a  demise  was  first  stated  by  the  four,  then  by  three  of  them,  inserted, 
then  by  two,  and  then  by  one,  it  could  not  be  necessary  to  distinguish  and 
follow  these  several  demises  in  the  affidavit,  so  long  as  all  the  names  are 
inserted. 

Rule  absolute. 


Doe  d.  Cowan  v.  Roe. 

^TA AIMERS  moved  for  a  rule  to  shew  cause  why  a  special  service  of  a     Buietoshew 
declaration  in  ejectment  should  not  be  a  good  service  on  the  tenant  in  ^""^ ^*!^ *■*'' 

J  ^  D  ^  vice  in  ejectment 

possession,  Mrs.  Philpot^  and  submitted  that  he  was  entitled  to  the  rule,  should  not  be 
though  it  was  not  known  what  was  her  Christian  name.     The  affidavit  on  2l!^Mh*thrchris- 
which  he  moved  stated  the  unsuccessful  inquiries  that  had  been  made  to  tuu  name  of  the 

d_        .1  tenant  coald  not 

iscover  the  name.  j^  ducovewd. 

LiTTLEDALE,  J. — The  rulc  may  be  granted  though  the  Christian  name  is 
not  known. 

Rule  nisi  granted. 


Doe  d.  Jones  v.  Roe. 

lj>    V,  RICHARDS  moved  for  a  rule  for  judgment  against  the  casual     nnienbi 

ejector.      The  affidavit  stated,   that  on   the   26th   of  October   the  ST^J^^^JlJi"***" 
declaration  and  notice  were  inclosed  in  a  letter  to  the  tenant  in  possession,  the  casual  ejector, 
Edward  Powell^  and  that  the  deponent  went  to  the  house,  where  he  saw  the  been  serJice  on 
daughter  of  the  tenant^  who  said  her  father  was  not  at  home,  and  that  she  tiie  daughter  of 
did  not  know  when  he  would  be.     She  was  told  what  the  letter  contained,  possession  who 
and  a  copy  was  also  fixed  on  the  door  of  the  house.    Another  call  was  made  7"  '^^ff  ^  ^ 

.  ,  ,  in  a  msd-bouse, 

on  the  28th,  and  the  same  daughter  said  that  the  letter  had  not  been  sent  to  botwhowassup- 
her  father,  and  when  requested  that  it  should  be,  she  said  "  very  well."  On  {^'^J^/'Jie*'**' 
a  third  call  the  daughter  said  it  had  been  sent.     Another  deponent  stated  way. 


I 

nlnr  (It  m  •!.. 
oany,  wMa.  hi 
IihI  law  thniiii 
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that  he  had  oficn  requested  to  see  the  tenant,  but  that  his  wife  hsd  uiil  iW 
lio  was  ill  a  niad-lioiiae,  bui  wuuiil  not  state  nhere.  It  was  also  sworn  tliai 
the  wife  conducted  tlip  afTuirs  of  lier  husband,  and  that  it  was  bclieTCii  ih»i 
in  fact  he  was  keeping  out  of  the  way  of  bis  crediiors.  It  was  submiurii. 
that  if  in  fact  the  tenant  was  in  a  hmatlc  asylum,  tfie  case  of  Dn 
d.  ff^rigAl  V.  Roe  (a),  cited  in  Adami  Ejectnism,  shewed  (hat  there  bad  been 
a  aulHciuit  service,  but  that  if  nut,  then,  under  the  circumstuices  of  iLe 
ca«e,  sutRcicnt  had  been  done  for  [he  Court  to  grant  a  rule  nisi. 

LiTTi.EDALB,  J.— I  think  that  a  rule  nisi  may  be  granted,  and  it  mxath 
served  on  [be  daughter,  on  the  wife,  and  by  sticking  it    upon  the  pieniiw 

and  in  ihc  Queen's  Bench  Office. 

Rule  nisi  granicd. 


Ex  parte  ANOEiiDOtr. 

JJOBERTS  moved  for  a  ride  calling  on  an  attorney  la  shew  cause  whv  he 
should  not  make  good  the  value  of  an  annuity  which  had  been  losi 
through  his  neglect.     The  altidavits  on  wbicb  he  moTed  also  slicwed  fiw^ 
and  collusion, 

LiTTLEDALE,  J. — I  ncver  before  heard  of  euch  a  motion.      If  honcfet  i 
case  is  made  out  for  answering  the  matters  of  the  affidavit  a  rule  may  tx 

granted  for  that  purpose. 

A  rule  nisi  was  then  granted,  calling  on  the  attorney  t» 

answer  the  matters  of  the  allidavit. 


Blurton  v.  Fowell. 

"  D  V,  RICH AliDS  appMei  for  a  distringas  for  ibe  purpose  of  proceeding 
to  outlawry.  The  writ  of  summons  was  issued  on  the  21  st  of  October, 
but  the  defendant  had  previously  gone  to  America  to  selde  there,  anil  m 
long  ago  as  August  last  a  letter  had  been  received  from  bim  from  thai 
country.  It  was  submiited,  ihat  it  was  impo  sible  in  this  case  to  make  the 
usual  calls  as  in  cases  where  the  distringas  was  Co  compel  an  appearance,  u 
the  defendant  bad  no  residence  at  all  in  this  country.     The  case  of  GriHtlltt 

I.  V.  Thorn  (6)  was  referred  to. 

LiTTLEDALE,  J, — I  have  great  doubt  whether  I  ought  to  grant  a  distringas, 

ih)  5  Dowl.  p.  C.  3aa,  3'14.     S.  C.  r.om.       see  alwi  Harding  v.  Mn„<,ert.  2  Har  A  U,.l 
(7,.M  ».  Pnrdtr,  Wil.  Wul.  &  Dnv,  71 ,  iOB  .       BO;  and  Tnuv.  Dir,  5  Do»l.  P.  C.'sil), 
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notwithstanding  the  case  referred  to.    I  shall  take  time  to  consider  the  Bail  Court. 
question.  v^s>^ 

Cur.  adv.  vuli.  Blubton 


LiTTLEOALE,  J.,  afterwards  (Nov.  7th)  granted  the  distringas. 


FOWELL. 


Belt's  Bail. 

TlfANSEL  opposed  these  bail,  and  submitted  that  there  ought  to  be  the  ^fiV^"^^^***'* 

usual  deposit  of  the  costs  of  opposing  a  former  attempt  to  justify,  be-  sworn,  to  object 
fore  the  bail  were  examined,  there  having  been  already  two  notices  of  jus-  f^aCT*o!^ii°on* 

tif^Cation.  have  not  been  de- 

potited. 

C.  C.  JoneSy  contra,  submitted,  on  the  authority  of  Knighl's  bail  (a),  that 
the  objection  was  too  late,  the  bail  having  already  been  sworn. 

Manscl  submitted,  that  the  bail  were  sworn  as  a  matter  of  course  by  the 
officer  of  the  Court  before  there  was  time  to  make  the  objection,  and  that  the 
case  cited  had  been  overruled  in  the  Court  of  Exchequer. 

LiTTLEDALE,  J. — I  think  that  the  objection  is  not  made  too  late,  as  the  bail 
are  sworn  as  a  matter  of  course.  I  am  glad  to  find  that  the  case  cited  has 
been  overruled,  as  I  should  have  felt  a  difficulty  in  acting  upon  it. 

The  deposit  was  then  made,  and  the  bail  were  allowed. 
(a)  1  Hodges,  370 ;  4  Dowl.  P.  C.  328. 


Ex  parte  Graddon. 

/JLFRED  S.  DO  JV LING  moved  for  leave  to  enter  the  certificate  of  an     Leave  grtuted 
attorney,  nunc  pro  tunc,  in  the  Master's  book.     The  attorney  had  taken  '**  '"^'''»  °""*^  v^ 
out  his  usual  certificate  in  the  year  1836,  but  had  omitted  by  accident  to  tar's 'book,  Ui« 
enter  it  in  the  Master's  book.    This  was  not  discovered  until  he  went  to  enter  *^*''^^«*'*  *>/." 

attorney,  which 

his  certificate  m  the  present  year.  had  been  Mri- 

dentallj  omitted. 

LiTTLEDALE^  J.,  granted  the  application. 


ViNEii  V.  Cooper  and  two  others. 

fyROMPTON  obtained  a  rule  to  set  aside  a  declaration  for  irregularity,     ira plaintiff taet 

a  capias  having  issued  against  three  persons,  two  of  whom  had  been  ^*  ^i^,^ 
arrested  and  given  bail,  and  the  plaintiff  having  declared  against  those  two  verai  penons,  he 

««!.»  /' I. \  "»«»*  declare 

on'yW-  acaiiut  them  all. 

(6)  Reg.  Gen.  M.  T.  3  W.  4. 1. 1 ;  1  Dowl.  P.  C.  470. 

VOL.  III.  R  R 
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Bail  Court.         JVightman  shewed  cause,  and  contended,  that  it  was  not  irregular,  and 
^^v^        referred  to  the  rule  M.  3  JV,  4,  s.  11.  (a) 

VlNlR 

CoopBR  LiTTLEDALE,  J. — I  am  not  aware  of  any  case  to  support  this  declaration, 

and  others.     This  rule  roust  be  absolute. 

Rule  absolute. 

(a)  lDowlP.C.473. 


Todd  v.  Gompertz. 

On  Miargiog  m  LFRED  S.  BOWLING,  on  the  last  day  of  term,  on  a  motion  to  enlarge 
dayoftenn»the  '^  a  rule  which  he  had  obtained  to  shew  cause  why  the  judgment  which 
^bTimlie*!!"''*^  ^*^  ^®"  signed,  and  fieri  facias  which  had  issued  on  a  warrant  of  attorney, 
pmrt  of  the  rule  should  not  be  set  aside,  and  why  the  warrant  of  attorney  should  not  be  de- 
^iS^ro^p^**  livered  up  to  be  cancelled,  requested  that  there  should  be  in  the  meantime  a 
ceedinp.  stay  of  proceedings. 

Godson^  who  moved  to  enlarge  the  rule,  contended,  that  as  it  was  the  last 
day  of  term  there  could  not  be  a  stay  of  proceedings  (6). 

LiTTLEDALE,  J.— I  Understand  that,  according  to  the  usual  practice,  it  may 
be  allowed.  It  might  in  this  case  have  been  made  part  of  the  original  rule, 
that  there  should  be  a  stay  of  proceedings ;  and  now,  as  both  parties  appear, 
it  may  be  made  part  of  the  rule  on  enlarging  it. 

Rule  enlarged  accordingly. 

(b)  TiddPrac.498,  9th  edit. 


Quafn'j  BincK 


BrICKILL  V.  HULSE. 

In  trover  againit  H^ROVER  against  the  defendant,  as  sheriff  of  Southampton.     The  defend* 

ukiig^eg^^dt  ^'  brought  20/.  into  Court,  and  pleaded  that  the  plaintiff  had  not  sus- 

ofthepuintiff;  tained  greater  damages.     Replication,  damages  ultra. 

Sy  ^e^'fll^^wd*  At  the  trial  at  the  summer  assizes  for  Hants  before  Tindal,  C.  J.,  it  ap- 

empioycd  by  the  pearcd  that  on  the  1st  June  183G,  a  fieri  facias  had  issued  against  one  Wyatt^ 

appUMtionbyli'm  uudcr  which  a  warrant  was  sent  to  White,  a  sheriffs  officer,  who  levied  and 

under  the  Inter-  put  a  man  in  possessiou. 

mu»ibiea»evi.  On  the  7th  June,  one  Wade  gave  the  officer.  Whiter  a  bill  of  sale  relatii^r 

pUinUff[o  prove  ^°  *^®  8°°^^  seized,  which  had  been  executed  by  Wyatt  in  February  1835. 
that  rr.  was  the  and  requested  him  to  hold  possession  of  the  goods  under  it,  which  he  under- 
!lSd"thIuht**."i.'  ^00^  *o  ^o»  ^^^  placed  the  bill  of  sale  in  the  hands  of  the  man  in  possession. 
riff,  by  »F.,had      Qn  the  11th  and  15th  June  White  levied  under  two  other  writs,  and  nut  the 

sailed  Uie  goods.  *  ~'"  r"*"  ^^^ 

same  man  m  possession. 

On  the  31st  June  the  plaintiff,  who  claimed  the  goods  under  a  bill  of  sale 
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of  July  1834,  gave  the  defendant  notice  not  to  sell,  and  required  him  to  Queen  s  Bench. 
withdraw  from  possession^  and  he  also  put  a  man  in  possession  on  his  own 
behalf.  Shortly  afterwards,  the  defendant  being  ruled  to  return  one  of  the 
writs,  the  under-sheriff  forwarded  to  London  affidavits  by  himself  and  by 
Jf^hiie  the  officer,  in  order  that  an  application  might  be  made  under  the  Inter- 
pleader Act ;  and  an  order  was  obtained  from  a  judge  at  chambers,  extending 
the  time  for  the  return  till  the  end  of  the  first  four  days  of  the  next  term. 

On  the  9th  August  JVade  paid  to  the  under-sheriff  the  amount  of  the  three 
executions,  and  upon  that  was  allowed  to  sell  the  goods ;  upon  which  the 
plaintiff  brought  an  action  of  trover  against  Wade  and  also  the  present  action. 
A  judge's  order  was  obtained  for  a  stay  of  proceedings  in  the  present  action 
till  after  the  determination  of  the  other,  the  defendant  undertaking  to  be 
bound  by  the  verdict  in  that  case  as  to  the  right  to  the  goods.  The  plaintiff 
obtained  a  verdict  against  Wade  for  the  amount  of  the  sale. 

In  opening  the  case,  the  counsel  for  the  plaintiff  stated,  that  WhUe  the 
sheriff*s  officer  had  colluded  witli  Wade^  and  had  kept  such  incautious  custody 
of  the  goods  that  Wade  was  enabled  to  carry  off  part  of  them.  The  counsel 
for  the  defendant  submitted  that  this  was  not  in  issue  in  the  present  action ; 
but  the  learned  Chief  Justice  was  of  a  different  opinion,  and  overruled  the 
objection.  During  the  trial,  White  the  sheriff's  officer  was  present  in  Court, 
but  was  not  called ;  and  the  only  evidence  of  possession  by  the  defendant 
was  the  affidavit  made  by  White  and  employed  by  the  under-sheriff  in  the 
application  under  the  Interpleader  Act.  This  evidence  was  objected  to  by 
the  defendant,  but  was  admitted  by  the  learned  judge,  who  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.    Verdict  for  the  plaintiff. 


Erie  now  moved  for  a  new  trial  or  to  enter  a  nonsuit.  (As  to  the  first 
part  of  the  application  the  Court  intimated  their  desire  to  speak  with  the 
Chief  Justice  of  the  Common  Pleas  respecting  it.)  This  affidavit  was  not 
admissible  in  evidence,  it  is  analogous  to  a  deposition  in  Chancery.  And  de- 
positions cannot  be  used  by  a  stranger  against  the  party  to  the  suit  by  whom 
they  are  employed ;  1  PhU,  Ev»  c.  4,  s.  1,  citing  Rushworth  v.  The  Countess  of 
Pembroke  (a) ;  nor  when  the  witness  can  himself  be  produced ;  Benson  v. 
OUve  (b).  At  all  events  the  affidavit  was  not  admissible  unless  it  had  been 
shown  aliunde  that  White  was  the  agent  of  the  sheriff. 


Lord  Denman^  C.  J. — I  have  no  doubt  whatever  but  that  this  statement, 
whether  it  be  considered  as  an  affidavit  or  not,  is  admissible  as  evidence  in 
this  case.  I  see  nothing  whatever  to  distinguish  it  from  any  statement  made 
by  the  sheriff  himself.  And  there  is  nothing  in  any  of  the  cases  which  in- 
duces me  to  form  a  different  opinion.  Rushworth  v.  The  Countess  of  Pembroke 
is  the  only  one  which  seemed  at  first  to  raise  some  difficulty.  But  that 
exists  in  appearance  only,  and  when  the  nature  of  the  proceedings  in  Chan- 
cery is  considered  even  that  appearance  is  removed.  In  Chancery,  the  party 
on  whose  behalf  depositions  are  employed  has  no  means  of  knowing  pre- 
viously all  that  they  may  contain.  If  he  had,  and  still  deliberately  chose  to 
employ  them,  the  rule  would  be  different.  But  in  fact,  all  that  he  does  is  to 
tender  a  person  as  a  witness.    That  person  is  then  examined  by  the  master 


(a)  Hardres»472. 


{h)  2  sua.  920 ;  and  see  Stark.  102,  lit. 
**  Proof  of  Depositions/'  and  "  DepositioQS." 
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Qwdi*!  Bineh,  and  liin  dcpoaiiions  are  laken  clown,  1'he  party  therefore  to  the  Kuit  in 
'i^'.^i'  Cliancury  standi  wiili  respect  to  these  depositions  precisely  in  tlic  same  reUtioo 
IlRicsiLL  jjj  g  party  to  a  suit  at  cmnmfin  law  does  to  tlie  cvideacc  given  by  a  witorn 
whom  lie  has  eailed.  Now  as  to  that,  it  has  long  been  well  established  tlut 
a  party  in  not  to  be  bound  by  all  the  statements  of  a  witness  ivhom  lie  hu 
clioden  to  call.  The  ease  cited  therefore  merely  establtBhes  that  the  rule  e( 
evidence  observed  in  the  Courts  of  Common  Law  prevails  also  in  Courtiof 
Equity,  it  contains  nothing  which  goes  to  show  that  this  affidavit  ii  lun 
admissible;  nor  u  dierc  any  ground  for  excluding  it.  It  was  produced  bj 
a  party  who,  knowing  all  its  contents,  adopted  and  used  them  delibetateljr  Tot 
liis  own  purposes ;  can  there  be  any  doubt  then  that  this  is  evidence  agiinx 
thai  party  ? 

Pattesok,  J. — I  am  of  the  same  opinion.  We  must  take  it  for  gnouil 
that  the  apphcation  under  the  Interpleader  Act  was  made  by  the  party  who  ii 
virtually  defendant  in  this  action.  There  is  no  doubt  that  in  point  of  inierni 
the  parties  arc  identical.  The  affidavit  then  is  an  authorised  statement  made 
in  truth  by  the  defendant  in  the  present  action.  How  then  can  it  be  coaiewW 
that  it  is  not  admisfiibtc  ns  evidence  against  him?  It  is  quite  clear  that  it  wv 
a  document  deliberately  produced  by  him  lor  his  own  particulaj*  purposes. 

WiiLiAiis,  J. — 1  think  that  this  afBdavit  stands  on  precisely  the  saim 
footing  as  if  it  had  been  a  statement  made  by  the  sheriff  himself.  There  iiiu 
doubt  that  any  thing  said  by  him  would  be  evidence,  and  when  he  emplovnl 
this  affidavit  for  the  purpose  of  obtaining  the  object  which  he  bad  in  view  un 
applying  to  the  judge,  it  became  in  fact  a  statement  made  by  him  as  raudi 
as  if  it  bad  proceeded  out  of  his  own  mouth. 

CoLERiDQE,  J. — No  difficulty  exists  as  trt  the  principle  of  this  case,  ai^ 
the  doubt  created  by  the  case  in  liardict  is  removed  ns  soon  aa  we  look  31 
the  facts,  The  sheriff  himself  comes  before  the  judge  armed  with  this  ver; 
statement,  he  uses  it  for  his  own  purposes  and  adopts  it  deliberately  through- 
out.    According  lo  all  principle  therefore  it  may  be  used  as  evidence  again« 

No  doubt  the  circumstance  that  the  officer  wlm  made  this  affidavit  was  in 
Court  and  uncalled,  is  open  to  remark.  But  we  are  now  only  on  the  (juc!- 
tion  of  admissibility. 

With  regard  to  depositions  in  Chancery,  they  are  in  truth  the  same  thin?* 
as  the  evidence  of  a  witness  in  open  Court.  And  if  the  party  to  a  c.iuse  n 
not  tied  down  to  every  statement  made  by  every  one  of  his  witnesses,  ae\- 
iher  is  the  party  to  a  suit  in  Chancery  tied  down  10  every  statement  con- 
tained in  the  deposiiions  of  his  wiineases.  This  affidavit  is  on  quite  a  dif- 
ferent footing. 

Subsequently,  {Nov.  22nd,)  the  Court  intimated  their  opinion  that  the 
learned  Chief  Justice  of  the  Common  Pleas  had  not  misdirected  the  jury,  ns 
there  was  evidence  that  the  ollicer  had  concurred  in  the  acts  of  conversion 
by  ll'aJc. 

Hide  refused. 
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Tod  V.  Jeffery.  v^v^ 

T^HIS  case  was  tried  before  the  sheriff  of  Northamptonshire,  when  a  ver-     Afur  a  rule  has 
diet  was  found  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit,  on  {^^^"in^^'itJi" 
the  ground  that  evidence  had  been  improperly  received.  Court,  Uie  Court 

In  Easter  term,  1836,  a  rule  nisi  was  obtained  accordingly  before  Little-  bmc,*^!,;^^"^  ° 
dalc^  J.  in  the  Bail  Court,  and  in  Trinity  term  following,  it  was,  upon  argu-  power  to  allow  it 
ment  before  Coleridge,  J.  in  the  same  Court,  made  absolute.     Judgment  was  ^^  diMuss^d! 
signed  and  the  costs  were  taxed  thereon.  f^'°  although  the 

In  Michaelmas  term,  an  application  was  made  to  Coleridge^  J.  then  sitting  posed  of  u has 
in  the  Bail  Court,  to  allow  the  rule  to  be  re-opened  and  discussed  before  the  •■nc^ned  au  ap- 

•1  •••T»  T¥«iT«.  11         1        Ti  !•  plication  for  that 

four  judges  sittmg  m  Banc.     His  lordship  stated,  that  lie  did  not  object  to  purpose, 
that  being  done,  and  Wightman  obtained  a  rule  nisi  accordingly,  against 
which. 

Sir  W.  W.  ToUett  and  Butt  now  shewed  cause.— The  stat.  1  Will.  4,  c.  70, 
s.  1,  which  gives  authority  to  a  single  judge  to  sit  and  dispatch  business 
apart  from  the  other  judges,  provides  that  what  is  done  by  him  shall  be  done 
"  in  the  same  manner,  and  with  the  same  force  and  validity  as  may  be  done 
by  the  Court  sitting  in  Banc."  A  judgment,  therefore,  in  the  Bail  Court 
stands  upon  precisely  the  same  footing  as  one  pronounced  in  Banc,  and  is  not 
subject  to  review  in  this  Court.  The  authorities,  also,  shew  that  it  has  been 
so  considered.  Rex  v.  The  Sheriff' of  Devon  (a),  Rosset  v.  Hartley  {h). 

Cresswell  and  Wightmany  contra. — This  is  an  application  to  the  discretion 
of  the  Court,  made  under  the  sanction  of  the  judge  who  decided  the  case. 
That  discretion  is  acted  upon  even  as  regards  rules  obtained  before  tlie  Court 
in  Banc ;  De  Riitxen  v.  Lloyd  (c).  There  can  be  no  reason  why  a  greater 
strictness  should  obtain,  as  to  rules  obtained  before  a  single  judge.  In  Rex 
V.  The  Sheriff  of  Devon  (a),  the  application  was  in  invitum,  Patteson,  J.  having 
absolutely  refused  to  allow  the  rule  to  be  re-opened. 

Lord  Dekman,  C.  J. — I  am  of  opinion  that  we  must  to  all  intents  and 
purposes  consider  a  decision  of  the  Bail  Court  on  the  same  footing  as  one 
proceeding  from  this  Court.  No  doubt,  under  certain  circumstances,  where 
there  has  been  a  plain  misconception  of  the  facts,  this  Court  may  be  induced 
to  interfere  for  the  purpose  of  re- opening  a  rule,  especially  in  cases  of 
motions  for  a  new  trial  or  leave  to  enter  a  nonsuit ;  which  motions  are 
always  considered  to  be  in  some  sort  under  protection  of  the  equity  of  the 
Court.  But  where  a  judge  sitting  in  the  Bail  Court  has  already,  after  a  full 
discussion  of  all  the  facts,  made  a  rule  absolute,  we  think  that  we  have  not 
any  power  to  sit  as  a  kind  of  Court  of  appeal  from  his  decision.  Nor  would 
even  a  direct  expression  of  the  opinion  or  wishes  of  the  judge  himself  to  that 
effect  at  all  justify  us  in  assuming  a  power  so  opposed  to  the  general  con- 
venience. 

Patteson,  J. — I  think  that  it  is  not  only  expedient,  but  also,  that  we  are 
under  a  necessity  to  come  to  this  conclusion ;  the  act  of  parliament  provides, 

(a)  2  Ad.  &  £1. 296.  (6)  1  Har.  &  Wol.  581.  (c)  6  Ad.  &  ET.  466. 
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'iBinch.  "  "''a'  it  shall  and  may  be  lawful  for  any  one  of  tbc  judges  of  eitlier  of  ilie 
•w^/  Courts,  when  occasion  shall  lo  require,  while  the  other  judges  of  the  ume 
roD  Court  are  silting  in  Banc,  to  sit  apart  from  tlicm  for  the  business  of  adding 

and  jtistilying  special  bail,  discharging  iofiolvcnl  debtors,  admttiistering  oachi. 
receiving  declarations  retniircd  by  statute,  hearing  anJ  deriding  upon 
matters  on  motion,  and  making  rules  and  orders  in  causes  and  busiitesi  de- 
pending in  the  Court  to  which  such  judge  shall  belong,  in  the  same  raaniKt 
and  with  the  same  force  and  validity  as  may  be  done  by  the  Court  sitting  in 
Banc," 

We,  therefore,  arc  iibKolutcly  bound  to  deal  with  a  rule  tnade  in  the  Bui 
Court  in  the  same  wuy  in  all  respects  as  if  made  in  this.  Now-,  if  a  rule 
be  tnade  absolute  in  this  Court  during  one  term,  it  cannot  be  altered  b 
another.  With  respect  to  the  distinction  taken  between  the  present  cau 
and  Ilu  V.  The  SAenfof  Devon,  1  was  there  averse  to  have  the  case  brought 
Ibrward  again,  liccausc  1  felt  assured  that  1  should  arrive  at  the  same  coo- 
elusion  ;  as  would  naturally  be  the  case  upon  the  same  facts  being  broughi  ' 
forward.  Moreover,  I  think  that  we  have  not  the  power  to  allow  rules  w 
be  rediaposcd  of,  even  upon  tlie  jwrmission  and  by  the  desire  of  the  leameJ 
jndge  who  lias  before  disposed  of  them,  and  it  is  much  better  for  all  parties 
concerned  that  nothing  of  the  kind  t^huuld  ever  be  done. 

Williams  and  Coleridgl,  Js.  concurred. 

Rule  discharged. 


Doe  d,  Ellis  v.  Haudv. 

"i  ^JECTMENT  iriciiheiors  IMtlcdale,  J.  o-lAeDoichtatei  spring  MKm, 

''  After  the  close  of  the  plaintilT's  case,  the  defendant  offered  in  evidence  an 
r  office  copy  of  an  assignment  mode  by  the  lessor  of  tiie  plaintiff,  on  the  llih 
May,  1832,  to  the  provisional  assignee  of  the  Insolvent  Court,  certitied  bj 
the  provisional  assignee  and  duly  sealed,  and  also  olScc  copies  of  his  peti- 
tion and  schedule,  certiSed  and  sealed  by  the  deputy  of  the  chief  clerk.  Tlu 
witness  producing  them  staled,  that  if  the  petition  had  been  dismissed,  tbe 
schedule  would  have  been  in  Court,  and  that  the  word  "  dismissed  "  would 
have  been  written  in  large  characters  across  the  petition  and  schedule,  and 
that  when  he  examined  them  no  such  words  were  there.  The  evidence  wa» 
objected  to  by  ilie  counsel  for  the  lessor  of  the  plaintiff,  and  rejected  by  the 
learned  judge  who  gave  leave  to  move  to  enter  a  nonsuit ;  and  a  rule  having 
been  obtained  accordingly, 

Eric  now  sliencd  cause. — The  alleged  insolvency  took  place  in  1822,  Al 
ihat  time  1  Geo,  1,  c.  IID,  was  in  oi>etation.  The  original  assignment  there- 
fore ought  to  have  been  produced  ;  and  no  copy,  however  authenticated, 
could  be  received  in  evidence,  Section  7  of  that  act  provides,  certainly,  that 
the  assigmnent  shall  be  entered  on  IJic  proceedings  of  the  Court,  and  that  an 
office  copy  sliuil  he  evidentc  theri'of;  but  tliat  is  only  when  the  Court  "  shall 
adjudge  any  prisoner  to  he  entitled  lo  ilia  discharge."  Now  there  is  nolhiug 
in  this  case  to  shew  that  the  prisoner  ever  was  adjudged  lo  be  entided  to  his 
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discharge  ;  there  is  no  evidence  of  any  such  adjudication.  The  original  as-  Quun't  Bench. 
signment  ought  therefore  to  have  been  produced.  It  is  true  that  by  7  Geo,  4, 
c.  57 1  s.  76,  copies  may  be  given  in  evidence  of"  proceedings  made  and  had 
in  the  matter  of  a  prisoner's  petition."  But  that  enactment  can  only  refer  to 
the  proceedings  which  were,  under  1  Geo,  4,  c.  119,  provable  by  copies.  In 
this  case  what  had  been  done  had  never  arrived  at  that  point  when  the 
provisions  of  7  Geo,  4,  could  operate  upon  them.  The  proceedings  were  only 
ad  interim  and  occasional;  until  the  discharge  the  assignment  in  question 
was  an  imperfect  instrument.  The  presumption  here  is,  that  Ellis  had  ap- 
plied to  the  Court  and  had  been  remanded,,  and  never  had  obtained  a 
discharge.  The  proceedings  here  were  therefore  only  inchoate,  and  not  ad- 
missible in  proof  by  copies.  Doe  d.  Phillips  v.  Evans{a)f  does  not  affect  the 
present  argument ;  there  it  was  proved  that  the  party  had  been  discharged ; 
in  that  case,  therefore,  there  could  be  no  question  but  that  a  copy  was  ad« 
missible. 

Butt  and  Fitzherbertf  contra,  were  stopped  by  the  Court. 

Lord  DsMMAN,  C.  J. — I  think  that  the  assignment  in  question  was  clearly 
a  proceeding  within  the  meaning  of  7  Geo.  4,  c.  57,  s/76.  Wc  are  not  to 
assume  that  any  thing  was  left  undone  which  was  necessary  to  be  done  for 
the  completion  of  that  proceeding.  The  title  of  ElUs  was  to  be  made  out  by 
the  lessor  of  the  plaintiff,  and  if  it  be  shewn  that  he  is  divested  of  that  title, 
the  plaintiff  cannot  recover.  The  assignment  to  the  provisional  assignee 
under  1  Geo.  4,  took  place  as  part  of  the  ordinary  proceedings  in  the  Insol- 
vent Court.  I  think  we  are  not  to  make  any  intendment  at  all  against  the 
completion  of  such  proceedings.  The  7  Geo,  4,  c.  57,  s.  76,  makes  a  copy 
of  such  proceedings  admissible  as  evidence  of  them  ;  and  in  order  to  give 
due  effect  to  that  provision,  we  must  consider  it  as  applicable  in  the  present 
case. 

Patteson,  J«— I  am  of  the  same  opinion.  The  question  is  one  of  evidence 
merely.  It  must  be  admitted  that  the  original  assignment  did  pass  the  estate, 
and  it  cannot  be  argued  that  any  thing  had  occurred  by  which  the  provi- 
sional assignee  was  divested  of  it.  I  think  1  Geo.  4,  c.  119,  s.  7,  does  not 
bear  any  such  construction  as  is  contended  for.  It  cannot  be  said  that  the 
provisional  assignment  is  without  effect,  on  the  contrary,  the  words  of  that 
section  clearly  shew  that  every  assignment,  whether  provisional  or  otherwise, 
is  to  be  considered  as  part  of  the  proceedings  of  the  Court.  If  so,  then 
under  7  Geo.  4,  c  67,  s.  76,  a  copy  of  them  is  admissible  in  evidence. 

Williams,  J. — I  think  there  is  no  reason  to  require  proof  that  the  pro- 
ceeding was  final.  This  assignment  certainly  was  a  proceeding  under  the 
former  act.  It  is  continued  as  such  under  the  latter.  Whether  or  not, 
therefore,  any  thing  further  remained  to  be  done,  seems  to  me  an  inquiry  of 
no  consequence,  because  in  either  case  the  proper  proof  of  it  was  offered. 


CoLERiDGB,  J.  concurred. 


Rule  absolute  {h). 


(a)\Chi  U.  450. 


(»)  See  X>0t  d.  Tkr^f^H  v.  SeUen,  mH,  160. 
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Q«#fM'«  Bench, 

FiLLiEUL  V.  Armstrong. 

«i.tjr°Tbe  dl  A  SSUMPSIT.  The  first  count  of  the  declaration  stated,  that  heretofore, 
damtkrn  tutrd  a  ^q  vi^jt^  the  24th  February,  1835,  in  consideration  that  the  plaintiff  would 
ttie  defen/ut  enter  into  the  employ  of  the  defendant,  as  teacher  of  the  French  language  and 
reuincdtbe  drawing,  in  a  school  of  the  defendant's,  for  one  whole  year,  at  a  salary  &c, 
in  hb  school  for  a  the  defendant  promised  &c.  That  the  defendant  entered  into  the  employ 
the  defJ^t^d  *"^  ^*®  willing  to  continue  &c.  Breach,  that  the  defendant  wrongfully  re- 
act allow  the  fused  to  allow  the  plaintiff  to  continue  8cc  ;   second  count,  for  work  and 

Uoue&c.    Plea,     ^OOUT. 

that  the  piaiuuff  Pleas.  First,  non  assumpsit,  on  which  issue  was  joined  ;  second,  as  to  the 
d!^d«ot  not  to  ^I'Bt  count,  that  before  and  when  the  defendant  made  the  promise  mentioned, 
atoeDtbiiMeif  the  plaintiff  in  consideration  &c.  promised  the  defendant  diligently  and  faith- 
that  he  did  aiweot  ^uUy  to  scrve  the  defendant  in  the  said  capacity  of  teacher  at  the  said  school, 
himself  for  an  un-  j^^j  not  to  absent  himsclf  without  Sufficient  cause,  cxccpt  during  the  vacations, 
to  wit,  two  dajs;  in  consideration  whereof  the  defendant  retained  the  plaintiff  as  mentioned, 
^n^^ffd****  '"^^  ^^®  always  willing  to  continue  the  plaintiff  for  the  period  and  on  the 
charged  hiu.  terms  mentioned,  until  the  plaintiff  misconducted  himself,  as  hereinafter 
ifSl^uTe^aSirnc'e  Jw^ntioned,  and  that  after  the  promise  &c.  and  before  the  discharge  Sec,  to 
the  plaintiff  re-      wit,  &c.,  a  Certain  vacation  was  appointed^  to  wit,  &c.  &c.,  and  that  on  a  cer- 

Uo^ed'u^iwJ  t*»"  ^*y»  *®  w^^»  ^^^  ^^^^  o^  January,  1836,  it  was  appointed  that  the  school 
disciiarge.  After  should  recommence  &c.,  whereof  the  defendant  had  notice;  and  that  the  de- 
defendant  Uie  fendant  was  absent  from  the  school  during  the  vacation,  and  it  became  his 
Court  AM,  that  duty  to  rctum  and  resume  his  duties  as  teacher  on  the  30th  January ;  and 
to  a^confeaiion  although  divcrs  pupils  did  then  return  and  the  school  then  recommenced,  as 
and  an  insufficient  the  plaintiff  wcIl  kncw,  yet  the  plaintiff  not  regarding  &c.  did  not  return  &c., 
allowed  Judgment  but  wrongfully  absented  himself  &c.  for  an  unreasonable  period,  to  wit,  for 
ihe'^'ainuffiion^  '^'®  days,  without  any  sufficient  cause  &c.,  whereby  the  defendant  was 
obsuuteverc.       greatly  delayed  and  injured  in  respect  of  divers  matters  wherein  he  would 

have  employed  the  defendant  in  his  said  capacity,  and  was  forced  to  en- 
deavour to  procure  another  person  to  serve  him  in  the  capacity  aforesaid  in 
place  of  the  plaintiff,  and  thereupon  it  became  lawful,  necessary  and  expedient 
for  the  defendant  to  discharge  the  plaintiff  from  his  employ  as  such  teacher. 
Wherefore  the  defendant  did  afterwards  refuse  to  employ  the  plaintiff  in  his 
employ  as  such  teacher,  and  discharged  him  therefrom,  which  is  the  sup- 
posed breach  of  promise  mentioned.     Verification,  &c. 

The  replication  stated  that,  after  the  absence  mentioned  and  before  the 
defendant  discharged  the  plaintiff,  the  plaintiff  returned  to  the  employ  of  the 
defendant,  and  continued  in  that  employ,  on  the  terms  mentioned,  until  the 
defendant  discharged  him  as  aforesaid.     Verification,  and  issue  joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  after  Easter  term, 
the  jury  at  first  found  a  verdict  on  the  first  issue  for  the  defendant^  damages 
15/.,  on  the  second  issue  for  the  defendant,  but  afterwards  they  found  a 
general  verdict  for  the  defendant.  A  rule  nisi  having  been  obtained  on 
behalf  of  the  plaintiff  for  judgment  non  obstante  veredicto  on  the  second 
issue, 

Gurttey  now  shewed  cause. — This  plea  shews  a  sufficient  answer  to  the 


dicto. 
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action.     It  appears  by  it  that  the  plaintiff  himself  put  an  end  to  this  contract  Queens  Bench, 
by  absenting  himself  from   the  school.      The  replication  admits  the  un-         ^*^^/^ 
reasonableness  of  the  absence.     If  the  plaintiff  might  absent  himself  for  two       Fillieul 
days  without  repudiating  the  contract,  he  might  do  so  for  the  whole  time  of    Abmstrong. 
his  engagement.     The  consequence  might  be  the  destruction  of  the  school ; 
the  absence  therefore  goes  to  the  essence  of  the  contract.     In  lyinsfone  v. 
Linn  (a)  such  a  plea  was  certainly  decided  to  be  insufficient ;  but  the  Court 
distinguish  between  that  case,  which  was  one  of  master  and  apprentice,  and 
the  case  of  master  and  servant.     Moreover,  in  that  case  there  was  no  aver- 
ment that  the  party  was  absent  for  an  unreasonable  time.    There  is  such 
averment  in  this  case,  and  the  imreasonableness  of  the  absence  is  admitted 
by  the  replication. 

Cresswell  and  W.  H.  Watson^  contra. — By  the  declaration  the  agreement 
between  these  parties  appears  to  have  been  for  a  whole  year  certain^  at  a 
salary  &c.  The  defendant  attempts  to  plead  in  answer  to  this,  what  is  either 
a  confession  and  avoidance  or  else  another  agreement,  one  of  the  terms  of 
which  is,  that  the  plaintiff  should  not  absent  himself  without  reasonable 
cause  &c.  If  it  is  not  a  confession  and  avoidance,  but  merely  an  immaterial 
issue,  the  Court  will  then  mould  the  rule,  and  a  repleader  will  be  awarded ; 
Plummer  v.  Lee  (6).  However  it  seems  rather  to  amount  to  a  confession  and 
imperfect  avoidance,  because  what  is  introduced  in  addition  amounts  to 
nothing  more  than  what  the  law  would  infer.  It  sets  up  no  further  under- 
taking on  the  part  of  the  plaintiff  than  the  law  would  necessarily  throw  upon 
him.  It  contains,  therefore,  a  good  confession.  That  being  so,  the  contract 
admitted  must  be  governed  by  the  general  rule,  that  one  party  cannot  dissolve 
a  contract  on  a  mere  breach  by  the  other,  unless  that  breach  goes  to  the 
very  root  and  essence  of  the  contract ;  there  was  nothing  of  the  kind  here. 
This  engagement  does  not  stand  on  /the  same  footing  as  one  between  master 
and  servant.  Nothing  short  of  gross  immorality  of  conduct,  or  a  neglect  of 
the  special  duties  of  his  situation  by  the  plaintiff,  would  afford  a  ground  for 
dissolving  the  contract ;  Callo  v.  Brunker  (c)  ;  Ridgway  v.  The  Hungerford 
Market  Company  {d) ;  Athin  v.  Acton  (e).  A  contract  is  not  at  an  end  unless 
something  has  been  done  which  actually  defeats  the  object  for  which  it  was 
made^  Freeman  v.  Taylor  (/).  The  defendant  ought  to.  have  put  on  the 
record  some  specified  injury  caused  by  the  plaintiff's  absence.  (They  were 
then  stopped  by  the  Court.) 

Lord  Denman,  C.  J. — Enough  appears  upon  this  plea  to  amount  to  a  • 
confession  of  the  contract,  although  the  defendant  seeks  to  add  to  that  con- 
tract  certain  other  conditions,  which  he  says  the  plaintiff  entered  into  and 
afterwards  broke,  whereby  he  authorized  the  defendant  to  dismiss  him. 
That  being  so,  is  there  jmy  thing  in  the  plea  which  amounts  to  an  avoidance 
of  the  contract  ?  The  plaintiff  does  not  aver  that  the  defendant  was  guilty  of 
any  immoral  act,  nor  that  he  was  obliged  to  hire  any  other  person.  He  does 
not  aver  that  the  department  over  which  the  plaintiff  was  employed  to  preside 

(a)  1  B.  &  C.  460.  Wol.  244. 

{b)  2  M.  &  W.  495.  (e)  4  C.  &  P.  208. 

(c)  4  C.  &  P.  518.  (J)  8  Biog.  124. 

(,d)  3  Ad.  &  £1.  171  \S.C.  1  Htr.  & 
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was  not  perfictly  well  filleil.  U  u  true  ho  avers  that  divers  basineM  uf  ih« 
scliool  was  preventw!  from  going  on  by  reason  of  the  defcodant's  absenis. 
Bui  he  docs  not  state  that  such  was  the  case  with  respect  to  the  French  Md 
drawing  department,  or  that  tlie  busincsis  of  the  school  generally  wa*  inter- 
rupted ;  and,  dierefore,  although  the  Gondui.-t  of  the  plaintiS'may  l>a»e  bwo 
■uch  as  to  Bubjcct  him  (o  an  action  on  the  part  of  the  defendant,  still  I  ibiok 
that  the  plea  shews  nothing  which  at  all  authorised  the  defendant  to  put  aa 
and  to  the  contract  by  disniiasing  the  plaintiff. 

pATTtsos,  J. — I  am  entirely  of  the  same  opinion.  I  titink  ibat  tite  piM 
contains  a  confession  and  avoidance,  at  least  wliat  is  intended  to  be  ■■ 
avoidance.  It  avers  lliat  the  defendant  did  retain  the  plaintiff  in  ilie  mUMt 
and  form  stated  in  the  dcelaralion.  It  then  attempts  to  engrail  other  coo- 
dilions  upon  the  cootract  there  set  out ;  that  is  an  admission  of  the  coatno 
u  far  as  stated  in  the  declaration.  And  it  is  clear  that  the  contract  coataineil 
no  terms  authorizing  the  defendant  to  put  an  end  to  the  engagement  upcs 
the  grounds  staled.  The  defendant,  therefore,  docs  not  rely  upon  the  tenui 
of  the  contract  itself,  ns  entitling  him  to  discharge  the  plainuS^  but  he  aven 
other  matters  as  amounting  to  an  avoidance  of  it.  Now  theae  things  are  dm 
auch  as  would  entitle  him,  even  in  the  case  of  a  master  and  servant,  much  la 
in  such  a  case  as  the  present,  to  put  an  end  to  the  engagement.  Me  don 
not  even  allege  any  special  mischief  to  have  resulted  from  the  plaiotifTs  ook 
duct.  1'hc  plea  amounts  to  a  confession  and  an  attempted  avoidance ;  ui 
as  that  attempt  is  inctTectual  there  mu»l  be  JuUgment  for  the  plaintiSl 


Wii 


B  and  CoLERiDOB,  3b.  concurred. 


Rule  absolnle(a). 


(a)  As  DO  dunageshail  been  found  for  the 
ntamlifT  a  rule  was  mide  abuilulc  aflerwaids 
for  a  new  trial,  upon  which  Ihere  was  ■  ver- 
dict for  lh<s  plEumilf  on  (he  Eeiieral  iuue, 
damages  41. 1.>,  Veidiii  for  Iho  defendaal 
OD  the  special  plea.    A   ntic  nisi  was  then 


cbUiaed  in  F.utei  Icmi,  1838,  to  enter  joif- 
meat  Tor  llic  plainljfi,  ann  Dbslante  veredicU, 
according  to  the  above  decision,  and  raidi 
absoluie  tbo  same  icim,  with  ihe  cootmitt 
D.  Pelloek,  for  ibe  defeadaoi. 


Emhebson  V.  Saltwarsh,  Broo.m  and  others. 


O  EPLE VIN  for  distraining  the  plainlifl"s  goods  in  his  dwelling-house  in 
1-  tbi;  parish  of  Elvington,  in  the  county  of  York,     Avowry  by  the  defend- 

ants as  Commissioners  of  Sewers.  At  the  trial  at  the  York  Lent  aaaiiei 
1895,  before  Parke,  B.,  a  verdict  was  found  for  the  plaintiif,  damages  3/q 
subject  10  the  opinion  of  the  Court  upon  the  following  case : — The  plaintiff, 
at  the  time  of  the  distress  being  made,  was  constable  of  the  township  of 
Elvington,  in  the  county  of  York,  and  was  then,  and  had  been  for  fourteen 
years  previously,  the  occupier  of  about  forty-four  acres  of  land  in  that  town- 
ship. 1'he  defendant  Broom  was  bailiff  of  the  other  defendants,  who  are 
Commissioners  of  Sewers  appointed  by  his  majesty's  commission,  dated  the 
13th  day  of  July,  1833,  for  Howdenshire,  in  the  West  part  of  tho  East 
Ridittg  of  the  county  of  York,  within  which  parts  the  township  of  Elvington 
is  locally  situated.     The  case  then  set  out  the  conuniasion,  which,  after  en- 
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joining  the  Commissioners  to  inquire  by  the  oaths  of  the  honest  and  lawful   Queen* t  Bench, 

men  of  the  said  county,  place  or  places  where  the  defaults  and  annoyances        w>^%/ 

be,  proceeded  thus  :  *•  and  who  hath  or  holdeth  any  lands  or  tenements,  or     EMii«a«oif 

common  of  pasture,  or  profit  of  fishing;  or  hath  or  may  have  any  part,  loss,     Saltmaesh 

or  disadvantage,  by  any  manner  of  means,  in  the  said  places,  as  well  near  to      and  othen. 

the  said  dangers,  lets,  and  impediments,  as  inhabiting  or  dwelling  thereabouts, 

by  the  said  walls,  ditches,  tanks,  gutters,  gates,  sewers,  trenches,  and  other 

the  said  impediments  and  annoyances ;  and  all  those  persons  and  every  of 

them,  to  tax,  assess,  charge,  distrain,  and  punish,  as  well  within  the  metes, 

limits  and  bounds  of  old  time  accustomed  or  otherwise,  or  elsewhere  within 

this  our  realm,  afler  the  quantity  of  their  lands  and  tenements  and  rents,  by 

the  number  of  acres  and  perches,  afler  the  rate  of  every  person*s  portion, 

tenure,  or  profit,  or  afler  the  quantity  of  their  common  of  pasture,  or  profit 

of  fishing,  or  other  commodities  there,  by  such  ways  and  means,  and  in  such 

manner  and  form,  as  to  you  shall  seem  most  convenient." 

On  the  14th  December,  1833,  the  Commissioners  held  a  Court  of  Sewers 
at  Howden,  in  the  county  of  York,  and  then  made  a  rate  or  assessment  on 
several  townships  (of  which  Elvington  was  one),  and  ordered  the  constables 
of  the  several  townships  respectively  to  pay  the  sum  of  money  assessed 
upon  each  township  on  or  before  the  1st  day  of  March  then  next. 

At  a  Court  of  Commissioners  of  Sewers,  held  the  26th  April,  1834,  an 
order  was  made  upon  the  constable  of  Elvington  (the  plaintiff)  to  appear  at 
the  next  Court  of  Sewers,  to  shew  cause  why  the  sum  of  4/.,  rated  or  assessed 
upon  the  said  township  as  mentioned,  had  not  been  paid,  pursuant  to  the 
order  of  the  said  Court.  The  plaintiff  appeared  personally,  and  refused  to 
pay  the  rate,  whereupon,  on  the  23d  August,  1834,  the  goods  and  chattels 
of  the  plaintiff  were  distrained,  by  virtue  of  a  warrant  from  the  defendants. 
The  warrant,  afler  reciting  that  the  township  of  Elvington  had  been  rated  at 
the  sum  of  4/.,  recited  that  George  Emmerton  (the  constable  of  the  said 
township)  being  an  inhabitant  and  holder  of  certain  lands  and  tenements 
within  the  said  township,  and  a  party  subject  and  liable  to  pay  and  con- 
tribute towards  the  said  rate  and  assessment,  had  refused  to  pay  the  said 
sum  of  4/. 

The  earliest  commission  of  sewers  for  the  district  in  question,  which  is 
preserved  amongst  the  proceedings  of  the  Courts  was  in  the  eighth  year  of 
the  reign  of  Queen  AnnCf  and  similar  commissions  (in  the  whole  amount- 
ing to  fourteen)  appear  to  have  been  granted  from  time  to  time  till  the  com- 
mission by  which  the  present  defendants  were  appointed  Commissioners.  It 
also  appears  by  the  books  of  the  Commissioners,  that  from  1 725  to  the  pre- 
sent time  rates  or  assessments  have  been  made  by  the  Commissioners  acting 
under  the  said  commissions,  upon  the  same  townships  and  in  the  same  rela- 
tive proportions  as  the  assessment  of  14th  December,  1833,  but  for  different 
amounts.  It  further  appears  by  the  same  books,  that  the  following  pay- 
ments of  rates  have  been  made  by  or  for  the  township  of  Elvington :  (that  is 
to  say,)  £    s,    d. 

In  1725,  Elvington 10    0 

1728         do .^ 10     0 

1748         do 10    0 

1759         do • 16    8 

1828         do 2     0    0 

1831         do 4    0    0 
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And  tlint  lliu  two  lost  menlioned  of  tliose  payments  were  inadi:  »&ci 
orders  of  Court  fur  the  payment  thereof  made,  and  under  tlircit  of  3<li»fr«u 
upon  the  constnltlc.  It  alto  appears  from  the  books  and  procetdin^  of  ibc 
CommisMontrs,  that  an  order  was  made  on  t!ie  22d  August,  1T7S,  requiriof; 
the  attendance  ol'tcvernl  inliabUanta  of  Elvington,  Bamby,  and  other pliot. 
Bt  the  next  Court  of  Sewers,  to  shew  eaiite  why  their  assesstncnts  hail  ml 
been  p&id  ;  and  that  by  an  order  of  the  Court,  dated  the  S4th  day  of  October, 
in  the  name  year,  a  warrant  of  distTesa  for  levying  a  rate  was  issued  againii 
the  inhabitftnis  of  Elvington.  From  1735  to  the  com  men  cement  of  thcpn- 
sent  action,  no  instance,  with  the  above  exccplion,  has  been  prodi 
proved  wherein  disobedience  to  any  order  made  upon  the  constable,  lortW 
rat<!  laid  by  the  Commissioiiers  ii])on  the  entire  township,  liaa  been  folkmid 
by  a  warrant  of  distress  upon  his  goods  and  chattels,  but  no  entry  or  aceoat 
of  the  receipts  of  the  rates,  from  1778  until  the  appointment  of  the  pnutc 
clerk  in  ISai,  has  been  kept ;  and  no  instance  has  been  produced  or  giw 
of  disobedience  by  a  constable,  to  any  order  of  the  Commissioners,  for  lb 
payment  of  a  rate,  until  the  occasion  of  the  present  distress.  The  case  lbs 
set  out  a  private  act  of  parliament,  connected  with  the  drainage  of  the  disttid, 
and  for  improving  the  River  Dnrwcnt,  which,  after  giving  the  CommissiiMa 
juriedii-tion  over  the  river,  provided  that  the  said  undertakers  (of  the  ntfr 
gation),  iheir  heirs  and  assigns,  are  to  bear  the  whole  charge  of  openiif 
cleansing,  and  scouring  the  said  river  of  Darwenl. 

The  River  Datwcnc  runs  by  the  side  of  the  township  of  Elvington. 
the  banks  of  the  Darwent  were  au9crcd  to  go  dawn,  some  parts  of  ilieii 
ship  would  be  overflowed  by  the  river,  but  not  the  plaintiff's  lands,  n 
arc  oil  the  high  ground,  ao  much  above  the  level  of  the  river  that  they  ca 
be  injured  by  any  flooda  from  it. 

There  are  two  of  these  dikes  or  drains  (one  of  whicli  is  called  the  Kot; 
drain)  in  that  township  into  which  part  of  the  lands  in  the  township  dn 
those  dikes  empty  themselves  into  thu  Itiver  Darwent,  and  are  nudet 
survey  and  jiirisdicUon  of  the  Commissioners  of  .Sewers  ;  part  of  the  lani 
occupied  by  the  plaint  ill' drains  into  the  Kcxby  drain,  and  the  other  pan 
a  drain,  not  a  plain  dike,  but  which  also  runs  into  the  Darwent.      The  Ke^b) 
drain  runs  by  one  side  of  the  plaintiff's  house.     If  those  drains  were  stoppri 
up,  the  water  would  flow  back  on  the  plaintiff's  land.     The   Commissiootn 
of  Sewers  have  never,  within  the  memory  of  man,  maintained,  repaired,  * 
cleansed  any  of  the  drains  or  sewers  in  the  township  of  Elvington,  all  Buci 
drains  and  sewers  have  been  and  iitilt  are  cleansed,  maintained,  and  sup' 
ported,   by  the  occupiers  of  adjoining  lands;    but  the  Commissioncrt 
Sewers  have  surveyed  such  drains  and  sewers  from  time  to  time,  and  \a» 
set  pains  on  the  occupiers  of  lands  adjoining,  in  order  to  compel  the  clesi» 
ing  and  repairing  of  the  same. 

The  River  Darwent  is  maintained,  cleansed,  and  supported  under  the 
visions  of  the  said  act.  The  banks  are  repaired  by  the  occupiers  of  tht 
adjoining  lands,  and  the  Commissioners  of  Sewers  have  viewed  four  or : 
years  aijo.  The  Commissioners  under  the  statute  of  Anne,  have  never  ini 
fered  with  the  banks  of  tlie  Darwent.  These  Commissioners  do  not  ac 
all,  only  live  or  six  of  them  survive. 

Part  of  the  lands,  comprising  .ibout  100  acres  in  the  township  of  Elvingl 
are  occasionally  flooded  by  water  from  tbe  River  Darwent,  and  the  reraaiaiki 
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are  much  higher  and  not  so  subject  to  be  flooded.    The  lands  occupied  by   Queen*t  Bench, 

the  plaintiff  are  in  the  high  part  of  the  township,  and  would  not  be  over« 

flowed  by  water  even  if  the  banks  of  the  River  Darwent  were  thrown  down. 

The  township  of  Foggathorpe  is  a  township  in  the  parish  of  Bubwith,  within 

tlie  jurisdiction  of  the  Court  of  Sewers.     The  parish  of  Bubwith  comprises 

the  following  townships ;  viz.,  Spaldington,  Bubwith,  Foggathorpe,  Havle- 

thorpe,  Gripthorpe,  Willitoft,  and  Breighton ;  Foggathorpe  is  not  introduced 

into  the  general  rate  or  assessment  laid  by  the  Commissioners  on  the  14th 

December,  1833. 

If  the  Court  is  of  opinion  that  the  distress  made  upon  the  goods  of  the 
plaintifl*,  under  the  above  circumstances,  is  illegal,  then  the  verdict  for  the 
plaintifl*  is  to  stand ;  otherwise  a  verdict  to  be  entered  for  the  defendants,  it 
being  understood  that  both  parties  are  at  liberty  to  refer  to  the  pleadings  in 
the  cause,  and  the  above-mentioned  statute,  12  Anne,  as  part  of  the  case. 


Alexander  (a)  for  the  plaintifl*. — The  rate  in  question  aflbrded  no  justi* 
flcation  to  the  defendant.  It  is  a  rate  on  a  township,  and  a  rate  upon  a 
township  eo  nomine  is  illegal.  This  appears  from  the  language  of  the 
statute,  from  the  language  of  the  commission  (6),  and  from  many  autho* 
rities.  Opposed  to  them  is  the  opinion  of  Mr.  Cailis  (c),  only,  and  the  cases 
on  which  he  founds  that  opinion  are  not  analogous.  The  words  of  the  statute 
23  Hen.  8,  c.  5,  s.  3,  shew  clearly  that  the  rate  was  intended  to  be  on  tliose 
only  who  are  aflected  by  the  benefits  of  its  application,  or  who  are  prejudiced 
by,  or  have  caused  the  damage  done, — not  on  the  districts,  in  which  there 
may  be  other  persons  not  so  circumstanced.  The  commission  also  provides, 
that  the  parties  liable  shall  be  taxed  af\er  the  quantity  of  their  lands  &c.,  by 
the  number  of  acres  and  perches  "  after  the  rate  of  each  person's  portion, 
&c.  {dy\  In  the  case  of  the  Isle  of  Ely  {e),  it  was  resolved  that  a  general 
tax  on  a  town  is  not  lawful.  The  cases  are  collected  in  the  notes  to  Mr. 
Fraser*s  edition  of  the  reports^  and  do  not  support  the  position  of  Lord 
Eliesmere  to  the  contrary.  It  is  possible  that  a  sudden  emergency,  such  as 
he  suggests,  may  excuse  that  mode  of  rating,  but  caimot  make  it  on  other 
occasions  lawful.  Indeed  it  is  the  duty  of  the  Commissioners  to  be  informed 
of  the  situation  and  circumstances  of  all  the  landowners,  and  to  rate  them 
accordingly,  and  a  rate  on  any  person  not  beneflted  by  the  sewers  is  bad ; 
Case  of  Romney  Marsh  (/),  Helly  v.  Buyer  {g\  Custodes,  ^c.  v.  The  Inha^ 
bitants  of  Owticell{h),  Bow  v.  Smith  (i).  Recent  cases  establish  the  same 
principle ;  Masters  v.  Scroggs  {k).  He  also  argued,  that  even  supposing  the 
rate  to  be  good,  it  could  not  be  all  levied  on  one  individual,  Vin,  Ah,  tit.  Sewers ; 
and  also  that  it  was  l)ad,  inasmuch  as  the  place  in  question  was  under  a 
different  jurisdiction,  and  because  it  appeared  from  the  case  that  one- fourth 
of  the  plaintiff  *s  land  was  upon  an  ascent,  and  that  he  drained  into  the 
Derwent. 


[a)  TriDity  terra,  April  26. 

^6)  Cailis,  2. 

^c)  Fase  122. 

Id)  Ca!lii,3. 

(e)  10  Rep.  141,  a. 

(/)  Gallia,  122. 

\g)  Cro.  Jac.  336  ;  Vio.  Abr.  Sei0eri(E). 


(A)  Style,  178,  191;  Vin.  Abr.  Stwen 
(B),  where  nearly  all  the  old  cases  are  col- 
lected. 

(t)  9  Mod.  94;  5.C.  2  Eq.  Ca.  Abr. 
206. 

{k)  3  M.  &  S.  447. 
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bMH'i  BtBtli.  CrtmatH,  contrn. — T)ic  prest^nt  course  of  rating,  and  tbe  same  pro^- 
^i^'-'^^  lions,  have  been  invariably  pursued  from  1725  up  to  this  time.  Admiidne 
RiiatRtoN  |[,g  principle  laid  d«wn,  tlini  thnsD  who  rnjoy  benefit  from  the  sewerage  at 
IjtTMiniii  nlonc  bable  to  be  r.iied,  it  in  clear  that  ttie  plaintifTis  properly  rated,  becaaw 
and  Dthrn.  ihe  cB&e  states,  that  if  tlie  drains  were  stopped  up,  the  water  would  flow  on 
liis  laud.  The  ca«e  of  The  Level  of  Hud  {a)  decides  that  an  acre-rate  ii 
good ;  that  ts  of  the  same  nature  as  tlie  -pretent  rate.  T'he  resolution  in  ID 
Rfp.  may  be  explained,  Tiic  object  for  which  the  rale  was  levied,  was  sot 
by  which  dilferent  persons  mighl  be  differently  benefited,  and  therefore  i 
rale  upon  individuals  would  be  proper,  CaUis's  doctrine,  which  he  liimMtf 
very  l\illy  discusses  and  establishes,  is  adopted  by  Cotnyn  (A),  without  nj 
qutrre.  liord  FMeimere'i  position  is  reasonable  in  itself,  and  derive  atuA 
weight  from  his  authority.  In  Moore,  Sij^,  the  lords  of  the  coundl  find  thu 
the  Commission  era  have  authority  to  impose  a  tax  on  a  town&hip.  Bdij^. 
Boger  (c)  is  a  very  diflcrent  case  ;  there  a  fmc  had  been  imposed  by  war  of 
punishment  on  a  township,  and  it  w;is  held  that  it  could  not  be  all  levied  n 
one  individual.  Formerly,  nhon  a  township  was  amerced,  the  tax  m^ht  it 
levied  on  an  individual  {d).  Here  the  party  might  have  brouj^bt  trespaaif 
he  was  not  subject  to  the  tax.  Supposing  the  plaintiiT  known  to  be  litt 
occupier  of  bind,  he  has  not  shewn,  as  he  ought  to  have  done  to  the  Cob- 
missioners,  that  odiers  were  also  occupiers ;  and  it  does  not  appear  eilh) 
directly,  or  by  reasonable  inicndmeni,  that  there  were  any  Kinds  other  lim 
the  plaintiff's.  In  Soady  v,  tVilsoH(e),  the  Court  would  not  inquire  into  tb 
quantum  of  the  rate,  it  appearing  that  the  parly  did  profit  by  the  applicatia 
of  it  in  some  degree. 

Alexander,  in  reply. — It  is  by  no  means  clear  that  an  acre-tuc  b  goo^i 
CoffiMtwonm  of  Semen  v.  Newburgi  (y)  ^  but  if  so,  that  would  not  thewtt 

present  to  be  good  ;  an  acre-tajt  might  v.try  according  in  locality,  which  dw 
does  not.  The  onus  does  not  lie  on  the  plainlifi'  lo  point  out  who  are  land- 
owners. 

Cur.  adv.  vtlt. 

Lord  Dekuan,  C.  J.,  in  Trinity  term  last,  delivered  the  judgment  of  ih 
Court. — The  question  in  this  case  is,  whether  a  rate  or  assesament  can  bi 
made  by  the  Commissioners  of  Sewers  upon  a  whole  township ;  and  it  irill 
be  proper,  in  the  first  instance,  to  advert  to  the  commiasion  of  sewers  its^  ' 
to  see  all  the  powers  of  the  Commissioners. 

They  are  to  inquire,  by  the  oaths  of  honest  and  lawful  men  of  the  county, 
place,  or  places,  where  default  or  annoyances,  or  through  whose  default  the 
hurls  and  damages  have  happened,  tmd  who  hath  or  holdeth  any  lands  en 
tenements,  or  hath  or  may  have  any  hurt,  loss,  or  disadvantage,  by  an; 
manner  or  means  in  the  said  places,  as  well  near  to  the  said  dangers,  leti 
.ind  impediments,  as  inhabiting  or  dwelling  thereabouts,  by  the  said  walU, 
ditches,  banks  Src,  and  other  the  impediments  and  annoyances  ;  and  all 
ihose  persons,  and  every  of  them,  to  tax,  assess,  charge,  distrain,  and  punish. 

(«)  3  .''tr.  1127.  (f>  .1  Ad.  ii  El.  248  ;   S.C.    I    H.r.  1. 

(4>  Com.  Dig.  STi-m(E  3).  Wol.2S6. 

(c)  Cro.Jac.336-  (/)  3Keb]e,Ba7. 

id)  Callb,  124, 12&. 
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as  well  within  the  metes,  limits,  and  bounds  of  old  time  accustomed  as  Quants  Bench, 
otherwise,  or  elsewhere  within  the  realm,  after  the  quantity  of  their  lands, 
tenements,  and  rents,  by  the  number  of  acres  and  perches,  after  the  rate  of 
every  person's  portion,  tenure,  or  profit,  or  other  commodities  there,  by  such 
ways  and  means,  and  in  such  manner  and  form,  as  to  them,  or  six  of  them, 
whereof  those  of  the  quorum  shall  always  be  three^  shall  seem  most  con- 
venient to  be  ordained  and  done  for  redress  and  reformation  to  be  had  in 
the  premises. 

Now  such  being  the  effect  of  the  commission,  in  the  case  of  The  Isle  of 
Efy{a\  it  is  stated  to  be  clearly  resolved,  that  the  tax  generally  of  a  several 
sum  in  gross  upon  a  town  is  not  warranted  by  the  commission  of  sewers, 
but  ought  to  be  particular,  according  to  the  express  words,  upon  every  owner 
or  possessor  of  lands,  tenements,  and  rents,  &c.  That  indeed  was  of  a  new 
river,  but  still  the  resolution  of  Lord  CoAe,  and  the  two  judges  to  whom  the 
decree  of  the  Commissioners  of  Sewers  was  referred,  must  be  considered  as 
authority. 

In  Moore  (&),  at  a  meeting  of  a  board  of  the  privy  council,  a  full  report, 
upon  the  authority  of  the  Commissioners  of  Sewers,  was  made  by  Lord 
Chief  Justice  Fophcm^  "  that  they  cannot  lay  a  tax  or  rate  upon  any  hun- 
dreds, towns,  or  the  inhabitants  thereof  in  general,  but  upon  the  first  pre- 
sentment and  judgment  to  charge  every  man  in  particular  according  to  the 
quantity  of  his  land  or  common." 

The  same  rule  was  laid  down  in  Hetley  v.  Boyfr(c).  So  also  in  the  case 
of  The  Inhabitants  of  Owtweli  (d).  Several  other  cases  will  be  found  col- 
lected in  Viner*s  Abr.  tit.  Sexoers,  and  Comyn^s  Dig,  tit.  Sewers;  and  reference 
is  made  to  several  cases  in  Fraser*s  edition  of  Coke*s  Reports,  in  the  case  of 
The  Isle  of  Ely  {e). 

CalUSf  however,  in  page  121 » and  the  following  pages,  says,  "  that  a  rate 
or  assessment  may  be  made  on  a  town  generally,  and  that  the  persons  who 
are  liable  may  afterwards  apportion  it  among  themselves."  Though  he  also 
says  (in  another  place),  that  the  Commissioners  may,  in  the  first  instance, 
assess  the  particular  individuals,  and  he  cites  a  number  of  instances  to  prove 
his  proposition.  The  cases  he  cites  appear  to  be  amercements  on  towns  or 
other  districts,  but  which  are  not  circumstanced  as  assessments  made  by 
Commissioners  of  Sewers,  where  their  duty  is  prescribed  by  the  com- 
mission itself.  Comyn,  indeed,  in  his  Digest  (/),  says,  that  an  assessment 
may  be  charged  in  general  upon  each  town,  who  may  afterwards  apportion 
it  among  themselves ;  but  the  only  authority  he  cites  for  that  is  Callis, 
And  Corny n  afterwards  says,  that  an  assessment  upon  a  town  in  general,  it 
it  be  not  afterwards  apportioned,  is  not  good ;  and  it  does  not  appear  that 
there  is  any  other  direct  authority  for  the  validity  of  the  assessment  upon  an 
entire  township,  but  what  is  derived  from  CalUs;  and  we  think  that  the 
other  several  authorities  outweigh  his. 

The  case  of  The  Level  of  Hull  (g)  was  cited  in  support  of  the  assessment, 
but  that  appears  to  be  an  assessment  of  ninepence  an  acre  on  1312  acres,  and 


(a)  10  Rtp,  143. 
(6)  Page  824. 
(e)  Cro.  Jac  336. 
(<0  Slylc,  186. 


(e)  10  Rep.  141,  a. 
(/)  Tide  &»«•»,  2ded. 
(;)  2Str.ll27. 
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Quetn^t  Btnch,  we  therefore  may  suppose  that  the  Commissioner  had  considered  what  lands 
were  liable ;  and  the  question  there  appears  to  have  been,  whether  it  should 
have  been  upon  the  occupiers ;  but  suppose  it  did  support  CaUiSt  it  would 
not,  in  my  opinion,  be  a  sufficient  answer  to  the  other  authorities. 

It  has  been  said  that  this  is  the  course  which  has  been  pursued  ever  since 
the  year  1725.  That  may  be,  and  perhaps  it  may,  upon  the  whole,  have 
been  found  more  convenient  to  let  the  landowners. settle  the  proportioos 
among  themselves,  so  as  not  to  trouble  the  Commissioners  to  fix  the  pro- 
portions, unless  there  should  be  ai4iecessity.  This  course  of  practice,  how- 
ever, cannot  vary  the  law  of  the  case ;  and  upon  the  whole  we  are  of  opinion 
that  the  general  assessment  cannot  be  supported,  and  that  there  must  be 


Judgment  for  the  plaintiff. 

The  following  addition  to  the  judgment  is  made  by  the  desire  of  the 
Court. 

The  Court  inadvertently  cited  the  case  from  Moore  in  support  of  their 
judgment;  but  though  the  words  in  Moore  are  the  same  as  in  the  present 
judgment,  yet  in  the  case  in  Moore  the  Court  express  their  disapprobation 
of  those  propositions. 

But  though  the  case  was  thus  cited  inadvertently  as  an  authority  in  favour 
of  the  plaintiff,  it  makes  no  difference  in  the  judgment  of  this  Court  on  the 
whole  case,  as  they  do  not  concur  in  the  disapprobation  in  the  report  in 
Moore. 


Tudictmant  for 
obstructing  a 
highway.    Plea, 
not  guiltyt    At 
the  trial  it  was 
proved  tliataroad 
did  exist  in  the 
locus  iu  quo,  but 
it  was  not  proved 
to  be  a  public 
road.  Forty  years 
before,  a  deceased 
occupier  of  the 
land  over  which 
the  road  passed, 
planted  a  tree 
near  tlie  road,  and 
at  the  time  of 
planting  it,  stated 
that  he  did  so 
**  to  mark  the 
road,  to  shew 
where  the 
boundary  of  it 
was  when  he  was 
^  boy  r— Held, 
that  this  sUte- 
ment  was  not  ad- 
missible in  evi- 
dence as  a  decla- 
ration accom- 
panying an  act, 
or  as  having  been 
reputation. 


The  Queen  v.  Bliss. 

TNDICTMENT  for  obstructing  a  highway  in  the  parish  of  Brandon,  in  the 
county  of  Suffolk.  The  question  at  the  trial  before  Gaselee^  J.,  at  the 
Lent  Suffolk  assizes,  18d6,  was,  whether  the  road  in  question  was  a  public 
or  a  private  road.  On  behalf  of  the  prosecution,  a  witness  was  called,  who 
proved  that,  about  forty  years  before,  he  saw  one  RampHng,  since  dead,  but 
who  then  was  tenant  of  certain  meadows  over  which  the  road  passed,  planting 
a  willow.  He  was  then  asked  what  Rumpling  said  when  he  planted  the  wil- 
low. The  question  was  objected  to,  but  the  objection  was  overruled  by  the 
learned  judge,  and  the  witness  stated  that  Rampling  said  he  planted  the 
willow  to  shew  where  the  boundary  of  the  road  was  when  he  was  a  boy. 
Verdict  for  the  crown. 

Storks,  Serj.  in  Easter  terra,  1836,  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  was  inadmissible. 

Biggs  Andrews  and  Byles  now  shewed  cause.  The  statement  made  by 
Rampling  was  admissible  on  three  grounds.  It  was  evidence  of  reputation ; 
it  accompanied  an  act  done ;  and  it  was  against  the  interest  of  the  partv 
making  it. 

This  was  good  hearsay  evidence  of  the  extent,  which  involves  necessarily 
evidence  of  the  existence  of  the  road.     If  a  statement  directly  affirming  the 

made  agidnst  tlie  interest  of  the  speaker,  who  was  not  tenant  in  fee,  or  as  evidence  of 
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existence  of  the  road  would  have  heen  evidence,  there  can  be  no  reason  why  Quan^g  Bench. 
a  statement  should  not  be  admitted  which  affirms  the  extent  of  the  road.—         v^v^ 
[Coleridge,  J. — Ought  you  not  first  distinctly  to  shew  upon  the  face  of  the      The  Queen 
evidence  that  there  was  a  public  road  in  existence  ?     The  answer  which  was         Blms, 
given  leaves  it  ambiguous  whether  the  road  was  public  or  private.] — At  all 
events  it  was  proper  to  allow  the  evidence  to  go  to  the  jury, — [Coleridge,  J. 
Can  it  depend  on  the  meaning  the  jury  attach  to  a  statement  whether  it  is 
admissible  in  evidence  or  not  ?]— The  word  <'  road''  taken  alone  means  public 
road. 

Then  the  fact  of  the  planting  the  willow  being  clearly  receivable,  any 
declaration  accompanying  and  explaining  that  act  is  also  admissible. 

Rampling  also,  at  the  time  of  planting  the  willow,  being  tenant  of  the  land 
where  he  planted  it,  any  declaration  of  his  which  limited  its  extent  was  re- 
ceivable, as  being  against  his  interest.  The  interest  of  the  tenant  is  in  many 
respects  the  same  as  that  of  the  reversioner.  And  where  those  interests 
concur  the  declaration  of  the  tenant  is  equally  receivable  with  that  of  the 
landlord,  and  upon  the  same  grounds.  This  doctrine  is  expressly  laid  down 
by  Le  Blanc,  J.,  in  Daniel  v.  North  (a),  and  applied  to  cases  where  the  ques- 
tion is  a  right  of  way  or  a  right  of  common. 

Lord  Demman,  C.  J. — The  answer  to  this  question,  put  to  a  witness  called 
on  behalf  of  the  prosecution,  was  one  calculated  to  make  a  great  impression  on 
the  mind  of  the  jury.  It  was,  that  in  his  youth  he  had  heard  Rampling,  now 
deceased,  declare  that  his  motive  for  planting  a  willow  tree  was  to  mark  the 
boundary  of  the  road.  There  was  nothing  in  his  declaration  which  went  to 
determine  whether  this  was  a  public  or  a  private  road,  nothing  which  referred 
to  any  existing  reputation  on  the  subject  whatever.  And  I  am  of  opinion 
that  it  was  not  receivable  on  any  one  of  the  three  grounds  that  have  been 
relied  on  in  its  favour.  First,  I  cannot  conceive  how  it  can  be  received  as  a 
declaration  accompanying  an  act  done.  If  we  were  to  hold  any  loose 
declaration  as  receivable,  simply  because  it  was  accompanied  by  some  act, 
we  should  enable  people  at  their  pleasure  to  dispose  of  the  property  and 
rights  of  others.  No  doubt  that  the  fact  of  the  willow  being  there  was  re- 
ceivable ;  the  fact  that  the  public  kept  within  the  line  of  the  willow  was  re- 
ceivable, but  it  is  impossible  to  admit  any  declaration  which  a  private 
individual  might  make  as  to  his  motives  in  planting  it. 

Another  ground  on  which  the  admissibility  of  the  declaration  was  put,  was, 
that  it  was  made  by  a  deceased  person  against  his  interest.  But  this  person  was 
only  a  tenant  of  the  property,  and  if  we  were  to  hold  any  declaration  of  his 
admissible  on  this  ground  we  should  at  once  overrule  the  case  of  Daniel  v. 
North,  because  it  is  very  easy  to  suggest  cases  where  the  interest  of  a  tenant 
as  to  the  existence  of  road  might  be  directly  opposed  to  that  of  his  landlord. 
The  principle  of  that  case  wholly  applies  on  the  present  occasion ;  it  was 
there  determined  that  no  degree  of  acquiescence  on  the  part  of  a  tenant 
could  conclude  any  thing  as  against  the  rights  of  his  landlord.  And  there  is 
nothing  in  the  circumstances  of  a  direct  declaration  which  place  that  upon  a 
different  footing  from  the  evidence  to  be  derived  from  acquiescence.  It  was 
also  contended  that  this  declaration  was  receivable  as  evidence  of  reputation ; 

(a)  1 1  East,  372. 
VOL.  iir.  s  s 
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QuHt''  B"ici.  parish  of  St.  Martin  was  made  upon  another  examinalton  of  llie  piuper, 

^^■-^         dated  Sith  June,  1835,  touching  the  same  hiring  and  service  with  fa'tfr.nJ 

Tli»  yitisK     gjgjj  yp^u  g^  examination  of  the  said  Ftirbcr  toucliing  tlie  same  hiring  ind 

Inhabi'ianij  of   service,  and  copies  thereof  were  sent  to  tlie  churchwardens  and  avemtii 

C.iuncii        of  Si.  Mariin.     On  the  17th   August   the   api>eUant    parish    sent  lo  Hx 

"""''       churchwardens  and  overseers  of  ihe  parish   of  Church  Knowie  >  ii«in 

of  appeal,  signed  by  four  cliurchwordeus  and  four  overseers,  tlicrein  i- 

!  scribed  as  tlie  churcii wardens  and  overseers  of  the  poor  of  the  parish  or  Si 

Martin,  in  the  city  of  New  Sarum,  and  on  the  5th  October  a  slateroeniii 
the  grounds  of  appeal,  signed  by  two  churchwardens  and  two  overseer*  ooW, 
therein  described  as  the  churchwardens  and  overseers  of  the  poor  of  tW 
parish  of  St.  Martin  in  the  city  of  Salisbury,  and  the  appeal  was  entered « 
the  Michaelmas  sessions.     The  grounds  of  appeal  against  the  second  oiit 
were  the  same  in  the  second  statement,  as  those  in  the  first  statement,  wii 
the  addition  of  a  distinct  ground  of  appeal  as  follows: — "And  becaiur 
former  order  of  the  same  justices,  for  removing  ihesaid  paui>er  from  Churd 
Knowie  to  St.  Martin  aforesaid,  had  been  quashed  by  the  court  of  quira 
sessions  of  the  said  county  of  Dorset,  at  the  April  sessions  in    the  pre 
yeari  and  which  said  order  of  the  said  court  related  directly  to  the  fte 
then  and  now  in  question  between  the  parlies  to  the  present  appeal,  ami 
iherefore  binding  and  conclusive  between  them,  so  far  as  respects  the  plv 
of  the  last  legal  settlement  of  the  said  Robert  GaUry." 
At  the  hearing  of  the  appeal  the  Court  overruled  an  objection,  nuJt^ 
ihe  counsel  for  the  respondents,  that  the  appellants  were  bound  by  ihei 
scription  contained  in  the  notice  of  appeal  of  the  four  churchwarileni : 
four  overseers  who  signed  the  same,  and  that  they  were  thereby  predsii 
from  putting  in  the  statement  of  the  grounds  of  appeal  signed  by  two  dm' 
wardens  and  two  overseers  only.     The  same  Court  overruled  an  MbJM 
made  by  the  counsel  for  the  appellants  to  the  reception  of  parol  evidenw.! 
explain  the  grounds  on  »hich  the  respondents  had  moved  to  have  the  &> 
order  quashed  ;  and,  after  hearing  the  same,  thought  the  quashing  of  the  c 
order  conclusive  as  between  the  same  parties,  and  accordingly  quashed 
last  order. 

If  the  Court  of  Queen's  Bench  should  think  that  the  statement  of 
grounds  of  appeal  against  the  last  order  was  improperly  admitted,  theni^ 
order  of  sessions  to  be  quashed,  and  the  last  order  of  removal  confirmed; 
if  the  Court  should  think  that  the  justices  weru  not  warranted  in  treatiif 
first  order  quashed,  under  the  circumstances,  as  conclusive,  then  the  onkf  ■ 
D  he  quashed. 


Bartttrai  and  Lucena  in  support  of  the  order  of  sessions.  The  sa» 
properly  overruled  the  objection  that  the  statement  of  the  grounds  ofapp 
was  not  signed  by  a  sufticient  number  of  parish  ofticers.  The  notice  of  jpf* 
was  signed  by  four  churchwardens  and  four  overseers,  and  the  statci 
two  churchwardens  and  two  overseers  only.  But  there  is  nothing  in  i 
New  Puot  Law  Act  (4  &  5  fi'ill.  i,  c.  7G,  s.  81,)  to  require  the  signaturf  i 
majority  or  even  of  half  the  number  of  the  parochial  olficers  ;  therefore' 
signature  of  half  is  sufficient.  Where  asialuio  requires  notice,  verbal  rok 
is  legal;  Rei\.The  Jaslkn  of  Surrey  (a);  and  this  was  the  case  under  die 
{uj  OU.Ai  A.539. 


MICHAELMAS  TERM,  1837.  629 

poor  law.     Now  if  a  verbal  statement  had  been  allowable  in  this  case,  as  it   Queen's  Bench. 
would  if  it  had  not  been  otherwise  provided  by  the  new  act;  of  course  it        ^-^v*^ 
would  be  enough  that  such  verbal  statement  should  be  communicated  to  the         ^  ^""^'' 
respondents  by  a  single  one  of  the  officers  of  the  appellant  parish.     And  the    Inhabitants  of 
new  act,  though  it  requires  a  statement  in  writing,  does  not  require  it  to  be       Chubch 
signed  by  any  particular  number  of  overseers.     In  point  of  fact,  however,  the 
statement  in  this  case  was  signed  by  all  the  parish  overseers ;  for  by  two 
local  acts  (a)  the  two  parishes  of  Salisbury  are  united  only  for  the  maintenance 
of  the  poor,  but  are  to  be  distinct  for  the  purposes  of  settlement ;  and  the 
appellant  parish  alone  has  no  more  than  two  churchwardens  and  two  over- 
seers.    All  local  acts  are  recognised  by  the  new  statute. 

The  judgment  of  sessions,  quashing  the  former  order  of  removal,  is  con- 
clusive against  the  respondent  parish.  The  quashing  an  order  is  not  like 
a  nonsuit,  but  a  verdict.  In  Rex  v.  JVick  St,  Lawrence  {b),  it  is  tnie^  where 
an  order  of  removal  had  been  quashed,  and  a  subsequent  order  of  removal 
to  the  same  parish  was  made,  it  was  held  competent  to  the  removing  parish 
to  shew,  on  appeal,  that  the  first  order  was  quashed  because  the  pauper  was 
at  that  time  irremovable,  but  that  he  was  so  no  longer.  In  that  case,  how- 
ever, the  state  of  facts  had  been  changed  since  the  quashing  of  the  first  order, 
at  which  time  the  pauper  was  irremovable ;  but  if  the  facts  had  continued  the 
same,  the  first  adjudication  upon  them  by  the  sessions  would  have  been  con- 
clusive. In  this  case  it  is  not  pretended  that  the  second  order  was  made 
under  a  new  state  of  facts.  In  that  case  too  when  the  respondents  consented 
to  the  quashing  of  their  order,  their  reason  for  doing  so  was  communicated 
to  the  appellants.  If  the  respondents  in  the  present  case  had  commu- 
nicated their  reason  for  quashing,  the  appellants  might  have  waived  the  ob- 
jection and  insisted  on  going  into  the  merits ;  and  the  former  appeal  must  be 
taken  to  have  been  decided  on  the  merits,  and  also  to  be  conclusive,  as  it 
does  not  appear  that  any  new  settlement  has  been  gained ;  Rex  v.  Braderi' 
ham  (c).  The  alleged  reason  for  quashing  the  former  order  is  insufficient ; 
it  is  not  necessary  to  state  in  the  examination  the  fact  of  residence  for  forty 
days,  it  is  enough  to  state  the  settlement.  Even  if  the  omission  to  aver 
the  pauper's  residence  had  been  made  a  ground  of  appeal,  it  would  not 
have  been  a  valid  ground,  as  may  be  inferred  from  Rex  v.  Kelvedon  {d)  and 
Rex  V.  Misterlon  (e) ;  and  it  does  not  appear  that  the  statement  of  the  grounds 
of  appeal  made  the  residence  at  all  material. 

Bond  and  Stock,  contrli.  The  appellants  ought  not  to  have  been  heard,  for 
their  notice  of  appeal  admits  that  they  have  eight  parish  officers,  and  their 
statement  was  signed  by  four  only.  No  decision  has  gone  beyond  Rex  v. 
Derbphire  (/),  in  which  it  was  held  that  signature  by  a  majority  will  satisfy 
the  81st  section  of  the  new  statute,  and  the  local  acts  cannot  be  relied  on,  for 
they  are  not  set  out  in  the  case. 

The  quashing  of  an  order  of  removal  is  conclusive  as  to  nothing  but  thcr 


(a)  These  actR  were  not  part  of  the  case,  (d)  1  N.  &  P.  138  ;  5.  C.  2  Har.  &  Wo1« 
though  referred  to  in  argument.  415. 

(b)  6  B.  &  Ad.  526.  (0  2  N.  &  P.  109  i  ante,  436. 

(c)  Burr.  S.  C.  394.  ,    (J)  Ante,24Q. 
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poiaL  ilecideil ;  uod  where  an  order  is  quashed  for  matter  of  form,  the  judg- 
tneut  is  not  conclusive  upon  llie  parties  ;  Rei  v.  St.  .ladreu,  Ilolbam  (o), 
Rexv.  Penge{l).  I'he  first  order  in  tliia  case,  omitting  to  state  tbe  residence 
of  the  pauper,  was  (|uashi.>d  for  wnnt  of  form ;  it  cannot  be  contended  that  the 
inerita  were  inquired  into.  What  an  informality  in  such  orders  consists  of, 
is  explained  by  Lord  Denmun,  C.  J.  in  Rm  v.  Collingham{c).  Where  an 
order  ha«  heen  quashed  by  the  sessions  for  infonnahiy,  it  is  not  necessary 
that  ibey  should  make  a  special  entry  of  the  grounds  of  their  judgment. 
No  such  L'ntry  was  made  in  Osgaliarpe  v.  D'ueKorlh  (d) ;  in  Rex  v.  IVkce- 
lock(t),  and  in  ite*  v.  Wick  St.  Lmuratcc^f),  it  was  expressly  beld  to  be 
quite  unnecessary.  And  it  never  has  been  held  necessary  to  communicaie 
either  to  the  se^aions  or  ibc  appellants  the  ground  on  which  the  order  is 
abandoned.  In  none  of  the  cases  cited,  except  the  last,  was  tbe  second  order 
of  removal  tnade  under  an  altered  state  of  facts.  The  appellanis  may  have 
their  costs  as  oflen  they  arc  successful,  and  are  therefore  not  aggrieved  by 
liaving  to  attend  die  sL'ssions  a  second  lime  upon  the  same  matter.  The  ob- 
servations of  Lord  Daman,  C.  J.  in  litx  v.  IVick  Si.  Lawrtnce,  on  the  sub- 
ject of  admitting  parol  testimony  to  explain  the  judgment  of  sessions,  bear 
strongly  on  tliis  point : — "  It  is  said,  that  admitting  parol  evidence  to  ex- 
plain such  an  order  of  sessions  will  be  inconvenient  \  but  supposing  the 
inconvenience  were  greater  than  any  I  can  sec  in  the  case,  injustice  is  the 
greatest  of  inconveniences,  and  when  un  order  of  removal  has  been  dis- 
charged, not  on  the  merits,  but  on  other  grounds,  it  would  be  great  injustice 
if  it  could  be  set  up  as  a  decision  upon  the  merits,  by  a  party,  who  knew  that 
they  liad  not  been  impiircd  into." 

Lord  Denman,  C.J. — I  think  the  sessions  have  come  to  a  right  conclu- 
sion upon  both  points.  Tlie  first  question  is,  whether  they  were  justified  in 
overruling  an  objectio!]  made  to  the  statement  of  the  grounds  of  itpjical,  a< 
not  having  been  signed  by  a  sufficient  number  of  parish  officers.  On  this 
point  it  is  to  be  observed,  that  nothing  is  stated  in  the  case  to  shew  that  the 
persons  who  signed  were  not  an  actual  majority,  and  we  must  now  assume 
that  they  were  so,  in  fact,  as  the  objection  was  taken  ;  and  it  is  to  be  pre- 
sumed that  the  sessions  were  satisfied  on  this  point. 

The  other  point  submitted  to  the  Court  is,  whether  the  judgment  of  the 
sessions,  quashing  the  order  of  removal  on  the  first  appeal,  is  conclusive 
against  the  respondents,  that  order  having  been,  it  is  said,  quashed  for  a 
mere  informality.  Now  in  all  the  other  cases  in  which  an  order  of  removal 
has  been  quashed  for  some  formal  defect,  the  judgment  itself  of  the  sessions 
has  expressly  proceeded  on  such  defect,  or  the  respondents  have  communicated 
cither  to  the  Sessions,  or  at  least  to  the  opposite  {tarty,  as  in  Rex  v.  IVick  St. 
Lawrence,  tbe  reasons  for  which  they  have  consented  to  the  quashing  of  their 
own  order.  Cut  here  the  respondents  quashed  their  order  from  motives  of 
their  own,  which  they  did  not  communicate  cither  to  the  Court  or  to  the  ap- 
pellants. In  what  way  then  arc  we  to  know  that  their  order  was  quashed 
for  want  of  form  !  If  we  were  to  hold  that  the  former  trial  was  not  conclu- 
sive, we  should  encourage  parties,  whenever  it  might  be  inconvenient  to  them 

^c)  6  T.  11.  613.  (,J)  2  Sir.  1230. 

(6)  Nol.  Ucp.  nti.  (0  5  11.  iC.  511. 

te)  2  Ad.  &  Kl.  26IJ,  (j)  6  D.  &  Ad.  526, 
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to  try,  to  make  some  intentional  informality  in  their  proceedings,  for  the  Qmen't  B$nch, 
purpose  of  enabling  themselves  to  come  to  the  sessions  a  second  time.     The        v^s^w 
appellants  having  no  explanation  would  be  misled,  and  twenty  years  afler-     ^^  Queek 
wards  the  sessions  would  have  to  inquire,  not  what  was  done  on  the  previous    lohabitaots  of 
trial,  but  with  what  intention  and  with  what  motive.     But  was  the  order,  in       Church 
this  case,  quashed  for  informality  ?     The  examination  of  the  pauper  stated       Knowle. 
his  settlement  by  hiring  and  service  only  in  the  appellant  parish,  but  that  in- 
volved his  residence  there  under  the  contract,  because  otherwise  no  settle- 
ment could  have  been  gained  by  him.     I  think  that,  where  a  respondent 
parish  quaslies  its  own  order  of  removal,  that  proceeding  must  be  considered 
conclusive  against  them,  unless  they  explain  with  precision  the  grounds  and 
motives  of  it,  either  to  the  sessions  or  the  appellant  parish,  so  as  to  make  it 
apparent,  on  any  subsequent  appeal,  that  the  merits  have  never  been  gone 
into. 

Patteson,  J.  and  Williams,  J.  concurred. 

Coleridge,  J. — I  am  of  the  same  opinion,  but  at  first  I  entertained  very 
great  doubts  on  the  question.  Although  a  judgment  of  sessions,  quash- 
ing an  order  of  removal,  is  generally  final,  yet  parol  evidence  is  admissible 
to  shew  that  such  judgment  was  given  on  some  special  ground,  independently 
of  the  merits^  and  to  enable  the  unsuccessful  party  to  come  again  to  trial.  But 
I  think  this  order  must  be  taken  to  have  been  quashed  on  the  merits.  The 
order  of  removal  was  not  defective,  but  the  respondents  applied  to  quash  it, 
because  they  were  imprepared  with  sufficient  evidence  in  support  of  it. 

Order  of  Sessions  confirmed. 


The  Queen  v.  Watts. 

YJPON  an  appeal  against  the  account  of  George  fVatts,  assistant  overseer  of    i.  ad  appeal 

the  poor  of  the  parish  of  Slembridge,  in  the  county  of  Gloucester,  entiUed  ^Jj„f  ^g^^*' 
**  An  account  of  disbursements  o£  George  Watts^  assistant  overseer,  from  6th  the  accounts  of  aa 
April  1834  to  6th  April  1835,'*  and  containing  amongst  other  things  the  fol-  "jfi^l  m^*'* 

lowing  items :  Quarter  Seaaions 

to  which  an  ap- 

Paid  six  months  pay  for  maintenance  of  the  poor  as  per  contract,  29/.    .    .    .    174/.        peal  lies  against 
Paid  six  months  pay  for  maintenance  of  the  poor  as  per  contract,  39/.    .    .    .    234/.        ^^  ow^ct  are 

the  Court  ordered  the  said  items  to  be  struck  out  of  the  accoimt,  subject  af^^ch*lc°" 
to  the  opinion  of  Her  Majesty's  Court  of  Queen's  Bench  on  the  following  counu  have  been 

*^  J       ^  ^  ^  delivermi  over  to 

case  I—  the  aurcceding 

It  appeared  that  the  said  George  WatU  was  assistant  overseer  of  the  poor  «*««©«». 
of  the  said  parish  of  Slembridge  from  the  ^th  April  1834  to  the  6th  April 
1835,  and  executed  all  the  duties  of  an  overseer  of  the  poor.  On  the  2d 
April  in  the  year  1835,  at  a  vestry  meeting  duly  held,  the  said  accoimt  of  the 
said  George  Watts  was  examined  and  allowed  by  James  Cornock  and  John 
French  churchwardens,  George  Greening  overseer,  and  by  William  LudlotVf 
James  Smith  and  John  Bailey ;  and  on  the  next  day,  being  Friday  the  3rd  of 
the  same  montbi  the  said  account  was  submitted  to  two  justices  of  the  peace 
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.  for  ite  sail!  couoiy,  at  a  special  sessions  liolden  at  W  oo  t  lor- u  ruler -Edge  for 
tliac  purpose;  and  tvas  by  titicli  justices  signed  and  allowed.  The  said 
George  It^otls  did  noi  liowever  deliver  over  lijs  said  account  uniil  the  8ih  of 
May  following,  «Iien  lie  delivered  it  in  veslry  to  the  churchwardens,  and  the 
person  nho  had  been  appointed  assistant  overseer  to  succeed  him.  An  a(fi' 
davit  of  iho  appellant  (who  was  a  rated  inhabitant  of  the  said  i»arish)  sworn 
in  Court,  was  put  in,  and,  after  objection  by  the  counsel  for  the  respondents 
to  its  admissibility,  was  received  by  the  Court.  By  ihisallldavic  it  appeared 
that  the  appellant  had  no  actual  knowledge  of  ilie  said  accotint  until  the 
2Sd  of  April  in  the  year  1S35.  The  Easter  sessions  for  the  said  county,  if 
they  had  been  holden  according  to  the  ordinary  course,  would  have  com- 
menced upon  Tuesday  the  7th  April ;  but  in  consequence  of  the  assizes  they 
were  held  on  Tuesday  the  14lh  April,  by  an  order  made  pursuant  to  the 
act  of  the  4th  &  5ih  Will,  i,  c.  47.  By  the  rules  of  the  quarter  sessions  for 
the  said  county,  notice  of  trial  of  an  appeal  must  be  given  on  or  before  the 
Tuesday  in  the  week  preceding  the  sessions  ;  and  consequently  the  last  day 
for  giving;  such  notice  for  the  said  Easter  sessions,  so  held  as  aforesaid,  was 
Tuesday  the  Tth  April  aforesaid.  No  notice  of  appeal  against  the  said  ac- 
count was  given  for,  nor  was  any  appeal  entered  at  the  said  Easter  sessions, 
but  notice  was  duly  given  for  the  Trinity  sessions  holdcn  in  the  month  of 
June  following.  The  questions  for  the  opinion  of  the  Court  are,  1st.  Whe- 
ther upon  the  evidence  the  appeal  was  brought  in  due  time  ?  9dly.  Whether 
an  appeal  lies  against  the  account  of  an  assistant  overseer  ? 

W.  J.  ///Montfer  and  Greaves  (Nov.  8th)  in  support  of  the  order  of  ses- 
sions. The  first  question  to  be  considered  is,  whether  an  appeal  lies  against 
the  accounts  of  an  assistant  overseer.  TJie  17  Geo.  2,  c.  38,  s.  4,  allows  the 
appeal  against  an  overseer's  account,  and  (he  office  of  an  assistant  overseer 
was  created  by  a  subsequent  statute,  the  59  Geu.  3,  c.  13,  s.  7.  This  statute 
empowers  the  assistant  overseer  "  to  execute  all  such  of  the  duties  of  tlic 
office  of  overseer  of  the  poor,  as  shall  in  the  warrant  for  his  appointment  be 
expressed,  in  like  manner  and  as  fully  to  all  intents  and  purposes  as  the  same 
may  be  executed  by  any  ordinary  overseer  of  the  poor."  It  may  be  said 
that  it  is  necessary  for  the  Court  to  know  the  contents  of  the  defendant's 
warrant ;  but  as  the  sessions  have  found  that  he  performed  all  the  duties  of 
an  overseer,  it  must  be  taken  that  they  have  inspected  the  warrant ;  this 
Court  therefore  will  not  entertain  any  difficulty  as  to  the  nature  of  his  ofHce. 
In  Bennett  v.  Edwards,  which  was  discussed  a  second  time  before  the  Court, 
a(^r  a  new  trial  (a),  an  assistant  overseer  having,  by  virtue  of  his  oftice,  the 
poor  rale  in  his  custody,  was  held  liable  to  a  penalty,  imposed  by  the  1 7  Geo. 
i,  c.  3,  for  not  producing  it  when  lawfully  demanded.  That  case  is  much 
stronger  than  the  present,  as  it  sanctioned  the  extension  of  penalties  imposed 
upon  an  overseer,  to  the  office  of  assistant  overseer,  although  not  in  existence 
at  the  time  when  the  act,  imposing  such  penalties,  was  passed.  BatcheUar  v. 
Hodges  {b)  and  Rex  v.  Great  Faringdon  (c)  are  also  authorities  to  the  same 
efTect.  It  cannot  be  doubted  that  the  defendant,  by  whatever  name  he  niay 
be  called,  has  acted  as  an  overseer,  which  is  enough  to  show  that  he  filled 
such  an  office  ;  Rex  v.  Gordon  (rf), 

(a)  dB.U  C.702,  coniliuicd  on  error,  6  Biog.        (c)  9  B.  &  C.  541. 
S30.  U)  LeacU  C.  C.  337  n. 

(*)  4  Ad.  6t  El.  693  i  5.  C.  1  Hai.  &  Wol.  7J3. 
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The  other  question  is,  whether  this  appeal  was  in  time.    The  1 7  Geo.  2,    Queen  t  Bench, 
c.  38,  s.  1,  requires  **  that  the  churchwardens  and  overseers  of  the  poor  shall 
yearly  and  every  year,  within  fourteen  days  after  other  overseers  shall  be 
nominated  and  appointed  to  succeed  them,  deliver  in  to  such  succeeding 
overseers  a  just,  true  and  perfect  account  in  writing,  &c."      The  4th  section 
of  the  same  statute  gives  the  appeal  to  the  next  quarter  sessions  ;  and  the  50 
Geo.  3,  c.  49,  s.  1 ,  after  reciting  this  statute,  directs  that  every  such  account 
shall  be  submitted  by  the  churchwardens  to  two  or  more  justices  of  the 
peace  of  the  county  at  a  special  sessions  for  that  purpose  to  be  holden  within 
the  fourteen  days  above  mentioned.     If  therefore  the  next  sessions  to  which 
the  appeal  is  given  are  the  next  sessions  afler  the  accounts  are  delivered  over 
to  the  succeeding  overseers,  which  is  the  publication  of  them,  this  appeal  was 
in  time,  for  the  delivery  did  not  take  place  until  the  8th  May.  Rex  v.  Thack^ 
well  (a)  is  quite  to  this  point ;  there  the  accounts  were  not  delivered  until  the 
day  on  which  the  Easter  sessions  were  held,  and  it  was  held  that  the  appeal 
need  not  have  been  lodged  before  the  Midsummer  sessions.     So  in  Rex  v. 
The  Justices  of  Dorsetshire  {b\  where  the  accounts  were  not  allowed  till  the 
last  day  when  an  effectual  notice  of  appeal  to  the  then  next  sessions  could 
have  been  given,  and  it  did  not  appear  when  the  appellant  had  notice  of  the 
allowance,  an  appeal  to  the  subsequent  sessions  was  held  to  be  in  time.  Now 
an  effectual  notice,  that  is,  by  the  practice  of  the  Gloster  sessions,  a  week's 
notice  could  not  possibly  have  been  given  in  this  case,  if  the  next  sessions 
are  to  be  considered  the  next  after  the  allowance  of  the  accounts ;   for  the 
postponed  sessions  are  by  4  &  5  Will.  4,  c.  47,  to  be  treated  as  the  regular 
sessions,  which  would  have  taken  place  on  the  7th  April,  and  the  allowance 
was  not  made  until  the  3d.     Rex  v.  Southampton  (c)  and  Rex  v.  Monmouth-' 
shire  (d)  shew  that  even  in  cases  of  appeals  against  orders  of  removal,  the 
next  practicable  sessions  are  always  intended,  although  the  appellant  has 
notice  by  the  order  itself  as  soon  as  he  is  aggrieved,  whereas  in  the  case  of 
overseers'  accounts,  their  allowance,  if  it  is  to  the  sessions  next  affer  the 
allowance  that  the  appeal  must  be  made,  takes  place  before  magistrates  and 
without  the  appellant's  privity.     The  affidavit  in  this  case  shews  that  the 
appellant  had  no  knowle^e  of  the  accounts  until  the  23d  Aprils  so  that  Rex 
V.  Pembrokeshire  {e),  where  the  appellant  had  ample  notice,  does  not  apply. 

J.  Talbot,  contrk. — No  appeal  lies  in  this  case.  An  appeal  is  strictissimi 
juris,  and  is  not  allowed,  unless  expressly  given ;  Rex  v.  The  Justices  of 
Surrey  (/)  and  Rex  v.  Hanson  (g).  This  Court  therefore  will  not  extend  the 
appeal  to  a  case  which  could  not  have  been  contemplated  by  the  legislature. 
If  the  accounts  of  an  assistant  overseer  be  improper,  an  appeal  can  be  had 
against  them  as  the  accounts  of  the  overseer,  for  Cannell  v.  Curtis  {h)  shews 
that  the  accounts  of  an  assistant  overseer  are  those  of  the  overseers.  Tm" 
dall,  C.  J.  observes  in  that  case,  (the  accounts  of  the  assistant  overseer 
having  been  headed  ''  overseers'  accounts,") — '*  I  am  not  clear  that  such  was 
not  the  correct  heading :  for  where  a  deputy  acts,  the  accounts  he  furnishes 
are,  properly  speaking,  the  accounts  of  his  principal."  Where  is  the  responsi- 


(a)  4B.&C.62. 
(fr)  15  East,  200. 

(c)  6  M.  &  S.  394. 

(d)  3Dowl.P.C.306. 


(e)  2  East,  213. 
(/)  2T.R.504. 
Ig)  4  B.  &  A.  619. 
(S)  2  Biog.  N.  C.  22d, 
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I}ii«n'i  BtKfli.  bility  of  the  RSsiatant  uvcrseer  to  ceaae  ?     He  niny,  on  t\ie  tame  principle  on 
■^j-w         wliich  an  appeal  lies,  be  commiiied  oUo  under  17  Ceo.  i,  c,  38,  s.  2,  or  undpr 
The  Qmm      r^^  q^   g^  ^   ^g^  g    ,_  j-g^  jjpj  rendering  an  account.      As   to  Bennett  v.  Ed- 
Wii'ia.        «'arA(a),  which  is  eommenled  on  in  Whitchurch  v.  Chapman  (6),  it  waa  de- 
cided on  a  (lifieTent  statute,  tlie  1 7  Gm.  i,  c.  3,  which  comprehends  not  only 
church wardena  and  overseem,  but  also  "  other  persons  authorised  lo  take 

care  of  the  poor,"     Rex  v.  Farringdoa  (c)  does  not  apply. 

Secondly,  this  appeal  was  too  late.  It  ought  to  have  been  brought  at  the 
next  sessions  after  the  allowance  by  the  justices ;  Rex  v.  The  Juslkes  uf 
tforcuterihire  (if),  in  which  case  Lord  Ellenburough,  C.  i.  said,  "  I  know  not 
to  what  difficulties  persons,  whose  property  is  liable,  and  those  who  arc 
t>ound  lo  account,  might  he  reduced  if  we  were  to  adopt  a  diBbrent  construc- 
tion. With  respect  to  the  objection,  that  the  time  may  be  too  short  to  pre- 
pare for  the  appeal,  if,  upon  any  occasion  this  should  be  made  to  appear,  the 
appeal  may  be  lodged  and  adjourneil  on  a  proper  application.''  This  case  is 
not  very  reconcileable  ivith  Rex  v.  ThackvxU,  A  party  may  appeal  even 
before  the  allowance  by  Justices  at  special  sessions,  Rex  1.  Colchctter{t). 
In  Hex  V.  MereforiUIiiTe(J'),  it  was  held  diat  an  appeal  must  be  entered  M 
the  next  sessions,  even  if  they  could  not  try_it;  the  decisions,  however,  on 
this  point,  it  must  be  admitted,  have  not  been  unifann  in  this  respect ;  Rex 
V.  The  Juificei  of  Essex  (g)  and  ^ex  v.  The  Jantices  of  Kent  (h). 

Cur.  adv.  eutl. 

Lord  Dbnijaw,  C.  J.  now  delivered  the  judgment  of  the  CourL — Our 
opinion  is  asked  by  the  Sessions  on  three  points:—!.  Whether  an  appeal 
lies  against  the  account  of  an  assistant  overseer ;  2.  Whether  the  notice  of 
appeal  was  given  in  due  time  ;  3.  Whether  the  appellant's  affidavit  was  pro- 
perly received  by  the  sessions,  to  prove  at  wliai  time  he  hecanie  acquainted 
with  the  allowance  of  the  accounts  by  two  justices  of  the  peace. 

On  the  first  point  we  see  no  reason  to  doubt  that  an  assistant  overseer's 
■  account  may  he  the  subject  of  an  appeal.  He  is  not  the  servant  of  the 
churchwardens  and  overseers  of  the  parish,  but  of  the  vestry,  from  whom  he 
directly  receives  his  authority  ;  an  authority  which  may  indeed  be  limited 
by  the  warrant  of  appointment,  but  which  docs  not  appear  to  have  been 
limited  in  the  present  case. 

The  second  point  mny  admit  of  some  difference  of  opinion,  but  seems 
capable  of  being  decided  on  principles  of  reason  and  convenience.  Some 
cases  have  held  that  the  time  of  allowance  by  the  justices  is  that  from  which 
the  time  for  giving  notice  must  be  calculated;  Rex  v.  Coode  (t).  Hex  v.  Wor- 
cater  (k).  The  language  of  some  others  may  be  thought  to  import  that 
every  parishioner's  right  to  appeal  is  kept  alive  as  long  as  he  is  personally 
ignorant  of  the  fact  of  such  allowance.  A  strict  adherence  to  either  of  these 
rules  might  obviously  produce  injustice ;  nor  do  we  think  that  the  cases, 
when  fairly  considered  with  reference  to  their  circumstances,  lay  down  either 

(a)  8  H.  &  C.  702.  {/  )  3  T.  R.  504. 

(fc)  3  B.  &  Ad.  691.  (g)  1  B.  &  A.  210. 

(c)  9  B.  &  C.  541.  (Ti>  8  B.  &  C.  1)39. 

(cJ)  5  M.  &  S.  457.  (i)  Cald.  464  ;   1  Bolt,  381. 

(0  5  B.  &  A.  53&.  C-)  5  M.  &  S.  457. 
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the  one  or  the  other.     On  the  contrary,  the  Court  niust  on  these  occasions   Queen*iB«nch, 
have  had  the  words  of  the  stat.  17  Geo.  2,  in  their  coptemplation,  which 
give  the  right  of  appeal  to  the  party  grieved,  '*  giving  reasonable  notice  "  to 
the  next  general  or  quarter  sessions  of  the  peace.    The  Sessions  have  there- 
fore to  adjudge  what  notice  is  reasonable ;  which  must  depend  on  their  usual 
practice.     Still  the  word  next,  applied  to  the  sessions,  requires  an  interpreta* 
tion ;  next  to  what  period  ?     Not  to  the  period  of  examination  by  the  vestry 
before  allowance,  because  the  justices  upon  their  investigation,  and  before 
allowance,  may  have  struck  out  every  item  to  which  parishioners  feel  an  ob- 
jection ;  —not  to  the  allowance  itself,  because  it  may  be  unknown  to  all  the 
parties  interested ; — nor  to  the  fact  of  knowledge  by  any  one  disposed  to 
appeal,  because  that  would  lead  to  an  inconvenient  inquiry  into  the  particular 
knowledge  of  individuals,  and  might  keep  the  officer's  account  subject  to  an 
appeal  indefinitely.     The  only  other  period  to  which  recourse  can  be  had  for 
this  purpose  is  that,  when  the  parish  had  the  opportunity  of  knowing  the 
contents  of  the  account.     Thus,  in  Rex  v.  TkackweU(a),  the  time  for  giving 
notice  was  held  to  be  properly  reckoned  from  the  time  when  the  account 
was  allowed  and  published.     We  think  it  may  be  correctly  described  as  pub- 
lished at  the  time  when  it  is  deposited  (according  to  the  1st  sect,  of  17 
Geo,  2,)  with  the  churchwardens  and  overseers  for  public  inspection,  and  the 
fact  of  depositing  bond  fide  made  known.     In  the  present  instance  the  ses- 
sions have  found  that  this  was  done  on  the  8th  of  May.    Therefore  the  June 
sessions,  when  the  appeal  was  lodged,  were  the  next  sessions ;  and  the  notice 
was  in  due  time*     This  makes  it  immaterial  to  inquire  whether  the  appel- 
lant's affidavit  of  the  time  when  he  knew  of  the  account,  was  properly  ad- 
mitted.    The  Court  was  consequently  justified  in  entering  on  the  merits  of 
the  appeal ;  and  having  disallowed  certain  items,  the  rule  for  setting  aside 
their  judgment  must  be  discharged. 

Order  of  Sessions  confirmed. 


(a)  4  B.  &  C.  67. 


Smith  v.  Hayward. 


A  SSUMPSIT.  The  first  count  of  the  declaration  stated,  that  in  considera- 
tion that  the  plaintiff  had  promised  to  serve  the  defendant,  as  a  com- 
pounder of  medicines^  the  defendant  undertook  to  continue  the  plaintiff  in 
his  employ  for  one  whole  year,  and  so  on  from  year  to  year,  so  long  as  the 
parties  should  respectively  please,  at  a  salary  of  fifly  guineas  a-year,  payable 
quarterly.  It  then  alleged,  that  the  defendant,  before  the  end  of  the  first 
year,  without  sufficient  cause,  dismissed  the  plaintiff  from  his  service.  The 
second  count  was  indebitatus  assumpsit  for  work  and  labour.  The  defendant 
pleaded,  first,  non  assumpsit ;  and  secondly,  that  he  did  not  dismiss  plaintiff 
from  his  service  in  manner  and  form^  &c.  The  defendant  also  paid  4.1,  into 
Court  on  the  second  count. 

At  the  trial  before  Gaseiee,  J.,  at  the  Bucks  Lent  assizes,  1836,  the  plain- 
tiff proved  a  letter  from  defendant,  who  is  a  dru^ist,  to  him,  dated  June  1, 
18^  J,  whereby  the  defendant  engaged  the  plaintiff  as  a  compounder  of  drugs. 

be  fOBuneactd  untU  the 


Where  a  ser- 
vant, who  had 
been  engaged  at  a 
salary  for  a  cer- 
tain term,  was 
wrongfully  dis- 
missed, and  after 
tender  of  his  ser- 
vices for  the  re- 
sidue of  tlie  term, 
and  Uie  non-ac- 
ceptance of  them 
by  bis  master,  im- 
mediately brought 
indebitatus  as- 
sumpsit to  recover 
the  salary  for  such 
residue: — Held, 
that,  even  if  in- 
debitatus assump- 
sit would  lie,  the 
action  could  not 
end 'of  the  tem^ 
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■i  Btneli,  No  ''«"'  "'^  meiuioneit  diirinif  which  the  serrice  was  to  be  coniinued,  not 
^•^^  was  uny  salary  mentioned.  The  plaintilT  ncnt  into  the  service  on  ilic  same 
"i"i  day.  OntheSlslofAugust,  1836,  the  defendant  paid  the  plajutiff  13/.  2i.6rf. 
■WAito  '"'*''  *  quarter's  aalary,  being  at  the  rate  of  50  guineas  per  annum.  The 
]>lai  mi  If  continued  in  the  service  till  ihc  IQth  of  September  in  the  same  year, 
when  in  consequence  of  some  disagreement,  the  puniculars  of  which  did  not 
appear  in  evidence,  the  [defendant  dismissed  the  plaintiff  from  bis  service ; 
this  was  on  a  Saturday.  On  the  following  Monday,  September  21,  the 
plainlifT,  accompanied  by  his  attorney,  went  to  the  defendant's  shop,  and 
made  a  tender  of  hia  services,  which  the  defendant  declined.  The  present 
action  was  commenced  on  the  following  day,  Tuesday,  S^nd  September. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  defendant  engaged 
the  plaintiff  as  a  yearly  servant,  whether  the  defendant  dismissed  the  plain- 
tiff from  his  service,  and  whether  the  sum  of  il.  was  a  sutHcient  remuneration 
to  the  plaintiff  for  the  nineteen  days  of  the  month  of  September,  during 
vrhich  he  had  actually  served  the  defendant  beyond  the  first  quarter. 

The  jury  found,  first,  that  the  engagement  of  the  plaintiff  was  liable  to  be 
determined  at  the  end  of  any  tjirce  months.  Secondly,  that  the  defendaot 
dismissed  the  plaintiff  on  tlie  l!lth  September.  Thirdly,  that  4/.  was  siitlicieiit 
to  remunerate  the  plaintiff  for  the  period  of  actual  service  beyond  the  Gni 
qiuiter. 

On  this  the  learned  judge  directed  the  verdict  to  be  entered  for  the 
defendant,  as  the  special  contract  for  a  whole  year,  as  alleged  in  tbe  declara- 
tion, Iiad  been  negatived.  He  reserved  leave,  however,  for  tlie  plaintiff,  on 
tbeaulhority  of  (ffiniie// V.  Ponligni/{a)andCollintv.  l'rice{b),  to  move  to  enter 
a  verdict  for  him  in  the  second  count  for  9/.  Ss.  dd,,  being  the  balance  of  the 
second  quarter,  if  the  plaintiff  should  be  held  entitled  to  recover  such  balance, 
u|ion  the  general  indebitatus  count  for  work  and  labour. 
A  rule  nisi  having  been  obtained  in  Easter  term,  1836, 

Kellif  now  shewed  cause. — The  special  count  being  out  of  the  question,  by 
•  reason  of  the  variance  between  it  and  the  contract  proved  at  the  trial,  the 
only  point  to  be  considered  is,  whether  the  plaintiff,  having  been  discharged 
in  Che  middle  of  a  quarter,  can,  before  the  expiration  of  it,  bring  indebitatus 
assumpsit  for  the  whole  quarter's  salary,  as  if  he  had  actually  served  for  the 
whole  of  that  period.  Gandell  v.  Poattgng  {a),  which  was  indebitatus 
assumpsit  for  work  and  labour,  has  been  relied  upon  for  the  plaintiff.  In 
that  case  Lord  ElUnborough  said,  "  If  the  plaintiff  was  discharged  without  a 
sufficient  cause,  1  think  this  action  is  maintainable.  Having  served  a  part  of 
the  quarter  and  being  willing  to  serve  the  residue,  in  contemplation  of  law 
he  may  be  considered  to  have  served  the  whole."  If  this  doctrine  be  correct, 
still  it  does  not  go  far  enough  for  the  plaintiff.  There  the  action  was  not 
brought  until  the  quarter  had  expired ;  it  does  not  follow,  therefore,  that  the 
action  may  be  brought  during  the  quarter.  The  case,  however,  docs  not 
seem  reconcileablc  with  Arckard  v.  Homeric),  in  which  Lord  Tenterdtn  ruled, 
that,  on  the  common  count  for  wages,  the  plaintiff  could  not  recover  for  any 
further  period  than  that  for  which  he  had  served.  This  last  case  is  sup- 
ported by  the  opinion  of  the  Court,  although  it  does  not  amount  to  a  dc 
(n)  4  Canipb.  375.  (c)  3  C.  St  P.  349. 


MICHAELMAS  TERM,  1837.  637 

cision,  in  Ridgway  v.  Hungerford  Market  Company  (a).    If  the  plaintiff  be  Queen't  Bench. 
allowed  to  recover  for  work  and  labour,  he  might  afterwards  recover  for  the        ^^^^^u 
dismissal,  and  thus  have  two  actions  for  the  same  matter.     And  there  is  this         Smith 
further  difficulty,  if  the  action  is  to  lie  prospectively,  as  if  for  work  and  la-      Hayward. 
hour  actually  done^  that  the  action  will  be  well  brought,  although  the  plaintiff 
might  have  been  taken  back  the  day  after  his  dismissal,  and  afler  the  action 
brought,  or  although  he  refused  to  come  back  on  his  master's  request,  or 
should  die  in  the  middle  of  the  quarter,  or  go  into  another  service. 

Gunning,  contra. —  Gandell  v.  Pontigntf  has  never  been  overruled,  and  was 
cited  and  relied  upon  by  the  Court  in  Collins  v.  Price  (b) ;  and  it  is  to  be  ob- 
served that  neither  of  these  cases  was  brought  under  the  notice  of  Lord 
Tenlerden  in  Archard  v.  Horner,  But  Archard  v.  Horner  is  distinguishable 
from  the  present  case,  because  there  the  plaintifiF  did  not,  afler  dismissal, 
make  a  tender  of  his  services,  and  this  circumstance,  according  to  the  language 
of  Lord  Ellenborough,  which  has  been  read  to  the  Court,  appears  to  be  most 
material.  The  objection  made  to  bringing  indebitatus  assumpsit  would  apply 
just  as  well  to  bringing  a  special  action  for  wrongful  dismissal  before  the  end 
of  the  quarter ;  it  might  be  objected  to  the  special  action  also,  that  the 
plaintiff  might  be  taken  back  the  day  afler  his  dismissal,  yet  such  an  action 
may  undoubtedly  be  brought  immediately  on  the  dismissal;  Pagani  v. 
Gondolphi{c). 

Lord  Dekmak^  C.  J.— This  rule  was  granted  in  order  that  the  decision  of 
Lord  Ellenborough,  C.  J.  in  Gandell  v.  Pontigny  might  be  reviewed.  In  that 
case  a  clerk,  who  had  been  dismissed  in  the  middle  of  a  quarter,  was  allowed 
to  recover  in  indebitatus  assumpsit  his  whole  quarter's  salary,  on  the  ground 
that,  as  he  was  willing  to  serve  the  residue,  he  might  in  contemplation  of  law 
be  considered  to  have  actually  served  the  whole  quarter.  Lord  Tenterden, 
however,  seems  to  have  taken  a  different  view  of  the  law,  and,  although 
Gandell  v.  Pontigny  was  not  brought  under  his  consideration,  still  if  I  were 
compelled  to  elect  I  should  prefer  the  ruling  in  the  more  recent  case  of, 
Archard  v.  Homer.  But  the  same  question  does  not  seem  to  arise  in  the 
present  case,  for  the  plaintiff  has  at  all  events  commenced  his  action  too 
soon.  He  might  have  been  restored  to  the  service  before  the  end  of  the 
quarter. 

Patteson,  J. — If  I  were  obliged  to  choose  between  Gandell  v.  Pontigny 
and  Archard  v.  Horner,  I  agree  with  my  lord  in  preferring  the  latter  case.  I 
do  not  think  any  cases  except  those  two  are  at  all  inconsistent.  Collms  v. 
Price  does  not  apply :  the  action  was  on  a  special  agreement,  and  was  not 
brought  until  afler  the  end  of  the  quarter,  for  which  the  plaintiff  recovered. 
The  same  question  does  not  now  arise.  The  action  was  commenced  on  the 
22nd  September,  before  the  quarter  expired,  and  money  has  been  paid  into 
Court  to  cover  the  plaintifTs  actual  services. 

Williams,  J. — This  is  an  action  for  work  done  during  a  certain  period, 
and  is  brought  by  anticipation  before  that  period  is  in  existence.     I  also, 

(a)  3  Ad.  &  £1. 171  \  S.C.I  Har.  &  Wol.  (b)  5  Biog.  132. 

244.  (*)  2  C.  &  P.  370. 
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,  both  on  principle  and  uuiliority,  aliould  prefer  the  ruling  in  Orchard  ▼.  Ilornn. 
if,  under  the  present  circumstances,  it  could  be  brought  in  question. 

CoLEBTDOE,  .J. — Assuming  Ganddl  v.  Pontlgny  to  be  good  law,  it  abewi 
tliat  a  willingness  to  perforin  ivork  nmounis  in  contemplation  of  law  to  actual 
performance.  But  if  that  be  so,  the  analogy  only  abews  that  the  action  can- 
not be  commenced  until  the  pi'riod,  within  which  actual  performance  could 
take  place,  him  entirety  citpircd.  Therefore,  without  loiichJDg  the  authority 
ofGaniiell  v.  Potitigny,  this  rule  may  be  discliargcd. 

Rule  discharged. 

MOORK  V.  BUTLIN. 

1.  wiimtu  A  SSUMPSIT  for  goods  sold  and  delivered,  work  and  labour,  money  paii), 
^«^«di  «  *"''  ""  °"  account  slated.  The  defendant  pleaded  to  the  whole  declara- 

uweiau.  ■nn-  tion,  first,  except  as  to  ll>S/.  2t.  f>d.,  parcel  &c>,  non  asgiirapsit ;  second,  a 
NWPrtJi^'^t^'  set-off:  tliird,  payment  into  Court  oflOS/.  Si.  dd.  Issue  was  joined  on  the 
ijBH  to  irt  HtdE  grtt  and  second  pleas ;  replication  to  the  last  plea  of  damages  ultra,  and  issiip 
be  m*dt  viUiiii     thereon. 

ijiin«if<>u[di,yi  By  order  of  Nisi  Prius,  in  February,  1837,  and  with  the  consent  of  tlis 
pubiicuiiw,*!-  parties,  the  jury  found  a  verdict  for  the  plaintiff,  damages  300^,,  costs  iOi., 
uaugii  tiim  wnB  subject  to  the  award  of  an  arbitrator,  to  whom  the  cause  and  all  mailtrt  a 
muxm  iu  liiffFT-  d^ertiicc  were  referred ;  the  costs  to  abide  the  event  of  the  award,  the  costs 
"m™"  "'  ""^      °^  ^^  reference  and  the  award  to  be  at  his  discretion,  and  no  writ  of  error  to 

s.  To  »  riMiirn-  be  brought. 
Munui'n  wd«ii].  '^"  ''"^  '^^''^  April,  1837,  the  arbitrator  (after  reciting  the  order  ot  re- 
lauu  iHUDiuiL,  ference)  made  his  award  in  these  terms:—"!  do  award,  adjud^  and 
plndrd  B*n"«i-  determine,  that,  instead  of  the  verdict  entered  as  aforesaid,  the  verdict  shall 
be  .IS  follows;  that  is  to  ssy,  on  both  the  issues  joined  between  the  parlies,  so 
far  as  the  same  apply  to  the  several  counts  of  the  declaration  in  the  said 
ff  '^^  ""h't? '"  '^^w*^'  except  the  count  for  money  paid,  the  verdict  is  to  be  entered  for  the 
!!□  reitrrEd,  the  plaintiff;  and,  so  far  as  the  same  apply  to  the  said  count  for  money  paid, 
■*"."'  ^' """  the  verdict  is  to  be  entered  for  the  defendant.  And  I  assess  the  plaintiff's 
the  nwtni.  the  damages  on  the  issues  found  for  him  at  the  sum  of  1  dl.  5 
mi^^b^o"he  '''"^  ^''^  damages  found  by  the  jury  shall  be  reduced  t 
luei,  » far  u  award  and  declare  that  neither  of  the  parlies  has  any  clai 
'ib^oc'thc  of  them,  for  or  in  respect  of  any  matters  in  difference  between  them.  And  1 
>uiia,  ih*  vtr.  award  that  the  costs  of  the  said  reference,  and  of  this  my  award,  shall  be 
wdforti^ffijiain-  p^id  by  the  said  defendant." 

r,  mqd  at  la  iiio  fjjg  g^ard  was  taken  up  by  llie  plaintiff,  and  served  on  the  defendant  the 
r  ths  (itreniiaDt,  following  day. 

^"i'i'^-^''  *-*"  ^^^  ^'*'  ^"y  foUoiving,  the  defendant  obtained  a  rule,  calling  on  the 

ima(Fs  ou  ihe  plaintiff  to  shew  cause  why  the  award  should  not  be  set  aside,  on  the  follow- 
mtt  i9("si  w  '"8  grounds ; — First,  that  the  award  is  bad,  uncertain,  and  inconsistent,  in 
ij^rf.iiiaias  awarding  that  on  both  tlie  issues  joined  between  the  parties,  so  far  as  the 
ckd.d  gfnmiij  ^^^^  ''PP'y  '"  'l*^  several  counts  of  the  declaration  in  this  cause,  except  the 
ui«  aierfgaic    coimt  for  money  paid,  the  verdict  is  to  be  entered  for  the  plaintiff,  and  so  far 

BE.  thattnir,  in  fliidin;  for  the  dc 
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(a)  Before  Lord  Denman,  C.  J.  and  Little- 
dale ,  J.  Patteton,  J.  left  the  Court  during  the 
argument,  and  WHliamt,  J.  sat  in  the  Bail 
Court  for  Coleridge,  J,,  who  was  at  Guild- 
hall. 


(6)  10  Moore,  no. 

(c)  6  B.  &  C.  629. 

(d)  2  Hodges,  106. 
(«)  4  D.  P. 
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as  the  same  apply  to  the  said  count  for  money  paid,  the  verdict  is  to  be  (i^wCt  Bent>k, 
entered  for  the  defendant.  Second,  that  the  arbitrator  having  directed  the 
verdict  on  the  first  issue,  so  far  as  the  same  applies  to  the  count  for  money 
paid,  to  be  entered  for  the  defendant,  ought  not  to  have  directed  the  verdict 
on  the  second  issue  to  be  entered  for  the  defendant,  merely  so  far  as  that 
issue  relates  to  the  count  for  money  paid  ;  but  if  he  thought  the  defendant 
entitled  to  a  verdict  on  any  part  of  the  second  issue,  he  ought  to  have  directed 
the  verdict  on  the  second  issue  to  be  entered  for  the  defendant  generally,  or 
for  some  certain  sum  of  moneyj  and  not  to  have  ordered  a  verdict  to  be  en- 
tered for  the  plaintiff  on  the  second  issue,  except  so  far  as  it  relates  to  the 
count  for  money  paid.  Third,  that  the  arbitrator  bad  no  power  or  authority 
to  confine  the  verdict  for  the  defendant  on  the  second  issue  to  so  much 
thereof  as  applies  to  the  count  for  money  paid. 

Crestwell  and  Swann  shewed  cause  in  Trinity  term  last  (a). — There  is  a 
preliminary  objection  to  this  rule  ;  the  reference  being  of  the  cause  as  well 
as  of  all  matters  in  difference,  the  rule  should  have  been  applied  for  within 
the  first  four  days  in  term  after  publication  of  the  award ;  Thompson  v.  Jeu' 
mngs(Jb)j  RaxDsthom  v.  Arnold  (c),  and  Lyng  v.  Sutton  (d).  The  authority  of 
AUenhy  v.  Proudlock  (e)  may  appear  adverse  to  this  objection,  because  the  re- 
ference was  in  much  the  same  terms  as  in  this  case  ;  but  the  arbitrator  there 
decided  upon  some  matters  in  difference  out  of  the  cause,  and  the  judgment 
of  Coleridge,  J.  seems  founded  on  this  circumstance.  Here  the  arbitrator  has 
expressly  found  that  there  were  no  such  matters  in  difference  between  these 
parties. 

The  award  is  objected  to  as  uncertain  and  inconsistent,  because  the  verdict 
is  not  directed  to  be  entered  for  the  defendant  generally  on  the  second  issue, 
or  for  some  certain  sum.  A  verdict  for  defendant  on  an  issue  of  set-off  is 
always  found  generally,  and  not  for  any  particular  sum  ;  and  there  is  no  in- 
consistency in  finding  on  such  an  issue  for  the  plaintiff  as  to  one  count,  and 
for  the  defendant  as  to  another.  The  arbitrator  appears  to  have  treated  the 
plea  of  set-off  as  a  distributive  plea,  to  be  applied  separately  to  the  several 
counts  in  the  declaration.  This  is  perfectly  sensible  and  regular.  Suppose 
a  set-off  had  been  pleaded  separately  to  each  count,  there  could  then  have 
been  no  objection  to  the  arbitrator  finding  in  favour  of  the  defendant  in  the 
count  for  money  paid,  and  for  the  plaintiff  on  all  the  other  counts.  The  cir- 
cumstance that  the  plea  has  not  been  repeated  to  each  count  can  make  no 
substantial  difference.  The  general  result  of  the  award  cannot  be  mistaken, 
it  is  fotmd  that  there  is  a  sum  of  19/.  5s.  Id,  due  from  the  defendant  to  the 
plaintiff  on  a  balance  of  accounts  between  the  parties. 

Sir  J.  Campbellf  A.  G.,  Sir  fF',  W.  Follett  and  Peacock,  contra,  were  told 
they  need  not  argue  the  first  point,  the  Court  being  of  opinion  that,  as  the  re- 
ference was  of  matters  in  difference  generally  as  well  as  of  the  cause,  the 
application  had  been  made  in  time. 

The  award  is  palpably  inconsistent.  The  question  may  be  simplified  by 
putting  out  of  consideration  the  issue  of  damages  ultra  on  the  plea  of  pay- 
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Qmvr'i  Btwh,   >"ent  into  Court,     '['he  Ciise  will  then  sland  thus :  non  assumpsit  and  »ei-oH 

i^-^         are  pleaded  generally  to  the  whole  declaration,  containing  four  counts.  If  ffae 

MooRt         tlefendant  had  a  good  set-off,  of  course  lie  should  liavc  had  the  benefit  of  it- 

BpjtiK         ^'*"  **  '"  '''^  ^"^^'  *'^''nd  and  fourth  counts,  the  arbitrator  finds  on  bodi 

issues  for  the  plaintiff;  that  is,  that  he  had  a  good  cause  of  action,  and  that  the 

defendant  had  no  claim  whatever  for  a  set-oft'.    Then  as  to  the  third  count, 

the  arbitrator  finds  that  the  plaintift'  had  no  cause  of  action  whatever ;  that  ii. 

that  he  never  paid  any  money  to  the  use  of  the  plaintiff,  and  also  that  t>ie 

I  defendant  has  a  good  set-off  as  to  that  count:  that  is,  that  the  sum  which  tlie 

plaintiff  owes  the  defendant  shyll  be  set  off  against   the  sum   which  the 

^^^^  defendant  does  not  ovie  0>e  plaintiff.     Thus  the  defendant  gets  no  bene£i 

^^^ft  whatever  from  his  set-off;  he  liad  directed  his  plea  generally  as  an  answer  lo 

^^^1  all  the  claims  of  the  plaintiff,  and  the  arbitrator  applies  it  specially  to  the 

^^^r  only  claim  which  was  unfounded,  and  required  no  answer.    The  issue  on  th« 

1  set-off  is  as  to  all  the  counts,  and  the  finding  of  the  arbitrator  is  not  coin- 

menaurale  with  the  issue.     The  costs  of  the  action  arc  to  abide  the  evenr 

I  of  the  award,  so  tliat  the  mistake  of  the  arbitrator  is  most  material,  for  tht 

tnaster  on  taxation  will  have  no  power  of  giving  the  defendant  the  benefit  of 
his  success  in  respect  of  his  set-off.  la  the  matter  of  Rider  v.  Filler  (a)  and 
CooMttu  V.  Paddon  {b),  were  aUo  referred  to. 
Cur.  adv.  pult. 
Lord  Dekman,  C.J.  now  delivered  the  judgment  of  tlie  Court. — This  ni 
sn  action  of  assumpsit.  The  declaration  contained  counts  for  goods  sotdaad 
delivered,  work  and  labour,  money  paid,  and  on  an  account  stated.  The  de- 
fendant pleaded  to  the  whole  declaration  ;  first,  non  assunnpsit ;  second,  a 
set-off;  to  which  the  plaintiff  replied  nil  debet.  The  cause  and  all  matten 
in  difference  were  referred.  The  arbitrator  has  ordered  a  verdict  to  it 
entered  on  both  pleas,  so  far  as  they  relate  to  the  count  for  money  paid,  fci 
the  defendant ;  and  so  far  as  iliey  relate  to  the  residue  of  the  declaration,  for 
[he  plaintiff,  witli  19/.  Us.  \d.  damages.  A  rule  nisi  has  been  obtained  to  set 
aside  this  award,  on  the  ground  that  tlie  issue  on  the  plea  of  set-off  is  noi 
tlivisible  ;  and  we  are  of  opinion  that  it  is  not.  The  defendant  by  that  plei 
admits  something  to  be  due  on  each  count  of  the  declaration,  and  undertaken 
to  prove  a  cross  demand  exceeding  the  aggregate  amount  of  the  sums  so  due. 
The  issue  under  nil  debet  is  not  whether  any  sum  is  due  from  the  plaintiff, 
but  whether  a  sum  is  due  from  him  exceeding  or  equalling  the  aggregate 
amount  of  his  demands.  Unless  such  a  sum  is  due,  the  plea  would  be  no 
bar  to  the  action,  although  the  evidence  might  reduce  the  damages.  The 
arbitrator  has  evidently  so  treated  the  issue  ;  for  although,  by  the  verdict  » 
to  the  count  for  money  paid,  he  finds  that  some  set  off  was  proved,  vet  by 
the  rest  of  the  verdict  lie  finds  that  it  docs  not  equal  the  aggregate  demands 
of  die  plaintiff  on  the  other  counts.  And  in  this  he  is  quite  right,  if  the  pies 
was  to  be  held  divisible,  and  applicable  to  each  count  separately ;  otherwise 
this  absurdity  might  follow,  that  the  demand  of  the  plaintiff  on  each  count, 
taken  hy  itself,  might  be  less  than  the  set-off,  so  that  the  defendant  would  be 
entitled  to  a  verdict  on  the  whole  of  that  plea,  and  yet  the  aggregate  amount 
of  the  plaintifTs  demands  might  far  exceed  the  set-off,  and  so  the  set-off 
would  be  no  bar  lo  the  action. 

For  these  reasons  we  are  of  opinion,  that  as  the  set-off  is  pleaded  to  the 
(a)  3BiQg.N.C.  (l)2C.M.icR.547i  S.  C.  1  Gale.  305. 
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whole  declaration  the  issue  on  it  is  a  single  one,  and  that  the  plaintiff  is  en-  Queen't  Bench 
titled  to  a  verdict,  unless  the  defendant  proves  a  set-off  exceeding  or  equalling 
the  whole  of  the  plaintiff's  aggregate  demands,  without  regard  to  the  par- 
ticular amount  under  each  count,  or  to  any  other  issue  on  the  record,  Butliv, 
applying  only  to  a  particular  count.  And  this  view  of  the  question  will  not 
prevent  the  defendant  from  availing  himself  of  any  other  defence  stated  on 
the  record,  such  as  payment,  or  the  Statute  of  Limitations,  by  which  he  may 
be  able  so  to  reduce  the  plaintiff's  aggregate  demand,  as  that  his  set-off  may 
lower  the  remainder,  for  to  that  extent  the  plea  of  set-off  is  divisible ;  or 
rather  it  must  be  found  wholly  for  the  defendant,  and  not  partly  for  him  and 
partly  for  the  plaintiff.  And  there  is  no  absurdity  1n  this ;  for  as  the  precise 
sums,  both  in  the  declaration  and  the  plea,  are  immaterial,  it  signifies  not 
whether  the  plaintifTs  demand  be  reduced  by  failure  of  proof  or  by  the 
establishment  of  one  or  more  of  the  other  pleas  on  the  record,  independent  of 
the  plea  of  set-off.  If  by  either  means  the  plaintiff's  demand,  as  ultimately 
established,  falls  short  of  the  defendant's  demand,  the  issue  on  the  plea  of 
set-off  ought  to  be  found  wholly  for  the  defendant,  so  that  in  no  case  can  the 
plea  of  set-off  be  properly  said  to  be  divisible. 

But  though  we  think  that  the  arbitrator  is  mistaken  in  his  view  of  the 
pleadings,  yet  we  are  of  opinion  that  the  party  in  whose  favour  that  mistake 
has  been  made,  viz.,  the  defendant,  cannot  avail  himself  of  it  to  set  aside  the 
award.  We  have,  however,  no  power  to  correct  the  award,  and  therefore,  if 
the  |)/ai;t/j^  wishes  it,  this  rule  must  be  made  absolute  ;  but  if  he  is  content 
to  pay  the  costs  of  the  issue  so  wrongly  found  for  the  defendant,  the  rule 
must  be  discharged.  The  same  course  was  pursued,  in  very  similar  circum- 
stances, in  JFard  v.  Dean  (a).  The  record  may  be  erroneous,  but  by  the 
order  of  reference  no  writ  of  error  can  be  brought,  and  the  merits  are  in  no 
respect  affected. 

The  plaintiff  having  consented  to  pay  the  costs  of  the  issue  erroneously 
found  for  the  defendant,  the  rule  was  discharged. 

Rule  discharged. 

(a)  3  B.  &  Ad.  234.  J 


Archer  and  others^  Executors  of  Archer,  v.  Marsh. 

CA  covenant  by 
OVEN  ANT.    The  declaration  stated,  that  by  deed-poU,  dated  1814,  (re-  carrim  to  reiin- 

citing  that  the  defendant  and  others  had  been  carriers  from  London  to  ^iuon^iS- 
Cambridge  &c.,  and  elsewhere,  and  that  being  desirous  of  disposing  of  a  branch  cunymg  trade, 
of  their  concern,  in  1812,  they  had  entered  into  a  treaty  with  Thomas  Archer  Merd»in*gu^hJi- 
for  the  disposal  of  that  branch  which  was  called  "  The  Swaffham  waggon  "c«rtiiiniiinit»for 
concern,"  which  they  intended  to  give  up  to  Archer;  and  it  was  stipulated  aUonofreceiviuR 
that  they  should  not,  nor  their  heirs,  executors,  or  administrators,  at  any  time  o»«'t]iird  of  uie 
thereafter,  exercise  the  trade  or  business  of  a  common  carrier  from  any  or  year,  of  one  de- 
either  of  certain  places  mentioned,  or  parts  adjacent  thereto,  to  London  or  f*^'p«*pn  of  goods, 

/•Tj  .inti  f  /.         w  uot  illegal  •»  In 

from  London  to  any  or  either  of  such  places  or  parts  adjacent  as  were  for-  restraint  of  trade, 
merly  considered  as  belonging  to  their  Swaffham  concern,  and  that  they  *"J5  ^^^^J iuio 
accordingly  resigned  such  part  of  their  business  to  Archer :)  the  defendant  inquiry  as  to  the 
and  others  for  the  consideration  therein  mentioned,  for  themselves  severally  coMidmtfwj!'* 

VOL.  III.  T  T 
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QiiHn'tBtnok.   aaJ  fosjicciivcly,  ami  for  their  several  reipcctivc  heirs,  executors  Sec,  «nre- 
"^•^-         named  Ike.  ivith  Thtrmai  Archer,  hix  hi;ir»,  executors  &-c.,  thai  they,  theit 
AicHKii        lieirs,  executors  &c.,  would  iidt  jointly  nor  separately,  nor  in  part nership with 
Hiiisii.        others  &c.,  take  in  and  convty  any  goods  from  Lotidon  to  any  of  »ucli  (Jsh* 
whatsoever,  or  any  other  place  eontif^iiotia  thereto,  anil  as  were  fortnerty  con- 
nected with  the  said  SnalTliam  waggon  aiul  usually  carried  thrrrbii,  or  takt^  in 
Bod  convey  any  butter,  goods,  or  other  articles  of  any  description  nhatsoeTrt. 

(ftaxa  SnafTham  &c.,  or  any  or  cither  of  inch  places  &c.,  or  any  other  pUw 
Ac.  near  thereto,  to  London,  upon  any  account  or  pretext  whatsoever;  whirt 
said  places  were  formerly  connected  with  their  Swaff  hnm  concern,  and  fortiK 
reh'nquishntent  of  (he  carriage  to  which  they  had  received  the  eonsideratian 
therein  mentiotjcd.  Breach,  that  the  defendant  had  taken  in  and  conveyrd 
divers  goods  from  London  to  SnaS'ham  .tc.  &c.  &c.,  nhicli  were  beforeihf 
making  of  the  said  deed  connected  with  ihe  aaid  SwalTIiam  waggon  connn. 
and  nsually  curried  thereby,  to  wit,  East  Redhani,  West  Redham  &e„  ind 
had  taken  in  and  conveyed  divers  goods  from  Swaffham  &c,  Arc.  &c.  to  I/»- 
don,  contrary  to  the  tenor  and  effect  of  the  said  deed-poll  and  covemai. 
From  the  deeil,  which  was  set  out  on  oyer,  it  appeared  that  the  considerativ 
was  1*.  per  firkin  upon  all  hiilter  carried  by  T.  A.  within  one  year,  beinj 
one-third  of  the  carriage  of  such  butter  &c.  which  was  recited  to  have  bca 
paid. 
The  sixth  plea  pleaded  that  the  defendant  had  carried  nothing  but  rabbin, 
and  that  they  were  not  within  the  covenant,  not  having  beet)  ustially  carrid 
by  the  Swaflliam  waggon,  and  that  for  the  relinquishment  of  tltc  carriage  al 
them  no  consideration  had  been  paid ;  to  which  there  was  &  special  deniunrr, 
assigning  for  cause  that  the  defendant  was  precluded  by  his  covenant  ftwi 
conveying  rabbits  aa  well  as  any  other  articles.   Joinder  in  deiutirrer. 

tfightman  (ii)  in  support  of  the  demurrer, — The  question  Is,  whether  ibr 
plea  that  defendants  carried  nothing  but  rabbits  is  good.  The  instrument 
declared  on  is  very  inanificially  worded,  but  the  meaning  is  apparent,  and 
the  covenant  clearly  is  absolute  not  to  convey  any  goods  whatsoever.  Thcrr, 
as  far  as  relates  to  the  goods,  the  sense  ends  ;  the  covenant  then  goes  on  in 
assign  the  places  from  which  the  defendants  were  to  be  excluded,  which  air 
the  places  "  connected  with  the  Swaffham  waggon,  and  usually  carrifil 
thereby,"  meaning  such  places  aa  were  in  the  habit  of  carrying  thereby,  tbi 
is,  using  it  as  their  conveyance,  referring  to  the  places,  not  to  the  goodv 
Then  as  to  the  declaration,  the  lirst  point  that  will  be  made  is,  that  tbc 
breach  is  not  well  set  out,  but  the  demurrer  being  to  the  plea  the  decIarBiian 
is  to  be  considered  as  if  demurred  to  generally. — [IV^linger  stated  that  ilw 
objection  to  tlic  breach  was  for  not  stating  that  the  goods  were  taken  in  (be 
defendant's  own  carriage,  at  a  common  carrier.'] — The  words  in  the  declar*- 
tion  are  those  used  in  the  deed,  which  is  set  out  on  oyer,  and  that  is  suflicieni. 
Next  OS  to  whether  or  not  the  deed  itself  is  good  in  law,  as  being  in  restraint 
of  trade.  Here  it  is  to  be  observed,  firstly,  that  the  covenant  is  founded  on 
u  vaUiable  consideration ;  secondly,  that  it  does  not  go  so  far  as  to  amouni 
to  a  general  restraint  of  trade.  As  to  the  consideration  mentioned,  the  Court 
cannot  say  whether  or  not  that  is  sufificienl ;  it  is  not  for  them  to  judgi'. 
the  parties  having  decided  for  themselves.     As  to  the  second  point,  Loril 

(a)  In  Mictnelmu  term,  1836. 
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Macclesfield^  in  Mitchell  v.  Reynolds  (a),  lays  it  down,  that  a  restraint  of  this  Q^$etCt  Bench. 
kind  to  be  valid  inust  be  limited  either  in  time  or  place,  but  it  is  not  neces- 
sary that  it  should  be  limited  in  both  respects ;  and  many  other  cases 
establish  the  same  principle,  Morris  v.  Colman(Jb\  Davis  v.  Mason  (c),  GaU 
V.  Reed  (d), — [^Palteson^  J. — These  cases  were  cited  in  Hitchcock  v.  Coker  {e\ 
now  standing  for  argument  in  the  Exchequer  Chamber.] — Bunn  v.  Gye  (/) 
was  a  case  where  the  agreement  in  question  excluded  the  party  from  prac- 
tising as  an  attorney  within  London  or  150  miles  of  it,  yet  that  was  held  to 
be  good.  Homer  v.  Graves  (g)  is  quite  different  in  principle  from  the  present; 
the  agreement  there  was  held  to  be  bad,  because  the  restraint  was  much 
greater  than  could  be  necessary  for  the  protection  of  the  contracting  party. 
That  was  a  case  where  a  dentist  bound  himself  not  to  practise  anywhere 
within  a  circle  whose  diameter  was  200  miles.  In  Chestnan  v.  Nainhy  (A)  an 
agreement  similar  to  the  present  was  held  good,  although  the  restraint  was 
not  only  against  exercising  a  trade  by  the  contracting  party  within  a  fixed 
distance  of  the  then  residence  of  the  other  party,  but  also  within  the  same 
distance  of  any  residence  to  which  that  party,  her  executors  or  administra- 
tors, might  think  proper  to  remove.  Leigh  v.  Hind{i)  and  Homer  v.  Ash' 
ford(k)  go  to  shew  that  the  Courts  do  not  discountenance  agreements  of  this 
nature. 


Wallinger^  contra. — The  objection  to  the  declaration  is  not  that  the  breach 
does  not  follow  the  express  words  of  the  covenant,  but  that  it  does  not  shew 
their  intent  and  effect ;  taking  the  whole  of  the  deed  together,  it  is  clear  that 
the  words  "  carry  and  convey"  mean  "  carry  and  convey  as  a  carrier  for 
hire  ;'*  the  breach  therefore  is  bad,  as  only  shewing  that  the  defendant  carried 
and  conveyed,  not  that  he  carried  as  a  carrier  for  hire.  Then  the  cases  go 
clearly  to  shew  that,  if  the  words  are  in  themselves  insufficient,  the  breach 
will  not  be  made  good  by  insertion  of  the  general  words  at  the  conclusion, 
contrary  to  the  tenor  and  effect  of  the  said  covenant  &c.,  that  is  only  matter 
of  conclusion,  and  will  not  serve  without  premises  ;  Clayton  v.  Kynaston  (/), 
Anonymous  (m).  In  Warn  v.  Bickford  (n),  Richards,  C.  B.,  in  giving  the 
judgment  of  the  Court,  says,  "  The  breach  is  assigned  in  the  words  of  the 
covenant,  but  we  think  that  that  in  this  case  is  not  sufficient,  for  it  does  not 
bring  before  the  Court  the  subject-matter  of  complaint."  Then  as  the  plea 
states  that  rabbits  did  not  make  part  of  the  covenant,  and  that  for  them  there 
was  no  consideration^  and  as  this  statement  is  admitted  by  the  demurrer,  the 
plea  clearly  affords  an  answer  to  the  declaration.  The  words  of  the  covenant 
"  carried  thereby"  must  apply  to  things  and  not  to  places.— [Cofcric^^,  J, — 
The  words  are  relinquishment  of  the  carriage  to  which,  not  of  which.] — 
Taking  the  whole  of  the  words  together  they  must  apply  to  things ;  be- 
sides, the  consideration  arising  from  butter  only  shews  it  was  intended  to 
restrict  the  carriage  of  that  only,  and  of  goods  of  the  same  description.  This 
covenant  also  is  illegal  as  being  in  restraint  of  trade ;  no  case  comes  up  to  or 


(a)  1  P.Wmt.  181. 
(6)  18Vci.iun.437. 

(c)  6T.  R.  118. 

(d)  B  East,  80. 

(«)  2  Har.  U  Wol.  464. 
(J  )  4  Ea»l,  190. 
(g)  7  Ding.  735. 


(h)  Bro.  P.  C.  234. 

0  9  B.  &  C.  774, 

J^)  .")  Bing.  322. 
(/)  2  Salk.  574. 

m)  Sir  T.  Jones,  125. 

n)  7  Price,  550. 
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near  llit^  present.  Tlic  il«fil  Iransfera  the  wliolc  business  of  common  ama 
ihroii|jlioiit  a  (larticiilar  Jistrict  for  ever,  and  the  consider  a  iiou  is  the  amoom 
of  1*.  njion  tin;  catriiigy  or  butler  for  one  year  only.  In  none  of  ihe  casw 
cited  has  the  restraint  in  point  of  lime  been  wholly  untiaiited ;  tlie  utmoit 
limitation  has  been  tliiring  the  life  of  one  of  the  )>nriies,  oml  here  tkw 
is  nothing  in  the  ogrcrmrnl  whereby  the  covenant  may  be  restrained,  as  hy 
reference  to  tbe  recital  was  done  by  ilie  Court  in  Gale  v.  Rerd. 

IVighlman,  in  rcjily,  was  stopped  by  the  Court,  wbo  intimaie<I  that  ihcf 
ihon){lit  the  breach  aitificicntly  set  out  by  following  the  words  of  the 
covenant. 

Cur.  adv.  rutl. 

Lord  Denmak,  C,  J.,  now  delivered  the  judgment  of  the  Court. — Tliii 
case  arose  on  n  covenant  entered  into  between  tlie  plaintiffs  and  the  defeodaai, 
that  the  latter,  for  considerations  specilied,  should  relinquish  to  the  fortneii 
certain  portion  of  their  carrying  trade,  and  abstain  from  exercising  it  witliin 
certain  limits.  The  brcacb  alleged  waf,  that  the  defendant  had  still  contiDiud 
it ;  and  as  the  defence  rested  on  the  supposed  illegality  of  the  agreemeu 
as  in  restraint  of  trade,  which  nearly  resembled  ilie  case  of  HUchcoch  t. 
Oiker  (a),  decided  in  this  Court  in  Inst  Easier  term,  and  pending  in  the  Coun 
of  Error  at  the  time  of  the  argiimeni,  it  was  determined  to  postpone  om 
judgment  till  ifaat  case  should  be  fmolly  decided,  The  particular  objection 
to  the  agreement,  which  was  common  to  the  present  case  and  that  above 
mentioned,  was,  that  the  restraint  was  much  more  extensive  than  was  neccf- 
sary  for  the  full  protection  of  the  plaintiff,  the  purchaser  of  the  good-will  of 
the  business.  The  Court  of  Error  has  reversed  our  jodgtticnl,  on  the 
principle  that  the  restraint  of  trade  in  that  case  could  not  be  really  injuiiooi 
to  the  public,  and  th.it  the  parties  must  act  on  their  view  of  what  restraiiii 
may  be  adeijuaie  to  the  proicetion  of  the  one,  and  wliat  advantage  be  a  fait 
compensation  for  the  sacrifite  made  by  the  other.  We  may  observe,  that  out 
own  opinion,  when  Hitc/icock  v.  Culcer  was  under  discussion,  leant  much  die 
same  way,  hut  we  thought  ourselves  bound  by  the  authority  of  Homer  t. 
GravM(i),  where  the  Court  of  Common  Pleas  entered  into  an  inquiry  into  tht 
terras  of  the  contract  between  tlie  parties.  Tliat  case  appears  to  be  over- 
ruled by  the  late  decision  in  error.  We  not  only  bow  to  its  authority,  but 
think  that  in  this  respect  it  establislies  a  more  correct  and  a  much  more  con- 
venient rule  of  law.     Our  judgment,  therefore,  must  be  for  the  plaimifTs. 

Judgment  for  tlio  ptaiotifrj. 

(t.)  2  Hat.  &  Wol.  4G4.  (6)  7  Bine. 735. 


Tavlerson  V.  Pf.tehs  and  another. 

T^RESPASS  for  seizing  and  carrying  away  cattle  of  the  defendant,     Plea, 
not  guilty.    At  the  trial  before  Lord  Dmman,  C.J,,  it  appeared  that  the 
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plaintiff,  in  1830,  had  come  into  occupation  of  a  farm  as  tenant  to  one  Turton^   Queen*i  Bench. 

to  whom  he  paid  rent  up  to  1831,  when  he  received  a  notice  from  one  JeU" 

kins,  that  the  legal  estate  was  in  him,  and  rent  was  to  be  paid  to  him,  which 

was  accordingly  done.  At  Michaelmas,  1834,  he  received  notice  to  quit  from 

Turton,  pursuant  to  which  the  whole  of  the  land  was  given  up  by  Lady-day, 

183^.    The  house  was  to  have  been  given  up,  on  the  13th  May  in  that  year, 

to  the  incoming  tenant,  whose  tenancy  had  already  commenced,  but  it  was  not 

given  up  till  the  22nd  May.     Upon  quitting  at  that  time  the  plaintiff  left  on 

the  premises  a  cow  and  some  pigs,  without  asking  leave  to  do  so.    After  the 

plaintiff  had  left  the  premises  the  defendants  distrained  the  cattle  left  on  the 

premises,  under  a  warrant  signed  by  the  agent  of  Turion,  the  original  landlord 

of  the  premises,  and  the  distress  was  sold. 

On  the  9th  June,  1835,  the  plaintiff  commenced  this  action.  In  July  that 
year  Jenkins  informed  the  plaintiff  that  he  would  support  him  in  the  action. 
In  Hilary  term,  1836,  issue  was  joined,  and  in  Februaryi  1836,  a  few  days 
before  trial,  Jenkins  signed  a  recognition  of  the  distress. 

At  the  trial  two  points  were  made  for  the  plaintiff;  first  (a),  that  the  de- 
fendants could  not  avail  themselves  of  the  recognition  of  the  distress  by 
Jenkins,  being  afler  action  brought ;  second,  that  the  plaintiff  was  in  posses- 
sion within  the  meaning  of  8  Anne,  c.  14,  s.  6,  so  as  to  authorize  the  land* 
lord  to  distrain.  Verdict  for  the  plaintiff.  The  learned  judge  thereupon 
caused  a  verdict  to  be  entered  for  the  defendants,  giving  leave  to  the  plainti^' 
to  move  to  enter  a  verdict  for  himself.  A  rule  nisi  having  been  obtaine 
accordingly, 

CressweU  and  IVigktman,  in  Trinity  term,  shewed  cause. — By  stat.  8  AnnCf 
c.  1 4,  ss.  6  and  7,  landlords  are  enabled  to  distrain  for  rent  in  arrear  within 
six  months  after  the  determination  of  the  lease,  provided  the  distress  be 
made  during  the  possession  of  the  tenant,  from  whom  the  arrears  arc  due.  In 
order  to  comply  with  the  words  of  that  statute  it  is  not  necessary  that  the 
outgoing  tenant  should  be  in  possession  of  all  the  premises  demised.  It  is 
enough  if  that  part  wherein  the  distress  is  made  be  still  in  his  possession ; 
Nuttall  V.  Staunton  (b),  Beavan  v.  Delahay  (c).  In  this  case  it  is  true  the 
dwelling-house  had  been  given  up,  but  nothing  appears  as  to  the  place  in 
which  the  cattle  were ;  no  symbol  of  even  yielding  up  possession,  such  as  the 
delivery  of  a  key,  is  found  to  have  existed,  and  the  cattle  were  left  without 
the  permission  of  any  one.  Such  a  state  of  things  can  be  no  otherwise 
described  than  by  saying  that  the  place  occupied  by  the  cattle  was  in  the 
possession  of  the  plaintiff. 

Alexanfler  and  W.H,  Watson,  contra.— The  incoming  tenant  was  in  occu« 
pation  At  the  time  in  question.  All  that  appears  as  to  the  cattle  of  the 
plaintiff  was,  that  they  were  then  actually  there.  That  fact  alone  is  not  suffi- 
cient, there  must  be  a  complete,  unequivocal,  exclusive  possession,  at  all  events 
of  the  place  where  the  cattle  are,  to  justify  a  distress.    An  ambiguous  or  con- 


(a)  The  arguments  on  this  point  are  not 
reported,  the  decisioa  of  the  Court  having  pro* 
(deeded  wholly  on  the  second  point.  The  au- 
thorities cited  for  the  defendant  were  Votttr  v. 
AVl^,  1  Wms.  Saund.  347  c.  n.  4  >  Gilbert's 


l4(w  of  Distress,  29 ;  for  th;  pUintiflP,  WUmh 
V.  Barker,  4  B.  &  Ad.  614  j  Hull  v.  Ficktri-^ 
giU,  1  H.  &  B.  282. 

{b)  4B.&C.51. 

(e)  IH.BI.5. 
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.  strucLive  possession  is  not  sutlident.  However,  the  circumstance*  Ueie  do 
not  even  amount  to  iliat,  the  presence  of  the  cattle  on  ilie  premise*  was  a 
mere  act  of  trespass.  In  the  cases  cited,  on  the  contrary,  the  reiatioo  of  Und- 
lord  appeared  still  to  have  existed. 

Lord  Denmas,  C,  J. — The  first  point  made,  whether  the  ratification  of  i 
distress  after  action  brought  would  be  valid,  is  one  of  great  importance.  Buc 
it  is  not  necessary  to  consider  (a)  it  now,  because  I  am  of  opinion  that  there 
does  not  appear  to  have  lieen  such  possession  of  the  premises  as  would  oubk 
the  landlord  to  distrain.  Flad  tlie  cow  and  pigs  been  leA  on  tlic  premisa 
for  the  purpose  of  keeping  possession,  they  might  have  been  quite  suffideni 
to  accomplish  that  object.  But  under  tbe  circumstances  we  cannot  preiuux' 
that  the  plaintifT  had  any  such  purpose  ;  he  (juitted  the  premises  widioui 
asking  permission  to  leave  the  cattle,  and  without  any  claim  of  possessioiL 
Unless,  therefore,  the  mere  fact  of  the  cattle  being  there  constitutes  a  poon- 
sion  by  the  plaintiff,  (and  I  do  not  think  that  it  does,)  there  waa  no  sucb  pay 
session  as  justified  the  distress. 

LiTTLEnALE,  J. — The  conduct  of  the  plaintiff  himself,  as  far  as  we  are  in- 
formed,  seems  to  have  amounted  to  a  complete  abandonment  of  posMaioi; 
he  gives  up  tlie  farm,  leaves  it,  and  never  returns.  And  there  is  nothing  is 
shew  that  the  cattle  were  left  with  a  view  to  continue  the  possession. 

Patieson,  J, — In  Btarart  v.  Delaiay  the  possession  was  by  the  custom  of 
the  country,  and  in  Nuttall  v,  Staunton  by  the  landlord's  permission.  .1 
possession  to  satisfy  the  words  of  the  act  may  perhaps  be  either  tortious  or 
lawful,  but  it  must  in  either  case  be  to  the  exclusion  of  other  personal  ^ 
was  not  80  here. 

WiLLiAUs,  J.,  concurred. 


Taylor  v.  Devey  and  another. 

npRESPASR  for  breaking  and  entering  the  dwelling-house  of  the  plaintifl 
in  the  parish  of  St.  Bride,  London.     I'lca,  that  the  dwelling  had  beea 
t  immemorially  part  of  the  said  parish^  and  that  there  was  an  immemorial  cus- 
tom for  all  and  every  the  parishioners  for  the  time  being  to  go  through  the 
r  dwelling-house  on  their  perambulations  of  the  boundaries  of  the  parish  upon 
'  Thursday  in  Rogation  week,  in  every  third  year ;  and  that  immemorially  the 
said  parishioners  for  the  time  being  have  used  and  been  accustomed,  in  eset- 
eisc  of  the  custom   aforesaid,  to  go  through   the   dwelling-house   upon  theii 
perambulation  of  the  boundaries  of  the  said  parish  on  Thursday  in  Kosation 
week ;  wherefore  the  defendants,  being   two  of  the   parishioners,  on  the 
Thursday  in  Rogation  week,  in  the  year  1833,  being  a  third  year,  in  the  exer- 
cise ofihc  custom  aforesaid,  went  through  the  dwelling-house  upon  the  per- 
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ambulation  by  the  parishioners  of  the  said  parish  using  the  said  custom  there,   Queen*t  Btnck 
for  the  purpose  and  on  the  occasion  aforesaid.  '        ' 

Replication,  traversing  the  custom,  and  issue  joined. 

At  the  trial  before  Lord  Dcnman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1885,  the  custom  was  proved  as  laid.  It  also  appeared 
that  the  plaintiff's  house  was  not  upon  the  boundary  line,  which  actually  lay 
across  some  adjoining  premises. 

Verdict  for  the  defendants. 


Taylor 

V, 

Devst 
and  another. 


Cresswelif  in  Hilary  Term,  1836,  obtained  a  rule  nisi  for  anew  trial,  on  the 
ground  that  the  learned  judge  had  misdirected  the  jury,  by  telling  them  that 
the  contents  of  parochial  books  and  evidence  of  reputation  were  not  admis- 
sible, and  on  the  ground  that  if  the  plea  imported  that  the  house  was  on  the 
boundary  line,  such  plea  was  not  proved.  And  also  for  judgment  non 
obstante  veredicto,  on  the  ground  that,  if  the  plea  imported  that  the  house 
was  not  on  the  boundary  line,  the  plea  was  bad,  the  custom  set  up  being 
unreasonable* 

Sir  J.  Campbell,  A.  G.,  Sarstow  and  Whiles  (in  Trinity  term,  May  80,)  shewed 
cause. — The  custom  as  alleged  is  good,  although  the  plea  does  not  state  the 
house  to  have  been  upon  the  boundary  line.  A  custom  for  parishioners,  on 
perambulation  of  boundaries  in  Rogation  week,  to  go  through  the  close  of  a 
private  individual,  is  good ;  Goodday  v.  Michel  (a),  Viner*s  Abr.  tit.  Perambula- 
tion 5.  No  reason  can  be  assigned  why  such  custom  on  such  occasion  to 
go  through  a  house  should  be  invalid.  It  is  objected  that  the  plaintiff's  house 
was  not  on  the  extreme  boundary  line.  But  there  is  no  authority  for  saying, 
that  the  perambulation  must  proceed  along  the  line  itself.  Natural  obstacles 
may  occur  to  make  that  impossible. — [Lord  Denman,  C.  J. — If  such  obstruc- 
tions exist,  should  their  existence  not  have  been  stated  ?] — It  is  enough  to 
show  that  the  perambulation  has  been  from  time  immemorial  in  a  certain  line. 
If  a  legal  origin  can  be  presumed,  that  is  sufficient.  At  the  time  of  the  com- 
mencement of  the  custom  a  house  may  have  existed  upon  the  line,  and  not 
on  the  place  in  question,  or  the  course  of  the  perambulation  may  have  been 
the  subject  of  arrangement  with  the  owners  of  the  land  for  the  time  being. 
If  the  plaintiff  should  succeed,  the  perambulation  must  be  stopped,  because 
the  custom  as  proved  would  afford  no  justification  for  going  through  the  house 
now  situated  upon  the  actual  boundary  line.  In  Cokes  Entries (6)  a  justifi- 
cation such  as  the  present  was  held  to  be  substantially  good,  although  there 
badly  pleaded.  In  Pain  v.  Patrick  (c)  it  appears  that  the  inhabitants  of  a  vill 
may  well  allege  a  right  of  way  by  prescription  to  a  market.  So  in  Fytch 
V.  RawUns  (d),  a  custom  by  the  inhabitants  of  a  parish  to  play  at  all  lawful 
games  in  the  close  of  A.  at  all  seasonable  times,  was  held  to  be  good. 

As  to  the  point  with  respect  to  a  new  trial,  the  plea  did  not  allege  that  the 
house  was  on  the  boundary  line,  but  merely  that  it  was  in  the  parish.  A  cus- 
tom to  pass  through  it  was  set  out,  which  was  denied  by  the  defendant,  and 
duly  proved  at  the  trial.  The  defendant  therefore  is  not  entitled  to  a  new 
trial.     There  was  no  misdirection.     The  learned  judge  told  the  jury,  that  in 


(a)  Cro.  Eliz.  441  ;  S.  C.  Owen,  71. 
{b)  651—2. 


(c)  3  Mod.  289. 
(<i)2H.B1.308. 
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Devey 
and  aoother. 


Qmen'i  Bench,  house,  which  is  neither  upon  the  boundary  line,  nor  in  any  maoner  wanted  in 
the  course  of  the  perambuktion,  cannot  be  supported. 

On  principle,  therefore,  the  custom  laid  down  is  bad  in  law ;  and  the  au- 
thority of  the  case,  as  to  the  form  of  pleading,  cannot  go  for  much,  as  the  plea 
was  set  aside  for  two  fatal  faults  in  other  respects.  The  report  contains 
several  references  to  the  Year  Books,  and  one  to  Fitzherbert^a  Naiura  Bre- 
tium;  none  of  which  have  any  bearing  on  this  objection.  The  Book  of 
Entries  (p.  158)  is  also  quoted,  but  neither  in  that  page,  nor  in  any  other,  is 
light  thrown  upon  it.  For  the  reasons  given,  we  think  ourselves  bound  to 
give  our  judgment  for  the  plaintiff. 

Rule  absolute  to  enter  judgment  for  the  plaintiff,  non  ob^anie 
veredicto. 


Nov,  8. 

Mandamus  to 
churchwardens  to 
make  a  rate,  to 
ro-psy  money  lent 
under  the  Church 
Buildiufl;  Act9,  on 
the  credit  of  the 
rates. 

Return,  that  a 
fiat  in  bankruptcy 
had  issued  against 
one  of  the  lend- 
ers,  who  were  tlie 
prosecutors  of 
the  writ. 

Plea,  that  the 
sum  lent  was  ad- 
vanced out  of 
money  vested  iu 
the  lenders  as 
trustees  for  &c. 
(naming  the 
parties),  and  the 
bankrupt  was 
only  interested 
as  trustee. 

On  special  de- 
murrer, assigning 
for  cause  that  the 
instrument  cre- 
ating tlie  truit 
ought  to  have 
been  set  out,  or 
the  manner  of 
cieating  it, 

HeU,  that  the 
plea  as  between 
tliese  parties  was 
good. 


The  Queen  v.  The  Churchwardens  of  Brancaster. 

IVT  AND  AMDS  to  the  churchwardens  of  the  parish  of  Brancaster,  in  Nor- 
folk. The  writ  recited,  that  after  the  stat.  58  Geo,  3,  c  45,  and  also 
after  stat.  59  Geo,  3,  c.  134,  (the  Church  Building  Acts,)  to  wit,  on  or  about 
9th  May,  1832,  the  then  churchwardens  of  the  said  parish,  with  the  consent 
of  the  vestry  and  of  the  bishop  of  the  diocese,  and  of  the  then  incumbent, 
did  borrow  from  G,  Morse  and  R,  J.  Turner,  upon  the  credit  of  the  church- 
rates,  a  sum,  to  wit,  146/.,  then  necessary  for  &c.,  pursuant  to  the  last-men- 
tioned statute,  and  the  further  sum  of  54/.  necessary  for  &c.,  pursuant  to  the 
Rrst-mentioned  statute,  and  that  by  a  deed-poll  dated  9th  March,  1832,  the 
then  churchwardens  charged  the  parish  and  church-rates  with  the  repayment 
of  the  said  sum  of  200/.  and  interest  (stating  the  times  of  payment),  but 
that  the  said  sum  and  interest  were  wholly  unpaid,  and  the  time  for  payment 
elapsed ;  and  that  Morse  and  Turner  had  applied  to  the  churchwardens  to 
raise,  by  rate,  a  sum  sufficient  to  pay  them ;  yet  the  churchwardens  had 
refused,  though  the  rates  already  made  were  not  sufficient.  The  writ  then 
commanded  the  churchwardens  to  make  a  rate  or  rates  to  pay  &c.,  according 
to  the  statutes  and  the  agreement,  or  to  shew  cause  8cc, 

The  defendant  returned,  first,  a  denial  of  the  borrowing ;  secondly,  that 
since  9th  May,  1832,  to  wit,  16th  May,  1834,  a  fiat  in  bankruptcy  was  duly 
issued  against  the  said  R,  J,  Turner,  under  which  he  has  been  duly  found 
and  declared  a  bankrupt,  and  which  fiat  is  still  subsisting. 

The  prosecutors,  first,  traversed  the  denial,  concluding  to  the  country ; 
and  as  to  the  residue  they  answered,  that  the  said  sums  of  146/.  and  54/. 
"  were  lent  by  the  said  G.  Morse  and  R,  J,  Turner,  as  trustees  for  other  per- 
sons, that  is  to  say,  for  he,  (naming  the  parties),  to  the  churchwardens  of 
the  said  parish,  out  of  monies  belonging  to  and  vested  in  the  said  G.  Morse 
and  R,  J,  Turner,  as  trustees  of  and  for  such  other  persons  as  aforesaid ; 
and  that  the  said  R.  J,  Turner  was  and  is  interested  in  the  said  monies  only 
as  such  trustee."    Verification. 

The  defendants  joined  issue  on  the  traverse ;  and  as  to  the  residue  de- 
murred, assigning  for  cause,  that  the  prosecutors  had  not  stated  any  deed 
or  instrument  under  which  the  monies  were  vested  in  them  as  trustees,  nor 
had  shewn  with  certainty  that  they  were  so  vested,  or  in  what  manner  such 
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trust  was  created;  and  that  if  the  churchwardens  traversed  the  allegation,  it    Quun*i  Bench. 

would  be  a  traverse  of  matter  of  law.    Joinder.  n^s^^ 

The  QuESN 

Kelly,  in  support  of  the  demurrer. — It  is  not  sufficient  merely  to  state  that  xbe 

these  parties  were  possessed  of  this  money  only  as  special  trustees.  The  ChurchwardeDs 
facts  ought  to  have  been  stated  which  shew  that  to  be  so,  in  order  that  the  jjjj^ncastkb. 
defendants  might  have  an  opportunity  of  taking  issue  upon  them.  They 
could  not  take  issue  generally  upon  the  fact  whether  these  parties  were 
trustees  or  not.  The  answer  to  the  return  could  only  be  held  sufficient  on 
the  assumption,  that  in  no  case  could  money  held  by  a  bankrupt,  as  trustee, 
pass  to  his  assignees.  But  that  assumption  is  incorrect.  A  banker  is  a 
trustee  as  to  the  money  held  by  him.  Still,  unless  that  money  be  so  held  as 
to  be  distinguishable,  it  would,  in  case  of  bankruptcy,  pass  to  his  assignees. 
[Patteson,  J.  At  the  time  of  this  bankruptcy  there  was  nothing  but  a  debt 
due  ;  one  debt  cannot  be  mixed  up  with  another  debt.]  If  the  money  had 
been  lent  by  Turner  in  his  own  name,  and  securities  taken  in  his  own  name, 
the  whole  would  pass  to  his  assignees.  It  may  be  objected,  that  the  return 
does  not  state  the  trading,  assignment  he,  but  that  is  not  necessary,  as 
against  these  parties,  at  all  events.  The  Court  will  presume  that  the  pro- 
ceedings were  regular. 

Peacock,  contra,  was  not  called  on. 

Lord  Denman,  C.  J. — I  think  it  quite  clear  that,  as  between  these  parties, 
the  fact  that  the  prosecutors  were  trustees  is  sufficiently  set  out. 

Patteson,  Williams,  and  Coleridge,  Js.  concurred. 

Judgment  for  the  Crown. 


The  QuEENT  t;.  Guest  and  others. 

/^N  appeal  by  the  defendants  against  a  rate  for  the  relief  of  the  poor  of  Real  property 

the  parish  of  Merthyr  Tydvil,  in  the  county  of  Glamorgan,  the  ses-  ""•^J'*'^^.'**^ 
sions,  after  amending  the  rate,  confirmed  it,  subject  to  the  opinion  of  the  cordinn  u>  iu  u- 
Court  upon  a  case,  which  was  subsequently  withdrawn.     Another  case  having  ^^'b'JnJji^^u, 
been  substituted  for  it,  was  argued  in  Hilary  term,  January  Z5\h.    The  cir-  the  machioery  at- 
cumstances  of  the  case  are  not  material  to  the  principle  laid  down  by  the  ^^  conikuJri^ 

Court.  whether  that  dup 

chinery  be  real 
or  personal  pro- 

Maule  and  J,  Evans  in  support  of  the  rate.  v^J* »  m  to  be 

*  '  liable  to  distress 

or  seiaure,  or 

Sir  J.  Campbell,  A.  G.  and  PowU,  contr^.  whether  it  would 

'         '  '  descend  to  tlic 

heir  or  executor, 

Lord  Denman,  C.J.  in  Hilary  term,  1838,  delivered  the  judgment  of  the  ",p,;l2"o*l;of  a'' 
Court  (a).     This  was  an  appeal  against  a  rale,  on  the  ground  that  many  lease,  to  laodiord 

or  teuaDt. 
(a)  Lord  Dtnman,  C.  J.,  LitlMale,  WiUiams,  and  Coleridge,  Js. 
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/«<«.  nod  (ri 


.  articles  of  mactiinery  employcil  by  tlie  apjicllanls  In  (lieir  maniifoctory,  mr 
personal  property,  and  not  subject  to  be  rated.  The  sessions  proposed  nn- 
merous  questions  to  us,  but  wc  did  not  think  tlicir  atatctncnt  so  full  v  it 
might  have  been,  and  we  desired  to  see  a  copy  of  die  rate,  in  the  hope  thu 
we  might  be  enabled,  from  the  description  tlicre  given,  to  specify  tlie  ariielo 
that  ought  to  be  included.  In  this  ne  are  disappointed,  and  can  only  diitci 
thnt  tlie  rate  should  finally  stand  on  the  ^neral  principle  which  we  ban 
lately  had  occasion  to  lay  down  (a),  that  real  property  ought  to  be  rated  k~ 
cording  to  its  actual  value,  a»  combined  with  the  machinery  attached  la  i^ 
without  considering  the  question  whether  that  machinery  be  real  or  penoiBl 
property,  so  as  to  be  liable  to  distress  or  selznrc  under  a  Jieri  faoM,  w 
whether  it  would  descend  to  the  heir  or  executor,  or  belong,  at  the  esptn- 
tion  of  a  lease,  to  tlie  landlord  or  tenant. 

The   rate  must  therefore  be  sent   back  to  the   acBsioiis,  to  apply  tb 
principle. 

(a)  I?«  V.  Thi  RiTmix'shan  and  Slaffurdiliirt  Ga,  Light  Comjuny,  ante.  Hi, 


Doe  d.  Stevens  v.  Lord. 

"pjECTMENT  having  been  brought  for  the  lands  in  question  by  the 
gagce  against  the  heir  at  law  of  tlie  mortgagor,    the   plaintifT,   : 
Spring  assizes  for  Northamptonshire,  1833,  obtained  a  verdict,  upon 
judgment  was  signed  the  ensuing  Michaelmas  term. 

issued  in  December,  1S31-,  but  was  not  acted  upon.  In  June,  1837,  anoCBK 
nrit  of  possession  was  issued,  which  was  executed  by  the  sfaeriff*,  and  ik 
plaintiiT  obtained  possession  of  the  lands. 

This  last  writ  was  set  aside  by  an  order  of  Ifilliums,  3.  for  irregularis, 
the  plaintiff  not  having  revived  the  judgment  hy  scirt  facias.  The  orJsr 
contained  no  provision  for  restoring  the  possession,  which  the  plaintiff  iiiil 
retained.  Whereupon  a  rule  nisi  was  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  a  writ  of  restitution  should  not  issue  to  the  sheriR',  com- 
manding him  to  restore  i>03seasion  of  the  lands,  and  why  all  further  pro- 
ceedings upon  the  writ  of  possession  should  not  be  stayed  ;  against  which 

''  Warren  now  shewed  cause. — A  writ  of  restitution  cannot  issue  so  long  at 
the  judgment  stands  unim]ieachcd.     All  right  in  the  premises  by  the  dcfea- 

"  dant  is  disaffirmed  by  the  judgment  (a).  In  Z><k  v.  Williamt  (6),  the  judc' 
nient  bad  been  set  aside.  All  the  text-books  on  the  subject  refer  to  '2  Lill- 
Pr.Rcg.  tit.  Restitution,  which  states  that  the  writ  lies  where  a  jitdgmenl  i« 
reversed  by  writ  of  error,  and  that  the  Court  which  reverses  the  judgment 
gives,  upon  tic  merial,  a  judgment  in  restitution-  The  form  of  the  writs  olio 
states  that  the  judgment  was  irregularly  obtained,  and  tliat  the  writ  of  pce- 
session  iliercupon  issued  imprnvidently  and  unjustly  (c).  That  cannot  If 
averred  in  the  present  case.     ^Coleridge,  J.    Do  you  eoniond  merely  agaios: 

<ii)  D,-  V.  Butcher,  3  M.  &  S.  5S7. 
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the  form  of  the  rule,  or  that  the  party  ought  not  to  be  directed  to  restore  ?]    Queen's  Bench, 
It  is  not  necessary  to  contend  against  the  latter  application,  as  this  rule  was 


not  drawn  up  in  the  alternative. — [Lord  Dcnman,  C.  J. — The  Court  is  in  the        ^°*  ^* 
constant  habit,  when  a  party  asks  in  an  informal  manner  for  something  to  „. 

which  he  is  entitled,  to  mould  the  rule  for  him.] — Here  the  right  is  with  the         Lobp. 
plaintiff^  and  as  he  has  peaceably  obtained  the  possession  to  which  he  is 
entitled,  the  Court  will  allow  him  to  retain  it ;  Crorwther  v.  Ramsbottom  (a), 
Taylor  y.  Coic{b),  Taunton  v.  Co8tar{c\  Turner  v .  Meymott  {d). 

Waddington. — ^The  judgment  here  having  been  allowed  to  sleep  for  so  long, 
the  law  presumes  it  to  have  been  satisfied ;  and  the  plaintiff  will  not  be 
allowed  to  retain  what  he  wrongfully  obtained  under  colour  of  the  process 
of  the  Court.  In  Goodright  v.  Noright(e)f  where  a  possession  bad  been  im- 
properly obtained,  a  writ  of  restitution  was  awarded. — [CoUridgCf  J. — ^There 
the  judgment  had  been  set  aside.] — But  in  Withers  v,  Harris  (/),  that  does 
not  appear  to  have  been  the  case,  and  the  circumstances  were  similar  to 
those  in  the  present  case,  and  there  the  execution  was  set  aside  as  irregular, 
because  no  scire  facias  had  issued,  and  restitution  was  granted.  At  all 
events,  if  the  rule  cannot  be  made  absolute  in  its  present  form,  the  Court 
will  mould  it  so  as  to  aSbrd  the  party  the  proper  remedy. 

Lord  Denman,  C.  J. — This  rule  may  be  moulded  into  one  directing  the 
lessor  of  the  plaintiff  to  restore  the  possession  which  he  has  irregularly  ob- 
tained. He  has  here  enforced  a  judgment  by  a  writ  of  possession,  which  has 
been  since  set  aside.  That  writ  is  therefore  now  a  nullity,  and  the  party 
cannot  be  allowed  to  retain  the  possession  obtained  under  it. 

Patteson,  J. — I  cannot  at  all  assent  to  the  position,  that  a  party  may  . 
retain  possession  which  he  has  obtained  without  the  authority  of  the  Court. 

Coleridge,  J. — ^This  case  is  quite  different  from  those  where  a  landlord 
enters  at  the  end  of  a  term.  Here  the  party  has  availed  himself  of  the 
process  of  the  Court,  and  that  process  issued  irregularly.  He  cannot  there^* 
fore  retain  his  possession. 

Rule  absolute  for  the  lessor  of  the  plaintiff  to  restore  possession 
of  the  lands  &c.  taken  possession  of  by  the  sheriff  under  a  writ 
of  hob.  fac.  poss.  set  aside  for  irregidarity,  without  costs. 


i 


fl)  7  T.  R.  654.  (d)  1  Bing.  158. 

6)  3  T.  R.  292.  (e)  Barnes,  notes,  178. 

(c)  7  T.  R.  431 .  C/)  2  Ld.  Raym.  806. 
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Queen's  Bench,  all  probability  the  parish  books  would  not  have  proved  the  custom^  and  that 
evidence  of  reputation  was  not  admissible  to  prove  a  particular  fact. 

Cresrwcll  and  IT,  H,  Watson^  contra. — The  only  authority  which  has  been 
cited  in  support  of  the  validity  of  this  custom  is  the  case  of  Goodday  v. 
Michely  or  rather  a  solitary  expression  in  that  case,  because  there  the  decision 
was  against  the  plea.  Suppose  no  occasion  to  exist  for  such  a  custom,  it  is 
clear  that  the  Court  must  of  necessity  hold  it  to  be  unreasonable,  because, 
being  an  invasion  of  a  dwelling-house,  it  is  opposed  to  the  principles  of  the 
common  law.  Therefore  some  occasion  for  its  existence  is  necessary.  The 
mere  practice  of  perambulating  the  parish  boundary  does  not  furnish  such  an 
occasion.  In  order  to  do  so  it  must  appear  that  it  was  either  necessary  or 
convenient,  for  the  purpose  of  that  perambulation,  to  pass  through  the  plain- 
tiff's house.  It  is  not  shewn  that  it  was  either  one  or  the  other.  It  does 
not  appear  that  the  boundaries  could  not  be  ascertained  otherwise  than  by 
passing  through  the  plaintiff 'shouse.  The  presumption  is  rather  the  reverse, 
since  this  house  was  neither  upon  nor  immediately  adjoining  the  boundary. 
Any  custom  for  the  parishioners  to  do  something  on  a  particular  day  is  not 
therefore  necessarily  good.  RcynolMs  case  (a),  where  a  custom  to  find  meat 
and  drink,  to  enable  the  parishioners  to  support  the  fatigues  of  making  the 
perambulations,  was  held  to  be  contrary  to  law.  Yet  according  to'  the  rea- 
soning on  the  other  side  such  custom  ought  to  have  been  supported,  for  the 
meat  and  drink  might  have  been  given  in  commutation  of  the  right  to  pass 
through  the  dwelling-house.  Some  invasions  on  the  land  of  another  may 
doubtless  be  justified  under  a  custom,  such  as  that  for  fishermen  to  dry  their 
nets  on  land  adjoining  the  sea  (Ji) ;  but  a  reason  is  given  for  that,  by  which 
all  customs  may  be  judged,  that  it  was  for  the  public  good.  On  that  prin- 
ciple^ a  custom  to  turn  a  plough  on  the  land  of  another,  or  the  custom  set  up 
in  Fytch  v.  Rawlins,  may  be  supported. 

On  the  question  of  the  boundary  of  a  parish,  reputation  would  certainly 
be  admissible. 

Cur.  adv.  viUt. 

Lord  Denman,  C.  J.,  this  term  delivered  the  judgment  of  the  Court  (c). — 
In  the  course  of  trying  the  existence  of  a  custom  for  all  the  parishioners  of 
St.  Bride,  on  their  annual  perambulation  of  the  parish  bounds,  to  go  through 
the  plainliflr*s  house,  though  not  in  the  line  of  the  parish  boundary,  the  plain- 
tiffs counsel  observed  to  the  jury,  that  the  defendant  had  given  no  evidence 
of  the  contents  of  parochial  books  on  the  subject,  nor  any  evidence  of  reputa- 
tion. In  summing  up  I  observed  on  this  statement,  and  am  supposed  to 
have  said,  that  such  evidence  would  have  been  inadmissible.  A  rule  nisi  had 
been  obtained,  on  the  ground  that  herein  I  misdirected  the  jury,  because  the 
existence  of  a  public  right  of  this  nature  may  be  proved  by  reputation. 

We  agree  that  if  a  judge  misleads  a  jury  on  any  question  of  law,  the  losing 
party  is  entitled  to  a  new  trial,  for  the  jury  must  be  supposed  to  adopt  the 
law  as  expounded  to  them,  and  their  verdict  may  have  proceeded  on  the 
erroneous  direction ;  nor  can  any  calculation  be  permitted  of  the  extent  to 
which  the  error  may  have  operated. 


(a)  Moore,  916. 

\b)  Bro.  Abr.  tit.  "  Custom,"  46. 


(c)  L9>-dD«iftt4n,C.J.,LatWaIe,  Patt«jw, 
and  WiU\am$^  Js. 
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the  line  of  the  said  canals  and  navigations  in  such  respective  parishes  &c.,  Queen's  Bench, 
and  not  otherwise  or  in  any  other  manner."  It  was  also  stated  that  the  Leeds 
and  Liverpool  Canal  had  been  finished,  and  a  communication  been  made  be- 
tween Leeds  and  Liverpool,  terminating  at  the  North  Lady's  Walk  in  Liver- 
pool. The  Company  have,  since  the  passing  of  the  10  Geo»  S,  c.  cxiv.  and 
also  of  the  59  Geo.  3,  c.  cv.,  purchased  different  pieces  of  land,  in  which 
they  have  cut  the  branches  and  basins  hereinafter  mentioned  under  the  general 
powers  contained  in  the  above  acts,  branching  out  at  several  points  from  the 
original  parliamentary  line,  towards  and  into  the  town  of  Liverpool.  Upon 
the  lands  so  purchased,  and  upon  the  sides  of  the  branches,  the  Company 
have  wharfs,  which  are  of  considerable  advantage  to  the  public  and  those 
trading  upon  the  canal,  and  to  the  Company  ;  but  the  Company  do  not  take 
any  additional  tolls  for  such  cuts,  other  than  wharfage  upon  the  wharfs  ad- 
joining such  cuts. 

The  Company  are  in  the  occupation^  within  the  parish  of  Liverpool,  of  a 
warehouse,  shed,  manager's  house,  cranes,  and  weighing  machines,  which, 
according  to  the  value  of  similar  adjacent  property,  are  of  the  annual  value 
of  524/.  As  to  the  value  of  the  above  property  there  is  no  dispute,  and  the 
said  rate  is  right  in  respect  thereof.     . 

The  Company  are  also  in  the  occupation,  within  the  parish  of  Liverpool,  of 
a  portion  of  their  canal,  basins,  and  towing-paths,  being  in  the  original  and 
parliamentary  line,  which  canal  &c.  contain  51,555  superficial  square  yards; 
and  the  land,  if  it  is  to  be  estimated  according  to  its  value  as  agricultural 
land,  at  the  time  of  the  passing  of  the  10  Geo,  3,  should  be  rated  at  30s.  an 
acre  only,  and  the  amount  at  which  the  Company  should  be  rated  on  this 
principle  would  amount  to  16/.  If  it  is  to  be  estimated  as  mere  laud 
according  to  the  value  of  adjoining  land  at  the  present  time,  its  value  is 
1806/.  8s.  6df.  If  it  is  to  be  estimated  as  land  used  for  navigation,  on  a 
criterion  of  what  the  land  so  used  would  let  for,  supposing  the  party  taking 
it  to  form  his  calculation  from  the  amount  of  the  tolls  received  on  the  whole 
line  of  the  canal  (deducting  the  necessary  expenses),  and  applying  the  profits 
to  the  portion  of  the  canal  in  the  parish  of  Liverpool,  the  amount  to  which 
the  Company  would  be  rateable  is  698/.  2s.  9d.  If  it  is  to  be  estimated  as 
land  used  for  navigation^  upon  the  criterion  of  what  it  would  let  for  on  a 
calculation  formed  upon  the  amount  expended  in  rendering  the  land  within 
the  parish  fit  for  navigation,  as  it  now  exists,  the  land  is  of  the  annual  value 
of  3612/.  7*. 

Besides  the  said  property  in  the  original  parliamentary  main  line  of  the 
canal,  the  Company  are  in  the  occupation  of  the  branches  and  basins  so  cut 
by  them  in  the  land  bought  by  them  as  aforesaid,  which  consists  of  a  certain 
basin  and  three  branches,  with  wharfs  on  each  side,  in  the  parish  of  Liver- 
pool, to  the  eastward  of  the  said  canal,  but  communicating  with  it.  The 
first  of  the  three  branches  was  made  in  the  year  1801,  and  was  afterwards 
enlarged ;  the  second  was  made  in  the  year  1816,  and  was  enlarged  in  1824 ; 
the  third  was  made  in  1 828.  Upon  parts  of  the  first  and^  second  branches 
the  Company  have  wharfs  in  their  own  occupation  for  the  use  of  the  traders 
on  the  canal ;  on  the  third  branch  the  Company  have  wharfs  which  are  in  the 
occupation  of  tenants  on  parol  demises  from  year  to  year.  The  tenants  have 
the  sole  privilege  of  navigating  the  said  third  branch,  but  the  land  of  the 
third  branch  is  not  demised  by  the  Company.  The  tenants  would  not  pay 
the  same  amount  of  rent|  unless  they  enjoyed  the  privilege  of  navigating  the 
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Queen's  Bench,  all  probability  the  parish  books  would  not  have  proved  the  custom,  and  that 
evidence  of  reputation  was  not  admissible  to  prove  a  particular  fiict. 

Cresrwcll  and  IT.  H.  Watson,  contra. — The  only  authority  which  has  been 
cited  in  support  of  the  validity  of  this  custom  is  the  case  ofGooddayr. 
Michelf  or  rather  a  solitary  expression  in  that  case,  because  there  the  decision 
was  against  the  plea.  Suppose  no  occasion  to  exist  for  such  a  custom,  it  is 
clear  that  the  Court  must  of  necessity  hold  it  to  be  unreasonable,  because, 
being  an  invasion  of  a  dwelling-house,  it  is  opposed  to  the  principles  of  the 
common  bw.  Therefore  some  occasion  for  its  existence  is  necessary.  The 
mere  practice  of  perambulating  the  parish  boundary  does  not  furnish  such  an 
occasion.  In  order  to  do  so  it  must  appear  that  it  was  either  necessary  or 
convenient,  for  the  purpose  of  that  perambulation,  to  pass  through  the  plain- 
tiff's house.  It  is  not  shewn  that  it  was  either  one  or  the  other.  It  doei 
not  appear  that  the  boundaries  could  not  be  ascertained  otherwise  than  by 
passing  through  the  plaintiff 'shouse.  The  presumption  is  rather  the  reverse, 
since  this  house  was  neither  upon  nor  immediately  adjoining  the  boundary. 
Any  custom  for  the  parishioners  to  do  something  on  a  particular  day  is  not 
therefore  necessarily  good.  Reynolds* s  case  (a),  where  a  custom  to  find  meat 
and  drink,  to  enable  the  parishioners  to  support  the  fatigues  of  making  the 
perambulations,  was  held  to  be  contrary  to  law.  Yet  according  to  the  rea- 
soning on  the  other  side  such  custom  ought  to  have  been  supported,  for  the 
meat  and  drink  might  have  been  given  in  commutation  of  the  right  to  pass 
through  the  dwelling-house.  Some  invasions  on  the  land  of  another  may 
doubtless  be  justified  under  a  custom,  such  as  that  for  fishermen  to  dry  their 
nets  on  land  adjoining  the  sea  (//) ;  but  a  reason  is  given  for  that,  by  which 
all  customs  may  be  judged,  that  it  was  for  the  public  good.  On  that  prin- 
ciple, a  custom  to  turn  a  plough  on  the  land  of  another,  or  the  custom  set  up 
in  Fytch  v.  Rawlins f  may  be  supported. 

On  the  question  of  the  boundary  of  a  parish,  reputation  would  certainly 
be  admissible. 

Cur.  adv.  vult. 

Lord  Dekman,  C.  J.,  this  term  delivered  the  judgment  of  the  Court  (c).— 
In  the  course  of  trying  the  existence  of  a  custom  for  all  the  parishioners  of 
St.  Bride,  on  their  annual  perambulation  of  the  parish  bounds,  to  go  through 
the  plaintiff's  house,  though  not  in  the  line  of  the  parish  boundary,  the  plain- 
tiff's counsel  observed  to  the  jury,  that  the  defendant  had  given  no  evidence 
of  the  contents  of  parochial  books  on  the  subject,  nor  any  evidence  of  reputa- 
tion. In  summing  up  I  observed  on  this  statement,  and  am  supposed  to 
have  said,  that  such  evidence  would  have  been  inadmissible.  A  rule  nisi  had 
been  obtained,  on  the  ground  that  herein  I  misdirected  the  jury,  because  the 
existence  of  a  public  right  of  this  nature  may  be  proved  by  reputation. 

We  agree  that  if  a  judge  misleads  a  jury  on  any  question  of  law,  the  losing 
party  is  entitled  to  a  new  trial,  for  the  jury  must  be  supposed  to  adopt  the 
law  as  expounded  to  them,  and  their  verdict  may  have  proceeded  on  the 
erroneous  direction ;  nor  can  any  calculation  be  permitted  of  the  extent  to 
which  the  error  may  have  operated. 


(a)  Moore,  916. 

(6)  Bro.  Abr.  tit.  "  Cwtom,'*  46. 


(c)  L^Denmn,  C.  J., LatMatc,  Pat*«jw, 
and  WiUiafM,  Js. 
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basins,  within  the  said  borough  of  Liverpool,  communicating  with  the  said    Queen*8  Bench 
principal  line,  and  also  quays,  wharfs,  and  various  other  property  connected 
with  the  same.     It  may  be  proper,  for  the  sake  of  clearing  the  way,  to 
observe,  that  as  to  the  sum  of  524/.,  parcel  of  the  3400/.,  assessed  on  a  ware- 
house, manager's  house,  shed,  and  cranes,  the  rate  is  admitted  to  have  been 
properly  imposed,  being  estimated  according  to  the  annual  value  of  similar 
adjacent  property.     The  contested  points  we  shall  take  in  the  order  in  which 
they  occur  in  the  statement  of  the  case.     Hut  it  will  be  necessary  now  to 
advert  to  those  parts  of  the  different  acts  of  parliament  upon  which  the 
questions  depend,  and  these  will  be  found  to  be  the  clauses  exempting  '*  the 
rates,  tolls  and  duties,''  from  the  payment  of  rates.     The  original  act  (10 
Geo.  d,  c.  cxiv.)  incorporating  the  said  Company^  and  empowering  them  to 
take  rates,  tolls  and  duties  upon  the  canal,  has  the  following  exempting  clause 
(sect.  49) :  '*  And  be  it  also  further  enacted  and  declared,  that  the  said  rates, 
tolls  and  duties,  shall  at  all  times  hereafler  be  exempted  from  payment  of  any 
taxes,  rates,  assessments,  or  impositions  whatsoever,  any  law  or  statute  to  the 
contrary  notwithstanding,  other  than  such  taxes,  rates  and  assessments,  as  the 
land  which  shall  be  used  for  the  purpose  of  the  said  navigation  would  have 
been  subject  to  if  this  act  had  not  been  made."     The  next  act  (23  Geo.  3, 
c.  xlvii.)  which  was  passed  for  one  pf  the  purposes  before  alluded  to,  namely, 
for  incorporating  the  river  Douglas  navigation  with  the  said  canal,  and  for 
amending  the  first-mentioned  act,  repeals  the  exempting  clause  above  set  forth, 
and  substitutes  the  following :  **  And  be  it  further  enacted  and  declared,  that 
tbe  said  several  navigations,  cuts  or  canals,  and  every  part  thereof,  and  the  said 
tolls,  rates  and  duties  to  be  taken  upon  the  same,  or  any  part  thereof,  under 
the  authority  of  this  or  either  of  the  aforesaid  acts,  shall  at  all  times  be  ex- 
empted from  the  payment  of  any  taxes,  rates,  assessments,  or  impositions 
whatsoever,  other  than  and  except  such  taxes,  rates  and  assessments  as  the 
land  which  hath  been  or  shall  be  used  for  the  purpose  of  such  navigations, 
cuts  or  canals  were  or  would  have  been  subject  to  if  this  act  had  not  been 
made ;  and  that  such  navigations,  cuts  or  canals  shall  not  be  subject  or  liable 
to  the  payment  of  any  taxes,  rates  or  assessments  (save  and  except  such 
taxes,  rates  and  assessments  as  have  been  and  now  are  usually  charged  and 
assessed  thereon),  any  law  or  statute  to  the  contrary  notwithstanding,  but 
nothing  in  this  clause  shall  be  construed  to  exempt  any  quay,  wharf,  ware- 
house, or  other  house,  from  the  payment  of  any  rates,  taxes  or  assessments." 
The  59  Geo.  3,  c.  cv.,  which  was  passed  chiefly  for  effectuating  another  of 
the  purposes  before  alluded  to,  namely,  a  junction  between  the  Leeds  and 
Liverpool  and  the  late  Duke  of  Bridgwater's  canal,  after  continuing  the  pro- 
visions of  the  former  acts,  except  such  as  were  thereby  repealed  or  altered^  con- 
tains the  following  section :  **  And  be  it  further  enacted,  that  all  and  every 
the  lands,  dwelling-houses,  wharfs,  quays,  warehouses,  lockhouses,  and  other 
houses  of  and  belonging  to  the  said  Company  of  Proprietors,  shall  be  rate- 
able and  chargeable  to  the  maintenance  of  the  poor,  and  to  all  parochial 
rates  and  taxes  in  the  several  parishes,  townships  or  places  where  they  are 
respectively  situate,  the  lands  according  to  the  quantity  and  quality,  and  the 
dwelling-houses,  wharfs,  quays,  warehouses,  lockhouses,  and  other  houses 
according  to  the  nature  and  respective  uses,  dimensions  and  descriptions 
thereof,  and  shall  be  charged  and  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  as  dweUing-houses,  warehouses,  lockhouses^  and  other  houses  of 
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QtiMn't  Bench.  ^^  ^^^  similar  size,  natare,  dimensions  or  descriptions  in  the  respectire 
parishes,  townships  or  places  where  the  same  shall  be  situate,  are  or  shall  be 
assessed  and  charged.*'  The  first  question  arises  upon  the  portion  of  land 
within  the  parish  of  Liverpool  occupied  by  the  canal,  basins,  and  towing- 
path,  of  which  the  extent  is  given  from  actual  admeasurement  in  square 
yards.  If  it  had  not  been  for  one  observation  of  the  counsel  for  the  appel- 
lants (hereafter  to  be  noticed),  it  might  have  been  doubtful  whether  it  was 
meant  to  be  argued  that  this  land  so  employed  is  not  liable  to  be  rated  at  all. 
But  be  that  as  it  may  we  think  the  language  of  the  exempting  clauses  places 
the  matter  beyond  a  doubt.  If  indeed  those  clauses  had  simply  exempted  the 
tolls  without  more  it  might  have  been  contended  with  great  reason,  that  as  land  is 
rateable  only  in  respect  of  the  profit  it  produces,  and  as  tolls  are  the  profit  of 
land  used  as  a  canal,  the  subject-matter  for  the  rate  being  taken  away,  no  rate 
could  be  imposed,  even  though  the  land  itself  had  not  been  expressly  exempted. 
And  this  was  the  precise  ground  of  the  decision  of  the  Court  in  the  case 
of  Rex  V.  Colder  and  Hehhle  Navigation  Company  (a).  But  here  the  tolls  are 
exempted,  while  the  land  used  for  the  navigation  is  left  subject  to  a  rate. 
And  if  in  a  case  so  plain,  authority  were  requisite,  it  would  not  be  wantii^. 
from  the  construction  put  by  the  judges  upon  the  two  first-mentioned  acts  of 
parliament  in  a  case  concerning  this  very  canal,  reported  in  5  East^  325. 
Lord  EUenborough  there  says,  "  the  meaning  of  the  clause  of  exemption  is, 
that  the  land  or  space  occupied  by  the  canal  should  be  liable  to  be  taxed  as 
it  was  before ;  that  is,  as  the  land  was  before ;"  and  Mr.  Justice  LaareiKc 
observes,  that  "  the  meaning  of  the  clause  of  exemptions  clearly  is,  that  the 
land,  qud  land,  shall  not  be  exempted,  but  that  the  tolls  shall."  We  have, 
therefore,  no  doubt  whatever  that  the  land  must  be  rated  somehow ^  and  that 
the  only  question  is  hara.  And  upon  this  point  several  different  modes  of 
valuation  are  suggested,  as  to  which,  it  might  be  sufficient  to  say  which,  in 
our  opinion,  ought  to  be  adopted.  We  will  observe,  however,  that  the  calcu- 
lation of  value,  *'  as  agricultural  land,"  seems  to  be  wholly  unauthorized  bj 
any  thing  to  be  found  in  any  of  the  acts  of  parliament.  We  reject  also  aD 
calculations  founded  upon  a  supposition  that  the  land  is  applied  for  the  pur- 
poses of  a  canal ;  because  as  there  must  be  some  value  to  make  it  rateable 
at  all,  its  value  upon  that  supposition  must  be  the  profits  of  a  canal,  or,  in 
other  words,  the  tolls,  which,  as  we  have  seen,  are  expresslyexempted,  except 
in  the  event  of  a  rate  being  imposed  on  personal  property.  The  only  re- 
maining criterion  suggested,  is  to  take  its  value  "  according  to  the  value  of 
similar  adjacent  property  in  the  parish  of  Liverpool."  And  we  think  this  is 
the  true  principle,  and  that  by  reference  to  and  comparison  with  what  is  im* 
mediately  adjoining,  a  reasonable  estimate  of  the  actual  value  of  the  land  may 
be  obtained.  And,  moreover,  (as  has  been  before  observed)  this  mode  of  va- 
luation actually  has  been  adopted  in  that  part  of  the  rate  which  is  admitted. 
But  is  this  to  be  the  value,  at  the  time  of  passing  the  acts,  of  making  the 
canal,  or  of  making  the  rate  ?  Our  recent  decision  in  the  case  of  The  King 
V.  Monmouthshire  Canal  Company  (b),  answers  the  question,  and  nothing  but  the 
pressure  of  the  most  cogent  reasons,  or  the  most  unambiguous  language  of  the 
acts  of  parliament,  could  incline  us  to  impose  so  unreasonable  and  imprac- 
ticable a  duty  upon  parish  officers  as  to  find  the  value  of  property  sixty  or 

(a)  1  B.  &  A.  263.  (6)  3  A.  &  E.  619 ;  1  Har.  &  Wol.  464. 
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seventy  years  ago.  It  has  not  escaped  lu,  that  in  the  statement  of  this  case  QuMn*s  Bench 
it  is  said  that  the  value  of  agricultural  land  in  the  neighbourhood  in  question, 
at  the  time  of  passing  the  10  Oeo.  3,  was  dO«.  an  acre.  How  this  conclusion 
was  arrived  at  we  know  not,  but  that  it  must  have  been  in  a  great  degree  pre- 
carious conjecture,  there  is  every  reason  to  believe.  The  question,  however, 
for  our  decision  is,  what  is  the  proper  construction  to  be  put  upon  the  acts  of 
parliament  as  to  this  point ;  and  if  that  had  depended  upon  the  first  act,  (10 
Geo  3,  c.  cxiv.)  it  seems  impossible  to  raise  a  doubt.  The  exempting  clause 
in  that  act,  it  will  have  been  observed,  is  in  these  words,  that  the  rates,  tolls 
and  duties  shall  be  exempted  from  the  payment  of  all  rates,  &c.  other  than 
such  rates,  &c.  as  the  land  used  for  the  purposes  of  the  navigation  would  have 
been  subject  to  if  that  act  had  not  been  made.  Then  to  what  would  the  land 
have  been  subject  ?  Assuredly  not  to  the  rate  which  at  that  time  might  chance 
to  be  imposed,  but  to  any  rate  which  from  time  to  time  might  be  imposed, 
from  a  change  of  circumstances  and  of  value.  The  23  Geo,  3,  c.  xlvii.  does  in- 
deed repeal  the  above  provision,  but  the  exempting  clause  (section  31)  has 
the  same  precise  words  as  those  just  quoted,  with  this  addition,  "  and  that 
such  navigations,  cuts  or  canals,  shall  not  be  subject  to  the  payment  of  any 
taxes,  rates  or  assessments,  (save  and  except  such  as  have  been  and  now  are 
usually  charged  and  assessed  thereon,")  now  we  are  not  prepared  to  say  that 
these  words  fix  and  define  the  rate  to  which  the  land  is  for  ever  to  be  sub- 
ject, in  the  manner  contended  for  by  the  counsel  for  the  appellants.  The 
question  recurs,  to  what  rate  had  the  land  been  and  then  was  utually  charged  ? 
Certainly  not  to  a  rate  according  to  any  fixed  and  never-varying  standard, 
but  to  a  rate  variable  according  to  circumstances  in  the  manner  before  al- 
luded to,  and  which  it  is  unnecessary  to  repeat.  But  we  are  not  driven  to 
arrive  at  a  conclusion  upon  this  state  of  the  question :  it  is  important  to  attend 
to  the  provisions  of  the  last  act  upon  the  subject,  the  59  Geo,  3,  c.  cv.  That 
in  its  title  is  declared  to  be  an  act  for  the  purpose  of  "  amending  the  several 
Acts  relating  to  the  said  Leeds  and  Liverpool  Canal,"  and  incorporates  the 
provisions  of  former  acts,  "  except  such  as  are  repealed  or  altered  by  it." 
If  tlien,  according  to  the  argument,  the  true  construction  of  the  23  Geo,  3, 
c.  xlvii.  be  that  the  land  should  continue  thereafter  to  be  assessed  in  the  same 
sum  as  in  the  then  existing  rate,  it  is  certain  that  this  provision  has  been  re- 
pealed or  altered  by  the  59  Geo.  3,  c.  cv.  Upon  the  language  of  this  (the 
last)  act  it  is  impossible  to  raise  a  doubt,  as  we  have  before  said,  we  think  it 
to  be  upon  the  language  of  the  first.  By  the  17th  section,  '*  the  lands, 
houses,  wharfs,  quays,  and  other  property  of  the  Company  shall  be  rateable 
in  the  several  parishes  &c.  where  they  are  respectively  situate ;  the  lands 
according  to  the  quantity  and  quality,  and  the  houses,  wharfs,  quays  and 
other  property  according  to  the  nature  and  respective  uses,  dimensions  and 
descriptions  thereof,  and  shall  be  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  as  houses  &c.  of  a  like  size,  nature,  dimension  or  description  in 
the  respective  parishes  or  places  where  the  same  shall  be  situate,  are  or  shall 
be  assessed  or  charged."  Now  this  we  consider  to  be  conclusive.  And, 
even  supposing  the  last  cited  section  not  to  have  "  repealed  or  altered"  the 
provisions  of  23  Geo.  3,  c.  xlvii.  yet  it  is  an  undoubted  and  acknowledged  rule 
of  construction,  that  statutes  m  pari  materid  are  to  be  taken  together ;  and 
even  in  this  view,  a  strong  inference  arises  that  the  successive  rates  and  not 
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Queen's  Bench,  my  particular  rate  were  in  the  contemplation  of  the  legislature.  It  may  also 
be  observed,  before  we  quit  this  part  of  the  subject,  that  the  comparative 
method  of  valuation,  in  favour  of  which  we  have  already  pronounced  an  opi- 
nion, is  here  expressly  recognized  and  adopted.  We  think,  therefore,  that 
the  assessment  upon  the  appellants,  in  respect  of  tliis  part  of  the  property,  is 
rightly  taken  at  the  amount  of  £1806 :  Ss.  6d.  the  value  of  the  land  occupied 
by  the  Company  in  canal,  basins  and  a  towing-path,  according  to  the  general 
value  of  the  land  immediately  adjoining  them. 

The  next  question  arises  upon  the  basin  and  three  branches,  of  which  the 
appellants  are  the  occupiers,  the  same  not  being  part  of  the  original  line  or 
trunk  of  the  canal,  hut  communicating  therewith  in  the  parish  of  Liverpool. 
To  these  branches,  it  is  stated  that  there  are  adjacent  quays  and  wharfs  on 
each  side  belonging  to  the  Company.  And,  in  the  first  place,  we  think  that 
these  branches  must  be  considered  as  part  of  the  whole  navigation.  Indeed 
we  are  not  aware  that  the  contrary  was  contended ;  but  it  was  said  that  this 
portion  of  the  navigation  having  been  once  rated  in  the  shape  of  land,  is  again 
wtually  rated  in  the  increased  value  which  it  confers  upon  the  adjacent 
wharfs  and  quays,  which  are  assessed  accordingly.  That  these  wharfs  and 
quays  are  increased  in  value,  and  will  let  for  more  to  tenants,  or  will  be  more 
profitable  to  the  Company  if  retained  in  their  owu  occupation,  cannot  be  dis- 
puted. The  case  indeed  states  it,  but  the  thing  is  obvious — situation  is  of 
course  a  material  ingredient  in  the  aggregate  value  of  this  property.  That 
the  use  of  these  branches  and  basin  also  directly  contributes  to  increase  the 
value  is,  as  we  have  already  observed,  beyond  dispute ;  but  we  are  unable  to 
assign  any  precise  or  practical  result  to  this  fact,  or  to  arrive  at  the  conclu- 
sion attempted  to  be  deduced  from  it,  that  the  rate,  therefore,  cannot  be 
sustained.  That  this  part  of  the  navigation  is  rateable  as  land,  we  ha?e 
already  seen,  and  the  wharfs  and  quays  are  equally  so  by  express  enactment. 
The  amount,  therefore,  alone  is  in  question,  and  when  in  this  case  various 
concurrent  causes  contribute  to  the  general  prosperity,  and  by  consequence 
to  the  value  of  property  in  the  place,  we  think  it  impossible  for  human  inge- 
nuity to  reduce  to  a  calculation,  in  sums  certain,  how  much  should  be  set 
down  to  one  cause  and  how  much  to  another.  They  are  inseparable,  and 
cannot  be  analysed.  The  value  of  the  property  must  be  taken  as  it  is,  from 
whatever  causes  arising.  Suppose,  in  the  present  instance,  the  tolls  had  not 
been  exempted,  and  that  they  had  been  rated,  as  they  certainly  might,  in  the 
shape  of  profits,  by  connecting  them  with  some  real  property  of  the  Company 
situate  in  the  parish,  and  it  could  have  been  clearly  shown  that  a  great  ad- 
vance in  the  value  of  all  property  had  taken  place  by  reason  of  this  '<  navi- 
gation ;"  would  it  have  been  any  answer  to  such  a  rate  as  we  have  supposed, 
that  the  canal  Company  had  been  already  assessed  by  reason  of  the  general 
increase  of  the  rates  throughout  Liverpool  from  the  cause  above  mentioned? 
It  is  observable  also,  that  in  that  part  of  the  rate  which  is  admitted  to  be  cor- 
rect, a  value  is  set  upon  property  so  immediately  and  intimately  connected  with 
the  navigation,  that  the  value  without  it  must,  we  presume,  be  reduced  com- 
paratively to  nothing.  We  must  here  remark  that  this  precise  argument  and 
the  difficulty,  whatever  it  may  be,  were  pressed  upon  us  in  the  very  same 
shape  in  the  case  of  Rex  v.  Monmouthshire  Canal  Company,  and  that  they 
then  received  from  the  different  members  of  the  Court  substantially  the  same 
answer  as  has  now  been  given. 
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VVc  think  it  right  to  add,  that  having  had  occasion  necessarily  to  reconsider  Queen'iBmeh, 
the  ground  of  our  decision  in  that  case,  we  see  no  reason  to  doubt  its  pro- 
priety, or  to  depart  from  it.  Upon  the  three  branches  and  basins,  therefore, 
we  think  the  assessment  ought  to  be  in  the  sum  (mentioned  in  the  case)  of 
^685  :  9s,  being  their  amount  in  value  as  mere  land  at  the  time  of  rating, 
without  regard  to  the  use  to  which  they  are  applied. 

Our  former  observations  have  anticipated  all  that  is  needful  to  say  upon 
the  subject  of  the  wharfs  or  quays,  the  last  species  of  property  described  in 
the  case.  We  have  already  said  that  they  are  expressly  made  rateable,  and 
that  in  our  opinion  the  comparative  method  of  valuation  is  the  true  one ;  that 
is,  "  according  to  the  value  of  similar  property  in  Liverpool,"  in  the  language 
of  the  case;  or  (in  the  words  of  the  17ih  section  of  the  59  Geo,  3,  c.  cv.) 
**  the  lands,  dwelling-houses,  wharfs,  quays,  warehouses,  lockhouses  and 
other  houses  of  the  Company  shall  be  rateable ;  the  lands  according  to  quan- 
tity and  quality,  and  the  dwelling-houses,  wharfs,  quays,  warehouses,  lock- 
houses  and  other  houses,  according  to  the  nature  and  respective  uses,  di- 
mensions and  descriptions  thereof,  and  shall  be  charged  and  assessed  in 
like  manner  as  lands  of  a  like  quality,  and  as  dwelling-houses,  warehouses, 
lockhouses  and  other  houses  of  a  like  size  and  nature,  dimension  or  descrip- 
tion, in  the  respective  parishes,  townships  or  places  where  the  same  shall  be 
situatCf  are  or  shall  be  assessed  or  charged."  The  words  "  wharfs  and 
quays"  are  omitted  in  the  last  member  of  the  sentence,  but  they  are  expressly 
made  rateable  in  the  former  part ;  and  it  is  impossible  to  suppose  that  a  dif- 
ferent method  of  valuation  was  intended  for  them  from  that  which  is  so 
minutely  prescribed  for  the  other  property.  Indeed,  if  no  method  of  rating 
them  were  prescribed  by  the  act,  the  value  of  similar  property  in  Liverpool 
would  furnish  the  best  criterion  of  theirs  on  this  principle. 

In  respect  of  these  wharfs  and  quays,  therefore,  there  must  be  an  addition 
to  the  assessment  of  £694 :  ISs.  6d, 

It  remains  briefly  to  notice  an  observation  of  the  counsel  for  the  appellants 
before  alluded  to,  which  was  intended  to  go  the  length  of  shewing  that  the 
space  occupied  by  the  navigation  and  all  its  parts  should  be  exempt  from 
assessment  altogether.  It  was  said  that  the  word  *'  land"  in  these  acts  of 
parliament  could  not  mean  land  covered  with  water ;  for  that,  wherever  that 
was  designated,  the  words  "  navigation,  canals,  cuts,"  &c.  are  used. 

As  to  which  it  is  to  be  observed,  first,  that  it  was  not  shown  to  what  other 
property  of  the  Company  the  word  "  land"  (accompanied  with  and  distin- 
guished from  every  other  description  of  their  property)  was  applicable,  ex- 
cept to  land  used  for  their  navigation.  Next,  this  interpretation  is  directly 
opposed  to  that  of  the  learned  judges,  whose  language  we  have  already  quoted 
from  the  report  in  5  East,  325,  But,  lastly,  there  is  no  such  contradiction 
between  "  land"  and  '*  navigation,  cuts  and  canals,"  as  was  assumed,  but 
directly  the  reverse.  In  section  31,  of  the  25  Geo,  3,  upon  which  we  have 
before  commented,  the  tolls  are  declared  to  be  exempt  from  any  rates,  "  ex- 
cept such  as  the  land  which  hath  or  shall  be  ttsed  for  the  purpose  of  such 
navigation,  cuts  or  canals,  were  or  would  have  been  subject  to  if  this  act  had 
not  been  made,  and  that  such  navigation,  cuts  or  canals  shall  not  be  liable  to 
the  payment  of  any  rates  except  such  as  have  been  and  now  are  usually^ 
charged  thereon.     Except,  therefore,  the  *'  land  used  for  navigation,  cuts  or 
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QvwM't  Btmdi*  ctMsls"  and  the  words  "  navigation,  cuts,  or  canals,"  mean  die  same  thing, 

^^^i^  the  latter  part  of  the  sentence  has  no  meaning  at  all. 

The  QuBBN  The  result,  therefore,  is,  that  in  our  opinion  the  Company  is  liable  to  the 

Lkbob  and  ^^ttent  of  the  assessment^  and  that  the  order  of  sessions,  oonfirmiiig  the  rate, 

LivBBpooL  should  be  confirmed. 

C^lJ^"  Order  of  Sessions  coofirmed. 

Alston,  Clerk,  v.  Atlay. 


bentof  r°b«Sw  E^^^'^  "P®°  *  judgment  of  the  Court  of  K.  B.,  in  an  action  of  debt  under 
wider  Uie  value  2  &  3  Edw.  6,  c.  13,  by  the  plaintiff*  in  error,  as  rector  of  Cowsby  in  the 

ted^'bM been'*  o^^^V  ®^  York, against  the  defendant,  for  the  treble  value  of  tithes  not  set 


instiuited  Mid  in.  out  by  the  defendant.  Plea  (before  the  new  rules),  nil  debet.  At  the 
benefice  tmh  ^  before  Parkt^  B.,  at  the  Yorkshire  Spring  Assizes,  1 835,  a  verdict  was  found 
cure  of  tonb,  the  for  the  plaintiflf,  subject  to  the  opinion  oi  the  Court  on  a  special  case,  which 
tkm  accrues  tb«<i«-  aftefwards,  by  consent  of  the  Court,  was  turned  into  a  special  verdict,  the 
by  to  the  p»tnm,   f^cts  of  which  Were  that 

nnd  le  not  ■Wftn' 

able  by  law  to  In  1816,  the  plaintiff*  was  instituted  and  inducted  to  the  rectory  of  Cowsby, 

fawambenTnot*^  s  bcbeffce  Under  the  value  of  8/.  in  the  kii^*s  books,  and  duly  read  and  sub- 
baring  been  de-     scribed  thic  artides. 

^^^^^^u  ^^^^'  '^^  plaintiff;  on  the  presentation  of  his  brother,  was  instituted  and 
preMntod,  re-  inducted  to  the  rectory  of  Odell,  in  the  county  of  Bedford,  a  benefice  above 
cnmbent,  and  b  ^  value  of  8/.  in  the  king's  books,  and  distant  100  miles  from  Cowsby,  and 
legally  entiUed  to  dttlv  read  and  Subscribed  the  articles. 

Upon  inttitn-         1831.  Jtuttnton  Aiiton,  the  brother  of  the  plaintiff*,  owner  of  the  noanor  and 
Uon  to  the  second  patron  of  the  rectorv  of  Cowsby,  sold  and  conveyed  the  manor  and  advowsoo 

living  tbe  first  Is     '^     _,  ,  i       . 

void  mt  to  tAt         to  George  Lloyd. 

pmtnm,  but  not  so  1832.  Georse  Lloydf  considering  the  rectory  of  Cowsby  had  become  void- 
as  to  incur  lapse  ,  o  J'    »  o  rv         i 

without  sentence  able  in  consequende  of  the  acceptance  by  the  plaintiff' of  the  rectory  of  Odell, 
noticTby^the"-**  P"^^^*^*^  '^^  R^v.  GeoTge  fVray  to  such  rectory,  in  pursuance  whereof  he 
dinary,  or  at  least  was  instituted  and  iuducted  and  read  and  subscribed  the  articles. 
^°d1I»rry^ '''"''  1833.  The  defendant,  a  farmer  in  Cowsby,  who  up  to  Michaelmas,  1832, 
Thenghttothe  had  regularly  paid  his  tithes  to  the  plaintiff*  as  rector,  had  ceased  to  pay  thero, 
bat^g**b^om*^a"  (they  being  claimed  by  the  Rev.  George  Wray^)  and  did  not  after  due  notice 
personal  inaiien-  get  them  out  in  kind.  The  common  errors  were  assigned.  Joinder  in  error, 
patron  disannexed  '^^^  <^^®  ^^^  srgued  11th  May,  1837,  before  7t/i(/a/,C.  J.,  Varke^  B.,  Boson- 
from  the  advow.    qutty  J.,  Boliond,  B.,  Gurney,  B.,  and  CoUman,  J.  (a) 

son,  the  want  of      '       '      '  J'       ^  »        \   / 

knowledge  of  the 

racancy  by  the         Wigktmm,  for  the  plaintiff  in  error. 

patron  does  not-  ^  .  * 

alter  the  quality 

to  m!k?it^rJii"r       Tomltnson,  contrtt,  was  stopped  by  the  Court  before  the  conclusion  of  his 

re-aunes  it  to  tlie    argument. 


advowson. 


Wightman^  in  reply. 

TiNDAL,   C.   J.,   in  Trinity  vacation,   after   stating   the   pleadings   and 
special  verdict,   thus  delivered  the  judgment  of  the  Court: — It   is  to  be 

(a)  See  the  report  of  the  argumenU  and      where  the  special  verdict  is  set  out  at  leofftk. 
judgmenu  io  K.  B.  2  Har.  &  Wol.  1(56, 
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observed^  that  this  special  verdict  does  not  find  that  the  plaintiff  was  pre-  (iue$n*t  Benekm 
sented  to  the  living  of  Cowsby  by  his  brother  Justinian ;  nor  that  he  was 
presented  to  that  of  Odell  by  the  same  brother ;  nor  that  the  patron  had 
knowledge  of  the  institution  or  induction  of  the  plaintiff  to  the  second  living 
at  the  time  he  conveyed  the  advowson  to  Mr.  Llojfd,  The  questions  there- 
fore which  arise  on  this  record  are  two ;  first,  whether,  afler  an  incumbent 
of  a  benefice  under  value  has  accepted,  and  been  instituted  and  inducted  to 
another  benefice  with  cure  of  souls,  the  right  of  presentation  which  accrues 
thereby  to  the  patron  be  assignable  by  law  to  another  ?  and,  secondly,  whe- 
ther the  want  of  knowledge  on  the  part  of  the  patron,  of  the  fact  of  cession 
at  the  time  of  such  transfer,  causes  any  difference  ?  That  the  advowson  itseljf 
was  assignable  there  is  no  doubt ;  but  if  the  right  of  presentation  was  not 
under  these  circumstances  assignable,  then  it  follows  that  Mr.  Uoyd  had  no 
right  to  present  his  clerk,  and  that  the  plaintiff  in  error,  not  having  been  de- 
prived, and  no  new  clerk  having  been  presented,  is  still  the  incumbent,  and 
still  legally  entitled  to  the  tithes;  2  Roll,  Abr.  361  f]^\.  6]  Watson's  Com" 
plete  Incumbent,  8 ;  Comyn's  Digest,  Esglise,  (N  5) ;  and  the  concluding 
part  of  the  judgment  in  Haltun  v.  Cove  (a).  And  upon  a  careful  considerar 
tion  of  the  authorities,  we  are  compelled  to  come  to  the  conclusion  that  the 
judgment  of  the  Court  of  King's  Bench  is  erroneous.  There  is  no  question 
but  that  if  a  benefice  be  actually  void  by  the  death  of  an  incumbent,  by  hid 
resignation  or  by  cession  under  21  Hen,  8,  c.  13,  or  by  deprivation  (Cro. 
Eliz.  811,)  the  right  to  present  upon  that  avoidance  is  not  capable  of  being 
transferred,  either  alone  or  with  the  entire  advowson ;  it  is  a  personal  right, 
or  interest  severed  from  the  advowson,  and  vested  in  the  person  of  him  who 
was  patron  at  the  time — a  chose  in  action  which  is  not  assignable,  and  which 
is  designated  in  the  books  by  a  great  variety  of  names,  all  indicating  it|i 
personal  and  unalienable  quality.  (See  those  collected  in  Mirehoute  v« 
Rennell  (b),) 

The  question  then  is,  whether  the  right  to  present,  caused  by  the  cession 
in  this  case,  was  a  chattel  disannexed  from  the  advowson,  and  vested  in  the 
person  of  Mr.  Justinian  Alston  before  the  transfer  to  Mr.  Uond  or  not?  If 
it  was,  it  could  not  be  assigned. 

There  is  no  doubt  but  that  this  right  of  presentation  accrued  by  the  canon 
law,  namely,  by  the  fourth  Council  of  Lateran  ;  but  it  is  equally  clear  that 
this  canon  has  been  recognized  in  this  country,  and  has  become  a  part  of  the 
common  law  of  the  land.  HaUand^s  case  (c),  Digby*s  case  (J),  Evans  v.  As^ 
cough  {e).  The  point  to  be  decided  is,  what  is  the  nature  of  the  right  given 
by  that  canon  to  the  patron  ?  Is  it  an  immediate  right  of  presentation  in  the 
then  patron,  when  he  chooses  to  exercise  it,  without  doing  any  thing  pre- 
viously to  avoid  the  interest  of  the  then  incumbent,  or  is  it  only  a  right  to 
avoid  that  interest  by  some  act  and  then  to  present — or  to  avoid  it  by  the  act 
of  presentation  only  per  se,  such  interest  of  the  incumbent  being  valid,  and 
the  church  full  as  to  the  patron  in  the  meantime  ?  If  the  former  be  the  true 
answer,  then  we  conceive  such  right  is  like  every  other  vested  and  complete 
right  of  presentation— a  personal  thing,  and  incapable  of  transfer.    If  the 


(a)  1  B.  &  Ad.  d59. 
(6)  8  BiDg.  490—518. 
le)  4  Rep.  75  a. 


(d)  4  Rep.  78  b. 

(e)  Latch.  243. 
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Qkwm's  Bench,  latter,  theD  it  is  probable  that  the  right  would  pass  with  the  advowion  to  die 
v^/^*^        new  patron. 

ALiTON  Now  although  the  books  use  some  variety  of  expression  on  this  subject,  in 

Atlay.  some  cases,  the  benefice  being  said  to  be  **  void,"  in  others  *'  void  as  to  the 
patron  for  his  benefit" — in  some  **  to  be  void  at  his  election" — and  in  others, 
but  of  a  comparatively  recent  date,  *'  to  be  voidable** — yet  in  none  is  it  inti- 
mated that  the  patron  has  not  an  immediate  right  to  present  as  to  a  void 
church,  without  doing  any  further  act  in  order  to  make  such  presentation 
valid.  And  the  substance  of  the  authorities  is,  that  he  has  a  complete  right 
to  present  upon  the  cession,  by  institution  to  the  second  benefice,  but  does 
not  lose  his  right  by  lapse  till  sentence  of  deprivation  and  notice  by  the 
bishop,  from  which  time  the  six  months  begin  to  run. 

It  may  be  advisable  to  make  a  short  review  of  these  authorities.  The 
fourth  Council  of  Lateran  is  to  this  effect  — '*  Quicunque  receperit  aliquod 
beneficium  curam  habens  animarum  annexam,  si  prius  tale  beneficium  babebst 
eo  hit  ipso  jure  privatus;  et  si  forte  illud .  retinere  contenderit,  etiam  alio 
spolietur.  Is  quoque  ad  quern  prions  spectat  donatio^  illud  post  recejakmem 
alterius  libere  conferat  cui  merito  viderit  conferendum.**  (a) 

The  fair  construction  of  the  words  of  this  canon  is,  that  upon  acceptance 
of  the  second  benefice,  the  clerk  should  be  deprived  of  the  first  by  the  laa 
itself t  **jure  ipso,**  without  any  actual  sentence  of  deprivation,  and  the  patron 
may  then  freely  present  a  clerk  without  any  other  act  to  be  done,  as  on  a  de- 
privation. The  constitution  itself  (it  will  be  seen  afterwards)  operates  is 
the  nature  of  a  general  sentence  of  deprivation.  And  that  this  is  the  true 
construction  of  the  canon  is  confirmed  by  many  authorities.  One  of  the  earliest 
cases  on  this  subject  is  Holland's  case  (6),  in  which  the  Court  held  "  the  be- 
nefice to  be  void,  not  by  the  common  law,  but  by  the  constitution  of  the  Pope, 
of  which  avoidance  the  patron  might  take  notice,  if  he  would,  and  might  pre- 
sent  J  if  he  uould,  without  any  deprivation  ;  but  because  the  avoidance  accrued 
by  the  ecclesiastical  law,  no  lapse  incurred  without  notice,  as  upon  depriva- 
tion or  resignation,  and  yet  the  patron  might  present  and  take  upon  him  no- 
tice, if  he  would ;  so  that  for  the  benefit  of  the  patron  the  church  is  void,  but 
not  for  his  disadvantage.*' 

In  the  report  of  the  same  case  in  Moorcy  542,  the  first  benefice  is  said  "  to 
be  void  by  the  common  law,  without  sentence  declaratory,  at  the  election  oi 
the  patron ;"  which  really  means  the  same  thing,  and  is  so  explained  by  the 
context,  that  he  may,  if  he  will,  present  without  notice.  There  is  no  intima^ 
tion  in  this  or  any  other  case  that  any  act  of  the  patron  is  necessary  to  avoid 
the  benefice  before  presentation. 

In  the  report  in  Cro.  Eliz.  601,  the  first  benefice  is  said  to  be  '«  void"  by 
order  of  the  common  law. 

In  Digbys  case  (c),  Popham,  C.  J.,  and  the  whole  Court  state  that,  "  al- 
though by  the  institution  to  the  second  benefice,  the  first  is  void  by  the  eccle- 
siastical law  without  any  deprivation  or  sentence  declaratory ;  yet  no  lapse 
shall  incur  unless  notice  be  given  to  the  patron,  no  more  than  if  the  church 
became  void  by  resignation  or  deprivation,  and  yet  the  patron  may  take  no- 
tice, if  he  will,  and  present  according  to  the  said  constitution." 

In  Rex  v.  Archbishop  of  Canterbury  {d)  the  church  is  said  to  be  "  void,  but 

(tt)  Gibs.  Cod.  904,  ii«  (c)  4  Rep.  79  a. 

(6)  4  Rep.  75  a.  (d)  Hetley,  125. 
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not  so  that  the  lapse  incurred,"  So  in  FUiherherfs  N.  B.  34,  L,  the  first  QueetiU  B§nek, 
benefice  is  said  to  be  "  void."  In  Edes  v.  Bishop  of  Oxford  (a)  it  is  also  said 
to  be  "  void."  In  Winshcombe  v.  Bishop  of  Winchester  (b)  it  is  said  "  a  thing 
may  be  void  or  not  void,  at  the  election  of  him  whom  it  concerns,  as  in  Hoi* 
iand's  case  (c).  The  patron  of  the  church  may  take  it  as  void,  and  present 
presently,  or  may  leave  it  as  full  till  sentence  of  deprivation."  It  is  remark- 
able that  there  the  church  is  not  said  to  be  full.  In  the  case  in  Sir  fFUliam 
Jones's  Rep.  334,  (reported  also  in  Cro.  Car.  354,)  Rex  v.  Priest,  the  law  is  laid 
down  to  the  like  effect  as  in  Hollands  and  Digby*s  cases,  and  a  very  clear 
explanation  given  of  the  Council  of  Lateran.  It  is  said  to  have  been  "  held 
first  by  the  greater  part  of  the  justices,  that  before  the  statute  of  21  Hen,  8, 
the  first  church  was  void,  and  the  patron  could  present  if  be  would,  without 
sentence  declaratory  by  the  said  constitution  of  Lateran  ;  for  the  words  are 
"  ipso  jure  sit  privatus,"  and  do  not  mention  any  sentence  of  deprivation. 
By  the  same  canon  a  church  shall  be  void  without  sentence  if  one  be  con- 
secrated bishop.  So,  for  the  same  reason,  by  the  same  words,  the  first 
benefice  shall  be  void  by  the  taking  of  the  second  benefice.  If  a  party 
resigns,  or  be  deprived  by  a  particular  sentence  for  crime,  the  church  shall 
be  void  ;  and  a  multo  fortiori,  the  constitution  (which  is  a  general  sentence 
of  deprivation,  as  is  said  in  10  Edw,  3,  2,)  will  make  an  avoidance ;  but,  true 
it  is,  in  the  said  case  the  patron  is  not  bound  to  take  notice  of  it  being  an 
ecclesiastical  constitution.  So  upon  a  particular  deprivation  or  resignation, 
notice  ought  to  be  given  to  the  patron,  otherwise  no  lapse  ;  yet  there  is  an 
avoidance,''  And  it  was  agreed  on  the  other  part,  according  to  the  said 
cases,  that  the  patron  can  present,  if  he  will,  without  notice  or  sentence  de- 
claratory ;  and  that  could  not  be,  unless  the  church  was  void  before  the 
presentation,  for  the  form  of  presentation  is  "  ad  ecclesiam  jam  vacantem," 
which  presupposes  vacancy  before  the  presentation. 

In  Le  Roy  v.  UEvesque  de  Londres  and  Baldock  (d),  it  was  resolved  by  all 
the  four  judges,  that  where  the  first  living  was  under  value,  the  acceptance 
of  a  second  was  an  avoidance  by  the  common  law  ipso  jure,  without  any 
deprivation,  so  that  the  patron  could  present,  if  he  wished,  without  any  sen- 
tence of  deprivation ;  and  the  church  being  once  void  as  to  the  patron  to 
present,  a  dispensation  by  the  archbishop  aflerwards  came  too  late,  and 
could  not  restore  the  clerk  to  his  benefice."  And  Jones  says,  "  it  seemed  to 
him  clearly,  that  by  the  institution  and  induction  to  the  second  benefice,  the 
first  being  under  value,  the  first  benefice  was  void  as  well  as  if  it  was  above 
value ;  but  the  difference  in  the  last  case  is,  that  the  patron  must  take  notice 
at  his  peril,  for  it  is  void  by  the  act  of  parliament ;  and  the  words  are,  '*  it 
shall  be  void  as  if  the  incumbent  were  dead ;"  and  if  he  does  not  present 
within  six  months,  the  living  will  lapse.  But  in  the  first  case  there  was  no 
lapse,  and  the  patron  might  present."  And  he  also  gave  his  opinion  *'  that 
if  the  bishop  gave  notice  to  the  patron  of  the  taking  of  the  second  benefice, 
if  he  does  not  present  within  six  months  there  would  be  a  lapse  as  upon  de- 
privation or  resignation ;  and  if  the  benefice  was  not  void,  but  there  ought 
to  be  a  deprivation,  then  the  presentment  and  institution  upon  that  would  be 
a  void  institution,  which  is  not  so,  for  the  first  institution  and  incumbency  is 
made  void  by  taking  the  second  benefice.'*     And  the  case  of  Leak  v.  Bishop 


(a)  VaughaD,  18.        (6)  Hobart,  165.        (c)  4  Rep.  75  a.         (d)  Sir  Wm.  Jones,  404. 


066  TERM  REPORTS  m  ths  QUEEN'S  BENCH. 

i2iMfii'<  Bmdk.  rfCaoenlnf  and  tuu)tker(a)  has  a  very  important  bearing  upon  tbe  question 
w\^^        DOW  under  discussion ;  for  it  is  a  direct  authority  that  where  the  bishop, 
ALeroif        nf^r  deprivation,  but  without  giving  notice  of  such  deprivation,  collated,  and 
Atl'at.        ^  patron  afterwards  grants  the  advowson  in  fee,  and  the  clerk  collated  bj 
the  bishop  dies,  the  granite  o(  the  advowson  cannot  bring  quarc  impedit;  and 
the  reason  given  is,  **  that  when  the  original  patron  had  right  to  present  upon 
the  deprivation  as  in  his  turn,  although  the  collation  by  the  bishop,  without 
notice,  was  not  good,  nor  ousted  him,  but  that  he  always  might  have  pre- 
sented and  ousted  the  incumbent  by  his  bringing  of  a  quart  impedit ;  yet  it 
is  but  a  thing  in  action,  and  when  he  hath  granted  the  advowson  over,  die 
grantee  cannot  have  this  thing  in  action.** 

It  is  only  in  more  modem  times,  we  believe,  that  the  benefice  is  said  to  be 
**  voidable."  In  Gibifmt  CodeXf  906,  in  a  note,  it  is  said  to  be  '*  voidable ;" 
but  that  word  is  used  as  an  explanation  of  the  former  part  of  tbe  note.  In 
the  very  modem  cases  of  Betkam  v.  Gregg  (b),  Apperley  v.  Bishop  of  Here- 
ford {(c)^  the  word  "  voidable,**  is  coupled  with  the  words  **  perhaps  actuallj 
void."  We  do  not,  however,  understand  that,  by  the  use  of  this  word  **  void- 
able," it  is  intended  that  any  previous  step  is  necessary  before  the  patroa 
presents,  for  there  is  no  authority  whatever  for  such  a  position.  It  meant 
merely,  that  if  the  patron  does  not  elect  to  present,  the  incumbent  may  hold 
the  living;  it  does  not  mean  that  the  living  is  full  as  against  the  patron  in  the 
meantime. 

It  cannot  well  be  that  the  living  is  full  as  relates  to  the  patron*  and  that 
the  presentation  itself  determines  the  interest  of  the  clerk ;  because  it  is  desr 
that  die  presentation  must  be  token  the  church  is  already  x)aid^  and  proceeds 
upon  that  assumption.  An  authority  for  this  position  has  been  before  cited; 
and  Lord  Coke  in  1  Roll.  Rep.  213,  citing  Smale's  case,  17  Edw.  3,  59,  dis- 
tinctly says  the  church  ought  to  be  void  before  he  can  present ;  for  if  the 
church  be  voidable  no  presentation  can  be  made.  Rud  v.  Bishop  of  Dm- 
coin  {d)  is  another  authority  that  the  right  to  present  imj^ies  that  the  church 
is  then  void. 

The  result  of  these  authorities  is,  that  upon  institution  to  tbe  second  living 
the  first  is  void  as  to  the  patron,  but  not  so  as  to  incur  a  lapse  without  sen- 
tence of  deprivation  and  notice  by  the  ordinary,  or  at  least  until  notice  bf 
the  ordinary ;  and  if  void  as  to  him,  he  cannot  deal  with  the  fallen  right  of 
presentation  at  all ;  it  is  a  personal  inalienable  right. 

The  second  question,  whether  the  want  of  a  notice  makes  any  difference, 
is  readily  disposed  of.  If  the  right  to  a  fallen  presentation  be  a  personal  right 
disannexed  from  the  advowson,  it  is  clear  that  want  of  knowledge  of  the 
vacancy  by  tbe  patron  cannot  alter  the  quality  of  that  right ;  it  cannot  make 
a  personal  thing  real ;  it  will  not  re-annex  it  to  the  advowson,  any  more  than 
want  of  notice  of  rent  being  in  arrear — (which  bears  the  closest  analogy  to 
the  subject-matter  under  consideration) — would  enable  the  vendor  of  a  re- 
version to  transfer  the  rent  in  arrear  with  the  reversion.  The  only  point  of 
view  in  which  it  could  be  important,  is  with  reference  to  the  rights  of  tbe 
grantee  of  the  advowson,  as  against  the  grantor,  arising  out  of  their  contract 

For  these  reasons  we  all  are  of  opinion  that  the  judgment  of  the  Court  of 

King's  Bench  should  be  reversed. 

Judgment  reversed. 

(a)  Cro.Xliz.  811.  (6)  10  Diog.  352.  (e)  9  Biog.  681.       (<i)  HattoD,«6. 
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SowELL  V.  Champion,  R.  T.  Tresidder  and  White.  ^•^"^'^^ 

npRESPASS  for  breaking  and  entering  the  plaintiff's  dwelling-house  and     An  auomej 

seizing  his  goods  therein.     Plea,  by  Champion,  that  within  the  manor  of  for  wJl^doiiTr' 
Penryn  Forryn,  in  Cornwall,  there  now  is,  and  from  time  8cc.  hath  been,  a  the  hands  of  an 
certain  Court  of  Record  holden  before  the  steward  of  the  said  Court,  for  the  ^S^ey  k^iS* 
trying  &c.  arising  within  the  said  manor,  to  be  commenced  by  plaint  in  the  ^^^  ^«  offi««r 
said  Court  to  be  levied;  that  one  Robert  Trendder  levied  a  plaint  in  the  iQaparticurv" 
said  Court  asainst  the  said  Richard  Sowell  (the  now  plaintiff)  for  causes  of  ?*■«•»  »ft«rward» 

..".,.,..,..  J  1  j«  ^f  proved  to  be  out 

action  arismg  withm  the  jurisdiction,  and  such  proceedings  were  thereupon  of  the  officer's 
had  in  that  Court  that  R.  Tresidder,  by  the  judgment  of  that  Court,  recovered  ^^^^^^^ 
in  such  plea  against  Sowell,  £11  :  18«.  Sd,  for  his  damages  ^c.^  as  by  the  re-  liable  for  the  act 
cord  &c. ;  that  R.  Tresidder,  for  obtaining  satisfaction  of  the  same,  sued  out  f^^f^^^ 
of  the  said  Court,  according  to  the  custom  thereof,  a  precept  directed  to  the  at  the  Ume  the 
bailiff  of  the  manor,  and  the  defendant,  Champion,  and  two  others,  com-  catwbuin^toi 
manding  them,  and  every  and  either  of  them,  that  of  the  goods  and  chattels  i^^ew  that  the 
of  the  said  R.  Sowell  within  the  said  manor,  they  or  one  of  them  should  cause  the  jurisdiction^ 
to  be  levied  the  damages  aforesaid,  which  the  said  R,  Tresidder  had  reco-     s*^»  that  if 
vered,  and  which  precept,  before  the  delivery  thereof  to  Champion,  was  duly  bu  acqniesceoce 
indorsed  to  levy  the  whole,  with  incidental  charges,  &c. ;  that  the  precept  *°  ^*  *"ffiEl.**  u 
was  delivered  to  Champion,  who  was  the  bailiff  of  the  manor  and  an  officer  of  make  him  a  joint 
the  said  Court,  to  be  executed  j  by  virtue  of  which  precept  he  so  being  &c,,  ^'^'^^r'a   u 
as  such  bailiff,  afterwards  &c.  peaceably  entered  into   the   said  dwelling-  tiontoajodgein 
house  &c.,  the  outer  door  being  open,  and  the  said  dwelling-house  being  then  cauM^toTinlcta 
situate  in  the  said  manor,  and  within  the  jurisdiction  of  the  said  Court,  in  order  veidict  for  one  or 
to  seize  &c.,  and  did  then  and  there  seize  &c.,  and  the  said  goods,  the  same  defendanVin 
then  and  there  being  in  the  said  dwelling-house,  and  within  the  said  manor  ^^^pw*.  i«  »triciiy 
and  jurisdiction,  for  the  purpose  of  levying  &c.,  and  in  so  doing  did  neces-  and  th«t  discre- ' 
sarily  &c.,  as  it  was  lawful  &c. :  and  that  Scmill  afterwards,  and  before  the  J*®"  »*<>•>«  ^ga. 

.  .  .  .  ,  laied  not  merely 

monies  were  levied,  paid  Champion,  so  being  such  bailiff,  the  said  damages,  by  the  fact  that  at 
whereupon  he  gave  up  the  goods  to  Sowell,  who  accepted  the  same.     Verifi-  Sin^VcaliTO 
cation.    Pleas  by  N.  T,  Tresidder  and  White;  1st,  not  guilty ;  2d,  similar  to  evidence  appears 
that  pleaded  by  Champion,  but  adding  to  the  statement  of  his  entry  as  bailiff,  bJ^rprobSSit"* 
that  N,  T.  Tresidder  and  White  entered  as  his  servants  and  by  his  command,  ^«»  whether  any 
and  stating  the  goods  to  have  been  given  up  by  Champion  and  by  them,  as  before  the  whole 
his  servants  and  by  his  command,  and  with  the  consent  and  licence  o£  Sowell,  «^<*«»»c«  in  the 

tr     'f       •  cause  closes. 

Verification.  3.  where  the 

Replication,  that  the  dwelling-house  in  which  &c.  was  not  situate  within  J^b^n  "^SS 
the  manor  and  jurisdiction  of  the  Court ;  and  joinder.  under  lawful  pro- 

At  the  trial  before  Coleridge,  J.,  at  the  Cornwall  Summer  assizes,  1835,  J^^^^'exe" 
the  plaintiff  proved  the  entry  and  seizure  of  his  goods  at  his  house  in  coted  upon  him, 
Penryn,  by  the  defendant  C^<?m/»07i,  bailiff  of  the  Court  of  the  manor  of  ©f  money*  to  re*"" 
Penryn  Forryn,  under  a  writ  in  the  common  form,  issued  out  of  that  Court,  *'•»«  f»*  t°<^**  *»« 
indorsed,  "  take  the  goods  within  the  manor  of  Penryn  Forryn,"  and  also  cover,  in  an  acUoo 
with  the  names  of  the  other  defendants,  who  were  attornies  living  at  Falmouth.  ®^  ^r«p«»».  <*«- 
At  the  time  of  the  levy  Champion  said  he  was  employed  by  the  other  de-  amount  of  u>e 

money  paid,  and 
the  measure  of  damages  b  ncft  limited  by  the  injury  actually  sustained. 
4.  Wh««  Ihe  damages  are  under  80/.  the  Court  will  not  grant  a  new  trial  on  tlni  ground  tliat  the  vcfdict 
it  «gaiatt  wideDcCv  eUlioiigb  die  decisioQ  is  one  affecting  the  inlwbitants  of  a  large  district. 
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Qnceii'i  Bet\eh,  Pendants.  It  was  also  proved^  that  previoas  to  the  levy  the  defendant  Tre- 
tiddcr  had  spoken  to  his  brother,  the  plaintiff  in  the  inferior  Court,  concerning 
the  execution,  and  had  informed  the  plaintiff  in  this  action  that  the  levy 
would  not  take  place  on  a  particular  day.  There  was  nothing  to  show  whe- 
ther or  not  the  plaintiff  had  any  house  other  than  that  in  which  the  levy  was 
made.  The  plaintiff  also  offered  evidence  to  show  that  his  house  was  not 
within  the  jurisdiction. 

At  the  close  of  the  plain tifTs  case,  the  defendants,  Trcsiddtr  and  WkitCy 
contended  that  they  were  entitled  to  a  verdict  in  their  favour,  on  the  ground 
that  there  was  no  evidence  to  show  that  they  had  authorized  or  interfered 
with  the  levy.  The  learned  judge,  however,  declined  to  direct  the  jury  to 
find  a  verdict  for  them.  The  defendants  then  put  in  the  judgment  in  the 
inferior  Court,  and  gave  evidence  to  show  that  the  plaintifPs  house  was 
within  the  jurisdiction. 

The  learned  judge  lefl  it  to  the  jury  to  say  whether  the  house  in  question 
was  within  the  jurisdiction,  and  if  not,  whether  Tresidder  and  White  had  directed 
the  levy  to  be  made  at  that  house ;  and  directed  them,  if  they  found  for  the 
plaintiff,  to  assess  the  damages  at  ;£18  :  lU.  Sd,  the  amount  paid  by  the  plain- 
tiff to  release  the  goods.  Verdict  for  the  plaintiff,  damages  ^18  :  lit.  84^ 
His  lordship  then  gave  leave  to  the  defendants,  Tresidder  and  Whiie^  to  move 
to  enter  a  verdict  for  themselves,  if  the  Court  should  be  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury  as  against  them. 


Crawder,  the  next  term,  moved  accordingly^  and  also  for  a  new  trial  for 
Champion,  on  the  ground  of  a  misdirection  as  to  the  amount  of  damages, 
which  he  contended  ought  only  to  be  estimated  by  the  injury  done  to  the 
plaintiff  by  the  seizure  in  an  improper  place,  he  being  clearly  liable  to  paj 
the  amount  of  the  judgment  recovered  in  the  inferior  Court,  and  also  on 
the  ground  that  the  verdict  was  against  evidence ;  and  though  the  damages 
were  assessed  below  ^20,  yet  he  submitted  that  the  decision  being  one  which 
affected  a  large  district,  the  Court  would  not,  in  such  case,  adhere  to  the  rule 
restricting  them  from  entertaining  such  an  application. 

Per  Curiam  (a). — On  the  first  point  there  must  be  a  rule  nisi.  Upon  the 
other  two  points  there  will  be  no  rule.  The  money  having  been  obtained  hj 
means  of  process  of  law  improperly  executed,  cannot  be  retained  (6).  The 
amount  of  damages  therefore  was  not  improperly  estimated.  As  to  the  last 
ground,  we  cannot  depart  from  a  general  rule,  because  of  the  inconvenience 
which  may  result  from  its  application  to  the  circumstances  of  a  particular  case. 

Rule  nisi  to  enter  a  verdict  for  Tresidder  and  WhiU. 
Rule  refused  for  a  new  trial  for  Champion. 


Erie  and  Butt^  in  Hilary  term,  (January  21,)  shewed  cause.  Barker  t. 
Braham  (c).  Bates  v.  Pilling  (c/),  Bryant  v.  Glutton  (e),  decide  that  an  attorney 
is  liable  in  trespass  for  a  seizure  made  under  process  irregularly  issued,    hi 


(a)  Lord  Denman,  C.  J.,  Patteson,  Wil- 
Uami  and  Coleridge,  Js. 

(6)  See  Doe  d.  Steveiu  y.  Lord,  ante,  652. 
(c)  3  Wils.  368. 


(d)  6  B.  &  C.  38. 

(e)  1  M.  &  W.  408;  and   see  also  C^ 
dringUm  v.  Lloyd,  1  W.  W.  &  H.  358. 
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the  present  case  it  is  true  that  the  process  was  regularly  issued,  but  it  was  Queen* s  Bench, 

executed  without  the  jurisdiction.     It  was  necessary  therefore  to  show  that  v^/^' 

the  defendants  recognized  or  interfered  with  the  execution  of  it.     As  to  that  Sowell 

there  certainly  was  evidence  to  go  to  the  jury.     The  act  o£  Champion  is  also  Champion 

adopted  by  the  special  pleas  of  the  defendants.  and  others. 

Crowder  and  BarstoWf  contra.  The  process  is  admitted  to  have  been  re- 
gular, and  the  instructions  given  by  the  defendants  to  Champion  were  to  do  a 
lawful  act,  they  are  not  therefore  liable  if  he  has  done  one  which  was  un- 
lawful, Stokes  v.  fFhite  (a).  The  statements  of  Champion  are  not  admissible 
without  assuming  the  point  contested,  that  he  acted  with  cognizance  of  the 
defendants.  The  indorsement  of  their  names  on  the  writ  is  merely  in  pur- 
suance of  the  practice  required  in  the  superior  Courts. 

Cur.  ado,  vuU. 


\ 


Lord  Denmak,  C.  J.  in  the  same  term,  (January  31,)  delivered  the  judg- 
ment of  the  Court. — This  case  turns  upon  the  question  whether  the  de- 
fendant Champion^  being  the  bailiff  for  executing  process  within  an  inferior 
jurisdiction,  was  directed  by  the  other  two  defendants,  being  the  attornies 
who  sued  out  the  process,  to  make  a  levy  in  the  plaintifTs  house,  which  was 
proved  to  be  out  of  the  jurisdiction.    The  rule  was  granted  on  a  doubt  whether 
there  was  any  evidence  of  such  specific  direction.  The  two  defendants  pleaded 
not  guilty ;  and  secondly,  a  justification  under  the  judgment,  and  fi.  fa., 
averring  the  plaintiff's  house  to  be  within  the  jurisdiction.     The  plaintiff 
contented  himself  at  first  with  proving  the  goods  seized,  and  that  they  were 
taken  by  the  defendant  Champion  under  a  precept  handed  to  him  by  the  de- 
fendants Tresidder  and  White.     At  the  close  of  this  case,  the  counsel  for 
Tresidder  and  White  applied  to  the  learned  judge  to  direct  their  acquittal, 
which,  we  think,  he  properly  refused.     The  ground  for  the  application  was 
the  alleged  absence  of  any  evidence  against  them  to  make  them  co-trespas- 
sers ;  but  this  ground,  if  true  in  fact,  would  by  itself  have  been  wholly  insuf- 
ficient to  warrant  it.     The  application  to  a  judge  in  the  course  of  a  cause  to 
direct  a  verdict  for  one  or  more  of  several  defendants  in  trespass,  is  strictly 
to  his  discretion ;  and  that  discretion  is  to  be  regulated  not  merely  by  the  fact 
that  at  the  close  of  the  plaintifTs  case  no  evidence  appears  to  affect  them,  but 
by  the  probabilities  whether  any  such  will  arise  before  the  whole  evidence  in 
the  cause  closes.    There  is  so  palpable  a  failure  of  justice  when  the  evidence 
for  the  defence  discloses  a  case  against  a  defendant  already  prematurely  ac- 
quitted, that  such  acquittal  ought  never  to  take  place  but  where  there  is  the 
strongest  reason  to  believe  that  such  a  consequence  cannot  follow. 

In  the  present  case  we  think  that  if  in  truth  there  had  been  nothing  for  the 
jury  to  consider  as  against  these  two  defendants,  the  judge  would  have  exer- 
cised a  sound  discretion  in  refusing  to  direct  their  acquittal  when  the  appli- 
cation was  made ;  but  we  are  of  opinion,  that  until  the  judgment  was  put  in, 
and  they  appeared  to  be  acting  as  attornies  in  the  execution  of  a  judgment, 
they  could  be  considered  only  as  directing  a  seizure  of  the  plaintiff's  goods 
without  any  authority;  and  although  the  direction  was  in  terms  to  seize 
within  one  jurisdiction,  and  the  seizure  was  in  fact  made  in  another^  yet  it 


(a)  1  C.  M.  &  R.  223. 
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Ommi'i  RnieA.  '"^  open  for  the  jury,  as  against  wron^- doers,  to  consider  upon  thei 
\^v^  wtether  ttiey  did  oot  direct  the  seizure  to  be  made  in  that  place 
SowiLL  they  certainly  knew  that  it  would  take  place.  The  defendants 
|.     "^  tempted  to  establish  their  justilicatioQ,  but  failed  ;    they  proved,  ho 

■ailatb«n.  judgment  against  the  plaiotilF,  and  an  execution  regular  in  all  respecll 
that  the  plaintifTs  house  waa  not  within  the  jurisdiction.  In  the  e 
this  evidence,  however,  it  clearly  appeared  that  the  two  aiioraies  hai 
handed  the  precept  to  the  bailiff  to  be  executed ,  and  it  was  now  col 
that  they  were  not  Uable  (a  an  action  of  trespass  if  he  acted  bey 
bounds  of  his  franchise,  which  it  was  his  duty  to  know,  and  not  their 
plaintifT,  not  disputing  this  general  proposition,  contended  that  the  I 
had  in  effect  taken  upon  themielves  to  order  the  baililf  to  enter  the  pi 
house.  The  circumstances  relied  upon  to  prove  this  proposition  m 
all  tlicse  persona  living  near  together  and  being  ncqunintcd,  and  the 
li  I  having  notoriously  no  other  house  than  this,  and  no  goods  but  what 

i)  I  this,  the  bailifi*  must  have  understood  the  atiomies,  when  he  recei 

precept  from  thctn,  to  intend  that  he  should  make  the  seizure  in  that  i 
house  i  and  further,  that  one  of  the  attornica  sent  a  message  to  the 
to  inform  him  that  Champian  was  about  to  be  absent  a  short  time,  an 
not  levy  on  that  day.  The  special  pleas,  pleaded  by  all  the  defendan 
also  strongly  urged,  as  showing  that  they  all  avowed  and  justified  tlu 
levying  at  the  plaintiff's  house  ;  Tresidder  and  iVMte  thus  adopting 
of  Champion,  as  indeed  they  might  fearlessly  do,  if  they  believed  the 
plea,  that  the  house  was  within  the  jurisdiction.  Upon  consideratioi 
grounds  appear  to  us  all  insufficient.  Ist.  Tlie  attorney  who  placci 
for  execution  in  the  hands  of  an  officer  does  a  lawful  act,  though  he  i 
iiilly  persuaded  that  the  oflficer  will  he  likely  to  execute  it  in  some  pa 
place,  which  may  tiu^  ont,  upon  inquiry,  to  be  out  of  his  jurisdictioa 
attorney's  opinion  upon  such  a  point  is  immaterial,  unless  he  indu 
officer  to  act  upon  it;  he  is  not  bound  to  form  any  ;  the  officer  tniist 
peril,  act  where  he  has  the  power.  We  think  that  the  circumstances 
case  go  no  further  than  to  show  that  when  the  attorney  gave  the  prei 
thought  it  would  be  executed  at  the  plaintiff's  house,  without  direc 
authorizing  it.  3d]y.  If  it  could  be  pressed  even  to  the  extent  of  in 
that  the  attorney  knew  the  bailiff  intended  to  do  so,  we  cannot  say 
any  evidence  of  his  giving  such  authority.  The  bailiff  may  have  told  1 
intention,  and  the  attorney  may  have  either  thought  him  right,  or  not  t 
about  the  matter.  That  (he  bailifT's  intention  originated  with  some 
word  of  the  attorney,  is  not  at  all  evidenced  by  the  knowledge  now  su[ 
if  indeed  the  bailiff  had  communicated  his  intention  with  respect  to  a 
that  the  attorney  knew  to  be  out  of  the  jurisdiction,  his  acquiescence 
act  which  he  must  have  known  to  be  illegal,  might  possibly  have  mat 
a  joint  irespaBser.  But  every  thing  here  makes  it  impossible  to  dot! 
attorney's  bond  ^<k  belief  that  the  house  was  within  llie  jurisdiction. 
Furthermore,  the  plaintiff  argues  the  co-operation  of  all  the  defendant! 
unlawful  entry  of  t!ie  plaintiff's  house,  from  the  special  pleas.  He  coi 
that  if  the  attorney  gave  no  special  direction  to  the  bailiB'  he  woul 
rested  on  the  general  issue,  and  not  have  defended  himself  by  asserti 
lawfulness  of  the  act  as  done  wilhui  the  jurisdiction.  The  introductii 
special  plea  on  the  record,  however,  can  fumith  no  evidence  in  answer 
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general  issue.     A  defendant,  by  adduring  evidence  on  a  second  plea,  may   (Queen's  BeneK 
strengthen  against  himself  a  case  already  made  on  the  first,  but  he  makes  no        v^v^ 
such  case  by  the  mere  averments  or  admissions  in  such  plea.     Upon  the       Sowvli. 
whole,  therefore,  we  think,  that  at  the  close  of  the  case,  as  the  two  defendants,     CHAMProN 
Tresidder  and  White,  would  have  been  entitled,  if  sued  without  Champion,  to      ^d  othen. 
a  nonsuit,  they  were  entitled  to  a  positive  direction  from  the  judge  to  the 
jury  that  they  ought  to  find  a  verdict  in  their  favour,  and  that  he  was  mis- 
taken in  leaving  it  at  all  as  an  open  question  for  their  consideration.     It 
follows  that  as  these  defendants  are  to  have  the  same  benefit  now,  as  if  the 
judge  had  given  that  strong  direction,  and  a  verdict  had  passed  in  their 
favour,  a  verdict  of  not  guilty  ought  now  to  be  entered  for  them. 

Rule  absolute. 


The  Queen  v.  The  Councillors  of  the  Borough  of  Derby. 

Nov.  22. 
"WM^HITE HURST,  in  Michaelmas  term,  1836,  had  obtained  a  rule  nisi    a  pany  hnving  • 

for  a  mandamus  to  the  councillors  of  the  borough  of  Derby,  or  any  foJ^JIi^JfilJ^f^ 
two  of  them,  to  administer  to  John  Flewker  the  declaration  required  by  5  &  6  councillor  of  • 
fVill.  4,  c.  76,  s.  50,  to  be  taken  by  persons  elected  to  the  office  of  coun-  havi^  beeo  de- 
cillor  of  a  borough,  upon  the  following  state  of  facts :  **"^  eieciwi  ae- 

The  borough  was  divided,  under  the  Municipal  Act,  into  six  wards ;  to  fona  prescribed 
each  ward  was  allotted  six  councillors ;  two  of  those  wards  are  intituled  Jj  ••.^  *>'  ^« 
Castle  Ward  and  Becket  Ward.  and  hsving  alio 

26th  December,  1835,  the  first  election  under  tbe  Municipal  Act,  six  J^"^^"*^^^;, 
persons  were  duly  elected,  and  subscribed  tlie  declaration  as  councillors  for  tm/met,  and  the 
Castle  Ward.    Of  these,  Norwood  and  Johmon  were  the  two  who  had  the  ""/thJr  u  bTfuU 
lowest  number  of  votes.  tfngkt  is  jy  ««• 

31st  December,  1835,  two  of  the  other  four  councillors  for  Castle  Ward  "^fhTtirty  next 
were  elected  aldermen ;  and  on  the  pou  baring 

9th  January,  1836,  TunnicUfft  and  Lowe  were  elected  to  fill  up  the  vacancies  nbi/w  «*  "*  * 


thereby  created  among  the  councillors  for  Castle  Ward,  by  a  number  of  votes  ^«^  ^  two  of 
lower  than  that  by  which  Haraood  and  Johnson  had  been  elected.  to  administer  the 

1st  November,  1836,  TunmcUffe  and  Lowe  ceased  to  act  as  councillors  for  declaration  to 
Castle  Ward,  and  Tunnid^e  the  same  day  became  a  candidate  for  the  office  gronnd  that  the 
of  councillor  for  Becket  Ward.     Among  the  candidates,  one  GadBby  had  the  j*^?  declared  to 

®'  111^  elected  was 

highest  number  of  votes,  Twmkliffe  stood  next,  and  Flewker  third  on  the  poll,  ineligible,  the 
Gadsby  and  TunnicHffe  were  declared  duly  elected,  and  were  admitted  coun-  SuchLr**S*Sr 
cillors.     Flewker  tendered  himself  at  the  Guildhall,  and  also  at  the  first  role  with  costs, 
meeting  of  the  council,  t<l  make  the  declaration  as  councillor  for  Becket 
Ward,  but  was  rejected. 

The  rule  nisi  had  been  obtained  on  the  ground,  1st,  that  Tftnnicliffe  and 
Ixrwe  had  been  elected  to  supply  an  extraordinary  vacancy  in  Castle  Ward, 
and  therefore,  under  sect.  47,  they  ought  to  have  continued  in  office  as  long 
as  the  two  councillors  whose  places  they  supplied  would  have  continued,  and 
therefore  that  on  1st  November,  1836,  not  they,  but  Harxvood  and  Johnson, 
ought  to  have  gone  out  of  office ;  2dly,  that  assuming  TunnicHffe  to  be  in- 
eligible for  Becket  Ward*  that  fact  was  notorious  to  the  burgesses  (as  to 


Whitehurstf  contr^  as  to  the  2d  point,  cited  Rex  v.  Hawkins 
Blisieti  (c).  He  also  contended,  that  the  administering  the  declar 
merely  a  ministerial  act,  the  consequence  of  which  would  be  only 
applicant  in  a  situation  to  try  his  right,  a  mandamus  might  well  g 
cited  Carpenter's  case  (rf),  Rex  v.  Archdeacon  of  Middlesex  (e). 

Cur,  c 

Lord  Dekman,  C.  J.  now  delivered  the  judgment  of  the  Court.- 
a  rule  nisi  for  a  mandamus  to  two  of  the  councillors  of  the  borough 
to  administer  to  Mr.  Flewker,  claiming  to  have  been  elected  a  co 
that  borough,  the  declaration  prescribed  by  the  50th  section  of  5  & 
c.  76.  The  case  appeared  to  involve  several  questions  certain 
siderable  difficulty  in  the  construction  of  that  act  of  parliament,  w 
to  the  time  and  manner  of  supplying  extraordinary  vacancies  in  th 
councillor ;  but  it  is  not  necessary  to  come  to  any  decision  upon  d 
tions,  inasmuch  as  the  Court  is  of  opinion,  that  whatever  view  b 
them,  this  rule  cannot  be  made  absolute.  The  motion  was  made 
ground  of  a  supposed  ineligibility  in  one  of  the  other  candidates, 
niclife^  who  had  more  votes  than  Mr.  Flewker^  and  was  declared  e 
cording  to  the  form  prescribed  by  the  85  th  section  of  the  act,  and 
admitted  a  councillor  ;  the  office,  therefore,  is  full  in  fact,  and  the 
try  whether  it  be  full  of  right  is  by  quo  warranto.  The  case  is  no 
of  a  disputed  election  of  churchwardens,  respecting  whose  office 
quo  warranto  will  not  lie,  and  there  is  no  necessity  to  administer 
ration  in  order  to  enable  Mr.  Flewker  to  try  the  validity  of  Mr.  7 
election.  It  will  be  time  enough  hereafter  to  consider  whether  su 
damns  as  is  now  prayed  for  can  be  granted,  if  Mr.  Flewker  shouh 
by  a  proper  course  of  proceeding,  in  ousting  Mr.  Tunniclijffe,  ai 
afterwards  meet  with  any  opposition  in  making  the  declaration, 
admitted  into  the  office  which  he  claims.  ^ 

Rule  discharged,  wit 
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Queen*i  Bench* 

The  Queen  v.  Jones  (a:). 

QUO  WARRANTO.     In  1836  the  defendant  had  been  elected  assessor     7Wi7/.4aDd 
^^  to  the  borough  of  Carnarvon,  under  5  &e  Will.  4,  c.  76,  s.  43  (the  i  ^^".0.78  s.  i. 

,   ,  o  ^  '  »  »  \  removes  tlje  de- 

Municipal  Corporation  Act).  f»cts  in  elections 

In  Michaelmas  term,  1836,  and  previous  to  the  passing  of  7  JFi//.  4  and  1  rceT-ndercel^ 
Vict,  c.  78,  a  rule  nisi  for  a  quo  warranto  had  been  obtained  against  him  on  tain  dream. 

1  /•      1  •   1  .  'I  stances.    S.  CO 

various  grounds,  some  of  which  are  not  material.  provides  Uiat  pro- 

The  objection  relied  on  was,  that  the  election  had  taken  place  before  a  f««<*»n8»  b«Bun 

1  •  1    1  1  «?  before  Uiat  act 

person  as  mayor,  who  was  not  entitled  to  that  othce.  against  parties  so 

In  Hilary  term  1837,  the  rule  was  discharged,  but  afterwards,  on  motion,  ji"^^**- **'*I^  ^* 

reopened,  and  permission  given  to  the  defendant  to  file  further  affidavits,  pro-  the  payment  of 

vided  such  affidavits  were  filed  before  a  certain  day.     Affidavits  were  so  f^JJJJ  Tnwr^ 

filed,  which  went  to  shew  that  various  parties,  among  others  the  attorney  to  to  that  time, 

the  relator,  had  been  parties  to  an  arrangement  for  the  election  of  the  defend-  ^  qao'waTOnto' 

ant,  with  a  view  to  preserve  the  peace  of  the  borough.     These  affidavits,  *>*v»n8  •>««»  <>•>. 

upon  exception  taken  to  them,  were  excluded.  to'Jhe  ^in^f 

that  act,  and  no 

Sir  JF,  W,  FolUtt  and  R,  V,  Richards  now  shewed  cause.     It  may  be  ad-  tendered  to  the 
mitted  that  this  election  cannot  be  supported  on  the  merits.    But  7  IViU.  4  JjJj*S[;  du<S"'^ 
and  1  Vict»  78,  does  away  with  the  necessity  to  enquire  into  them.     No  Unuancecon. 
doubt  that  statute,  like  many  other  modern  ones,  requires  judicial  interpre-  iymentTf  costs 
tation  to  make  it  throughout  intelligible.     But  the  enactment,  s.  1,  is  absolute  »tid  made  tiie 
that  all  elections  made  since  25th  December,  1835,  shall  be  good  notwith-  "where  one  with 
standing  any  defect  in  the  title  of  the  person  presiding  at  the  election.     And  ■  ▼^•w  to  preserve 
s.  20  provides,  that  proceedings  commenced  on  such  ground  before  the  panAoanar-** 
passing  of  the  act,  and  still  pending,  shall  be  discontinued  immediately  upon  "n^ement  for  the 
the  passing  of  the  acty  on  payment  of  the  costs  incurred  up  to  that  time,  and  other  to  a  muni, 
that  the  relator  shall  be  entitled  to  receive  from  the  defendant  in  every  such  ^'^^J*®?!!'  ***• 

,  -^  Court  will  not 

proceeding  all  such  costs,  &c.      The  title  of  the  defendant  is  therefore  made  allow  him,  as 

good,  and  no  judgment  of  ouster  could  be  given.     The  discontinuance  being  ^^^^^"1^* 

imperative,  it  is  difficult  to  understand  what  authority  the  relator  has  to  election  on  qao 

proceed.     It  will  be  said  that  the  discontinuance  is  conditional,  on  payment  ^  q^  whether 

of  costs ;  however  that  may  be,  it  is  clear  that  the  present  rule  must  be  dis-  *»*  ^»"  ^  p*^* 

charged.     The  Court  cannot  put  on  the  file  a  rule  to  oust  a  party  whose  deponent,  to  make 

title  is  declared  by  the  legislature  to  be  valid.     Because  it  is  observable,  »ffi<»«v»t  in  sup. 

-  ,  ,  ,  port  of  such  ap- 

that  s.  1  does  not  contain  any  exception  as  to  the  title  of  those  parties  against  plication, 
whom  proceedings  have  been  commenced.  In  other  statutes,  as  in  the 
2  Geo.  3,  c.  54,  s.  10, — 5  &  6  WiU.  4,  c.  2,  s.  1,  where  analogous  enact- 
ments are  found,  a  special  provision  is  made  as  to  those  acts  respecting 
which  question  has  already  been  made  ;  here  the  enactment  is  absolute.  If 
the  construction  contended  for  on  the  other  side  be  correct,  its  application 
must  be  universal.  But  it  cannot  be  meant  that  parties  whose  title  might  be 
valid  on  the  merits  must  necessarily  tender  costs  to  the  relator,  in  order  to 
effect  a  discontinuance  which  is  no  benefit  to  them.  At  all  events  the  ut- 
most that  can  be  said  is,  that  it  is  open  for  either  party  to  apply  to  the  Court 

(a)  Two  other  cases,  Rtg,  v.  Owen  and  Reg,      ing  the  same  point,  received  the  same  decision; 
y.  Potter,  from  the  same  borough,  and  involv-      3  T.  R.  300. 
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Qtitfffi'i  Bifieh,  for  a  discontinuance^  and  in  case  that  is  not  done  by  the  defendant,  for  the 

^^^^        relator  to  apply  for  a  rule  calling  on  the  defendant  to  shew  caose  why  he 
e  WuFFw     gi^Qujjj  ^Qi  pgy  ^g  ^j^jjj  ^  jjjg  relator. 


Jones, 


Sir  /.  Campbettf  A.  G.  and  Jervis,  contr^  were  stopped  by  the  Conrt 

Lord  Denman^  C.  J. — This  was  of  itself  a  very  complicated  case,  because 
of  the  several  questions  which  it  involved.  The  consideration  of  it  was  post- 
poned in  the  anticipation  that  the  act  referred  to  would  have  removed  some 
of  its  difficulties.  But  the  act,  instead  of  removing  those  already  existingi 
has  created  others. 

The  first  question  relates  to  the  reception  of  certain  affidavits.  It  has 
been  argued,  and  I  think  correctly,  that  though  the  provision  as  to  the 
time  of  their  being  filed,  created  a  necessity  for  them  to  be  filed  be&re 
that  time,  still  it  did  not  relieve  them  from  any  objections  which  might  be 
taken  to  their  reception,  even  although  filed  before  that  time.  An  objectkm 
accordingly,  which  we  consider  a  valid  one,  has  been  taken  to  their  receptioo. 
Still  I  do  not  hesitate  to  declare  my  opinion,  that,  had  it  been  plainly  shewn 
to  the  Court  that  a  person  had  been  party  to  any  arrangement  for  the  sake 
of  peace,  such  individual  could  not  afterwards  have  been  allowed  to  oooe 
forward  as  a  relator,  and  I  much  doubt  if  he  could  as  a  deponent,  to  get 
rid  of  that  arrangement  (a). 

The  other  and  more  important  question  is,  whether  these  proceedings 
can  be  continued,  or  were  absolutely  put  a  stop  to  by  the  act  of  par- 
liament. That  act  says,  that  elections  such  as  the  present,  shall  be  beid 
good,  subject  to  the  provisions  in  s.  20,  which  provides  for  the  disconUno- 
ance,  I  think  conditionally  only,  of  proceedings  relating  to  them.  It  is  true 
the  act  does  not  contain  the  exceptions  found  in  other  acts,  and  the  words 
relating  to  the  discontinuance,  taken  literally,  are  absolute.  Still  I  think 
that  upon  a  fair  construction,  we  must  infer  a  condition  to  be  implied.  Tbe 
act  provides  for  the  discontinuance  upon  payment  of  costs.  Upon  cosu 
being  tendered,  therefore,  it  is  open  to  the  prosecutor  to  say,  <*  I  accept  tbeim 
and  I  stay  proceedings."  Still,  on  the  other  hand,  it  is  also  open  to  the  d^ 
fendant  to  say,  "  1  do  not  chuse  to  pay  costs  ;  my  title  is  a  good  one,  and  I 
elect  to  have  the  proceedings  go  on."  Therefore  it  is  possible  for  a  case  to 
occur,  in  which  the  proceedings  certainly  ought  to  go  on,  although,  perhapi, 
no  ouster  could  follow  upon  the  rule  being  made  absolute.  The  defendants 
title  is  admitted  to  be  defective,  and  I  think,  as  far  as  regards  the  discoh 
tinuance  of  these  proceedings,  that  defect  could  not  be  cured  but  on  a  con- 
dition to  which  the  parties  have  not  resorted.  The  rule,  therefore,  must  be 
made  absolute. 

Patteson,  J. — 1  am  of  the  same  opinion.  The  act  says,  that  the  pro- 
ceedings shall  be  discontinued  on  the  payment  of  costs.  Here  no  costs  bare 
been  paid  or  tendered  ;  therefore  the  provision  of  the  act,  which  is  only  cod> 
ditional,  does  not  come  into  operation. 

Williams,  J.  concurred. 

Coleridge,  J. — As  to  the  question  on  the  statute,  Sir  fF.  W.  FoUeii  aiguei* 

(a)  Bex  V.  Mifrtlock,  3  T.  R.  300. 
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that  by  the  wording  of  it  the  defect  in  the  title  of  the  defendant  is  abiolutely  Quants  B$Hek. 
and  unconditionally  cured ;  and  therefore  that  the  power  of  the  court  is  so 
tied  up  that  we  can  give  no  judgment  against  the  defendant.  I  think  that 
such  construction  is  a  monstrous  one,  and  would  often  be  attended  with 
great  injustice,  and  I  think  that  the  words  of  the  act  do  not  force  us  to 
adopt  it.  The  discontinuance  is,  I  think,  subject  to  the  terms  of  the  pay- 
ment of  costs.  It  is  true  that  the  act  does  not  express  this/ formally ;  it 
does  not  directly  say  that  the  defendant  must  come  in  and  pray  for  a  discon- 
tinuance, and  tender  the  costs,  still  I  think  that  this  must  be  presumed  to  be 
its  meaning  upon  a  fair  and  reasonable  interpretation  of  it. 

Cases  could  easily  be  put  where  a  different  construction  would  be  attended 
with  very  great  injury  as  well  as  injustice.  Here  but  trifling  costs  have  been 
incurred ;  the  proceedings  are  only  preliminary.  But  suppose  that  the  case 
had  gone  to  trial,  the  defendant's  tide  being  defective,  and  all  the  justice  of 
the  case  being  against  him ;  could  he  be  permitted  to  say  to  the  relator^  **  My 
title  has  been  cured  by  the  act ;  I  shall  not  stir ;  I  shall  take  no  steps ;  you 
yourself  must  defray  all  the  costs  you  have  incurred  in  a  proceeding  which 
I  admit  to  be  rightful  from  the  commencement  of  it.*'  I  think  that  certainly 
he  could  not,  and  therefore,  since  the  defendant  has  not  come  in  and  tendered 
the  costs  required,  this  rule  must  be  made  absolute. 

Rule  absolute. 


RawSON  V.  ElCKE, 

A  SSUMPSIT.    1st  count,  for  the  use  and  occupation  of  a  certain  messuage ;     i.  The  foUow- 
2nd,  on  an  account  stated.     The  particulars  of  demand  stated,  that  the  *"«  iMUument  u 

'  *  '  aa  ftgreement  and 

action  was  brought  to  recover  the  sum  of  521,  )0s,  for  half  a  year's  rent  of  notaieue:  '*Aa 
a  house  at  St,  Leonard's,  due  25th  December,  1836.  ^te:?bet'w^"ni/. 

At  the  trial  before  Littledale,  J .,  at  the  Lewes  summer  assizes,  1837,  it  &c.and£.  &c. 
appeared  that  the  house  in  question  had  belonged  to  a  builder  of  the  name  anli^jle^te  S*!:! 
of  Iloman;  that  on  the  28th  April,  1835,  Homan  made  the  following  affree-  a  good  «nd  valid 

.',,^,  *^'  **®  leaM  of  all  that 

ment  with  the  defendant : —  meMuage.&c; 

**  An  agreement  made  the  28th  day  of  April,  1835,  between  Benjamin  to  hold  to  £.  for 

__  «  «       -r  II  n  •      r.  .'11  /•    i  i    »even  jear», from 

Homan,  of  St.  Leonard  s-on-Sea,  m  Sussex,  builder,  of  the  one  part,  and  &c.  to  kc.,  at  tiie 
Charles  Eicke,  of  the  same  place,  of  the  other  part.     B.  Homan  agrees  to  J[bhJhIif.°tirr^' 
make  and  execute  unto  the  said  C  Eicke  a  good  and  valid  lease  of  all  that  Uie  fint  pajment 
messuage,  &c.  situate  on  the  Marina,  St.  Leonard's,  and  numbered  67,  toge-  And*iTu  hereby*"* 
ther  with  all  cellars,  &c.  and  appurtenances  thereunto  belonging :  to  hold  to  ^gned,  uiat  the 

siitd  lease  aliall 
coDtain  a  covenant  on  the  part  of  E.  to  pay  the  said  rent ;  also  to  repair  (damages  by  fire  excepted) ;  also 
a  proviso  for  re-entry  on  non-payment  of  the  rent  twenty-one  d^tys  aJFter  the  same  shall  become  due,  or  on 
non>prrfonnance  of  any  of  tlic  covenants  on  the  lessee's  part  to  be  performed.  And  E.  agrees  to  accept 
of  such  lease  and  to  execute  a  counterpart  thereof.  Aud  E.  furtlier  agrees  (when  and  so  soon  as  the  mes- 
suages on  either  side  of  the  said  messuage  shall  become  tenanted)  to  pay  U.  tlie  additional  rent  of  15/. 
during  the  remainder  tlienceforth  to  come  of  the  said  term.  And  H.  agrees,  on  or  before  Jane  next,  to 
erect  eight  light  panels  in  front  of  the  drawing-room  windows,  to  paper  hall  and  staircase,  Sec.  &e.  And  it 
Is  hereby  agreed,  that  by  tlie  s^id  lease  hereby  to  be  granted,  the  rent  reserved  shall  be  ISO/. ;  and  that,  by 
a  separate  deed  to  bear  date  the  day  next  after  the  said  indenture  of  lease,  if.  shall  release  to  £.,  out  of 
tlie  annual  rent  of  180/.,  the  annual  sum  of  15/.  The  said  £.  to  prepare  lease  at  hii  own  cost,  to  be  ap< 
^  proved  of  by  the  lessor's  solicitor. 

'<  K.  B.    it  is  agreed  that  U.  may  have  the  opportunity  of  making  the  lease  fourteen  yeais." 
S.  After  execution  of  the  agreement  for  a  lease  of  certain  premises  tlie  lessor  mortgaged  them. 
HWtf,  Tliat  the  mortgagee  having  given  notice  to  the  tenant  under  the  agreement  to  pay  the  rent  to  him, 
might  maintain  «a  actioQ  of  UN  and  occupftUoa  agaiiMt  auch  (eoaA^  la  mp«ct  of  his  oecupation  since  tiie 
mortgage  end  notice. 
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Quern's  Bineh.  the  said  C.  Eicke,  executors  and  assigns,  for  the  term  of  seven  years  from 
the  24th  day  of  June  next,  at  and  under  the  yearly  rent  of  IO5/.9  clear  of  all 
taxes  and  assessments  (except  the  land-tax),  payable  half-yearly,  the  first 
half-yearly  payment  to  be  made  the  25th  of  December  next.  And  it  is 
hereby  agreed,  that  the  said  lease  shall  contain  a  covenant  on  the  part  of  the 
said  C.  Eicke  to  pay  the  said  rent ;  also  to  keep  the  said  premises  in  repair 
(damages  by  fire  excepted) ;  also  a  proviso  for  re-entry  on  non-payment  of 
the  said  rent  by  the  space  of  twenty-one  days  afler  the  same  became  due,  or 
non-performance  of  any  of  the  covenants  on  the  lessee's  part  to  be  perform- 
ed. And  the  said  C.  Eicke  agrees  to  accept  of  such  lease  as  aforesaid  upon 
the  terms  and  conditions  above  specified,  and  to  execute  a  counterpart  thereof. 
And  the  said  C,  Eicke  further  agrees  (when  and  so  soon  as  the  messuages  or 
dwelling-houses  on  either  side  of  the  said  messuage  hereby  agreed  to  be 
demised  shall  become  tenanted  and  occupied)  to  pay  to  the  said  B.  Hama 
an  additional  yearly  rent  of  15/.  during  the  remainder  which  shall  be  thence- 
forth then  to  come  of  the  said  term  of  seven  years.  And  the  said  B.  Homtn 
agrees,  on  or  before  the  24th  day  of  June  next,  to  erect  eight  light  panels  b 
front  of  the  drawing-room  windows,  and  fence  blinds  to  same  windows,  to 
paper  the  hall  and  staircase,  and  all  the  rooms,  save  those  on  the  basement 
and  attics ;  also  to  place,  set,  and  fix  a  range  in  kitchen,  with  boiler  and 
oven,  and  stoves  in  all  the  rooms  having  fire  places ;  also  to  fix  and  hang  the 
bells  and  knocker  on  the  front  entrance  door ;  to  complete  the  pantry  windom, 
and  to  lay  on  the  water,  and  to  paint  in  imitation  of  marble  the  chimnej- 
pieces  in  the  dining  and  drawing-  rooms.  And  it  is  hereby  agpreed,  that  bj 
the  said  lease  hereby  agreed  to  be  granted,  the  rent  reserved  shall  be  120iL; 
and  that  by  a  separate  deed,  to  bear  date  the  day  next  after  the  said  inden- 
ture of  lease,  the  said  B.  Homan  shall  release  to  the  said  C.  Eicke^  out  of  the 
said  annual  rent  of  120/.,  the  annual  sum  of  15/.  Witness  our  hands.  The 
said  C.  Eicke  to  prepare  lease  at  his  own  cost,  to  be  approved  of  by  the 
lessor's  solicitor. 

"  N.  B.  It  is  agreed  that  Mr.  Homan  may  have  the  option  of  making  the 
lease  fourteen  years." 

This  instrument  was  stamped  as  an  agreement.  On  the  25th  of  JiJy, 
1835,  Homan  mortgaged  the  messuage  in  question  to  the  plaintiff  for  ninet?- 
nine  years.  It  was  proved  that  the  defendant  was  in  the  occupation  of  the 
messuage  during  the  half  year  for  which  the  rent  was  claimed  by  the  plaintifi) 
and  had  received  from  the  plaintiff  notice  to  pay  the  rent  to  him.  Upon  the 
instrument  being  offered  in  evidence  on  the  part  of  the  plaintiff*  it  was  ob- 
jected; 1st,  That  such  instrument  amounted  to  a  lease,  and  was  therefore 
inadmissible  for  want  of  a  proper  stamp ;  or  2nd,  That  if  it  was  rigfatlj 
stamped  as  an  agreement,  then  Homan  and  not  the  plaintiff  was  the  party  to 
sue  upon,  as  there  could  be  no  assignment  of  a  chose  in  action.  The  learned 
judge  directed  a  verdict  for  the  plaintiff,  but  reserved  leave  to  move  to  enter 
a  nonsuit. 


Piatt  now  moved  for  a  rule,  on  the  grounds  taken  at  the  trial. 


Cur.  adv.  rs//. 


Lord  Denmak,  C.  J.,  on  the  following  day  delivered  judgment : We  have 
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conferred  with  my  brother  LittUdaie,  and  think  that  the  instrument  was  QuierCsBmch. 

rightly  received  in  evidence.     It  was  rightly  stamped  as  an  agreement,  and  v^\^%/ 

is  not  open  to  the  objection  which  has  been  urged  in  the  alternative,  as  this  Rawson 

was  an  action  for  mere  use  and  occupation,  which  had  been  actually  enjoyed.  Eicke. 

Rule  refused. 


Doe  d.  Plevin  and  Newall  v.  Brown  and  another. 

Assignees  of  John  Platt. 

pJJECTMENT.    At  the  Chester  summer  assizes,  1837.    Verdict  for  the     Lewor  assigned 
defendants,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiffs,  bis reqSesiieme 
Evans  moved  accordingly  (a).     (The  facts  of  the  case  and  ground  of  motion  »»Kn«*  •«»  wknow- 
are  fully  detailed  in  the  judgment  of  the  Court.)  assigTOe's  tiiie,* 

sod  also  paid  him 
^^  _  It*  Id  piireusnc6  of 

On  a  subsequent  day  in  this  term  (Nov.  25)  Lord  Denman,  C.  J.,  delivered  such  acknowiedx- 
the  following  judgment: — This  was  an  application  to  enter  a  verdict  for  the  "•nj:Ji««w»ft«r- 

^    P      .   .     .  *  wards  l)ecame  a 

lessors  of  the  plaintiff,  under  the  following  circumstances.     The  defendants  bankrupt.  Heu, 
defended  as  landlords  of  Joseph  Platty  the  tenant  in  possession.      John  Platt  brou^tbrsuch 
had  demised  to  him  in  1830.    Subsequently  he  had  become  embarrassed ;  and  assignee  against 
in  July  1836,  assigned  the  premises  and  all  his  personal  estate  to  the  lessors  nad^^ebitik' 
of  the  plaintiff.     He  went  with  them  to  the  dwelling-house,  informed  Joseph  *^¥^yf  who  de- 
that  he  had  so  assigned,  and  requested  him  to  give  them  an  acknowledgment,  lords  of  the  bank- 
Accordingly  he  gave  them  li.    In  September,  1836,  the  lessors  of  the  plaintiff  "'p*'  ^"^  **  T" 
proposed  to  raise  the  rent,  and  Joseph  signed  the  following  memorandum: —  to  shew  that  Uie 

**  I  agree  with  fyilliam  Nevall  and  James  Plevin  to  deliver  up  the  peaceable  ledgment  of  title 
possession  of  the  Holywell  Farm  at  the  usual  times  of  giving  up  the  lands,  wMprocnredby 
and  also  to  quit  the  house  and  premises  at  the  usual  times  of  giving  up,  to  and  Uiat  the  as. 
the  above  JVUliam  Newall  and  James  Plevin.     As  witness  my  hand,  this  19th  J^«»»~* '"» 
day  of  September,  1 836 :  making  Mr.  Joseph  Plait  allowance  for  such  im«- 
provements  as  may  be  considered  by  two  impartial  persons  of  right. 

Signed,  "  Joseph  Platt:' 

Subsequently  a  fiat  in  bankruptcy  issued  against  John  Platt,  under  which  he 
was  declared  a  bankrupt ;  and  the  defendants  are  his  assignees.  The  conten- 
tion in  the  cause  was  between  the  assignees  under  the  assignment  of  July 
1836,  and  those  under  the  fiat,  who  dispute  the  validity  of  that  transaction, 
it  was  insisted,  however,  on  the  part  of  the  former,  that  in  this  action  that 
question  was  not  open,  and  that  the  defendants  coming  in  to  defend  as  the 
landlords  of  Joseph  were  in  no  better  condition  than  he ;  and  that  he,  after 
the  payment  of  the  ]«.,  and  the  signing  the  memorandum,  was  estopped  from 
disputing  the  title  of  the  lessors  of  the  plaintiff. 

Supposing  this  question  to  be  open,  no  dissatisfaction  is  expressed  with  the 
summing  up  or  the  finding  of  the  jury;  and  the  only  point  for  us  to  con- 
sider is,  whether  the  learned  judge  should  have  allowed  the  inquiry  to  be 
instituted. 

We  are  very  clearly  of  opinion  that  he  was  right  in  so  doing.     No  general 

(a)  Nov.  6.  before  Lord  Dtnman,  C.  J.,  Pdtteson,  WilliaHit,  and  Colsridge,  Jt, 
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Qufen*<  Bineh.  i^l^i  when  rightly  underatood,  is  more  important  or  more  strictly  to  be  ob- 
v^/^  served  than  that  which  precludes  the  tenant  from  disputing  the  title  of  his 
^0*  <'•  Pi'>^i>^  landlord ;  and  we  may  concede  that,  in  the  present  case,  the  defendants  stood 
^^  ^  in  the  same  situation  as  Joieph  Platte  and  could  avail  themselves  of  no  defienee 
Bkowm  which  was  not  open  to  him.  But  he  had  not  received  his  possession  first  from 
and  tnothei.  ^^ie  lessors  of  the  plaintiff,  nor  was  any  attempt  made  to  question  that*  title 
under  which  he  had  received  possession.  Assuming  that  the  1^.  was  paid  by 
way  of  acknowledgment,  which  we  are  informed  by  the  learned  judge  was 
very  questionable,  still  it  was  paid  in  the  first  instance  upon  the  request  and 
under  the  representations  made  by  John  Platte  and  the  memorandum  signed 
only  as  a  consequence  of  that  payment,  and  upon  the  fiuth  of  the  same  repre- 
sentations. If,  at  the  very  time  when  John  Plait  informed  JoKpk  of  the 
assignment  to  the  lessors  of  the  plaintiff,  he  had  committed  an  act  of  bank* 
ruptcy,  and  that  assignment  which  he  represented  as  valid  was  in  truth  void^ 
he  was  practising  a  firaud  on  Joseph  ;  and  no  case  has  decided  that  it  would 
not  be  open  to  Joseph  to  explain  under  what  circumstances  he  made  any 
attornment  or  other  acknowledgment.  Gregory  v.  Doidge{a)  is  a  strong  and 
direct  authority  to  the  contrary.  There  was  both  the  fact  of  Is.  paid  as  an 
acknowledgment  of  Doidge'n  title,  and  an  agreement  with  him,  after  a  state- 
ment of  the  amount  of  the  rent,  to  depasture  some  of  his  cattle  in  part  ptj- 
raent  of  the  rent.  But  this  was  done  on  the  representation  of  IMdg^n  bro- 
ther, and  in  ignorance  of  a  defect  in  his  tide :  and  the  Court  of  Comnxia 
Pleas  was  clearly  of  opinion  that,  under  these  circumstances,  the  plaintiC 
not  having  come  into  possession  under  Doidge,  might  shew  that  he  was  not 
his  landlord.  Had  even  John  Piatt  been  the  lessor  of  the  plaintiffs,  it  wodd 
have  been  open  for  Joseph  to  have  shewn  a  cesser  of  his  tide  before  the  dajof 
demise ;  for  that  would  have  been  consistent  with  the  accepting  possesskn 
from  him.  Upon  the  broad  principle,  however,  that  it  is  always  open  to  a 
party,  not  guilty  of  laches,  to  explain  and  render  inconclusive  acts  done 
under  a  mistake  and  through  misrepresentation,  we  think  this  inquiry  properly 
gone  into ;  and,  consequently,  there  will  be  no  rulci 

Rule  refused. 

(a)  3  Bing.  474. 


PiCKARD  V.  Seaks  and  another(i). 

Trover.  Pleas:  'pROVEft  for  machinery.     Pleas:  1.  Not  guilty;  S.  That  plaintiff  was  obi 

1.  Not  guilty;  JL  Jri.*  o        ^  *r 

2.  That  pUiutiff  possessed  as  of  his  own  property. 

was  not  poMe»sed       At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittimrs  after  TriiritT 

as  of  his  own  pro-    ^  ioar»  i»  i  11111  1  •  * 

pertj.  term,  1835,  it  appeared  that  the  goods  had  belonged  to  one  Metcaffet  ^^ 

ha^J/JmortRage  ^^^^  mortgaged  them  to  the  plaintiff  in  January,  1834.  In  the  followii* 
upon  the  goods  in  April,  while  they  were  in  Metcalfe's  possession,  they  were  taken  under  a/ 
Te^'aXV-'idi    Z^-*  "*"^^  ^^  ^"  ^^**'^"  against  him,  at  the  instance  of  a  third  party,  and  soU 

taken  under  nit, 

jm.  at  the  suit  of  a  W  I^ecided  in  £a8ter  term,  1837. 

tliird  party, 

against  the  mortgagor,  in  whose  possession  they  remained,  allowed  them  to  be  sold  to  the  defendants  with- 
out Riving  notice  of  bis  claim,  altliough  he  attended  twice  at  tiie  prembes,  on  which  the  goods  were  aeised, 
and  knew  that  a  sale  was  in  contemplation.  Held  that,  on  the  second  issue,  the  opinion  of  the  jury  should 
have  been  taken  whether  he  bad  not  in  point  of  fact  parted  with  his  proper^  in  the  goods. 
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to  the  defendants.  After  the  goods  had  been  so  seized,  and  before  the  sale,  Qiieen*8  Bench. 
the  plaintiff  came  twice  on  the  premises,  without  making  any  claim  or  giving 
notice  of  the  mortgage,  and  on  other  occasions  he  had  interviews  with  the 
attorney  for  the  execution  creditor,  and  stated  merely  that  he  was  himself  a 
creditor  of  Metcalfe^s,  without  giving  notice  of  the  mortgage,  and  would 
endeavour  to  borrow  money  for  the  purpose  of  releasing  the  goods.  The 
plaintiff  relied  on  the  mortgage ;  the  defendants,  upon  the  sale  to  them, 
which  was  admitted  to  be  hondfide^  and  contended  that  the  fact  of  the  mort- 
gagee standing  by,  without  interposing,  amounted  to  a  concurrence  on  his 
part  in  the  sale.  His  lordship  directed  the  jury  to  find  for  the  plaintiff,  if 
they  believed  the  mortgage  to  have  been  made  bond  fide.  The  counsel  for 
the  defendants  then  applied  for  leave  to  amend  by  inserting  a  plea  of  leave 
and  licence.     This  was  refused,  and  the  verdict  was  found  for  the  plaintiff. 

Sir  JP.  Pollockt  in  Michaelmas  term  following,  obtained  a  rule  nisi  for  a  new 
trial. 

Erk  and  SeaelU  in  Hilary  term,  1837  (a),  shewed  cause,  and  contended 
that  the  concurrence  of  the  plaintiff  in  the  sale  under  the  fi.  fa.  should  have 
been  specially  pleaded. 

Sir  F.  Pollock  and  Ckashy,  contri.  If  the  plaintiff  had  given  notice  of  his 
claim^  the  defendants  would  probably  not  have  purchased.  His  case,  there- 
fore, is  within  the  general  rule,  by  which  parties  are  estopped,  after  making  ad- 
missions, on  the  faith  of  which  others  have  been  induced  to  act.  Per  Bayley,  J«, 
in  Heane  v.  Rogers  (6),  and  per  Lord  Tenterden,  C.  J.,  in  Graves  v.  Keys  (c). 

Cur.  adv.  vult. 


Lord  Denman,  C.  J.,  in  Easter  term,  1837,  delivered  the  judgment  of  the 
Court. — This  was  an  action  of  trover  for  machinery  and  other  articles, 
brought  by  a  mortgagee  of  Metcalfe^  the  former  owner^  against  a  purchaser 
from  the  sheriff,  under  execution  levied  against  that  former  owner.  The 
pleas  were :  1st.  Not  guilty ;  2nd.  That  plaintiff  was  not  possessed  of  the 
property  as  his  own. 

Sufficient  evidence  of  a  bondjide  mortgage  was  adduced  to  prove  that  the 
property  had  been  assigned  to  the  plaintiff  some  months  before  the  execu- 
tion, and  no  doubt  was  ultimately  made  that  the  property  was  in  fact  his. 
The  mortgagor  had,  however,  remained  in  possession  carrying  on  his  trade 
till  the  execution  issued,  and  the  defendants  made  it  plainly  appear,  that^  even 
after  the  sheriff  had  entered,  and  even  after  the  plaintiff  knew  that  a  sale  was 
in  contemplation,  he  had  come  to  the  premises  and  given  no  notice  of  his 
claim :  on  the  contrary,  he  called  on  the  execution  creditor's  attorney  with 
the  mortgagor^  and  consulted  him  about  the  state  of  affairs  and  the  course 
to  be  taken.  He  stated,  indeed,  that  he  was  Metcalfe's  creditor  to  the  amount 
of  500/.,  but  never  spoke  of  the  mortgage  or  claimed  the  goods  as  his  own, 
though  the  attorney  told  him  that  he  had  some  intention  to  sell  them. 

The  defendants  purchased  bondjide  and  in  total  ignorance  that  the  plaintiff 
had  any  interest.    The  bill  of  sale  was  executed  on  the  12th  of  August,  the 


(a)  Before  Lord  Dmnum,  Ch,  WilUcmif 
and  Coleridgt,  Jt. 


(h)  9  B.  &  C.  686. 
(c)  3  B.  &  Ad.  318,  a. 
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Queen's  Bench,  plaintiff's  firut  application  was  made  in  December,  when  he  demanded  the  sum 

advanced ;  which  being  refused,  he  demanded  the  goods ;  they  were  refosedalso. 

The  difficulty  was  to  give  the  defendants  the  benefit  of  these  facts  under  the 
pleas  on  record*  After  I  had  summed  up  the  evidence,  an  application  to  amend, 
by  introducing  a  plea  of  leave  and  licence,  was  for  obvious  reasoxu  refused. 

The  defendant's  counsel  then  contended  that  the  plaintiffs  conduct  amount- 
ed to  a  concurrence  in  the  sale,  so  as  to  make  him  in  truth  the  Tendor,  and 
divest  the  property.  I  thought  there  was  no  evidence  of  this,  and  declined 
to  take  the  jury's  opinion  whether  the  facts  proved  it  We  granted  a  rule 
for  a  new  trial,  being  desirous  of  considering  whether  this  Tiew  of  the  case 
ought  not  to  have  been  submitted  to  the  jury. 

Much  doubt  has  been  entertained  whether  these  acts  of  the  plaintiff,  how« 
ever  culpable  and  injurious  to  the  defendants,  and  however  much  they  migbt 
be  evidence  of  the  goods  not  being  his,  in  the  sense  that  many  persons,  and 
amongst  others  the  defendants,  would  be  naturally  induced  thereby  to  be- 
lieve that  they  were  not,  furnished  any  real  proof  that  they  were  not  his. 
His  title  having  been  once  established,  the  property  could  only  be  divested  bj 
gift  or  sale,  of  which  no  specific  act  was  even  surmised.  But  the  rule  of  law 
is  clear,  that  where  one,  by  his  words  or  conduct,  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  oo 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time ;  and  the  plaintiff  in  this  case  might  have  parted  with  his  interest 
in  the  property  by  verbal  gift  cr  sale,  without  any  of  those  formalities  that 
throw  technical  obstacles  in  the  way  of  legal  evidence.  And  we  think  that 
his  conduct  in  standing  by  and  giving  a  kind  of  sanction  to  the  proceedii^ 
under  the  execution,  offered  facts  of  such  a  nature,  that  the  opinion  of  the 
jury  ought,  in  conformity  to  Ileane  v.  Rogers  (a)  and  Graves  v.  Key  (6),  to  have 
been  taken,  whether  he  had  not,  in  point  of  fact,  ceased  to  be  the  owaer. 
That  opinion,  in  the  affirmative,  would  have  decided  the  second  issue  on  the 
record  in  favour  of  the  defendants. 

Rule  absolute. 


(a)  9  B.  &  C.  686. 


(6)  3  6.  &  Ad.  318,  D. 


Powell  and  others  v.  Rees^  Administratrix  of  Rees* 

Where  the  plain.     A  SSUMPSIT  for  Hioncy  had  and  received  by  the  intestate  /^o*!  to  the  use 
tiflF  bad  recovered  of  the  plaintiffs.   Plea,  Non-assumpsit.    On  the  trial  before  Coleridge,  h 

daraai^es  against  inri  •  •  ii»«  ^^ 

the  defendant,  m  at  the  Moumouth  summcr  assizes,  1837,  it  appeared  that  the  intestate,  for  more 
adrainisiratrix.  for  ^^^1,  gj^  months  prcvious  to  his  death,  and  that  since  his  death  the  defend- 

trebpnsses  com-  i         i     j  •  .  .  ***.*•'— 

mitted  by  the  in-  ant  also,  had  trespassed  in  the  plaintiffs*  closes,  by  working  coal-mines  under 

colulx  month's"^  ^^^^'     '^^^  actions  of  trespass  had  thereupon  been  brought  by  the  plabtife 

before  his  death,  against  the  defendant,  one  for  trespasses  committed  by  the  intestate  for  six 

"im'*!'!.^^,  *  months  before  his  death,  under  the  3  &  4  fVill.  4,  c.  42,  s.  2,  and  the  odicr 

5. «,  A««  1,  That  for  trespasses  committed  by  the  defendant  herself;  and  verdicts  had  been 

ney  had  and  re-  obtained  by  the  plaintiffs  in  both  actions.     The  present  action  was  brought 

reived  would  also  to  recovcr  the  amount  of  sales  made  by  the  intestate  of  coali  taken  bv  him, 

lie  for  the  amoant   ^  u        i    •      -it  »     i  *««.^*«  vj  «*--, 

ofcoais  taken  and  ^^0^  the  plamtilis  close,  more  than  six  months  before  his  death.       Evidence 

sold  by  the  iaU  s- 

tate  mon  than  six  months  before  his  death  ;   and  2,  That  from  the  quantity  of  coal  SO  taken,  the  jury 

night  inf*  r  tlie  amount  of  money  so  had  and  received. 
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was  given  of  the  quantity  of  coal  taken,  but  there  was  no  direct  evidence  of  Queen't  Bench, 
the  amount  of  money  realized  by  the  sales.  v^s^^; 

It  was  objected,  that,  as  before  the  above  statute  no  action  in  respect  of      ^J'^Ji^ 
such  a  trespass  could  be  brought,  and  as  this  statute  had  limited  the  right  „. 

of  action  to  such  trespasses  only  as  were  committed  six  months  before  the  Rxes. 
intestate's  death,  no  action  of  tort  could  be  brought  for  any  trespass  com- 
mitted at  any  antecedent  period ;  and  that,  as  an  action  of  tort  would  not 
lie,  the  plaintiffs  could  not  waive  tort  and  bring  assumpsit.  It  was  also  ob- 
jected that  the  plaintiffs  were  bound  to  give  evidence  of  some  specific  sum 
received  by  the  intestate.  The  learned  Judge  over-ruled  the  objection,  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit.  Verdict  for  the  plain- 
tiffs. 

Talfourd,  Serjeant,  on  a  former  day  in  this  term  {a),  moved  accordingly. 
Hambly  v.  Trott  (6)  is  an  authority  to  shew  that  this  action  is  not  maintain- 
able ;  and  the  recent  act  amounts  to  a  legislative  declaration  that,  except  as 
therein  provided,  no  such  action  can  be  brought.  The  plaintiffs  having 
sued  in  trespass  for  a  portion  of  the  damages  in  respect  of  the  injury  now  in 
question,  have  made  their  election  to  treat  it  as  a  tort ;  they  cannot,  there- 
fore, waive  tort  now  and  bring  assumpsit.  The  defendants  are  also  entitled 
to  a  rule,  on  the  ground  that  no  evidence  was  given  of  the  amount  of  money 
had  and  received  by  the  intestate.     Harvey  v.  Archhold  (c). 

The  Court  held,  that  there  was  sufficient  evidence  to  enable  the  jury  to  infer 
the  amount  of  money  received  by  the  intestate,  and  refused  the  rule  on  that 
point.     As  to  the  other  point,  the  Court  took  time  to  consider. 

Cur,  ado,  vuU* 

Lord  Denman,  C.  J.  (Nov.  9)  delivered  the  judgment  of  the  Court. — 
In  this  case  we  disposed  of  one  ground,  on  which  a  rule  for  entering  a  non- 
suit was  sought  to  be  obtained,  upon  the  hearing ;  it  remains  to  decide  upon 
another,  which  arose  under  the  following  circumstances.  (His  lordship  then 
stated  the  facts.) 

The  present  action  was  brought  to  recover  damages  for  the  proceeds  of  the 
sales  of  coals  by  the  intestate,  for  the  period  antecedent  to  the  six  months 
before  mentioned ;  and  it  was  objected  in  the  first  place,  generally,  that  no 
such  action  was  maintainable  ;  that  the  foundation  of  it  was  a  tort,  the  re- 
medy for  which  died  with  the  person,  and  that  the  doctrine  of  waiving  the 
tort  and  suing  upon  a  contract  implied  by  law,  could  not  be  extended  to  a 
case  in  which  no  remedy  by  action  in  tort  existed  to  be  waived.  We  were 
pressed,  too,  by  the  remark,  that  such  an  action  was  of  the  first  impression, 
and  by  the  inference  to  be  drawn  from  the  language  of  the  section  above 
mentioned,  and  from  the  remedy  there  given.  If,  however,  the  legal  prin- 
ciples upon  which  the  action  is  maintainable  are  clear,  these  considerations 
Ought  not  to  prevail.  In  the  present  case  the  money  which  has  been  pro- 
duced by  the  sale  of  that  which  had  been  wrongfully  severed  from  the  plain- 
tiffs* estate,  and  converted  into  chattels,  is  traced  into  the  pocket  of  the  in- 

(a)  Nov,  2,  before  Lord  Denman,  C.  J.,  (6)Cowp.  371. 

Patteton,  WiUiam,  and  Coleridge,  Jt«  {c)  3  B.  &  C.  626. 
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Quitn*t  Btnoh.  testate ;  it  cannot  be  doubted  that  an  action  for  money  bad  and  Teceived 
would  have  been  maintainable  against  him  for  that  money*  Hit  personal 
estate  has  come  to  the  hands  of  the  defendant  by  so  much  increased,  and  we 
cannot  see  any  ground  why  the  same  action  is  not  to  be  maintained  against 
her  who  represents  him  in  respect  of  that  estate.  In  the  case  of  Hamhlif  t. 
Trott  (a),  Lord  Manifield  very  fully  considers  this  subject,  and  lays  down 
the  distinctions  which  arise  as  to  the  surviving  of  remedies  upon  the  cause 
of  action  and  the  form  of  action.  He  observes,  "  There  is  a  fundamental 
distinction ;  if  it  is  a  sort  of  injury  by  which  the  offender  acquires  no  gaia 
to  himself  at  the  expense  of  the  sufferer,  as  beating  or  imprisoning  a  man, 
&c«,  there  the  person  injured  has  only  a  reparation  for  the  delictum  in  da« 
mages  to  be  assessed  by  a  jury.  But  where,  besides  the  crime,  property  ii 
acquired,  which  benefits  the  testator,  there  an  action  for  the  value  of  tbe 
property  shall  survive  against  the  executor.  As,  for  instance,  tbe  executor 
shall  not  be  chargeable  for  the  injury  done  by  his  testator,  in  cutting  down 
another  man's  trees,  but  for  the  benefit  arising  to  his  testator,  for  the  value 
or  sale  of  the  trees,  he  shall."  The  former  part  of  this  example  illustrates 
the  operation  of  the  recent  statute ;  in  the  latter,  which  is  the  preaent  case, 
it  was  not  needed. 

But  it  was  pressed  on  us,  secondly,  that  at  all  events  this  action  was  not 
maintainable  after  recourse  had  been  had  to  the  statute  just  referred  to,  fyt 
that  the  plaintiffs  having  elected  to  proceed  for  damages  for  the  trespass  is 
fact,  could  not  split  it  and  sue  in  contract  for  the  other  part.  The  conduct 
of  the  plaintif&  may  have  been  vexatious,  but  that  furnishes  no  legal  answer 
to  this  action,  because,  in  truth,  the  intestate  was  guilty  of  a  series  of  tres- 
passes, and  not  of  one  single  wrongful  act.  The  plaintifl^,  therefore,  han 
only  pursued  different  remedies  for  different  injuries;  they  might  indeed 
have  recovered  a  compensation  for  all  under  the  present  form  of  proceediags, 
but  they  were  not  bound  to  do  so.     Upon  the  whole  there  must  be  no  rule. 


(a)  Cowp.  371. 


Rule  refused. 


DoBLE  V.  Cummins. 


Where  goods 
taken  tu  execu- 
tion were  claimed 
by  a  third  party, 
nud  the  claimant 
and  sheriff  after- 
wards appeared 
under  an  inter- 
pleader rule,  but 
the  execution  cre- 
ditor did  not,  the 
Court  ordered 
that  the  sheriff 
should  vitlidraw 
from  possession, 
and  be  discharged 
ftom  all  liability, 
but  refused  to  bar 
the  claim  of  the 
execution  cre- 
ditor. 


f^ARROtVj  on  a  former  day  in  this  term,  had  obtained  a  rule  in  this  case, 
under  the  Interpleader  Act  (1  &  2  fVUl.  4,  c.  58,  s*  6,)  calling  upon  tbe 
plaintiff  and  one  Perkins  to  state  their  claims  to  goods  taken  by  the  sheriff 
of  Devon  on  a  fi.  fa.  against  the  defendant.  The  plaintiff  was  the  executioQ 
creditor  of  the  defendant,  and  Perkins^  after  the  seizure,  had  given  notice 
that  the  goods  in  question  had  been  assigned  to  him  as  a  security  for  money 
lent  by  him  to  the  defendant. 

On  a  subsequent  day  Lum/py  appeared  before  LittUdale,  J.,  in  the  Bail 
Court,  and  Carrow  for  the  sheriff,  and  no  one  appearing  for  the  executiao 
creditor,  it  was  proposed  that  he  should  be  barred.  But  Littledaley  J.,  after 
referring  to  Donniger  v.  Hinxman  (6),  and  Lexois  v.  Jones  (c),  sent  the  case  to 
the  full  Court. 


(6)  2  Dowl.  P.  C.  434. 


(c)  2  M.  &  W.  203  ',S.C.2  Qwh,  211. 
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DOBLE 

V. 

Cummins. 


Lumley^  for  the  claimant  Perkins,  afterwards  (Nov.  2£)  contended  that,  Queeii't  Bench, 
though  in  Donniger  v.  Hinxmarif  Littledalej  J.  had  refused  to  bar  the  execu- 
tion creditor,  who  did  not  appear,  the  authority  of  Lewis  v.  Jones  ought  to 
prevail.— (Pa//«oji,  J.  The  claimant  Perkins  is  the  third  party.  The  exe- 
cution creditor  is  rather  in  the  situation  of  plaintiff,  and  the  sheriff  in  that 
of  defendant.) 

Carrow  for  the  sheriff.  The  sheriff  at  all  events  must  be  relieved  from 
all  liability  ;   Evekigh  v.  Salsbury{d). 

Per  Curiam  (e).  The  rule  may  be  made  absolute  to  the  extent  of  requiring 
the  sheriff  to  withdraw  from  possession,  and  of  discharging  him  from  all 
claim  by  the  execution  creditor. 

Rule  absolute. 

(d)  3  BiDg.  N.C.  298.  (e)  Lord  Denman,  C.  J.,   PatUson,  Wil' 

Uam$,  and  Coleridge,  Js. 


Cook  v.  Cooper. 

TJfUMFREY  had  obtained  a  rule  to  shew  cause  why  the  bail-bond  given 

by  the  defendant  in  this  case  should  not  be  cancelled,  and  a  common 

appearance  entered.    The  defendant  had  been  taken  under  a  capias  indorsed 

to  take  bail  for  179/.,  and  the  defendant  had  given  a  bail-bond  to  that 

amount^  but  the  sum  deposed  to  in  the  affidavit  of  debt  was  174/.  only. 

Sir  John  Campbell,  A.  G.,  shewed  cause.  Tha  amount  indorsed  on  the 
capias  was  immaterial.  The  Uniformity  of  Process  Act  (2  fVtll.  4,  c.  39, 
Schedule^  No.  4,)  is  directory  only,  and  this  writ  was  good  for  the  sum  ac- 
tually sworn  to.  The  defendant  ought  not  to  have  given  a  bail-bond  at  all, 
but  should  have  applied  to  a  Judge,  to  be  discharged  out  of  custody. 

Humfrey,  contrk,  cited  1  Arch.  Prac.  by  Chitty,  p.  123.  The  bail-bond 
was  not  voluntarily  given  by  the  defendant,  for  he  would  have  been  detained 
until  he  gave  it. 

Lord  Denmak,  C.  J. — I  cannot  see  that  the  recent  act  makes  any  differ- 
ence in  a  case  like  the  present.  I'his  writ  would  have  been  bad  before  the 
act.  The  writ  is  the  operative  part  of  the  proceedings,  which  gives  autho- 
rity to  the  sheriff  to  arrest,  and  should  be  correctly  indorsed. 

Pattesok,  J.—- a  Writ  indorsed  for  a  larger  sum  than  sworn  to  in  the 
affidavit  would  have  been  bad  before  the  act,  and  is  so  still. 


Whtre  ft  defend- 
nnt  takrn  uodrr 
a  capias  Indoried 
for  179/.,  gave  a 
bail-bond  for  that 
amount,  and  the 
affidavit  of  debt 
WHS  for  174/.  only, 
Uie  Court  ordervd 
the  bail-bond  to 
be  cancelled,  and 
a  common  appear* 
ance  to  be  en. 
tered* 


Williams  and  Colerwoe,  Js;  concurred. 


Rule  absolute. 
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Qmen*s  Bench, 

Doe  d.  Reed  v.  Harris. 

THUtor,  iD  the  C^JECTMENT  for  lands  in  Glamorganshire.    Tlie  statement  of  fiurts  has 
de^tocTaDder  bb  ^^^  given  in  the  former  report  (a)  of  this  case,  which  related  to  free- 

wui,  with  whom  hold  property.  The  present  question  related  to  copyhold  only.  At  the  trial 
thnrwUrvUi,  '  before  Coleridge,  J.,  at  the  Glamorganshire  spring  assizes,  1836f  the  jury 
cootoiiMd  ia  M  ^ere  Qf  opinion  that  the  testator  had  revoked  his  will,  and  found  a  verdict 
fir*.  DcriMe  for  the  plaintiff.  Leave  was  given  to  move  to  enter  a  nonsuit,  or  a  verdict 
uld*?f^Jd7tr  ^'^  '^®  defendant.    Evom  in  the  following  term  having  obtained  a  rule  nisi, 

The  tntalor,  when 

^JJ||!^jJ[,*^j|f*|j^  Chilton  and  W,  M.  James,  on  shewing  cause  (6),  cited  Fawsey  v.  Jefferej/(c), 
BojuKMaodhb  Ro^dcn  V.  MaUster{d),  Carey  v.  Askewie),  TuffntU  v.  Page{f)y  Mortimers. 
•  ntwwiiUMtnd  ^^^{g\  ^^  ^»  Danven (A),  Rolle's Abr.  Devise,  (O.),  and  WalcoU  v.  Ockter- 

of  it,  without  how-  UmyCi), 
ev«r  taking  any  «y  v  / 

•tops  for  either 

tbooi^nrSr**^       Moii/c,  /.  Evans,  and  E.  V.  WiUianu,  contrd,  cited  Cranvell  v.  Sanders  (k), 

making  of  tho  new  Thomos  \.Evatts{l)f  Slade  y.  Friend  (m),  and  Brotherton  v.  Hel&er(n), 

wili.   ir«»,  on 

ejectment  as  to 

copjbold  property  Cur,  odv,  VuU. 

devlaed  by  the 

will,!.  That  it  wat 

properiyieftto         Lord  DfiNUAK,  C.  J.,  in  Hilary  term  (1838)  delivered  judgment: — ^Tlia 
w^to^ttie  tM-     ^^  ^°  ejectment  for  copyhold  premises,  by  the  heir  at  law  of  the  persoa 
tator  had  revoked  last  seised,  against  one  who  claimed  as  his  devisee.    The  plaintiflT  succeeded 
theactdoneb)^     &^  ^be  trial,  but  leave  was  given  to  the  defendant  to  move  for  a  nonsuit,  or  for 
him  with  retpect    a  verdict  in  her  favour.     On  discussing  a  rule  granted  in  conformity  to  tlm 
companied  by  any  permission,  the  question  was,  whether  the  will  (admitted  to  have  been  dolj 
^i*^**2  TTilr  cx®^*^*®^)  ^*d  been  well  revoked.     The  facts  lie  in  a  narrow  compass ;  the 
hia  knowledge  of   testator  was  much  under  the  influence  of  the  devisee,  who  lived  with  him  as 
iitenw  S*the  wiiT  ^'®  housekeeper ;  but  according  to  the  testimony  of  a  witness,  to  whom  die 
intended  10 be  de-  jury  gave  Credit,  he  had  frequent  quarrels  with  her,  often  complained  of  ber 
t^ingany ^tuler  behaviour  towards  him,  and  on  one  occasion,  when  irritated,  he  threw  the 
atepe  to  destroy  it  will  upou  the  fire ;  she  rescued  it  without  his  knowledge,  at  which  he  ex- 
one,  did  uot^ffoni  P'^essed  his  displeasure  when  informed  of  it;  the  paper  in  which  it  wis 
any  evidence  of     wrapped  was  thereby  partially  burnt,  but  the  will  itself  was  not  afiected  by 
be  left  to  a  jai^.    ^^^  ^^^'     ^^^  devisee  kept  it  until  after  the  testator's  death.     These  circum- 
stances being  established  in  evidence,  the  learned  judge  asked  the  jury,  whe- 
ther what  was  then  done  by  the  testator  was  an  actual  revocation  of  the  will, 
and  so  intended  by  him.     In  another  case,  tried  between  the  same  parties, 
the  same  question  has  arisen,  and,  upon  the  same  facts,  the  Court  was  of 
opinion  that  the  will  was  not  revoked.    That  ejectment,  however,  was  brought 
to  recover  freehold  lands,  and  our  decision  proceeded  wholly  on  the  express 
ehactment  of  the  statute  of  frauds,  the  words  of  which  I  do  not  here  repeat 
There  the  will  itself  was  not  burnt ;  we  therefore  thought  that  the  statute 
prevented  it  from  being  revoked,  and  that  no  evidence  whatever  of  what  was 

(o)  Ante,  (g)  2  Sim.  274. 

(6)  This  term  before  Lord  Denman,  C.  J.,  {h)  7  East,  299. 

Patt€Mon,  Williams,  and  Coleridge,  Js.  (t)  Not  reported, 

(c)  3  B.  &  A.  462.  (k)  Cro.  Jac.  497. 

{d)  2  Roll.  Rep.  383.  (I)  2  East,  488. 

(e)  2  Bro.  C.  C.  58.  (m)  1  Wms.  Saund.  278. 

(/)  2  Atk.  37.  (n)  2  Sir  G.  Ue*s  Cases,  55. 


MICHAELMAS  TERM,  1837.    v  686 

said,  proving  an  intention  to  revoke,  could  supply  that  deficiency.     But  the  Quan't  Bmek, 

property  now  in  question  being  copyhold,  to  which  the  statute  of  frauds  does  Wvw 

not  apply,  because  it  is  not  devisable  within  the  statute  of  wills,  the  point  is  ^^^  ^*  ^^^^ 

different,  and  must  be  treated  as  if  the  first-mentioned  act  had  never  been  u.t*... 

n  ARRIS* 

passed ;  in  that  case,  the  law  would  have  required  clear  evidence  of  a  positive 
declaration  of  the  intent  to  revoke  at  the  time  such  declaration  was  made,  or 
some  act  done  with  the  intent  thereby  to  revoke,  and  the  jury  would  have  to 
determine  whether,  in  fact,  such  declaration  was  made  or  act  done.  Some 
doubt  has  been  entertained  whether  any  declaration  would  be  sufficient  with- 
out the  word  "  revoke :"  but,  upon  full  consideration,  we  think  it  impossible 
so  to  limit  the  testator's  power  of  revocation,  and  that  any  equivalent  word 
or  words  and  expressions  would  be  sufficient  for  that  purpose.  But  further, 
we  are  now  required  to  consider  whether,  without  any  language  at  all,  a 
testator  may  revoke  a  will  by  the  conduct  he  exhibits ;  and  this  appears  to 
be  tantamount  to  an  inquiry,  whether  conduct  can  give  a  positive  declaration 
of  intent.  If  it  can,  there  can  be  no  more  necessity  for  words  than  for  the 
use  of  a  particular  expression.  Now  nothing  is  easier  than  to  imagine  such 
gestures  and  proceedings  connected  with  the  will,  as  must  fully  convince  every 
rational  mind,  that  the  testator  intended  to  revoke  his  will,  and  thought  he 
had  done  so  by  the  means  he  took  for  that  purpose ;  but  if  he,  who  has  power 
to  revoke  by  declaring  a  present  resolution  then  to  do  so,  does  in  fact  make 
that  resolution  manifest,  it  seems  clear  that  the  act  of  revocation  is  complete 
in  every  essential  part.  This  proposition  is  not  inconsistent  with  any  autho- 
rity in  our  books.  Any  doubt  that  may  rest  upon  it  may  probably  be  the 
result  of  our  habit  of  considering  the  subject  since  the  statute  of  frauds. 
That  law,  one  of  the  wisest  in  principle,  though  far  from  being  complete  in 
its  details,  or  fortunate  in  its  execution,  enacts  certain  formalities  for  giving 
effect  to  the  revocation  of  a  will,  and  the  obvious  good  sense  of  that  provision 
has  in  some  way  embodied  itself  with  our  ideas  of  revocation.  But  the  law, 
veith  respect  to  wills  not  within  that  statute,  is  the  same  as  it  was  before  the 
statute.  This  use  was  made  of  our  former  decision  between  the  same  parties ; 
the  will  was  intended  to  be  revoked  by  burning,  but  the  burning  was  not 
complete,  and  the  will  was  held  not  to  be  revoked — it  follows,  as  the  revok- 
ing act  was  not  performed,  that  there  was  no  revocation.  But  this  is  clearly 
a  fallacy.  Burning  a  will  is  one  of  the  modes  of  revocation  permitted  by 
the  statute  of  frauds.  It  follows  that  there  must  be  a  burning  to  some  extent 
to  satisfy  the  enactment ;  but  this  is  a  case  of  revocation  at  common  law, 
which  only  requires  evidence  of  intention ;  and  that  evidence  may  be  found  in 
an  imperfect  act,  or  a  mere  attempt.  The  duty  then  of  the  judge,  in  trying 
a  question  as  to  such  revocation  of  a  will,  was  to  lay  before  the  jury  the  facts 
proved,  and  ask,  whether  they  amount  to  a  revocation ;  this  was  done  on  the 
present  occasion.  There  was  certainly  evidence  from  which  that  inference 
might  be  drawn,  and  by  which  we  think  it  was  warranted.  On  this  point, 
then,  there  is  no  ground  for  a  new  trial. 

There  was  one  other  argument  which  requires  notice.  The  testator  was 
aware  that  his  devisee  had  taken  the  will  ofi*  the  fire ;  he  expressed  his 
annoyance  that  she  had  recovered  possession  of  it,  and  his  intention  of  mak- 
ing a  new  will  instead  of  it ;  yet  he  took  no  further  steps  towards  its  destruc- 
tion, or  making  a  new  will ;  he  was  therefore  said  to  acquiesce  in  its  continu- 
ance, and  the  revocation  itself  was  said  to  be  revoked  and  the  will  revived. 
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Omen's  Beneh,  ^^^  '^^  ^^  things  might  certainly  exist,  and,  if  there  was  evidenee  of  it, 
y^sj0mj        such  evidence  ought  to  have  been  submitted  to  the  jury.    But  we  cannot 
Dob  d.  Rbbd    think  that  the  mere  knowledge  of  the  continuing  existence  in  specie  of  a  will 
jj  ^'  intended  to  be  destroyed,  when  accompanied  with  no  wish  to  restore  its 

efficacy,  but  on  the  contrary,  with  great  displeasure  at  its  rescue  from  the 
flames,  does  constitute  such  evidence.  The  recent  act  for  amending  the  law 
of  wills  (a)  will  probably  prevent  any  future  agitation  of  a  case  like  the  pre- 
sent, as  the  third  section  makes  all  property  devisable,  and  the  twentieth  and 
twenty-second  describe  the  mode  of  revoking  wills  and  of  reviving  such  as 
may  have  been  revoked. 

Rule  discharged. 

(a)  7  Will,  4  &  I  Viet.  c.  26. 


Arkwright  t;.  Cantrell. 

Tht  king  by  the  TIGBT.    The  declaration  stated  that  the  plaintiff  was  lord  of  the  king's 
•ame  deed  de-  g^ld,  iu  the  sokc  sud  Wapentake  of  Wirksworth,  in  the  county  of  Derbj, 

cope  and  alt  hit  and  as  such  lord  had  an  immemorial  right  to  hold  a  court  therein,  called  the 
mineral  righuiu  a  Qfeat  Barmote  Court,  before  his  steward  for  the  time  being,  to  determine  all 

manor,  and  alio  , 

appointed  the  qucstious  arising  within  the  lordship  concernmg  the  mines,  groves,  shafts,  &e. 
l?b!I^a.ten*'°^^*  within  the  lordship,  according  to  the  custom,  &c.  It  then  stated  a  custom  to 
The  interesu  of  inquire  iuto  such  questions  at  such  Barmote  Courts  by  a  jury  of  twenty-four, 
JJlril^rfHth^Sie'  ^^^  ^^^^  '®  award  as  should  be  reasonable ;  and  that  if  any  person  shoiiU 
duties  of  i*f  cast  in  or  fill  up  any  grove  or  shaft  of  any  miner  or  other  person  lawfully  in 
^Tappolntmraf  pQssession  thereof,  such  person  so  offending  should  forfeit  10/.,  one  half  to 
to  »uch  office  V8S  the  lord  of  the  field  or  farmer,  and  the  otlier  to  the  barmtuter  or  steward,  sod 

pay  the  party  injured  as  much  as  would  make  good  the  work  again.  It  wsi 
then  alleged  that  at  a  Barmote  Court,  held  on  the  7th  April,  1834,  before 
fV.  E,  Mouseleyt  the  deputy  to  one  C.  Clarke,  steward  of  our  lord  the  king  of 
the  said  court  of  the  lordship,  a  jury,  who  had  duly  inquired  concerning  the 
filling  up  and  casting  in  of  a  shaft,  lawfully  in  possession  of  one  J.  B.^  orde^ 
ed,  among  other  things,  that  the  defendant  should  pay  the  sum  of  10/.,  one 
half  to  the  lord  of  the  field  or  farmer,  and  the  other  half  to  the  bamuuter  or 
steward,  according  to  the  custom.  It  was  then  averred  that  the  plaintiff  wsi 
the  barmaster,  and  that  an  action  had  accrued  to  him  to  recover  the  ssid 
moiety.  The  defendant  pleaded,  1.  That  the  Court  was  not  duly  held;  1 
That  the  plaintiff  was  not  the  barmaster. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Derby  spring  assises,  1856, 
the  plaintiff,  to  prove  his  title,  put  in  evidence  a  deed  of  the  17th  November, 
18£7,  whereby  the  king,  as  lord  of  the  Duchy  of  Lancaster,  granted  to  d» 
plaintiff  the  lot  and  cope  and  mineral  rights  in  the  soke  and  wapentake  of 
Wirksworth  for  a  term  of  years,  and  also  granted  to  the  plaintiff  for  a  term 
of  years  the  office  of  barmaster,  with  all  fees  and  emoluments  belonging  to 
the  same  office.  For  the  defendant  it  was  contended  that  either  this  deed 
conveyed  to  the  plaintiff  the  mere  right  of  nominating  another  person  to  be 
barmaster,  or  that,  if  it  nominated  the  plaintiff  himself  to  such  office,  the 
appointment  was  void,  as  being  incompatible  with  his  situation  as  lessee  of 
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the  lot  and  cope.    His  lordship  directed  a  verdict  for  the  plaintiflT,  but  re« 
served  leave  to  the  defendant  to  enter  a  verdict  for  the  defendant. 
M.  D,  Hill  having  obtained  a  rule  nisi, 

Sir  J,  CampbeU,  A.  G.,  Bdguy,  and  N.  R,  Clarke^  now  shewed  cause.  The 
deed  clearly  appoints  the  plaintiff  himself  barmaster,  and  has  not  given  him 
the  mere  right  of  nominating  another  person.  Nor  is  this  office  incompatible 
with  that  of  lessee  of  the  lot  and  cope.  The  barmaster  has  only  a  ministe- 
rial duty  to  perform  in  summoning  the  jury.  He  is  not  himself  the  judge, 
but  appoints  another  person,  who  decides  all  questions  in  which  he  is  in- 
terested, just  as  the  crown  appoints  the  superior  judges  and  the  lord  of  the 
manor  appoints  a  steward,  to  decide  questions  in  which  the  crown  and  the 
lord  o^  the  manor  may  respectively  be  interested.  [Patteson^  J.  The  grant 
does  not  oblige  the  barmaster  to  appoint  another  person  to  be  judge,  he  may 
act  himself.]  If  the  two  offices  are  incompatible  that  of  lessee  should  be 
avoided,  as  there  must  be  a  barmaster,  but  there  is  no  necessity  for  a  lessee. 
The  office  of  lessee  should  also  give  way  as  being  the  first  granted :  Com. 
Dig.  Officer,  (B.  6). 

M,  D.  Hill,  (with  whom  was  Humfrey),  contra.  The  grant  was  the  only 
evidence  in  support  of  the  plaintiff's  appointment,  no  custom  was  shewn  to 
appoint  the  same  person  to  both  offices.  The  present  grant  is  like  the  grant 
of  an  advowson ;  the  plaintiff  may  appoint  a  bkrmaster  but  cannot  act  him- 
self. [Lord  Denman,  C.  J.  In  Sir  George  ReyneVs  case  (a)  it  is  said  that  an 
office,  to  which  a  trust  is  annexed,  cannot  be  granted  for  a  term  of  years.]  The 
duties  of  the  barmaster  are  set  out  in  Houghton's  Complete  Miner,  which 
was  admitted  to  be  read  at  the  trial  for  both  parties.  It  appears  from  that 
work  that  the  custom  was  for  the  barmaster  to  be  chosen  by  the  miners  and 
merchants  themselves,  and  to  be  an  indifferent  person  between  them  and  the 
farmer,  and  that  for  certain  defaults  he  is  to  be  punishable  by  fines,  payable 
to  the  farmer.  He  is  also  to  regulate  the  measure  by  which  the  farmer's  lot 
is  to  be  taken.  The  plaintiff's  interest  as  farmer,  therefore,  is  directly  at 
issue  with  his  duty  as  barmaster. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  the  office  of  barmaster  is  in- 
compatible with  the  position  occupied  by  the  plaintiff  as  lessee.  The  office 
is  one  of  great  trust  and  confidence,  and  requires  the  personal  discharge  of 
many  duties  independent  of  any  jury.  If  that  be  so  I  think  he  cannot  ap- 
point a  deputy  to  do  that  which  he  is  disqualified  from  doing  himself.  The 
same  instrument  which  appoints  him  to  be  farmer  appoints  him  barmaster, 
and  the  evidence  afforded  by  that  instrument  alone  fully  justifies  the  jury, 
upon  the  issue  whether  he  was  barmaster  or  not,  in  finding  that  he  did  not 
fill  that  office.  His  appointment  then  to  the  office  of  barmaster  being  in- 
consistent with  the  situation  of  farmer  was  entirely  void,  because  in  con- 
templation of  law  he  had  as  farmer  a  direct  interest  to  violate  the  trust  and 
confidence  which  are  the  essence  of  bis  office. 
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Cantasll. 


Patteson,  J, — I  am  entirely  of  the  same  opinion.    The  miner's  articles 

(a)  9Bep.95a. 
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Qm€H*t  Binek,  make  it  dear  beyond  all  doubt  that  the  fanner  cannot  properly  perform  the 
duties  required  of  the  barmaster.     It  has  been  suggested  that  this  conflict- 
ing interest  in  the  same  person  may  be  a  reason  why  the  plaintiff  should 
vacate  one  of  his  offices,  but  that,  as  the  office  of  farmer  was  the  first  taken 
and  not  indispensably  necessary,  that  office  should  therefore  be  vacated 
rather  than  the  office  of  barmaster,  which  is  of  greater  importance,  and,  in- 
deed, cannot  be  dispensed  with.     But  the  character  of  fiurmer  cannot  be 
designated  as   an  office,  and  even  if  it  were  I  am  not  prepared  to  sav, 
wherever  a  person  is  appointed  to  an  office  which  may  be  incompatible  with 
one  previously  occupied,  that  the  first  office  is  thereby  vacated,  and  in  Rex 
V.  Patteton  {a)  the  Court  held  that  the  acceptance  of  a  second  imcompatible 
office  did  not  avoid  the  first,  though  the  holdii^  the  first  made  the  defendant 
ineligible  for  the  second.     It  is  said,  however,  that  all  inconvenience  in  thii 
case  may  be  obviated  by  the  appointment  of  a  deputy  to  perform  all  the 
functions  of  barmaster.     But  there  is  no  provision  in  the  grant  which  renders 
it  imperative  upon  Mr.  Arkwright  to  appoint  a  deputy,  and,  if  at  the  time 
the  office  was  granted  to  him  he  was  not  in  a  situation  to  execute  it  properiy, 
he  cannot  effectually  get  rid  of  his  incapacity  by  any  delegation  to  another 
person  ;  and  he  would  be  in  a  most  anomalous  position,  if  in  his  character 
of  fiu'mer  he  were  to  be  made  liable  to  his  d^uty  acting  for  him  as  bir- 
master. 


Williams,  J. — I  am  of  tUe  same  opinion.  The  suggestion  thrown  out 
that  the  acceptance  of  a  second  incompatible  office  may  vacate  the  first,  and 
that  therefore  though  the  plaintiff  may  no  longer  be  fiurmer,  yet  that  he  is 
still  barmaster,  cannot  avail  him  under  the  circumstances  of  the  case,  for  hii 
situation  as  fiirmer  is  a  benefit  but  not  an  office ;  and  it  is  becanse  that  very 
benefit  derived  to  him  as  farmer  would  conflict  with  the  due  discharge  of  his 
duties  as  barmaster,  that  we  cannot  consider  him  entitled  to  fill  that  o£Bce. 
It  is  said  that  all  difficulty  may  be  avoided  by  his  appointing  a  deputy,  bat 
to  say  nothing  of  the  influence  which  as  principal  he  might  be  expected  to 
retain  over  his  deputy,  the  well  known  maxim  ''  Qui  facit  per  aliam  fiuit 
per  se,"  would  oppose  an  insuperable  answer  to  this  expedient. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  interest  of  Mr.  Ark- 
wright as  farmer  is  incompatible  with  the  office  of  barmaster.  The  barmas- 
ter is  called  upon  to  adjudicate  upon  the  conflicting  interests  of  the  lord  and 
the  miners.  There  is  no  difficulty  in  this  case  on  the  ground  of  inamemonil 
custom.  The  evidence  at  the  trial  upon  this  point  consisted  of  the  lease 
only  and  of  this  single  appointment :  and  even  if  there  had  been  any  custom 
it  would  not  have  been  valid,  according  to  Wood  v.  Laoatt  (6).  In  Iter  v. 
Joliffe  (c)  indeed  a  custom  for  the  steward  of  a  Court  Leet  to  nominate  cer- 
tain persons  to  the  bailiffs  to  be  summoned  on  the  jury,  was  held  to  be  a 
good  custom  ;  but  Wood  v.  Lovalt  was  cited  and  not  impugned.  In  Wood 
V.  Lovait  Latvrence,  J.  observed,  that  Bro.  Abr.  which  had  been  cited  to 
shew  that  an  amercement  at  a  Court  Leet  for  a  private  injury  to  the  lord 
was  good  by  custom,  was  not  warranted  by  the  case  in  the  Year  Books  to 
which  it  referred.    I  think  also  that  the  present  is  not  the  case  of  a  party 


(a)  4  B.  &  Ad.  9. 


(6)  6T.R.611. 


(c)  2  B.  &  C.  54% 
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holding  two  incompatible  offices  so  as  to  raise  any  question  whether  the  ac-  Queen's  Bench, 

ceptance  of  the  latter  office  would  vacate  the  former,  but  simply  a  case  of  v^s/^i/ 

the  appointee  to  a  single  office  having  an  interest  at  variance  with  his  duty.  Arkwriout 


Rule  absolute. 


V, 

Cantrell. 


BrODERICK  V.  HOLLINGSWORTH. 

^HE  declaration!  in  assumpsit  on  a  policy  of  insurance  upon  the  ship  To  a  decianUon 

Angeniem^  at  and  from  any  port  or  ports,  place  or  places,  whatsoever  ^°  *^*e  m*^  **' 

and  wheresoever,  for  twelve  calendar  months,  commencing  on,  &c.  alleged  •hip,  aiietiug  a 

that  during  the  said  twelve  calendar  months,  and  whilst  the  said  ship  was  orthe^aea^^apiea, 

attempting  to  prosecute  a  voyage,  to  wit,  on  &c.,  the  same  was  by  the  perils  that  after  the 

and  dangers  of  the  seas  broken,  damaged,  spoiled  and  destroyed,  and  was  hcj  ud^fora*^ 

wholly  lost  to  the  plaintiff.  i®~»  *«  •»>»?  ^^ 

Plea,  that  after  the  making  of  the  said  policy,  and  during  the  time  the  might  with 


rea- 


said  ship  was  insured,  and  before  the  said  loss,  the  said  ship  was  irreatly  •<>"•**'«  ^a**  "><* 

•  ^  ®  ^    for  tmall  co»L  have 

broken,  damaged,  shattered,  loosened,  and  unseaworthy;  but  the  same  by  been  repaired  by 
and  with  reasonable  care  and  diligence  in  that  behalf,  and  at  a  very  small  Jhat'he^^' ^** 
costs,  as  compared  with  the  value  of  the  ship,  might  and  could,  and  ought  kaowinf  the  pre- 
to  have  been  by  the  plaintiff  repaired,  amended,  and  rendered  seaworthy,  JJ^^*I|d  iJat  the 
yet  the  plaintiff,  well  knowing  the  premises,  did  not  nor  would  repair,  amend,  *^>>p  conUoaed  no- 
and  render  the  ship  seaworthy,  but  wholly  refused  and  neglected  so  to  do,  JheTow.  wiTheid 
and  she  so  remained  and  continued  in  such   unseaworthy  condition  until  the  ^^  ^^  •p«cU1 
time  of  the  loss  in  the  declaration  mentioned.     Verification  &c.  sround  that  it 

Special  demurrer,  on  the  ground  that  the  plea  did  not  aver  the  loss  to  be  •**""***  '*  •** 
in  anywise  caused  by  the  plaintiff's  not  repairing.  arerred  distiocUy 

that  the  plain- 
,  ,  .         .  tiff  knew  of  the 

Martin,  in  support  of  the  demurrer.     There  is  an  implied  warranty  in  noMaworthiness, 
marine  insurances  that  the  vessel  is  seaworthy  at  the  commencement  of  the  h.l^nwi'ihroTh 
voyage,  but  not  that  she  shall  continue  so  throughout  the  voyage,  per  Lord  the  want  of  repair. 
Mansfield,  C.  J.  in  Eden  v.  Parkinson  (a),  and  Bermon  v.  Woodbridge  (6),  and  uie^pi^'hl^e^"* 
Watson  V.  Clark  (c). — [Lord  Denman,  C.  J. — Does  not  the  plea  aver  in  sub-  been  good  if  it 
stance  something  more  than  unseaworthiness  afler  the  commencement  of  the  •Jch^vermenis. 
voyage,  namely,  that  the  loss  happened  through  want  of  repair  ?] — Injury  to 
a  certain  extent  is  admitted,  and  though  the  declaration  alleges  a  total  loss, 
yet  a  partial  loss  may  be  recovered  notwithstanding :   2  Wm$.  Saund.  203, 
ft.  18.     Again,  the  plea  does  not  state  that  it  was  the  duty  of  the  plaintiff  to 
repair,  and  there  is  certainly  no  stipulation  to  this  effect  in  the  policy. 
Questions  as  to  the  propriety  of  repairing  have  often  been  raised,  but  merely 
for  the  purpose  of  turning  a  total  into  a  partial  loss.     Lastly,  the  plea  does 
not  state  that  the  loss  happened  from  the  plaintiff's  neglect  to  repair. 

R.  V.  Richards,  contra.  The  plea  is,  in  substance,  that  the  vessel  became 
unseaworthy  after  the  risk  commenced,  and  that  the  loss  happened  from  the 
alleged  want  of  repair.  In  all  time  policies  the  vessel  must  not  only  be 
seaworthy  at  the  commencement  of  the  risk,  but  must  be  kept  so  throughout 

(a)  2  Doug.  732^  a.  (6)  2  Doug.  789.  (r)  1  Dow,  P.  C.  336. 
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iich.  Iiy  '■II  needful  reparation,  as,  if  on  going  down  tlie  river  she  were  toloicW 
jib-boom,  the  captain  would  be  bound  lo  put  in  and  repair,  atul  in  lib 
-■  manner  in  case  (if  any  material  injury  occurring  at  sea.  This  case  isDMin 
^  be  dialinguislietl  in  principle  from  Lain  v.  HoUingsmorlh  (a),  in  which  aat 
the  captain  neglected  to  keep  a  pilot  on  board  on  coming  up  the  n»«.— 
[Lord  Denman,  C.  J. — The  plea  does  not  say  tliere  was  an  opportunity  to 
repair.^ — ^It  says  that  the  vessel  might  and  could  have  been  repiiredata 
very  small  cost.  If  the  means  of  repairing  were  not  conveniently  at  hnd 
there  might  be  a  question  on  that  point  for  the  jury,  but  enough  for  th 
defendant's  purpose  is  admictetl  generally  by  the  demurrer. — [_Palleiat,l^ 
Lam  V.  Hollingncurlh  was  perhaps  decided  with  reference  to  the  sudA 
which  requires  a  pilot  to  be  taken  on  board,] — Lord  Kenj/on,  C.  J.  expntdf 
aaid,  "  I  do  not  feel  that  1  am  bound  in  this  case  to  decide  whether  or  nut  ii 
be  necessary  that  there  should  be  on  board  the  vessel  a  pilot  cjiuliM 
according  to  the  act  of  parliament  referred  to.  This  case  may  be  dispoM^ 
of  without  deciding  that  question."  The  cases  from  Dougta*  need  w 
be  questioned,  but  they  decide  no  more  than  that  primd  facie  the  instnri 
discharges  his  duty  by  having  the  vessel  seaworiby  at  the  commencemoi 
of  the  voyage,  but  the  plea  in  this  case  charges  the  loss  la  have  happewl 
through  negligence  to  repair.— [/*□(/ Hon.  J. — The  plea  does  not  saj  iht 
plaintiff  knew  that  repairs  had  become  necessary.  It  says  thai  the  plaiall 
well  knowing  the  premises  did  not  repair.] 

Martin  in  reply.  If  Lain  v.  HoUingmorik  applies,  it  may  be  considncJ 
as  overruled  by  Bishop  v.  Penllaiidiji),  and  Busk  v.  The  Royal  Exii^ 
Asturanct  Company  (c),  in  the  latter  of  which  cases  there  was  very  gtai 
negligence,  for  the  whole  of  the  crew  had  left  the  vessel. — [Palltion,  J.— 
None  of  thoge  cases  were  on  time  policies.] — This  loss  occurred  in  the  coom 
of  the  voyage  within  the  stipulated  time.  Negligence  of  the  shipowwr'i 
servants  is  one  of  the  risks  insured  .igainst.  At  ail  events  the  pk-a  gives  t^ 
unswer  whatever  to  the  allegation  of  partial  loss. 

Lord  Denman,  C.  J.^Thc  defence  of  unseaworthiness  has  genersUv  betn 
applied  to  the  condition  of  the  insured  vessel  at  the  period  of  commeDciw 
her  voyage.  That  is  not  the  tase  here,  but  it  is  stated  that  the  vessd 
became  luiseaworthy  subsequently,  and  that  it  might  have  been  repaired  bj 
the  ptaintiF  at  asmall  cost,  I  have  some  doubt  whether,  if  the  plea  hid 
averred  that  she  became  unseaworihy  by  the  gross  negligence  of  the  ship- 
owner, it  would  not  have  furnished  a  defence,  though  certainly  one  of  i 
novel  character,  if  not  dangerous  in  principle.  But  this  plea  does  not  evM 
aver  distinctly  that  the  plaintiff  was  cognizant  of  the  precise  condition  of  tb* 
ship,  it  merely  slates  generally,  that  he  well  knew  the  premises  .tc,  and  in 
the  second  place,  it  does  not  aver  that  the  reparation  might  have  taken  place 
before  the  loss  happened. 

LiTTLEBAi.E,  J. — The  warranty  of  seaworthiness  applies  to  the  slate  of 
the  vessel  on  commencing  her  voyage,  and,  if  she  become  unseaworihy  very 
shortly  after,  the  warranty  miiy  nevertheless  have  been  fully  complied  witl. 

(b)  7T,R.  160.  16)  7  D.&C.aiB.  (r)  a  B.  fc  .4.73. 
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I  do  not  say  whether  it  would  or  would  not  be  a  defence,  that  by  the  default  QMen's  Benck^ 
of  the  captain  during  the  voyage  the  vessel  became  unseaworthy,  that  her 
state  was  well  known  to  him,  yet  that  he  did  not  repair,  and  that  the  loss  hap- 
pened in  consequence.  The  present  plea,  however,  does  not  let  in  such  a 
defence ;  it  substantially  says  no  more  than  that  she  became  unseaworthy, 
for  the  allegation,  that  she  became  damaged,  shattered,  and  loosened  is 
nothing,  and  the  smallest  possible  injury  might  be  meant  by  it.  The  words^ 
*'  well  knowing  the  premises,"  are  insufficient  to  fix  the  plaintiff*  with  know- 
ledge of  her  condition.  Even  if  the  unseaworthiness  supervened  within 
the  plaintifTs  knowledge,  the  declaration  has  not  been  answered,  for  it  is 
not  even  stated  that  the  loss  happened  from  the  want  of  repair.  I  think 
the  plea  bad. 

Pattsson,  J. — I  am  of  the  same  opinion.  The  plea  does  not  state  that 
the  loss  took  place  through  the  plaintiff's  neglect  to  repair  in  time.  •  The 
implied  warranty  of  seaworthiness  is  satisfied,  if  the  ship  be  seaworthy  at 
the  commencement  of  the  risk.  The  unseaworthiness  here  alleged  is  of  the 
ship  itself,  which  is  a  very  different  case  from  unseaworthiness  arising  from 
want  of  a  particular  crew  during  a  voyage  requiring  a  variation  of  the  crew 
at  particular  places.  Suppose  then,  afler  the  voyage  has  commenced,  some- 
thing to  occur  through  the  default  of  the  owner,  and  the  loss  to  be  traced  to 
it;  I  think  the  defence  would  be,  not  on  the  breach  of  warranty,  but  on  the 
neglect  of  the  owner.  It  is  contended  that  the  warranty  of  seaworthiness 
extends  over  the  whole  time  of  insurance  if  the  owner  has  any  opportunity 
of  repairing,  but  1  am  not  aware  of  any  authority  for  this  position.  There 
is  not,  I  think,  any  distinction  in  this  respect  between  time  policies  and 
others. 

Judgment  for  the  Plaintiff*,  (a) 

(a)  Willianu,  J.  was  abseot. 


Pearson^  Assignee  of  James  Graham,  t;.  Andrew 

Graham. 

n^ROVER  for  goods  possessed  by  the  plaintiff,  as  assignee  of  the  bank-     After  a  trader 

rupt,  and  converted  by  the  defendant  after  the  bankruptcy.     Pleas:  ^o7SSk"uic" 
1.  Not  guilty.     2.  That  James  Graham  was  not  a  bankrupt.     3.  That  the  the  defendant, 
plaintiff*  was  not  lawfully  possessed  modo  et  formd.     On  the  trial  before  J^^a^^rinl^*" 
Tindalf  C.  J,,  at  the  Westmorland  summer  assizes,  18!55,  it  appeared  that  «nd  was  ignorant 
the  defendant  was  the  brother  of  the  bankrupt,  and  assisted  him  in  his  busi-  cj'?n  panaBn^nT 
ness.     On  the  24th  July,  1834,  the  bankrupt  committed  an  act  of  bank-  of  a  general  au- 
ruptcy  by  leaving  his  place  of  abode  (to  which  he  did  not  return)  with  the  parp<»e.°ftoid 
intention  of  avoiding  his  creditors.     The  defendant,  on  the  next  day,  acting  »omeofbu 

and  applied  the 
proceeds  for  bis  benefit.  More  than  two  montlis  after  the  sale  a  fiat  issued  against  tlte  trader.  In  trorer 
by  the  assignee  for  a  conversion  of  these  goods,  the  defendant  pleaded,  1.  Not  guilty.  9.  That  the  plaintiff 
was  not  lawfully  possessed.  HM,  1.  that  the  defendant,  as  he  had  received  no  express  orders  to  sell  the 
goods,  but  acted  under  a  geiifral  authority  only,  was  guilty  of  a  conversion,  and  that  if  the  particular 
circumstances  attending  the  sale  afforded  any  defence,  they  should  have  been  specially  pleaded.  £.  That 
the  sale  by  the  defendant  was  not  protected  by  6  C.  4,  c.  l6,  s.81,  as  he  wu  a  third  person  and  the 
purchaser  was  the  person  dealing  with  the  bankrupt,  will)  respect  to  whose  ignorance  of  the  act  of 
bankruptcy,  so  as  to  validate  the  sale,  there  bad  becu  no  finding  by  the  jury. 
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.  as  his  servant,  sold  the  goods  in  question,  witich  the  purchaser,  &Ster  paying 
the  full  value  of  them,  took  away.  The  defendant  applied  the  proceeds  to 
the  payment  of  some  of  the  bankrupt's  debts.  The  fiat  of  bankruptcy  issued 
more  than  two  months  afterwards.  The  jury  found  that  the  defendant  acted 
under  his  general  authority,  and  that  he  did  not  at  the  time  of  the  sale  know 
of  the  act  of  bankruptcy;  but  no  question  was  submitted  to  them  as  to  the 
knowledge  of  the  purchaser.  The  learned  judge  directed  the  verdict  to  be 
entered  for  the  plaintiRibul  reserved  leave  to  the  defendant  to  tnove  to  enter 
a  nonsuit. 

Blmkbiimt  in  the  following  term  having  obtained  a  rule  nisi, 

Creitwclt  and  fVighlman  shewed  cause.  The  title  of  the  plaintiiT,  as  asaig- 
nee,  to  the  goods  in  queoiion,  related  back  to  the  time  when  the  act  o( 
bankruptcy  was  committed,  an<l  the  sale  by  the  defendant  on  the  fallowing 
day  was  undoubtedly  a  conversion  of  them,  so  as  to  render  biin  liable  Id 
trover.  Section  81  of  the  6  Geo.i,  c.  16,  which  protects  dealings  by  ui 
with  any  bankrupt  more  than  two  months  before  the  issuing  of  the  commit- 
aion,  applies  only  to  the  bankrupt  and  to  the  person  dealing  with  him,  sad 
therefore  does  not  protect  the  sale,  which  in  this  case  was  made  by  a  tbiri 
person.  Nor  does  section  82,  which  applies  only  to  payments  tnade  tolk 
bankrupt  himself,  afford  any  defence.  If  the  paniculsr  circtiinstancesof  tk 
sale  afford  any  defence,  they  should  have  been  specially  pleaded,  but  node 
the  present  issues,  the  plaintiff  is  entitled  to  retain  the  verdict. 

/Ilciimder  contra.  The  sale  was  made  by  the  defendant  as  agent  for  ibe 
bankrupt,  and  an  agent  has  frequently  been  protected  under  circumstanm 
similar  to  the  present ;  Voles  v.  Rt^ina  (a),  CfiUi  v,  Wrighl  (6),  and  Topt  r. 
Hoekiii{c)-  The  defendant's  conduct  therefore  dtd  not  amount  to  a  coom- 
sion.  But  the  plainlifT  was  not  possessed  of  the  goods,  so  that  the  pleadmt'' 
are  sufficient  to  let  in  the  present  defence.  The  goods  had  beon  sold  nioit 
than  two  months  before  the  issuing  ofilic  fiat,  and  the  properly  in  them  "K 
transferred  to  the  purchaser  under  6  Geo.  4,  c,  16,  s.  81.  The  payment 
also  is  protected  by  the  82ud  section,  for  the  payment  to  the  defendant,  « 
Bgent,  was  a  payment  to  the  bankrupt  himself.  Trover  could  not  be  miili- 
tained  agiiinsl  the  purchaser,  Hill  v.  Famell  (d),  and  Cash  v.  Young  (c). 

Cur.  adv.  vnil. 

Lord  Denuan,  C.  J,  (af\er  stating  the  facts  of  the  case  as  above),  no' 
delivered  the  judgment  of  the  Court. — Upon  this  state  of  facts  two  qua- 

lions  arise:  first,  whether  the  defendant  did  convert  the  goods  at  all;  ami. 
secondly,  if  he  did,  whether  the  plaintiff,  as  assignee,  was  possessed  of  them: 
or,  in  other  words,  whether  any  property  in  them  passed  to  him  by  \bt 

t  might  be  very  doubtful  whether  a  servant  deli- 
r's  order  could  be  said  to  have  converted  tbfs 
s  of  his  master.  Cola  v.  Wright  (^f)  rather  sctiK' 

U)  9  B.i  C.  45. 
If)  1i  U.&C.413. 

{J)  4'riiunt.  i^e. 


assignment  of  the 

As  to  the  lirst  question, 
vering  good.s  by  his  niasi 
goods  as  against  the  assigni 

(a)  3  Csmpb.  183. 

(b)  I  'I'aunl.  19B. 

(c)  7  li,  Ot  L',  101. 
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except  those  within  a  fourth  township,  called  Horbury.     The  question  was,    Queen't  Bench. 
to  shew  that  he  cou14  not.     But  in  the  present  case,  the  defendant  had  re-        ^^^/^ 
ceived  no  express  orders  as  to  the  goods  in  question,  but  took  upon  himself,       Pearson 
under  a  general  authority,  to  sell  and  deliver  them  at  a  time  when,  as  it       Graham. 
afterwards  turned  out,  his  master  had  absconded  and  abandoned  all  control 
over  his  property.     This  was  a  sufficient  dealing  with  them  to  constitute  a 
conversion,  unless  by  any  other  facts  the  defendant  could  shew  that  he  was 
justified  in  what  he  did,  and  then  such  justification  should  have  been  put  on 
the  record  by  way  of  special  plea. 

'1  he  next  question  therefore  arises,  viz.,  whether  the  property  in  these 
goods  passed  to  the  plaintiff  as  assignee,  under  the  assignment  of  the  com- 
missioners. Now,  assuming  that  it  would  pass  by  relation  to  the  act  of 
bankruptcy,  that  is^  from  the  24th  July,  still  it  is  contended  that  the  sale  is 
protected  and  rendered  valid  by  the  81st  section  of  the  6  Geo,  4,  c.  16,  and 
that  the  plaintiff  had,  in  consequence  of  that  section,  no  property  and  no 
possession,  actual  or  constructive.  That  section  renders  valid  all  convey- 
ances by,  and  all  contracts  and  other  dealings  and  transactions  by  and  with 
any  bankrupt,  bond  fide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission  against  him,  notwith- 
standing any  prior  act  of  bankruptcy,  provided  the  person  so  dealing  with 
such  bankrupt  had  not  at  the  time  of  such  conveyance,  contract,  dealing,  or 
transaction,  notice  of  any  prior  act  of  bankruptcy.  In  this  case  the  trans- 
action was  more  than  two  months  before  the  commission,  and  the  defendant 
had  no  notice  of  a  prior  act  of  bankruptcy.  But  the  defendant  was  not  (he 
person  dealing  with  the  bankrupt,  he  was  the  agent  or  servant  of  the  bank- 
rupt, and  the  person  dealing  with  the  bankrupt  was  the  purchaser.  In  order 
therefore  to  render  the  transaction  valid,  the  jury  should  have  been  satisfied 
that  the  purchaser  had  no  notice  of  a  prior  act  of  bankruptcy,  as  to  which 
no  question  was  put,  nor,  as  it  should  seem,  any  evidence  offered.  The 
onus  of  shewing  the  validity  of  the  sale,  in  order  to  raise  the  question  of 
property  or  no  property  in  the  plaintiff,  (assuming  that  it  could  be  so  raised) 
lay  with  the  defendant;  and  as  he  failed  in  showing  the  validity,  the  general 
rule  applies,  and  the  property  was  in  the  plaintiff  by  relation. 

A  further  question  arises  on  the  82d  section,  which  provides  that  all  pay- 
ments really  and  bond  fide  made  to  a  bankrupt  before  the  date  and  issuing 
of  a  commission,  shall  be  deemed  valid,  notwithstanding  a  prior  act  of  bank- 
ruptcy, provided  the  person  so  dealing  with  the  bankrupt  had  not,  at  the 
time  of  such  payment  to  him,  notice  of  any  prior  act  of  bankruptcy.  Cask  v. 
Young  {a),  and  Hill  v.  FarneU{b),  are  authorities  to  shew  that  a  payment 
on  a  ready  money  purchase  is  within  this  section ;  but  still,  as  before,  the 
point  for  the  jury  is,  whether  the  person  paying  had  notice  of  an  act  of 
bankruptcy,  and  that  point  was  not  submitted  to  the  jury.  The  former 
observations  therefore  applyi  and  the  rule  for  entering  a  nonsuit  must  be 
discharged. 

Rule  discharged. 

(a)  2  n.  &  C.  413.  (b)  9  B.  5c  C.  45. 
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Quem'i  Bench. 

Crav£n  t;.  Sanderson  and  others. 


Prohil/itkMi* 
The  declanuion 


PROHIBITION.     The  declaration  stated— whereas  the  parish  of  Wake- 
•ucrd  uutt  the  field,  in  the  county  and  division  of  York,  had   imraemorially  been  an 

midlJL^tbe^"  ancient  parish,  with  a  parish  church  belonging  to  it,  and  had  been  divided 
iwira  of  the  parteh  into  four  townships,  viz.  Wakefield,  Stanley-cum-Wrenthorpey  Alvertborpe- 
mTii^edaMn  cum-Thomes,  and  Horbury,  and  the  inhabitants  of  the  said  townships  were 
three  onij  oat  of  liable  to  Contribute  to  the  repairs  of  the  parish  church ;  and  whereas,  since 
coMtitating  tiie  ^^^  ^  ^^-  ^»  c*  ^^)  three  chapels  had  been  built  within  the  said  parish  by 
pvisb,  wberees  virtue  of  the  said  act  and  other  acts  then  in  force  for  building  additional 
•hip  WM  also  ii»>  churches  in  populous  parishes ;  viz.  one  chapel  in  Stanley,  appropriated  to 
bie.  Plea, that     ^n  ecclesiastical  district  ascertained  under  the  said  acts:    another  chapel  id 

-the  fbaith  town*  .       , 

•hip hed  from  Alverthorpe  also  appropriated,  and  another  in  Thomes  not  appropriated; 

«  cb^TStu**  *"^  whereas,  by  the  said  acts  and  by  the  law  of  the  land,  the  repairs  of  the 
owo,  at  which  the  Said  district  chapels  of  Stanley  and  Alverthorpe  ought  to  be  made  by  the 

eSoi©d**S^  parish  at  large,  or  by  the  districts  to  which  they  belonged,  by  rates  to  be 

ritet.tbattbe  raised  within  the  districts   respectively,  and  the  repairs  of  the  chapel  m 

^h  dk^rTha?  Thomcs  by  the  parish  at  large ;  and  whereas  in  the  vestry  of  the  said  parish 

been  exciosiveiy  church,  on  &c.,  the  church Wardens  and  the  inhabitants  of  the  said  parish,  or 

h^tailto,  who  the  major  part  of  them,  made  a  rate  upon  the  parishioners,  inhabitants  of  the 

hMi  never  been  gaij  parish,  for  Certain  repairs  of  the  parish  church,  by  which  rate  the 

repain  of  the  parishioners,  inhabitants  of  the  township  of  Horbury,  were  not  rated  to  the 

PJ*^  *^h""  diat  '^P*""^  ®^  t^®  ***^  church,  and  the  parishioners,  inhabitants  of  the  other  three 
all  four  townahip^  townships  Only  by  the  said  rate  were  rated  to  the  said  repairs ;  and  whereis 

T^a^lV"*'  ^®  plaintiff  at  the  time  of  making  of  the  said  rate  and  thence  hitherto  hath 

tioned  repain.  been  and  is  a  parishioner,  inhabitant  of  the  township  of  Wakefield  aforesaid— 

^^iiff"a?w)t  t^^t  t^®  ^^^^  defendants,  churchwardens  of  the  parish,  well  knowing,  &c 

by  joining  issue  but  pretending  that  the  inhabitants  of  Horbury  are  not  liable  to  be  rated  to 

admitted  thefts  ^^^  repairs  of  the  parish  church,  by  reason  of  some  supposed  custom,  pre- 

•utedinUie  scription,  or  law  of  the  land,  and  that  the  repairs  of  a  certain  chapel  in  Hor- 

tiie  plea.  2.  An  bury  have  been  immemorially  by  the  inhabitants  of  Horbury  only,  and 

amended  plea,  intending  to  aggricvc  the  plaintiff  &c.     The  declaration  then  set  out  the 

•tune  facu  as  the  Hbcl  of  the  defendants  in  the  Ecclesiastical  Court,  which  alleged  that  the 

fonner  piea,j)ut  parish  church  required  repairs,  which  ought  to  be  paid  by  a  rate  on  the 

an  averment  that  Other  three  townships  exclusive  of  Horbury,  that  the  present  plaintiff  had 

ih?p  w"m  Lmii-  ^^^  ^"^y  ^*^^^'  ^^^  '^*'  ^^®  ^^^®  payable  by  him  was  still  due.     It  then 

able,  and  with  a  set  out  the  plea  to  the  libel,  wherein  the  present  plaintiff  alleged  that  the 

Tog  b^n  founr  exemption  of  Horbury,  if  any,  ought  to  have  been  pleaded,  and  denied  that 

for  the  defend-  he  was  properly  rated.     It  then  set  out  the  answer  of  the  churchwardens, 

iTm'ist  bi  pre-  alleging  the  exemption  of  Horbury,  as  having  a  chapel  with  all  parochial 

•umed.  after  vr-  ritcs,  which  chapel  had  been  immemorially  repaired  by  the  inhabitants  of 

diet,  that  »he  .  *^  ^f         r  j  .^..^uui  «m 

chapel  was  coeval     that  tOWnship  &C. 

ThLnJl'L'd  not  '^^^  defendants  pleaded,  that  the  chapels  in  Stanley-cum- Wrenthorpe  and 

a  mere  chapel 

of  ease,  and  that  the  exemption  of  tiie  fourth  township  might,  therefore,  be  sustained.  S.  The  3  G«0.  4, 
c.  72,  s.  90,  enacts,  that  all  churches  built  by  virtue  of  the  M  Cm.  S,  c.  45,  in  aid  of  the  churches  of  th« 
parishes  or  plaeti  in  which  they  shall  be  sitUMted,  shall  be  repaired  by  the  parishes  or  plmeu  mi  large  to 
which  such  chapels  shall  belonc.  lUld^  that  a  township,  which  had  been  always  exempt  from  all  rates  for 
the  repairs  of  the  parish  churchy  was  not  liable  to  be  rated  for  the  repairs  of  a  chapel,  built  under  these 
acts,  and  siluutcd  witiiiu  auuUier  township.  ' 
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Cbatkn 

V. 

Sandirson 
and  oth«n. 


Alverthorpe-cum-Thomes  were  built  in  aid  of  the  parish  church,  and  diat  QueerCs  Bench, 
there  then  was  and  from  time  immemorial  had  been  a  church  or  chapel  within 
the  township  of  Horbury,  the  inhabitants  of  which  enjoyed,  and  from  time  im- 
memorial had  enjoyed,  all  manner  of  divine  rites  and  services,  and  that  the 
costs  of  repairing  the  said  church  or  chapel  have  been  exclusively  paid  by 
rates  upon  the  occupiers  &c.,  within  the  said  township ;  and  that  from  time 
whereof  &c.,  no  rate  for  the  repairs  of  the  parish  church  of  Wakefield  had 
been  laid  upon  any  inhabitant  of  the  township  of  Horbury^  without  this, 
that  the  inhabitants  of  the  four  townships,  including  Horbury,  from  time 
whereof  &c.,  have  been  and  are  liable  to  repair  the  parish  church  of  Wake- 
field in  manner  and  form,  concluding  to  the  country.  Issue  was  joined  on 
the  traverse. 

On  the  trial  before  Lord  Lyndhurst,  C.  B„  at  the  York  summer  assises, 
1834,  it  was  proved  for  the  plaintiff  that  Horbury  was  situate  within  the 
parish  of  Wakefield;  for  the  defendants,  that  for  twenty -five  years  no  church 
rates  in  respect  of  the  parish  church  had  ever  been  collected  from  the  inha-> 
bitants  of  Horbury,  that  they  did  not  attend  the  parish  vestry,  and  that 
chapelwardens  for  Horbury  were  sworn  in  separately  from  those  for  Wake- 
field. His  lordship,  upon  this  evidence,  thought  that  the  defendants  were 
entitled  to  a  verdict,  as  all  the  facts  in  the  inducement  to  the  traverse  were, 
in  his  opinion,  admitted.     Verdict  for  the  defendants. 

In  the  foUowing  term,  Alexander  obtained  a  rule  nisi  for  a  new  trial,  or 
for  judgment  non  obstante  veredicto. 

Sir  F.  Pollock,  Sir  W.  W.  Foiieti,  Addmn  shewed  cause  in  Hilary  Term, 
1836. 

Alexander  and  Hoggins  were  heard  in  support  of  the  rule. 

Cur,  adt,  vuil. 

Lord  Denman,  C.  J.  in  the  same  term  delivered  the  following  judgment.— 
The  plaintiff  in  prohibition  complained  of  a  church»rate  laid  on  three  only 
out  of  four  townships,  which  compose  the  parish  of  Wakefield.  The  de- 
fendants claimed  exemption  for  the  fourth  township  (Horbury)  in  a  pilea 
alleging  that  it  had  a  separate  chapel  of  its  own,  and  a  custom  to  perform 
there  all  ecclesiastical  rites,  and  to  repair  it  by  rates  levied  exclusively  on  its 
own  inhabitants,  and  traversing  the  liability  of  all  four  to  repair  the  parish 
church.  Issue  was  joined  on  the  traverse.  On  the  trial  at  York,  before 
Lord  Lyndhurstf  the  plaintiff  contented  himself  with  proving  that  the  town- 
ship of  Horbury  was  locally  situate  in  the  parish  of  Wakefield ;  the  defend- 
ants then  argued  from  the  other  evidence,  that  Horbury  parish  had  a 
separate  chapel  where  the  rites  were  administered,  and  the  learned  judge 
interposed  with  an  observation  to  the  plaintiff's  counsel  that  the  evidence 
appeared  very  strong  to  that  effect.  The  plaintiff's  counsel  required  proof 
of  separate  rates  being  laid,  but  the  judge  then  said  that  issue  was  joined  on 
the  liability  traversed,  and  that  aU  the  inducement  to  that  traverse  was^ 
admitted  by  the  plaintiff's  taking  issue  on  it.  The  jury  thereupon  found  a 
verdict  for  the  defendants,  which  we  are  now  required  to  set  aside,  and  grant 
a  new  trial  or  give  judgment  for  the  plaintiff  non  obstante  veredicto ;  but 
we  think  it  would  be  inexpedient  to  decide  on  this  motion  the  question  of 
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QuMii'i  Bench,  law  that  may  be  raised  to  the  validity  of  the  plea,  because  the  course  taken 
"•^/^^  at  the  trial  in  regard  to  the  evidence  appears  to  us  to  have  been  incorrect 
Graven        Por  the  traverse  of  liability,  if  wrong,  as  too  general^  cannot  be  called  imma- 

•  Sanobrion      terial,  since  it  was  the  very  point  on  which  the  cause  turned ;  and  we  do  not 
and  othen.      see  how  the  plaintiff,  denying  the  traversed  fact,  can  be  supposed  to  have 
admitted  all  the  particulars  in  the  inducement,  which  are  put  forward  as 
making  up  the  general  fact.     If,  on  the  other  hand,  the  traverse  was  inuna- 
terial,  within  the  meaning  of  the  13th  rule  of  Hilary  Term,  4  fVill.  4,  seas 
«      to  authorise  the  plaintiff*  to  pass  over  it  and  select  a  single  fact  for  denial,  be 
ought  to  have  taken  that  course.     As  the  pleadings  stand,  both  parties  are 
content  to  meet  on  the  question  of  liability,  and  the  defendants,  on  whom  eke 
burden  of  proving  the  exemption  of  Horbury  falls,  because  it  is  against 
common  right,  were  bound  to  make  out  all  that  was  necessary  to  that  eoi 
The  least  they  could  do  to  entide  themselves  to  a  verdict  was  to  prove  all 
the  facts  stated  in  the  inducement.     Now  it  is  clear  on  consideration,  tboogk 
it  struck  my  mind  otherwise  during  the  argument,  that  the  mere  facts  of  the 
chapel  being  kept  in  repair  without  coming  upon  the  general  rates  of  the 
parish,  is  no  proof  of  the  custom  to  repair  it  by  means  of  a  rate  levied  co 
the  township,  because  it  may  have  been  preserved  and  repaired  by  voluntary 
contributions  of  the  parishioners  and  others.     It  follows  that  the  defendaoU, 
who  have  obtained  a  verdict  in  favour  of  the  exemption  from  church-rates 
without  proving  that  part  of  their  plea,  which  avers  the  liability  to  chapel- 
rates,  cannot  be  allowed  to  keep  that  verdict,  and  the  plaintiff*  is  entided  \o 
a  new  trial. 

Rule  absolute  for  a  new  trial 

After  this  rule  was  made  absolute,  the  defendants  amended  their  plea. 
The  plea,  as  amended,  retained  all  the  averments  in  the  inducement  to  the 
former  plea,  and^  instead  of  concluding  with  a  traverse  as  before,  averred, 
that  the  inhabitants  of  Horbury  had  immemorially  been  exempt  from  aQ 
liability  to  contribute  to  the  repairs  of  the  parish  church  of  Wakefield.  W 
rification.  The  replication  admitted  that  Horbury  had  never  paid  any  rates 
for  the  repair  of  the  parish  church  of  Wakefield,  and  traversed  all  the  other 
allegations  in  the  plea. 

The  second  trial  took  place  before  Lord  Denman,  C.  J.  at  the  York  spiiii^ 
assizes,  1836,  when  the  defendants  again  recovered  a  verdict. 

In  the  following  term  a  rule  nisi  was  obtained  to  enter  judgment  for  the 
plaintiff  non  obstante  veredicto.  The  case  was  afterwards  turned  into  i 
special  case,  and  argued  last  term  by 

Alexander  for  the  plaintiff,  and  Cresswell  for  the  defendant. 

Cur,  adv,  vuii. 

Lord  Denhan,  C.J.  now  delivered  the  judgment  of  the  Court. — ^Thts 
was  a  suit  in  prohibition,  to  restrain  the  parish  officers  of  Wakefield  fmat 
enforcing  a  rate  for  the  repair  of  the  parish  church,  and  of  three  chapels 
belonging  to  three  townships  within  the  parish,  two  of  which  chapels  were 
appropriated  to  districts,  under  the  church  building  acts,  and  one  was  not  so 
appropriated.     The  rate  was  imposed  on  all  the  occupiers  within  the  parish, 
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whether  they  were  properly  omitted  from  the  rate.  The  jury  found  a  ver-  Queen*i  Benek. 
diet  in  the  defendants'  favour  at  the  summer  assizes  in  1834,  and  again,  in  v^s^^ 
substance,  the  same  verdict  on  a  new  trial  in  the  spring  of  1836,  though  the  Cravxn 
plea  had  undergone  some  amendment.  We  are  to  determine,  whether  the  Sandb'rsoi*" 
amended  plea  states  a  legal  exemption  for  that  township  from  the  common  and  others. 
law  liability  to  be  taxed  for  the  reparation  of  the  parish  church.  The  repli- 
cation, on  which  the  parties  went  to  the  country,  afler  stating  that  the  chapels 
of  the  three  other  townships  were  not  built  in  aid  of  the  parish  church,  on 
which,  however,  no  dispute  was  raised,  further  alleged  in  denial  of  the  plea, 
that  there  is  not,  from  time  whereof  the  memory  &c.,  a  church,  or  chapel 
within  Horbury,  at  which  the  inhabitants  of  that  township  receive  and  have 
immemorially  received  all  manner  of  divine  rites  and  services,  and  that  the 
costs  and  expenses  of  repairing  the  said  church  or  chapel,  and  of  providing 
necessaries  for  the  performance  of  the  same,  have  not  from  time  immemorial 
been  defrayed  'by  rates  and  assessments  on  property  in  Horbury,  and  that 
the  inhabitants  of  Horbury  are  not  exempted  from  the  repairing  of  the 
parish  churchy  but  ought  to  be  rated  and  assessed  thereto.  Then  does  the 
affirmative  of  these  facts  establish  the  exemption  contended  for?  The  plain- 
tiff's argument  was,  that  all  may  be  true,  and  the  township  of  Horbury  may, 
notwithstanding,  have  had  a  church  or  chapel  originally  built  in  aid,  or  (as  it 
is  sometimes  expressed)  in  ease  of  the  parish  church.  It  was  said,  even 
before  time  of  memory,  the  parish  might  be  first  created  and  the  church 
erected,  and  aflerwards  the  chapel  built;  that  all  parochial  rites  may  have 
been  performed  there,  the  inhabitants  of  the  township  taking  upon  them- 
selves exclusively  the  burden  of  repairing  it,  in  which  state  of  things  the 
defendants  did  not  dispute  that  the  liability  to  contribute  to  the  repairing  of 
the  church  would  not  be  taken  away.  The  plaintiff  referred  to  Gibsons 
Codex,  197^  (edit.  1761)  p.  21  (edit.  1713).  No  reference  was  made  to  the 
constitution  o£  Othobon,  which  is  copied  in  the  same  vol.  (p.  235,  edit.  1713) 
"  De  oblationibus  capellarum  restituendis  ecclesisD  matrici,"  which  enjoins 
restitution  of  offerings  from  chapels  to  parish  churches  by  chaplains,  called 
"  ministrantes  in  capellis  hujusmodi  quae  salvo  jure  matricis  ecclesise  sunt 
concessse,'*  which  passage  shows  that  chapels  have  existed  without  the  reser- 
vation of  any  privilege  to  the  mother  church,  or  rather  that  a  parish  church 
and  a  chapelry  may  exist  within  the  same  parochial  boundaries,  without  the 
relation  of  mother  and  offspring,  but  independent  of  each  other,  and  most 
probably  coeval.  In  the  other  place  above-mentioned,  GibsoiCs  text  is  no 
doubt  strong  in  its  import ;  but  it  is  needless  to  observe  that  that  writer  is 
not  to  be  considered  as  an  authority.  The  passage  is  made  up  of  extracts 
from  cases  decided  in  our  Courts,  from  which  it  will  be  found  extremely 
difficult  to  deduce  any  rule  of  law  whatever.  In  some  it  is  said  that  a 
ground  of  exemption  must  be  stated  in  pleading ;  in  others,  that  the  exemp- 
tion should  be  directly  averred,  and  that,  if  it  is  qualified  with  *'  ratione 
inde,"  it  will  be  bad.  In  some  cases  it  is  holden,  that  to  leave  out  of  a 
church-rate  certain  parishioners  or  districts  is  no  ground  for  prohibition;  in 
others,  the  writ  has  been  granted  for  that  reason  without  any  hesitation.  In 
the  case  of  Aston  v.  Castle  Birmidge{a),  the  Court  held,  that  the  inhabitants 
of  a  chapelry,  sued  for  a  rate  raised  for  repairing  a  parish  church,  did  not 

(a)  Hob.  66 ;  2  RoU.  Abr.289. 
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Qtmm'i  Bemek,  entitle  themselves  to  a  prohibitioii,  bj  shewing  that  they  had  in  iatt  refmnd 
v^>^^        their  chapel,  and  had  performed  there  the  rites  of  bapUsm  and  marriage,  if 
CRAVBif        ^j  i)uned  at  the  parish  church.     On  all  hands  it  was  agreed  that  the  mere 
SiiTDnisov     ^^  ^^  repairing  their  own  place  of  worship  gave  no  exenspdon.    Tbeie 
ud  ocheiB.     authorities  could  hardly  have  supplied  any  safe  rule  for  the  decisinn  of  the 
present  case ;  but  at  a  later  period  Lord  Hok  had  to  deal  with  a  case,  dv 
circumstances  of  which  were  almost  identical  with  jisiom  ▼•   Cstik  Bir- 
midge  (a),  and  though  there  was  no  necessity  for  laying  down  the  principle 
on  which  legal  exemptions  must  depend,  yet  he  has  explained  it  in  a  dnr 
and  satisfactory  manner.     In  Bali  v.  Crou  (^),  he  said   "  that  by  ooamos 
law  the  parishioners  of  every  parish  are  bound  to  repair  the  duirch.    la  tke 
principal  case,  those  of  a  chapelry  may  prescribe  to  be  exempt  firom  icpsir* 
ing  the  mother  church,  as  where  it  buries  and  christens  within  ita^^  and  bi 
never  contributed  to  the  mother  church;  lor  in  that  ease  it  shall  be  intended 
coeval,  and  not  a  later  erection."    But  he  observed,  that  **  the  diapel  oosU 
only  be  an  erection  in  ease  and  fiivour  of  them  of  the  chapelry ;  £or  thej  ef 
the  chapelry  buried  at  the  mother  church  till  Hemry  8th's  time,  and  thei 
undertook  to  contribute  to  the  repairs  of  the  mother  church.**     We  bnt 
then  the  opinion  of  this  learned  judge,  at  a  time  when  the  doctrine  of  prohi- 
bition was  fiur  from  obsolete,  that  where  the  chapelry  has  from  beyond  tiaie 
of  memory  performed  all  its  own  parochial  rites  and  aenricsea,  it  shaU  be 
intended  coeval,  and  exempt  from  contribution.     And  such  is  the  effect  of 
the  second  plea.    It  might  perhaps  be  argued  that  the  fiict  of  its  beof 
coeval  ought  to  have  been  pleaded,  and  the  <^Hni<Hi  of  the  jury  taken  upoi 
the  proof;  but  in  truth  it  seems  much  more  reasonable  to  any  that  the  kv 
will  presume  its  independence  and  coeval  antiquity  firom  facta  susceptible  of 
clear  proof,  which  cannot  be  conceived  to  have  existed  if  it  were  a  mere 
chapel  of  ease.     At  any  rate,  if  that  fact  is  necessary  to  consritute  exemp- 
tion, it  must  be  taken  after  verdict  to  have  been  proved  to  the  satisfsctka 
of  the  jury,  who  would  unquestionably  have  drawn  the  inference  firom  wfait 
they  must  have  found  in  sustaining  the  defendants'  plea. 

Another  point  was  made  on  the  eflect  of  the  Church  Buildii^  Acts,  a 
connection  with  a  local  act  for  the  parish  of  Wakefield,  set  ont  in  the  plesd- 
ings.  That  act,  passed  in  the  55  Geo.  3,  enacts  that  the  parish  church  of 
Wakefield,  and  a  chapel  of  St.  John  in  Wakefield,  are  to  be  repaired  by  a 
rate,  without  saying  on  whom  the  rate  is  to  be  levied.  The  declaration  sho 
alleges,  that  the  three  new  chapels  have  been,  under  the  58  &  59  Gca.  % 
built  within  the  parish.  Now  the  5S  Geo.  3,  c.  45,  s.  70,  imposes  the  repsin 
of  district  churches  and  chapels  on  the  districts  to  which  they  may  be  &»• 
signed.  The  59  Geo.  3,  c.  134,  s.  14,  authorises  and  empowers  churdi* 
wardens  of  any  parish,  with  consent  of  the  vestry,  to  raise  money  for  the 
repair  of  any  churches  or  chapels  (i.  e.  any  within  the  parish)  on  the  credit 
of  the  rates;  and  the  S  Geo.  4,  c.  72,  s.  20,  reciting  that  ''  doubts  may  sree 
as  to  the  repairs  of  churches  or  chapels  built  under  the  proviaions  of  die 
two  former  acts,  or  of  this  act/'  enacts  ''  for  remedy  and  preventicm  thereof 
(i.  e.  of  the  doubts)  that  all  churches  built  by  virtue  of  those  acts  or  under 
any  local  acts,  in  cases  in  which  no  provision  is  made  relating  thereto  in  sodi 
local  acts,  in  aid  of  the  churches  of  the  parishes  or  places  in  which  they  shaH 

(a)  Ilob.  66  i  2  RolL  Abr.  289.  (b)  1  Salk.  164 ,  Holt,  138. 
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foe  situated,  shall  be  repaired  by  the  respective  parishes  or  places  at  large  to  Qvun**  BtHch, 
which  such  chapels  shall  belong,  and  rates  shall  be  raised  for  that  purpose  in 
like  manner  in  every  respect  as  for  the  repair  of  the  churches  of  such 
parishes  and  places ;  and  all  the  laws  then  in  force  for  making,  raising,  levy- 
ing and  collecting  rates  for  the  repair  of  churches  shall  be  applied  and  put 
in  force  for  the  making,  raising,  levying,  and  collecting  such  rates  for  the 
repairs  of  such  chapels  as  fully  and  effectually,  to  all  intents  and  purposes, 
as  if  the  same  were  severally,  separately  and  specially  repeated  and  re- 
enacted  in  this  act  for  that  purpose  as  to  the  repairs  of  such  chapels."  From 
these  clauses  in  the  three  acts,  taken  together,  a  right  is  claimed  to  rate  the 
parish  at  large  (of  course  includii^  Horbury)  for  the  repairs  of  the  district 
chapels,  as  neither  by  the  Church  Building  Acts  nor  the  local  act  is  any 
express  provision  made  relating  to  the  levy  of  rates.  And  if  this  liability 
had  been  thrown  on  parishes  at  large  without  places,- the  words  could  hardly 
have  been  satisfied  by  any  other  construction,  but  the  addition  of  that  word 
shews  that  other  divisions  besides  parishes  were  considered  capable  of 
coming  under  the  Church  Building  Acts ;  and  the  studious  preservation  of 
all  laws  then  in  force  seems  to  keep  the  power  of  imposing  rates  precisely 
as  it  was  then  actually  existing  in  each  place.  The  place  then  for  which 
rates  may  be  imposed  in  respect  of  the  new  chapels  in  Wakefield  is  the 
whole  parish,  minus  Horbury ;  for  the  law  then  in  force  excluded  it  from 
the  parish  for  that  purpose.  We  therefore  think  the  plea  good,  as  disclos- 
ing a  substantial  defence  at  common  law,  and  open  to  no  objection  from  the 
recent  statutes. 

Rule  discharged. 


The  Queen  v.  Sir  Robert  Baker,  Treasurer  of  the 

County  of  Middlesex. 

A  RULE  had  been  granted  calling  upon  the  defendant  to  shew  cause  why 
a  mandamus  should  not  issue,  commanding  him  to  pay  to  Jokn  Clark, 
clerk  of  the  session  of  the  delivery  of  the  king's  gaol  at  Newgate,  the  sum  of 
916/.  7s,  4d,t  being  the  amount  of  fees  due  to  him,  in  respect  of  convicts 
capitally  convicted  and  pardoned  on  condition  of  transportation  or  imprison- 
ment ;  convicts  sentenced  to  be  transported ;  and  convicts  sentenced  to  be 
imprisoned  and  kept  to  hard  labour  in  the  House  of  Correction,  instead  of 
transportation,  at  the  general  sessions  of  the  delivery  of  the  king's  gaol  of 
Newgate,  holden  for  the  county  of  Middlesex,  in  1831  and  ISS2, 

When  the  above  rule  came  on  for  argument,  it  was  directed  to  be  put  in 
the  form  of  a  special  case. 

The  special  case  stated,  that  by  the  55  Geo.  3,  c.  156,  it  was  enacted  "  that 
the  clerk  of  assise,  clerk  of  the  peace,  or  other  clerk  of  the  Court  should  be 
paid  by  the  treasurer  of  the  county  the  same  fee  as  had  been  usually  paid, 
or  such  clerk  of  assize,  clerk  of  the  peace,  or  other  clerk  of  the  Court  was 
entitled  to  receive  for  the  order  of  transportation  of  any  offender.  The 
5  Geo.  4,  c.  84,  enacted  that  "  the  clerk  of  the  Court  shall  be  paid  by  such 
treasurer  the  san^e  fee  as  hath  been  usually  paid  and  he  is  lawfully  entitled 
to  receive  for  every  order  of  transportation.    Down  to  1784  the  clerk  of  the 


1.  Hie  clerk  of 
the  •eation  of 
gaol  deliveiyof 
Newgate  U  not 
eotlUed  either  by 
ancient  auge  or 
statute  to  any  fee 
inres|iect  of  con* 
▼icts  sentenced  to 
hard  labour. 

S.  He  is  cnti' 
tied  by  statute  to 
the  fee  usually 
paid  in  respect  of 
convicts  sentenced 
to  trusporution; 
and  the  Court 
granted  a  nan- 
damns,  for  the 
purpose  of  asceiw 
taining  the 
amount  of  the  fee 
usually  so  paid, 
although  his  pre- 
decessor had  not 
for  25  years  re. 
cetved  any  fse 
whatever. 
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Quien'i  Bmeh,  session  of  gaol  delivery  of  Newgate  was  paid,  in  respect  of  every  capital 
convict  reprieved  on  condition  of  transportation,  and  for  every  felon  sen- 
tenced to  transportation,  a  fee  of  6s,  2d. ;  but  it  did  not  appear  that  this  fee 
had  been  paid  since  1784. 

By  5  Anuy  c.  6,  persons  convicted  of  theft  might  be  sentenced  to  hard 
labour,  but  no  fee  was  payable  in  respect  of  such  convicts  to  the  clerk  of  the 
Court  or  other  officer.  By  the  16  Geo.  3,  c.  43,  the  sentence  of  hard  labour 
was  extended  to  other  offences,  and  by  sections  3  and  12,  when  any  offender 
was  ordered  to  hard  labour,  the  clerk  of  the  assize  &c.  was  to  give  a  certi- 
ficate to  the  sheriff  or  gaoler,  and  by  section  17,  such  clerk  of  assize  was 
to  be  paid  the  hke  satisfaction  that  had  been  usually  paid  for  the  order  of 
transportation  of  any  offender.  The  recited  provisions  of  this  act  were  coo- 
tinued  in  force  down  to  March,  1802,  since  which  time  the  sentences  to  hard 
labour  were  imposed  under  the  5  Ann,  c.  6,  and  53  Geo.  3,  c.  1 62,  until  the 
passing  of  7  &  8  Geo.  4,  c.  29.  Since  1802,  however,  certificates  have  beeo 
sent  by  the  clerk  of  the  Court  to  the  House  of  Correction  with  prisoners 
sentenced  to  hard  labour  there. 

In  1778,  Mr.JDeacofi,  then  clerk  of  the  session  of  the  delivery  of  the  king's 
gaol  of  Newgate  for  the  county  of  Middlesex,  bad  a  rule  made  absolute  for 
a  mandamus  to  the  treasurer  of  the  county  of  Middlesex,  to  pay  him  (Mr. 
Deacon)  the  same  fees  for  persons  convicted  of  felony  and  other  oflfences,  at 
the  Old  Bailey,  in  1776,  1777,  and  1778,  and  sentenced  to  hard  labour,  as 
had  been  usually  paid  in  respect  of  convicts  to  be  transported.  These  fees 
were  subsequently  paid  to  Mr.  Deacon  and  to  Mr.  Shelton^  his  successor, 
until  1805.  On  the  death  of  Mr.  Shelton  in  1829,  Mr.  Clark  was  appointed 
his  successor. 

The  following  were  the  questions  for  the  Court. 

Whether  the  clerk  of  the  session  of  gaol  delivery  of  Newgate  is  entided  to 
a  fee  of  6«.  2d.  in  respect  of  each  person  capitaUy  convicted  and  pardoned  on 
condition  of  transportation ;  of  each  person  capitally  convicted  and  pardoned 
on  condition  of  imprisonment  with  hard  labour ;  of  each  felon  sentenced 
to  transportation ;  and  of  each  felon  liable  to  transportation  and  sentenced  to 
be  f imprisoned  and  kept  to  hard  labour,  or  of  either,  and  which  class  of 
offenders. 


Sir  W.  W.  Follett,  (with  whom  was  Channdl)  for  the  crown,  cited  Fleet- 
wood  V.  Finch  {a). 

Sir  jp.  Pollock^  (with  whom  was  Addison)  was  heard  for  the  defendant,  as 
to  Mr.  Clark* a  right  to  fees  in  respect  of  transports,  but  was  told  that  be 
need  not  argue  against  the  other  right  insisted  on  to  fees  in  respect  of  cod- 
victs  sentenced  to  hard  labour. 

Per  Curiam  (6). — As  to  the  fee  claimed  in  respect  of  convicts  sentenced  to 
hard  labour,  we  have  no  doubt.  According  to  Fleetwood  v.  Finch  (a),  a  fee 
is  payable  to  a  public  officer  only  by  ancient  usage  or  act  of  parliament. 
Work  done  is  not  of  itself  sufficient.     Now,  as  the  punishment  of  hard 


(a)  2  II.  BU.  220. 


(6)  Lord  Denman,  C.  J.,    Pattewn,   fftt- 
liamt  tod  Coleridge,  J 8. 
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labour  originated  with  the  5  Ann^  c.  6,  the  claim  to  a  fee  in  respect  of  con-   Qiuen^i  Bench. 
victs  sentenced  to  hard  labour  cannot  rest  on  ancient  usage ;  nor  can  it  rest        N^^/^/ 
on  the  express  allowance  of  statutes,  as  no  such  fee  has  been  payable  by     '^^^  Qoken 
statute  since  the   19  Geo,  3,  c.  74  (1802).     With  regard  to  the  fee  claimed        Bamr. 
in  respect  of  transports,  the  rule  for  a  mandamus  may  be  made  absolute.     It 
is  clear  that  some  fee  is  payable  in  respect  of  them,  though  it  may  be  doubt- 
ful what  has  been  the  amount  of  the  fee  usually  paid.     That  can  be  inquired 
into.     The  circumstance  that  Mr.  ShcUon^  while  in  office,  did  not  receive  the 
fee,  ought  not  to  prejudice  his  successors. 

Rule  absolute  for  a  Mandamus  as  to  the  fee  on  convicts 

sentenced  to  transportation. 
Rule  discharged  as  to  convicts  sentenced  to  hard  labour. 


Wilton  v.  Chambers. 

filR  J.  CAMPBELL  in  Hilary  Term  last  had  obtained  a  rule  nisi  for     An  kttomey  re- 
setting aside  a  judgment  and  other  securities  obtained  by  the  plaintiff  did^uot  ukV^t' 
from  the  defendant  for  business  done  by  him  as  attorney  for  the  defendant  ^^  certificate  aii 

J        1-  .1  ,«/>/.  18«6:— H«tf, 

m  and  subsequent  to  the  year  1826.  that  though  he 

The  affidavits  shewed,  that  the  plaintiff  had  been  admitted  an  attorney  in  j'***  »<>'  pwtue 
1810,  and  that  he  had  taken  out  his  certificate  until  1820.     He  then  ceased  to  thathu  n-admial 
do  so  for  three  years,  and  in  1823  obtained  a  rule  for  his  re-admission.     He  •***?  T**J**^* 

.1  J  ^  ^  ^       ^      and  the  Coort 

did  not  however  take  out  any  certificate  until  1826,  but  did  not  practise  in  ordered  secimties 
the  interval.     The  ground  of  the  rule  was,  that  the  plaintiff  was  disabled  f^l^J^^^"^ 
from  practising  as  an  attorney  by  the  31st  section  of  37  Geo.  3,  c.  90.  ]8t6«  after  he 

had  taken  out 
bis  certificate,  to 

Erle^  CresszLell,  Shee  and  IV,  H.  IVaUon  in  this  term  shewed  cause,  and  be  cancelled, 
cited  Ex  parte  Janes  (a),  Coren  v.  Sharpe  (6),  HUUctry  v.  Hungate  (c).  Ex  parte 
Smith  ((f).  Ex  parte  Calland  (e).  Ex  parte  Richards  (/),  Ex  parte  Clarke  (g), 
Ex  parte  Cunningham  (A),  Slack  v.  fVilkins  (t).  Ex  parte  Nicholas  (A:),  Ex  parte 
Matson  (/),  and  Ross  v.  Hodgson  (m), 

Addison,  who  shewed  cause  for  the  assignee  of  Wilton,  (a  bankrupt)  relied 
on  Ex  parte  Jones. 

Sir  J.  Campbell,  A.  G.,  and  Sir  W.  fV.  Follett,  contra,  cited  Ex  parte  Wat- 
son (n).  Ex  parte  Nicholas  {k),  Skirrow  v.  Tagg  (o),  Ex  parte  BartUtt  (p). 

Cur,  adv.  vuU. 
Lord  Denman,  C.  J.,  on  a  subsequent  day  in  the  same  term  delivered 

(a)  2  Dowl.  p.  C.  451.  (t)  1  C.  &  M.  23. 

(6)  1  B.  &  Ad.  386.  {k)  2  Murtb.  123. 

(c)  3  Dowl.  P.  C.  66.  (0  2  D.  &  R.  238. 

id)  1  Chitt.  692.  (m)  3  A.  &  £. 224, S.  C.  1  Har. &  Wol. 

(e)  2B.&  A.  31511.  265. 

(/)  1  Chitt.  101.  (n)  1  Chitt  208. 

(g)  2  B.  &  A.  314.  (o)  5  M.  &  S.281. 

{h)  1  Bing.  91. .  (p)  1  Chitt.  207. 


ant.    PuUmg  described  himself  to  be  a  resident  householder 
Ledbury  Ward.     He  had  taken  no  part  in  the  election. 

The  affidavits  in  answer,  stated  that  the  revision  had  b 
under  eminent  legal  advice,  and  that  no  business  was  actual!; 
revision,  as  there  were  no  claims  for  insertion  on  the  burg^ess 
objection  to  the  lists  as  made  out  by  the  overseers. 

Sir  /.  Campbell^  A.  G.,  MauU  and  Chilton^  shewed  cause  (a), 
tion  to  the  revision  of  the  burgess  lists  be  sustained,  neither 
nor  any  other  members  of  the  corporate  body,  can  have  an] 
offices,  so  that  the  corporation  will  be  dissolved :  this  is  an  ol 
present  rule,  and  was  entertained  by  the  Court  in  Rex  v.  Tre 
Rex  V.  Bond{c)» 

Secondly.  There  is  no  good  relator  for  this  information.  G 
nected  with  the  borough;  Roberts  and  Pulling  are  both  bi 
former  voted  at  the  election,  and  they  both  stand  in  the  si 
in  some  respects  with  the  defendant,  which  incapacitates  then 
Rex  ▼.  Bond^  Rex  v.  Trevenent  Rex  v.  Parkyn(d),  and  Rex  v 
Lastly,  the  defendant's  title  is  not  invalidated  by  the  mode 
burgess  lists  have  been  revised.  By  sections  18  and  37,  two 
to  revise  the  burgess  lists,  and  no  distinction  is  made  betwi 
divided  into  wards  and  others.  It  seems  that  in  Monmouth  Wj 
nothing  for  the  assessors  to  do.  How  then  can  the  lists  be  vit 
the  43d  section  does  apply  ? 

Sir  fV.  W.  FoUett  and  Whatelj/  contra.  PuUing  is  unexcej 
relator,  he  is  connected  with  the  borough,  and  took  no  part  in 
The  objection  to  this  rule,  on  the  ground  that  it  may  lead  to  tl 
of  the  corporation,  will  have  no  weight  with  the  Court ;  it  wa 
in  Rex  v.  IVhiie^f).  It  is  quite  clear  that  the  burgess  lists  c 
been  revised  by  the  assessors  of  the  Mayor's  Ward.  The  4 
express  upon  this  point  in  all  cases  when  boroughs  are  divided 
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•  to  shew  by  what  authority  he  claimed  to  hold  the  office  of  town  councillor  in  Queen*i  Bench. 
•the  City  of  Hereford.  Tlie  ground  of  objection  to  his  title  was,  that  the  ^ .  ^"^^^^ 
burgess  roll  for  the  Monmouth  Ward  in  tliat  city  had  not  been  revised,  pur-  *  W^^kn 
Esuant  to  the  provisions  of  the  5  &  6  IVill,  4,  c.  76.  This  objection  was  Parry. 
latated  in  two  ways;  1st,  that  the  defendant  had  not  been  elected  by  a  majo- 
rity of  burgesses  duly  inrolled;  2d,  that  no  burgess  roll  existed  at  the  time 
of  his  election.  It  appeared,  that  although  Hereford  had  been  divided  into 
nrards,  and  two  assessors  duly  elected  for  each  ward,  yet  instead  of  the  bur- 
gess list  for  the  whole  city  having  been  revised  by  the  two  assessors  of  the 
Af  ayor's  Ward,  pursuant  to  the  4dd  section  of  the  act,  two  separate  assessors 
had  been  elected  for  the  whole  city,  under  the  d7th  section,  and  the  revision 
had  been  made  by  the  mayor  with  them.  If  these  two  had  no  authority  to 
form  part  of  the  court  of  revision,  the  court  itself  was  never  competently 
formed.  The  mayor  was  sitting  alone,  when  by  the  statute  he  and  two 
issessors  are  required  to  form  the  court.  This  objection  is  of  so  serious  a 
lature,  and  received  at  the  bar  so  insufficient  an  answer,  that  the  rule  un- 
doubtedly ought  to  be  made  absolute,  unless  some  one  of  the  preliminary 
3ir  personal  objections  which  were  made  to  it  be  sustainable.  On  these, 
ihe  arguments  mainly  turned,  and  we  took  time  to  consider  them.  The 
affidavits  in  support  of  the  rule  were  made  by  three  persons  of  the 
^wme  of  Cooke f  Roberts  and  Pulling.  It  was  objected  to  RohertSy  that  he 
vith  a  full  knowledge  of  the  objection  to  the  burgess  list  now  insisted  ouy 
^ad  taken  a  part  in  the  election  in  question,  by  being  himself  a  candidate 
i^id  voter  therein;  and  to  Cooket  that  he  had  also  taken  an  active  part  as  an 
tfgent  in  the  election,  and  besides  had  no  such  interest  as  qualified  him  to 
Hie  a  relator,  being  neither  burgess  nor  inhabitant,  but  only  a  visitor  there 
jn  certain  occasions.  It  was  not  much  insisted  on  that  the  information 
iiould  be  filed  at  the  relation  of  either  of  these  persons.  But  Pulling  was 
^ut  forward  as  a  relator,  against  whom  no  objection  existed,  for  he  was  an 
enhabitant  of  the  city,  subject  to  its  municipal  government,  and  therefore 
Miterested  in  the  due  election  of  the  council.  Rex  v.  Hodge  (a),  and  although 
0y  his  agent,  Cooke,  he  had  protested  at  the  revision  court  against  the  legality 
•f*  the  revision,  he  had  taken  no  part  nor  been  present  at  the  election  for 
ouncillors.  In  the  case  of  Rex  v.  Symonds  (6),  in  which  four  persons  made 
affidavits  in  support  of  a  rule  for  a  quo  warranto,  there  were  valid  personal 
•lyjections  against  three  as  relators,  none  existed  against  the  fourth ;  but  it 
i^aa  urged  that  as  all  were  acting  in  concert  no  distinction  could  be  made. 
fhe  Court,  however,  made  the  rule  absolute,  the  counsel  avowing  such 
ourth  person  to  be  the  relator,  and  that  he  would  be  responsible  for  the 
oats.  It  was  there  indeed  stated  that  the  relator's  affidavit  <*  disclosed  the 
rbole  ground  on  which  the  defendant's  title  was  impeached;*'  and  this  case 
^rtainly  could  not  stand  on  the  affidavit  of  Pulling  alone.  We  do  not  think 
hat  a  material  circumstance,  nor  is  it  relied  upon  by  the  Court  in  the 
Lecision  cited.  A  relator's  case  will  constantly  depend  in  part  on  the  testi- 
viony  of  those  who,  from  want  of  interest  or  their  previous  conduct,  could 
tot  be  themselves  relators.  In  such  cases  the  Court  will  ascertain  who  is 
lie  real  relator,  and  that  he  is  sufficient.  It  will  then  distinguish  between 
iim  and  those  who  are  merely  his  witnesses;  and  will  not  affect  him  by 

(a)  2  B.  &  A.  334,  n.  (6)  4  T.  R.  223. 
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Queen*t  Bench.  ^^^^^  previous  acts  or  declarations  unless  he  be  identified  with  them  in  mdi 
^^v^'        as  disqualify  him  from  being  received  as  a  relator.      It  was  however  nrgel 
The  Queen      Jq  shewing  cause  that,  if  Pany  be  not  duly  elected,  it  is  only  because  tim 
Parry.        ^^  "^  good  burgess  list  in  existence ;  an  objection  which  not  only  applies  tod 
the  councillors  elected  at  the  same  time,  but  to  all  the  existing  buigeno; 
and  shews  that  no  future  valid  election  can  be  made  to  any  municipal  oflbe 
in  the  city.     The  force  of  this  objection  remains  to  be  considered.    It  at* 
not  be  stated  as  a  proposition  of  law,  or  as  a  setded  rule  of  practice  in  dk 
Courts  that  leave  to  file  an  inforjmation  will  not  be  granted,  merely  beoae 
the  effect  may  or  even  will  be  to  dissolve  the  corporation.     That  ohjedii 
was  recently  made  in  the  case  of  Rex  v.  White  (a),  and  under  the  droB' 
stances  properly  overruled.     The  facts  of  that  case  indeed  hardly  sohMfr 
tiated  the  objection ;  but  our  brother  Patteson  there   stated,  that,  "  «ht 
the  objection  is  in  itself  an  individual  objection,  the  circumstance  of  efor 
member  of  the  corporation  being  in  a  similar  predicament  to  the  pefli 
against  whom  the  motion  is  made,  is  not  a  sufficient  ground  to  refuse  a  |i 
warranto."     And  wc  all  agree,  that  in  itself  and  standing  alone,  it  ii  M 
But  the  argument  at  the  bar  in  support  of  the  present  rule  did  not  and  erf 
not  stop  short  of  denying  all  discretion  in  this  Court  as  to  originating  f 
ceedings  in  quo  warranto.     It  was  in  effect  asserted  that,  wherever  a  nm 
able  doubt  is  raised  as  to  the  legal  validity  of  a  corporate  title,  we  are  W 
to  grant  leave  to  file  the  information.     This  proposition,  however,  is  nUJ! 
untenable.     Every  case  (and  they  are  most  numerous)  which  hss  tm^ 
upon  the  interest,  motives  or  conduct  of  the  relator,  proceeds  upon  thefo^ 
ciple  of  the  Court's  discretion.     However  clear  in  point  of  law  the  olfCH 
may  have  been  to  the  party's  abstract  right  to  retain  his  office,  yet  theM 
has  again  and  again  refused  to  look  at  it,  or  interfere  upon  one  or  odsrrf 
these  grounds.     In  the  case  of  Rex  v.  Treoenen  (&),  Abbott^  C.  J.  lays  i^ 
the  general  rule  in  accordance  with  this  view,  and  also  incidentally  dlitft 
its  application  to  a  case  like  the  present.     '*  In  the  case  of  individual 
hers  of  a  corporation,  it  is  wholly  within  the  discretion  of  this  Court  to  # 
whether  an  information  ought  to  be  granted  or  refused;    the  Court 
undoubtedly  in  some  instances  permitted  these  informations  to  be 
where  th^  effect  has  been  thereby  to  dissolve  the  corporation,  but  thit 
been  where  strong  cases  have  been  made  out."     Cases  much  earlier 
nearer  to  the  date  of  the  statute  of  Anne  may  be  found,  which  not  nierelj 
down  the  rule,  but  shew  that  it  had  grown  into  the  admitted  practice  of 
Court.     The  cases  of  Rex  v.  Dawes  and  Rex  v.  Marten^  or  the  Wi 
Cases  as  they  arc  called,  are  very  remarkable  in  this  point  of  view. 
were  often  before  the  Court  and  well  considered,  and  may  be  found  in  1  ^^ 
Bl.  634,  and  4  Burr.  1962,  2022,  and  2120.     In  them  Lord  Man^Uid 
the  discretionary  (^ower  of  the  Court  not  as  a  matter  disputed  or 
proof,  but  as  a  settled  principle  to  be  applied.     And  in  4  Burr,  212S, 
states  the  grounds  on  which  the  Court  in  those  cases  proceeded  is 
application  of  the  principle.     **  1st.  The  light  in  which  the   three 
now  informing  the  Court  of  this  defect  of  title  appear  from  their 
and  conduct  relative  to  the  subject-matter  of  their  information,  previov 
their  making  this  motion.     2d.  The  light  in  which  the  appUcation 

(a)  1  N.  &  P.84;  S.C.  2  Harr. &  Wol. 403.  (b)  2B.ac  A,  4SSL 
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Ifnanifestly  shews  their  -motives,  and  the  purpose  which  it  is  calculated  to    ^^'^  ®*'»*^'* 
jjerve.     3d.  The  consequences  of  granting  the  information.'*     Afler  examin-     xheQuEEM 
jing  the  affidavits  with  these  points  in  view,  the  rules  were  botli  discharged,  v, 

^bough  it  appeared  clear  that  the  titles  of  both  the  defendants  at  the  times        Parry. 
3f  their  election  were  invalid. 

These  seem  to  be  grounds  safely  applicable  to  the  present  case.  On  the 
>ne  hand,  if  the  rule  be  made  absolute,  the  dissolution  of  the  corporation 
may  at  least  be  reasonably  apprehended;  on  the  other,  it  is  remarkable  that 
Ae  affidavits  in  support  of  the  rule  impute  no  corrupt,  fraudulent,  or  indi- 
"•ct  motive  for  the  acts  complained  of  as  irregular ;  nor  do  they  allege  that 
;liey  have  produced  injustice,  inconvenience,  or  even  any  one  result  different 
Iroixi  what  would  have  followed  the  fullest  compliance  with  the  law  as  they 
ay  it  down.  They  do  not  go  the  length  of  suggesting  that  a  single  vote  has 
>een  won  or  lost,  or  that  the  burgess  list  would  have  varied  in  a  single  name. 
t  appears  moreover  that  the  town-clerk  had  taken  the  precaution  of  pro- 
uring,  and  had  bon4  fide  acted  upon  the  most  eminent  legal  advice ;  and  in 
act  neither  claim  nor  objection,  as  regarded  the  MonVnouth  ward  was  made 
'o  the  overseers*  list.  We  do  not  say  that  the  court  of  revision  had,  there- 
Sre,  no  duties  to  perform,  but  in  fact  they  were  not  called  upon  to  perform 
'ny,  and  the  defective  constitution  of  the  court  has  been  in  all  respects  an 
\ninaterial  circumstance.  If  these  considerations  would  under  the  old  law 
^ave  been  entitled  to  weight,  they  lose  none  from  the  passing  of  the  recent 
'tatute.  On  the  contrary,  the  difficulties  that  might  attend  the  construction 
ff  corporations  once  dissolved,  and  the  important  functions  now  vested  in 
"lie  municipal  bodies,  would  rather  induce  increased  circumspection  in  oiur 
^^ceedings.  The  inferior  officers  ought  indeed  to  conform  with  care  to  the 
'V>^isions  of  the  law,  the  wilful  departure  from  them  this  Court  will  visit 
'Vith  severity,  and  even  negligence  may  not  always  escape  animadversion, 
flat  our  discretion  in  the  issue  of  quo  warranto  informations,  must  be  regu- 
^^d  by  a  regard  to  all  the  circumstances  which  attend  the  application,  and 
^U  the  consequences  likely  to  follow.  Upon  die  whole,  for  the  reasons 
tated,  we  act  most  in  accordance  with  the  current  of  authorities,  with  the 
'tatute  of  AnnCf  and  with  the  public  interest  in  refusing  the  pc^ission 
b^yed  by  the  present  rule.  As  there  was  great  irregularity,  however,  in 
be  appointment  of  the  court  of  revision^  we  think  that  it  ought  to  be  dis- 
barged  without  costs. 

Rule  discharged. 


The  Queen  v.  The  Inhabitants  of  Hockwoethy. 

[^TPON  an  appeal  against  an  order  of  justices,  whereby  EKzabeth  Thorn     i.  where  the 

was  removed  from  the  parish  of  Hockworthy  in  the  county  of  Somerset,  p^u^^  ^xhitl 
>  the  parish  of  Chipstable  in  the  same  County,  as  the  place  of  her  last  legal  p^Wiwatthe 

appeal  stated  b  j 
the  appellants  andcr  4  &  5  W.4,c.  76,  s.  81,  Md,  that  the  respoodenti  were  not  bonod  to  make  oat  aoj 
priml  fitrie  case  of  settleineiit  in  the  appellant  pariih. 

2.  Where  an  iustrument  not  uiiJer  seal  purpons  to  demise  incorporeal  hcreditainents  as  well  as  land, 
and  the  sessions  find  that  the  land  alone  Is  wortli  mon  than  101.  a  ytar,  a  settlement  may  be  gained  in 
respect  of  the  occupation  of  the  land  under  inch  instmmcnt. 

3.  Such  an  instrument  resenring  a  rent  of  less  than  100/.,  is  safficlently  stamped  with  •  1/.  lOr.  stamp. 

Z  Z  2 
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Qiuen't  Bench,   settlement,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  dot 
*^v^^        Court  on  the  following  case : — 
The  QuKiN         A  notice  of  appeal  and  of  the  grounds  of  appeal    had  been  duly  serredk 

Inhabiunuof    ^^®  appellant  parish.     The  grounds  of  such  appeal  were  as  follows:  namdj. 

HocKwoRTiiY.  That  John  Thorn  deceased,  (the  late  husband  of  the  said  E.  T.)  was  legaBr 
setded  in  the  parish  of  Bampton  in  the  said  county  of  Devon,  by  rentiDgcf 
one  Mr.  Robert  EUworthy  certain  lands  and  hereditaments  situate  in  the  sal 
parish  of  Bampton  for  a  year,  from  Lady-day,  1830,  at  a  rent  of  upwards  flt 
10/.  a  year,  and  that  he  occupied  the  same  for  a  year,  and  paid  a  year'iRK 
for  the  same ;  and  that  the  said  £.  7.,  the  widow  of  the  said  J.  7*.,  is  le^ 
setded  in  the  said  parish  of  Bampton. 

When  the  above  notice  had  been  read  at  the  trial  of  this  appeal,  it  «s 
contended  by  the  respondents,  that  looking  at  the  terms  of  it,  they  hsdn- 
ceived  no  notice  to  prove  the  settlement  in  the  appellant  parish,  and  thattk 
appellants  were  bound  to  prove  the  settlement  in  Bampton,  to  whidi  aii* 
the  statement  of  their  grounds  of  appeal  was  confined.  The  Court  howcve 
called  upon  the  respondents  to  support  their  order,  by  proving  the  leoi^ 
ment  (as  stated  in  their  examination)  in  the  appellant  parish.  The  reipa^ 
ents  objected  to  the  right  of  the  appellants,  under  the  terms  of  their  nn 
to  cross-examine  the  witness  on  this  part  of  the  case.  The  Court  beUii 
they  were  entided  to  cross-examine,  and  they  did  so.  The  responiflP 
attempted  to  prove  a  setdement  in  the  appellant  parish  by  hiring  and  senift 
which  in  the  judgment  of  the  Court  they  failed  to  substantiate*  The  vg^ 
lants  then  attempted  to  establish  a  settlement  of  the  pauper  through  herle 
husband,  by  reason  of  his  renting  a  tenement  (as  stated  in  their  notice)  t 
the  parish  of  Bampton,  and  tendered  in  evidence  an  instrument  signed  if 
the  pauper's  husband  and  one  Robert  Elstoorthi/,  of  which  the  followii^Bi 
copy. 

"  Memorandum  of  agreement  made  the  24th  day  of  March  1830,  betna 
Robert  Elsworthy  of  B&mpton  in  the  county  of  Devon,  &c.  of  the  one  part,  a 
John  Thorn  of  Chipstable  &c.,  of  the  other  part,  witnesseth,  that  the  !^ 
R,  E.  doth  let  unto  the  said  J.  7^.,  a  dairy  consisting  of  ten  cows  aod  a 
living  calves,  to  be  all  in  pail  by  the  1st  of  May,  or  3s.  6d.  per  week  tost 
allowed  for  the  deficiency  of  each  or  either  of  the  said  cows  after  the  Istc 
May;  and  if  any  or  either  of  the  said  cows  should  fail  by  loss  of  mflks 
misfortune,  afler  seven  days  notice  has  been  given,  to  be  exchanged  3 
another,  or  satisfaction  made  for  such  loss ;  also  the  kitchen,  back-kitcl& 
dairy,  two  bed-rooms,  (except  as  hereinafter  excepted)  also  sufficient  S^ 
charges,  pigsties,  and  other  appurtenants  which  ha:>  been  usually  let  vt: 
the  said  dairy,  together  with  the  north  part  of  the  garden,  and  120  pcitiB 
properly  manured  and  cultivated  for  potatoes,  and  25  faggou  of  wood  to  br 
delivered  in  court  for  each  cow,  with  liberty  of  cutting  browze  at  the  as 
Robert  Elsworthy's  appointment,  to  be  found  a  horse  one  day  in  a  week  wto 
barrelling  of  butter,  and  one  day  a  fortnight  when  not  barrelling.  The  pip 
to  run  in  the  east  part  of  the  orchard  until  the  apples  are  necessary  tobt 
saved,  and  then  in  the  Gorney  until  the  apples  are  taken  in,  and  to  be  bfc 
well  ringed  to  prevent  their  doing  damage ;  and  also  to  have  certain  l^ 
of  ground  called  Great  South  Moor  Cross  Park,  Gorney  Middle  Casde,W 
West  Casde,  and  the  first  fortnight  keep  in  the  South  Castle.  Abo  ^ 
pasture  of  the  home  meadow  after  the  bay  is  carried  off,  until  the  1st  ixj^ 


to 
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November,  1830,  the  pasture  of  tbe  West  Meadow  until  the  20th  day  of  Queen's  Bench, 
November,  and  the  pasture  of  the  Lower  Meadow  until  the  25th  day  of        Vrf*\^%; 
December  1830,  the  said  Lower  meadow  to  be  unstocked  when  very  wet,     '^**«  Quebk 
and  to  help  mow  and  make  the  hay  in  the  said  meadows  free  of  expense,    inhabitants  of 
except  being  found  in  meat  and  drink ;  the  hay  to  be  put  in  one  rick,  and   Hockwortbt. 
divided  into  three  parts,  two  of  the  three  parts  to  be  for  the  use  of  the  said 
cows,  one  of  which  two  parts  to  remain  unconsumed  at  Lady- day  1831,  and 
to  keep  the  windows  properly  glazed,  and  so  to  leave  the  same  at  the  end 
of  the  term,  except  what  glass  the  said  R.  E.  or  family  breaks ;  in  consi- 
deration of  the  said  J.  T,  his  executors,  administrators,  or  assigns  paying 
unto  the  said  R,  E,  the  sum  of  75/.,  the  first  quarter's  rent  to  be  paid  on  or 
before  the  24th  day  of  June,  the  second  payment  at  Michaelmas,  the  third 
payment  at  Christmas,  and  the  fourth  payment  at  Lady-day,  1831,  being  the 
end  of  the  term.     Also  the  said  R,E.  reserves  liberty  of  the  fire  place  in  the 
kitchen  with  a  friend  or  his  servants  when  required,  and  also  to  dress  all 
meat  and  vegetables  that  might  be  wanted,  and  the  chamber  over  the  back 
kitchen,  and  liberty  of  his  servant  girl  sleeping  in  one  of  their  bed-rooms. 
And  also  the  said  </.  jT.,  or  his  attendants,  to  dress  all  meat  and  vegetables 
'  when  wanted,  the  servant  girl  to  assist;  also  half  the  poultry  and  eggs,  the 
'  hearth  ashes  to  be  at  the  disposal  of  the  said  R.  £.;  the  cows  to  be  put  to 
'  bull  so  as  to  calve  by  the  25th  of  March,  1831,  and  if  any  or  either  of  the 
-  said  cows  should  not  go  to  bull,  to  be  at  the  disposal  of  the  said  il.  E,  the 
I  2d  February,  1831;  the  said  R.  E.  to  find  all  firing  for  his  use  in  the 
kitchen,  the  cows  to  be  kept  on  straw  before  they  have  calved  during  the 
winter,  also  to  have  half  of  the  poultry  and  eggs,  and  liberty  of  running  pigs 
with  the  said  </.  T.,  who  is  to  keep  fence  for  his  own  pigs  and  to  attend  to  all 
stock  on  the  said  farm  in  the  absence  of  the  said  R.  £.,  the  parting  in  the 
orchard  to  be  kept  at  a  joint  expense  ;  the  said  J.  T.  to  work  for  \8,  and 
liquor  when  required,  and  to  quit  at  the  end  of  the  year  without  any  further 
notice,  unless  otherwise  agreed  on.     In  witness  whereof  &c.'' 

The  above  agreement  was  stamped  with  a  1/.  \0s,  stamp,  and  the  pauper's 
husband  occupied  under  it  the  premises  referred  to  therein  for  above  a  year, 
and  paid  to  the  amount  of  75/.  reserved  by  it.  The  respondents  objected, 
1.  That  the  stamp  was  insufficient.  2.  That  the  instrument  purported  to 
be  a  demise  of  incorporeal  hereditaments,  and  should  therefore  have  been 
under  seal.  The  questions  intended  to  be  submitted  to  this  Court  are, 
1.  Whether  looking  at  the  terms  of  the  notice  of  appeal,  the  Court  of 
Quarter  Sessions  were  right  in  requiring  the  respondents  to  prove  a  settle- 
ment in  the  appellant  parish,  and  whether  the  appellants  were  entided  to 
cross-examine  witnesses  called  for  such  purpose.  If  the  Court  should  be 
of  opinion  that  the  sessions  were  right  in  that  respect,  the  order  of  removal 
to  be  quashed.  If  the  sessions  were  wrong  in  that  respect,  the  order  of 
removal  is  to  be  confirmed,  unless  this  Court  should  be  of  opinion  that  the 
settlement  in  Bampton  was  proved  in  reference  to  the  two  following  ques- 
tions, and  in  that  case  the  order  of  removal  is  to  be  quashed,  (that  is  to  say)i 
whether  the  instrument  before  mentioned  was  properly  stamped,  so  as  to  be 
admissible  in  evidence.  2.  Whether  a  settlement  was  gained  by  occupying 
under  that  instrument  the  premises  mentioned  in  it,  and  by  paying  the  75/. 
per  annum  reserved  by  it. 

The  case  came  on  for  argument  in  this  tenui  but  the  Court  sent  back  Ae 


the  grounds  of  appeal  that  such  proof  were  required.  It  ii 
in  all  cases,  even  where  no  grounds  at  all  of  appeal  are  stat< 
ents,  by  transmitting  the  order  of  removal  and  the  paupei 
undertake  to  prove  a  settlement  in  the  appellant  parish.  J 
xcick  (a)  is  however,  against  this  position. — [Lord  Denman^  ( 
the  intention  of  the  legislature  was,  that  the  appellants  she 
of  any  defect  whatever  in  their  adversaries  case,  on  which 
rely.] — Secondly,  a  settlement  was  gained  in  Bampton.  It  i 
as  an  incorporeal  hereditament  cannot  pass  except  by  deed, 
which  related  to  incorporeal  hereditaments  as  well  as  land 
void.  Even  if  that  were  so^  the  sessions  on  a  question  of  se 
look  at  the  actual  occupation  and  payment  of  rent  by  the  pau 
tain  the  value  of  the  several  subjects  of  demise,  Rex  ▼.  Pick 
no  incorporeal  hereditament  was  demised.  The  subjects  o 
either  goods  and  chattels,  as  the  browse.  Smith  v.  Surmam  (c 
land.  A  demise  of  pasture  is  a  demise  of  land  itself,  Shep.  T( 
diner  v.  Williamson  {d)^  where  a  distress  was  made  for  rent 
from  an  incorporeal  hereditament  and  partly  from  land,  althc 
no  demise  by  deed,  is  not  in  point,  because  as  the  rent  was  i 
both  subjects  of  demise,  there  was  no  ascertained  sum  for  whi 
could  be  made  in  respect  of  the  land.  In  Bird  v.  Higginson  (e 
said,  "  Are  there  not  cases  where  a  rent  being  nominally  n 
two  things,  of  which  one  was  capable  of  having  rent  issuing  out 
other  not,  the  rent  has  been  held  to  issue  wholly  out  of  the 
Farewell  v.  Dickenson  (f)  is  an  authority  for  this  doctrine.  ' 
sufficient,  whether  the  instrument  be  treated  as  an  agreen 
Clayton  v.  Burtenshaw,  in  which  the  1/.  iOs.  stamp  was  held  to 
was  the  case  of  a  deed,  and  the  instrument  was  held  to  fall  i 
of  a  deed  not  otherwise  charged. 

T,  //.  TerreUf  contra.    A  demise  not  under  seal,  and  rek 
incorporeal  hereditaments,  is  wholly  void.  Bird  v. 
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instrument  was  a  "  lease  not  otherwise  charged"  within  55  Geo,  3,  c.  184,  for   Queeti't  Bench, 
it  reserred  rept  for  distinct  subject  matters,  Coster  v.  Cowling  (a).  v^s*^ 

The  Queen 

V. 

Per  Curiam  (b). — Whatever  might  be  the  effect  of  the  contract  between    inhabitants  of 
the  parties  to  it,  the  demise  was  not  void  for  the  purpose  of  settlement.    Hockworthy. 
The  holding  was  good  as  regarded  the  land.     So  where  freehold  and  copy- 
hold are  demised  together  without  license  from  the  lord,  the  demise  is  good 
for  the  freehold.    The  stamp  too  was  sufficient. 

Order  of  Sessions  confirmed. 

(a)  7  Bing.  456.  (6)  Lord  Denman,  C.  J.,  Litiledale,  Wil- 

liams, and  CoUridgtt  Js« 


Sibley  v.  Fisher. 

A  SSUMPSIT  by  the  indorsee  against  the  indorser  of  a  bill  of  exchange,     in  an  action  by 

dated  the  10th  December^  1836.     The  four  first  pleas  denied  the  in-  against  the  in- 
dorsements.    The  fif^h,  the  presentment.     The  sixth,  the  notice  of  dis-  don«of*biii, 

*  .  where  tlie  indoree- 

honour  to  the  defendant.    The  seventh,  the  consideration  for  the  indorse-  menu  wen  de- 
cent. "^U'^'^V^    WM 

making  of  die  t>Ui 

At  the  trial  before  Lord  Denman^  C.  J.,  at  the  Middlesex  sittings  afler  edmitted,  the 
Trinity  Term,  1837,  the  bill  when  produced  bore  the  appearance  of  having  ^c'l^nt  ft^^^n"""' 
been  altered  from  the  15th  December  to  the  10th.     It  was  contended,  that  alteration  in  its 
the  plaintiff  was  bound  to  account  for  the  alteration.     His  lordship  over- 
ruled the  objection.     Verdict  for  the  plaintiff. 

Jervis  in  the  following  term  moved  for  a  new  trial.  Every  alteration 
appearing  in  an  instrument  is  prima  facie  improper,  and  the  onus  lies  on  the 
party  setting  up  such  an  instrument,  to  prove  the  alteration  to  have  been 
properly  made,  Herman  v.  Dickenson  (c).  Although  there  was  no  plea  in 
this  case  denying  the  making  of  the  bill,  yet  the  judge  at  the  trial  was  bound 
ex  officio  to  reject  the  bill,  the  alterations  in  which  had  not  been  accounted 
for. 

Cur,  adv,  vult. 

Lord  Denman,  C.  J.  on  a  subsequent  day  in  this  term  delivered  judg-^ 
ment. — We  think  that  as  the  making  of  the  bill  was  admitted  on  the  record, 
the  plaintiff  was  not  bound  to  account  for  the  alteration. 

Rule  refused. 

(c)  5  Bing.  183. 
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Marston  v.  Rok,  on  the  several  demises  of  WrLLim 
John  Fox  and  another. 

IN  THE  EXCHEQUER   CUA-SiBER. 

■pJECTMENT  for  londa  in  Staffordshire.  At  the  trial  before ^iirw.S 
at  the  Gloucestershite  spring  assizes,  183G  (in  which  countyAetn 
was  had  by  suggestion),  tlie  plaimiff  in  error,  who  claimed  ondi!r»«3< 
John  Fox,  dated  17th  January.  1835,  duly  executed  to  pass  real  profen 
admitted  the  title  of  HlUiam  John  Fox,  as  heir  at  law. 

He  offered  in  evidence  two  previous  wills  of  the  testator, — one  inuiVi 
■    March,  I83i,  Ly  whicli  the  testator  devised  all  his  real  property:  snbJMl 
an  annuity  of  40?.  to  Ana  Bakruxll,  to  his  brother  Joteph  Fax. 

The  other  was  dated  1st  December,  1835,  by  which  he  left  cerMnta 


r  life,  [ 


md  all  the  residnerfli 


1  objected  t( 
exceptions 


,  but  it  was  rewiwil 
was  tendered  bytbt^ 


JwVwUtoi-.'p      and  tenements  to  Annt  Bakr-wtll  for 

mikiB  ti»t  iiii      fcnl  property  to  the  plaint 

»"™".'d,''i,°'.d-       The  admission  of  this  evidence  was 

■iHibie  u  Kbiit     tbe  learned  Judge  i  whereupon  a 

>r  in»  111  iHDc       fendant  in  error.  | 

•rH(hnvt>«.  The  plaintiff  in  error  having  proved  the  death  of  yowepA /ot,  the  W 

s.  inoninu  of  the  testator,  in  November,  183*,  also  ofiered  in  evidence  certain  loi 
imtoiibo f ■•0-  fy^jjji  ,j^g  testator,  ilie  first  dated  10th  January,  18S5,  the  last  Uil 
Md  Mt  u<e  cur'  bruary,  1635,  which  announced  his  marriage,  two  days  before,  witfc* 
™ '/ tt'u M™'  Bakewfll,  and  among  other  expressions  of  attachment  to  the  plaiid: 
laOicHiit  uini  >  error,  contained  I  lie  following, — "  Dear  William,  no  act  of  mine  ehJf 
fa?th^»ife°"^'    judice  the  interest  of  relatives." 

Doij.bai.uch  He  also  offered  in  evidence  various  declarations  of  the  testator,  on** 

^■h1™u'"  about  a  month  afier  his  marriage,  staling  that  he  felt  very  ttnwell ;  i)*l 
lu  tlie  ciiiiditu        „,|]]  j^yg  made  ;   that  it  >vas  as  it  should  be,  for  it  should   never   be  al:^ 

s.  sa^i"l\M  that  he  did  not  wish  his  marrying  ,Ynn  BalceweU  to  prejudice  his  friend  ffi^ 
ifter-Mcquiredp.o-  JUgriloH  (the  plaintiff  in  error)  at  all:  another,  eight  or  ten  days  befon 
fnm  the  timd»D,  death,  that  he  had  made  his  will,  and  would  not  alter  it ;  that  he  had  H 
will  Mt  prevrot     chief  part  of  his  property  to  the  plaintiff  in  error,  and  had  taken  cait ' 

4.  If  ihe  tp^      the  BatnccUs  should  not  have  any  part  of  his  property. 
i»Kiod"mud'.4        ^'"^  admission  of  these  letters  and  declarations  in  evidence  was  obje 
■grte  Id  purchua    to,  but  they  were  received  by  the  learned  Judge  ;  whereupon  a  bill  of 
ti«rSt'lni«i«te    ceptions  was  tendered  by  the  defendant  in  error. 

ud  unmviied.  The  defendant  in  error  offered  in  evidence  declarations  of  the  testal« ' 

HTfiUnjuch't.-    t've  to  his  intended  wife's  dower  (set  out  in  the  special  verdict).    Tl 
ute imni«ii.ipi)(     were  objected  to,  but  received  by  the  learned  Judge;    whereuponaln 
iriuiori  >nd  ir     exceptions  was  tendered  by  the  plaintiff  in  error. 
Se  "'^uwe"''"'       "^^^  defendant  in  error  having  proved  the  contract,  lease  and  releaWi 


>  piri;  lo  >  wrilMD  ■gCMnsiiC  to  punhut  sBtertd  Ii 
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other  circumstances  (set  out  in  the  special  verdict)  relative  to  some  property   Queen*t  Benetu 
at  Marston  Montgomery,  in  Derbyshire,  also  offered  to  prove,  by  parol  evi- 
dence, that  this  property  had  been  purchased  by  Joseph  Fox^  as  agent  for  the 
testator. 

This  evidence,  so  offered  by  the  defendant  in  error,  being  objected  to,  was 
rejected  by  the  learned  Judge ;  whereupon  a  bill  of  exceptions  was  tendered 
by  the  defendant  in  error. 

The  jury  found  a  special  verdict  to  the  effect  following : — On  the  17th  Ja* 
nuary,  1835,  John  Fox  (deceased)  made  his  last  will  in  writing,  duly  executed 
to  pass  real  estates,  by  which  he  devised  several  messuages,  closes,  and  lands 
**  unto  and  to  the  use  of  his  friend  Ann  Bakewell,  of  Uttoxeter  aforesaid, 
spinster,  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  or  so 
long  thereof  as  she  shall  remain  sole  and  unmarried,  subject  nevertheless  to 
impeachment  for  waste  ;  and  from  and  after  the  decease  or  marriage  of  the 
said  Ann  Bakeroell,  which  shall  first  happen,  he  gave  and  devised  the  said 
messuage  &c.  to  his  relative  Wiiliam  Marston"  He  then,  after  some  devises 
and  legacies,  which  he  charged  on  his  real  property  therein  devised  to  WUliam 
Marston,  gave  and  bequeathed  all  his  messuage,  farms,  lands,  tenementSt 
tithes,  and  hereditaments,  and  real  estates,  and  parts  and  shares  of  such,  not 
before  disposed  of,  and  whether  freehold,  copyhold,  or  customary,  and  whether 
in  possession,  reversion,  remainder,  contingency,  or  expectancy,  with  all  rights 
&c.  thereto  belonging,  to  the  said  Wtlliam  Marston,  and  his  heirs  &c.,  for 
ever,  subject  as  aforesaid,  and  to  the  payment  of  his  debts  ;  and  he  appointed 
WUUam  Marston  and  John  Hordern  his  executors. 

From  the  S5th  March,  1834,  down  to  the  time  when  the  testator  executed 
the  said  will,  he  contemplated  a  marriage  with  Ann  Bakemeli  therein  named. 
On  the  21st  February,  1835,  he  married  Ann  Bakcwell,  and  lived  with  her 
up  to  the  time  of  his  death.     He  had  been,  from  the  time  of  his  marriage 
down  to  his  death,  in  a  bad  state  of  health,  and  on  the  11th  day  of  May, 
1835,  he  was  taken  ill,  and  died.     At  the  time  of  his  death  he  was  seised  in 
fee-simple  of  all  the  premises  mentioned  in  the  declaration.     Ten  weeks 
before  his  death  he  told  Elizabeth  Stone  that  his  will  was  deposited  in  an  oak 
chest,  whereof  he  kept  the  key  in  his  bed-room,  and  it  was  there  found  by 
her  shortly  after  his  death.     On  the  16th  October,  1835,  the  wife  of  the  said 
John  Fox  was  delivered  of  the  said  fVilliam  John  Fox,  one  of  the  lessors  of 
the  plaintiff*,  who  is  the  only  son  and  heir  at  law  of  the  testator.     Of  the 
lands  of  which  the  testator  died  seised,  his  widow  would  be  entitled  to  dower 
unless  she  was  deprived  of  such  dower  by  the  operation  of  his  will  (a),  or 
by  operation  of  law.    The  testator,  on  the  20th  November,  1834,  had  agreed 
to  purchase  a  house  for  690/.,  for  the  purpose  of  residing  in  when  married. 
In  the  draft  conveyance  sent  to  the  testator  for  his  perusal,  was  inserted  a 
declaration  that  any  wife  testator  might  take,  should  not  be  entitled  to  dower. 
The  testator  requested  that  such  clause  should  be  struck  out.     Upon  its 
being  explained  to  him,  that,  as  he  was  on  the  point  of  marriage,  if  after  he 
married  he  wished  to  resell  the  property,  he  could  not  do  so  without  the  con- 
sent of  his  wife ;  he  said  he  was  perfectly  aware  of  that ;  that  he  did  not 
intend  to  debar  his  wife  of  dower.     On  the  30th  of  September,  1829,  Joseph 
Fox,  the  brother  of  John  Fox,  entered  into  a  written  contract  for  the  purchase 

of  some  property  at  Marston  Montgomery,  in  the  county  of  Derby>  at  the 

(a)Seo3&4WiU.4,  C.106. 
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Qitetii'f  Btnch.  sum  of  463/.  14«.  6(iy  with  certain  trustees  under  the  will  of  J^i^  Etckei^ 
deceased.  On  the  28th  day  of  March  following,  Jokm  Fox  was  let  into  pot- 
session  of  the  said  last-mentioned  premisesi  but  the  titles  not  being  then 
complete,  it  was  agreed  that  he  should  receive  the  rents  and  profits  £Nim 
that  period,  and  should  pay  interest  to  the  said  trustees  on  the  amount  of 
the  purchase-money,  until  the  purchase  was  completed.  After  this  agiee- 
ment,  John  Fox  in  like  manner,  as  the  purchaser  of  the  other  parts  of  the 
same  estate,  which  was  sold  in  lots,  was  let  into  possession  of  the  said  pro- 
perty so  contracted  for  by  Joseph  For,  and  let  the  same  to  Jokm  DeamUtt  who 
held  the  same  as  tenant,  and  paid  rent  half-yearly  to  John  Fox  fixmi  the  ssid 
25  th  day  of  March,  18d6,  up  to  the  time  of  his  decease,  some  of  which  pay- 
ments were  made  in  the  presence  of  his  brother  Joseph.  No  other  oootiact 
than  the  one  mentioned  to  have  been  entered  into  by  Joseph  Fox  wbh  the 
trustees  was  made  &r  the  last-mentioned  property.  On  the  17th  daj  of  No* 
▼ember,  1834,  Joseph  Fox  died,  unmarried  and  intestate,  seised  of  consider- 
able  real  estates  in  fee  simple  in  possession,  which  thereupon  descended  to 
JohnFoXf  as  his  only  brother  and  heir  at  law,  and  John  Fox  was  the  sole  neit 
of  kin  of  Joseph  FoXf  and  was  entitled  to  administration  of  the  personal  es- 
tate of  which  he  died  possessed.  By  deeds  of  lease  and  release,  bearing 
date  the  6th  and  7th  of  March,  1835,  the  property  at  Marston  Montgomeiy, 
was  conveyed  by  the  said  surviving  trustees  under  John  Etches*  will  to  John 
Fox^  in  consideration  of  463/.  lis,  64.^  who  thereupon  paid  the  said  purdiase- 
money  and  interest  upon  the  same,  from  the  25th  day  of  March,  18d0.  In 
the  month  of  August,  1835,  John  Deamlie  paid  half  a  year's  rent,  due  finr  die 
aame  premises  on  the  25th  day  of  March  preceding,  to  John  Holdem^  who 
was  one  of  the  execufors  of  John  Fos.  The  value  of  the  real  estate  left  by 
John  Fox  amounted  to  about  49,000/. 

An  action  of  trover  for  the  title-deeds  of  the  same  estate,  brought  ia 
the  Court  of  Exchequer  between  the  same  parties,  came  on  for  trial  at  die 
same  assizes,  upon  which  the  same  question  arose.  Judgment  was  given  lor 
the  defendant  in  error,  in  the  ejectment  in  the  Queen's  Bench,  without  argu- 
ment ;  and  it  was  consented  that  the  writ  of  error  on  the  ejectment  should 
be  argued  before  all  the  Judges,  and  that  both  cases  should  abide  their  de- 
cision thereon. 


The  case  was  argued  on  June  13th,  November  1st,  and  November  27th, 
1837,  before  Tindal,  C.  J.,  Lord  Abinger,  C.  B.,  Park,  J.,  LitiledaU^  J., 
Vaughan^  J.,  Parke,  B.,  BoUand,  B.,  Bosanquet,  J.,  Alderson,  B.,  Paiicson^  J., 
Gume^,  B.,  fVilliamSf  J.,  Coleridge^  and  CoUmanf  J.,  by 

Sir  y.  Campbellf  A.  6.  for  the  plaintiff  in  error. 

Sir  IF.  W.  Fotiett,  for  the  defendant  in  error  (a). 


(a)  It  bat  not  been  thought  neceuaiy  to 
introduce  the  arguments  of  counsel  tnd  au- 
thorities relied  on.  The  Act  for  the  amend- 
ment of  the  Laws  relating  to  Wills,  7  Will.  4 
and  1  Vict,  c.26,  as.  18, 19,  having  provided, 
with  respect  to  wills  made  after  1st  January, 
1838,  that  trery  will  mads  by  a  man  or  wo- 


man shall  be  revoked  by  his  or  her  maniage, 
and  that  no  will  shall  bie  revoked  by  any  pie- 
sumption  of  an  intention  on  the  gruund  dTaa 
alteration  in  circumstances.  See  tlie  above 
statute  as  to  the  mode  of  lerdktng  ot  illeriiig 
wills. 
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TiNDAL,  C.  J,  in  the  ensuing  Hilary  term  (a),  delivered  the  judgment  of  Qusen't  Bineh. 
the  Court.     This  case  has  been  brought  by  three  writs  of  error  from  the 
Court  of  Queen's  Bench,  where  judgment  has  been  given  for  the  lessor  of  the 
plaintiff,  on  a  special  verdict.     The  plaintiff  below  brought  an  ejectment  to 
recover  certain  lands  in  Stafibrdshire,  the  trial  of  which  action  was  removed, 
by  a  suggestion  on  the  record,  to  Gloucester,  where  it  took  place  before  my 
brother  Aldenon,     Upon  the  trial,  cross  bills  of  exceptions  were  tendered 
to  and  allowed  by  the  learned  Judge  ;  that  on  the  part  of  the  lessor  of  the 
plaintiff,  containing  exceptions,  as  well  against  the  admission  of  evidence 
given  by  the  defendant  below,  as  also  for  the  rejection  of  evidence  which  be 
had  offered ;  that  on  the  part  of  the  defendant  below,  for  the  rejection  of 
evidence  only.     One  of  the  writs  of  error  has  been  sued  out  by  the  defendant 
below  to  bring  up  the  judgment,  which  was  given  without  argument  on  the 
special  verdict ;  and  each  party  has  brought  up  his  own  bill  of  exceptions 
by  a  writ  of  error  sued  out  by  himself.    Anodier  action,  namely^  an  action 
of  trover,  for  the  title-deeds  of  the  same  estate,  had  been  brought  by  the 
lessor  of  the  plaintiff  against  the  defendant  below,  in  the  Court  of  Exchequer, 
and  came  on  for  trial  before  the  same  Judge  at  the  same  assizes ;  and  as  the 
very  same  question  arose  in  both  actions,  a  course  precisely  similar  was  pur- 
sued in  both,  and  for  the  purpose  of  avoiding  as  well  unnecessary  expense 
to  the  parties,  as  loss  of  time  to  the  respective  Courts  of  Error,  it  was 
thought  convenient  that  the  argument  of  the  writs  of  error  in  the  first-men- 
tioned cause  should  take  place  in  the  presence  of  all  the  Judges  of  the  three 
Coiurts  of  Westminster  Hall ;  the  parties  having  consented  that  both  cases 
should  abide  the  decision  of  the  present,  and  this  case  has  accordingly  been 
argued  in  the  presence  of  all  the  Judges  of  England,  with  the  exception  of 
Lord  Denman,     On  the  part  of  the  plaintiff  in  error  (the  defendant  below), 
it  was  contended,  that  admitting  the  general  rule  to  be  established  that  mar- 
riage and  the  birth  of  a  child  operated  as  the  revocation  of  a  will  made  be- 
fore the  marriage,  where  the  wife  and  child  were  left  without  provision,  yet 
such  revocation  was  grounded  on  an  implied  intention  of  the  testator  to  re- 
voke his  will  under  the  new  state  of  circumstances  which  had  taken  place 
since  the  will  was  made,  and  upon  such  implied  intention  only ;  and,  conse- 
quently, that  any  evidence  was  admissible  on  the  part  of  the  devisee,  which 
shewed  a  contrary  intention,  in  order  to  rebut  such  presumption. 

On  the  part  of  the  defendant  in  error  it  was  contended,  that  such  revo- 
cation, under  tlie  circumstances  above  supposed,  is  the  consequence  of  a  rule 
of  law  or  of  a  condition  tacitly  annexed  by  law  to  the  execution  of  a  will^ 
that,  when  the  state  of  circumstances  under  which  the  will  is  made  becomes 
so  materially  or  rather  entirely  altered  by  a  subsequent  marriage  and  the 
birth  of  a  child,  the  will  should  become  void ;  and  that  the  operation  of  this 
rule  of  law  was  altogether  independent  of  any  intention  on  the  part  of  the 
testator. 

The  broad  question,  therefore,  which  has  been  argued  between  the  parties 
has  been,  whether  evidence  of  the  testator's  intention  that  this  will  should 
not  be  revoked,  is  admissible  to  rebut  the  presumption  of  law  that  such  re-^ 
vocation  should  take  place  ?  And  we  concur  in  the  opinion,  that  the  revo- 
cation of  the  will  takes  place  in  consequence  of  a  rule  or  principle  of  law 


(a)  January  26. 
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Qumn's  Binch,  independendy  altogether  of  any  question  of  intention  of  the  party  himselC 
and  consequently  that  no  such  evidence  is  admissible. 

The  plaintiff  in  error,  in  support  of  the  proposition  for  which  he  contencb, 
has  relied  on  the  authority  of  various  decisions  of  cases  as  well  in  the  Ecde- 
siastical  Courts  as  in  the  Courts  of  Common  Law.     With  respect  to  the 
former  we  cannot  but  entertain  considerable  doubt,  whether  their  authority 
can  be  held  to  apply  to  the  present  question.     For  whilst  we  are  entirely 
convinced  of  the  importance  of  a  uniformity  of  decision  between  the  courts 
of  ecclesiastical  and  of  common  law  jurisdiction,  where  the  same  state  of 
fiu:ts  is  under  investigation  or  the  same  principle  of  law  is  under  discussion 
in  each ;  and  entertaining  as  we  do  at  the  same  time,  the  highest  respect  for 
the  learning  and  ability  of  those  by  whom  justice  is  administered  in  tbe 
Ecclesiastical  Courts,  we  cannot  forget  that  in  the  question  now  before  us  we 
have  to  deal  with  the  provisions  of  a  statute  with  which  the  questions  ordi- 
narily  coming  before  them  are  wholly  unincumbered.     The  question  now 
before  us  relates  to  the  revocation  or  non-revocation  of  a  will  deviling  red 
property.     It  is  a  question  whether  such  revocation  shall  be  allowed  to  depend 
upon  evidence  of  intention,  that  is,  upon  evidence  of  which  parol  declara- 
tions of  the  testator  may  confessedly  form  a  part ;  whilst  the   Statute  of 
Frauds  has  anxiously  and  carefully  excluded  evidence  of  that  nature,  widi 
respect  both  to  the  original  making  and  the  revoking  of  wills  of  land.     Tbe 
Ecclesiastical  Courts,  on  the  other  hand,  are  concerned  in  the  granting  probate 
of  wills  and  testamentary  papers  relating  to  personalty  only^  in  which  cases  no 
statutory  enactment  has  excluded  parol  evidence  of  the  intention  of  the 
testator  as  to  what  shall  or  shall  not  be  a  testamentary  paper,  or  what  shall 
or  shall  not  amount  to  a  revocation  or  republication  of  a  will.     On  the  con- 
trary, the  evidence  bearing  on  the  points  is  generally  mixed  up  with  declara- 
tions of  the  party^  and  frequently  consists  of  such  declarations  alone.     Tbe 
decisions  therefore  in  the  Ecclesiastical  Courts,  referred  to  by  the  counsel 
for  the  plaintiff  in  error,  may  be  sound  decisions  with  respect  to  the  subject- 
matter  to  which  they  relate,  and  may  yet  furnish  no  authority  on  the  case 
now  in  judgment  before  us.     And  if  that  question  is  to  be  decided,  as  we 
think  it  is,  by  the  weight  of  the  authorities  to  be  found  in  the  Courts  of 
Common  Law,  the  balance  preponderates  greatly  in  favour  of  the  proposition 
that  no  evidence  of  intention  is  to  be  admitted  to  rebut  the  presumption  of 
law,  that  a  will  is  revoked  by  subsequent  marriage  and  tlie  birth  of  a  child. 
The  cases  relied  on  principally  by  the  plaintiff  in  error  (the  defendants  below) 
are  those  of  Brady  v.  Cubitt{a),  and  Kenebel  v.  Scra/lon  (6),  those  which  are 
appealed  to  by  the  defendant  in  error  (the  lessor  of  the  plaintifiT)  are  Doe  t. 
Lancashire {c)t  and  Goodtitle  v.  Otway{d). 

Now  with  respect  to  the  case  of  Brady  v.  Cubitt  (a),  it  must  be  admitted, 
that  the  opinion  of  Lord  Mansfald  is  expressed  in  terms  the  most  explicit 
and  unreserved,  '*  that  the  presumption  of  revocation  from  marriage  and  the 
birth  of  children,  like  all  other  presumptions,  may  be  rebutted  by  any  sort 
of  evidence.'*  But  it  must  be  at  the  same  time  observed  that  the  decision 
of  that  case  rests  also  upon  other  grounds,  which  are  altogether  satisfactory 
and  free  from  objection :  viz.  first,  that  the  disposition  made  by  the  will  was 
of  part  only  not  the  whole  of  the  estate ;  and  secondly^  that  the  instrument 


(a)  1  Doug.  31. 
(6)  2  East,  530. 


<e)  6  T.  R.  49. 
(d)  2  H.  Bl.  516. 
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executed  after  the  death  of  the  child  operated  as  a  republication  of  the  devise  Queen*s  B*neh, 
contained  in  the  will. 

And  as  to  the  case  o£ Kenebcl  v.  Scrqfton{a),  it  affords  no  authority  what- 
ever for  the  position  that  such  implied  revocations  can  he  rebutted  by  parol 
evidence  of  a  contrary  intention  existing  in  the  testator's  mind ;  because  in  that 
case  the  objects  of  the  marriage  were  contemplated  and  provided  for  by  the 
will,  so  that  there  was  no  implied  revocation  whatever  of  the  xoill;  and  next, 
because  the  question  as  to  the  admissibility  of  such  evidence  is  expressly 
declared  by  Lord  Elienborough,  in  giving  the  judgment  of  the  Court,  to  be 
left  entirely  untouched  by  the  decision  of  that  case. 

And  looking,  on  the  other  hand,  at  the  case  relied  upon  on  the  part  of  the 
lessor  of  the  plaintiff  we  agree  entirely  with  Lord  Kenyan  as  to  the  ground  upon 
which  the  doctrine  of  implied  revocation,  under  the  circumstances  now  before 
us,  ought  to  be  rested.  That  very  learned  judge,  in  giving  his  judgment  in 
the  case  of  Doe  v.  Lancashire {b),  treats  it  as  a  principle  of  law,  of  which  he 
suggests  the  foundation  to  be  a  tacit  condition  annexed  to  the  will  itself, 
when  made,  that  it  should  not  take  effect  if  there  should  be  a  total  change  in 
the  situation  of  the  testator's  family :  and  this  foundation  of  the  rule  is  con- 
firmed by  the  judgment  of  Lord  Ellenborough  in  the  case  above  referred  to  (c), 
where  he  says  this  ground  is  to  be  preferred  "  to  any  presumed  alteration  of 
intention,  which  alteration  in  intention  should  seem  in  legal  reasoning  not 
very  material,  unless  it  be  sufficient  to  found  a  presumption  in  fact,  that  an 
actual  revocation  has  followed  therefrom."  The  case  again  of  Goodtitle  v. 
Otway  (d)i  although  not  the  same  in  circumstances,  yet  establishes  the  very 
same  principle  as  that  contended  for  by  the  defendant  in  error.  That  case 
did  not  indeed  relate  to  the  revocation  of  a  will  by  a  subsequent  marriage 
and  the  birth  of  a  child ;  but  to  the  revocation  of  a  will  by  a  subsequent 
conveyance  of  lease  and  release,  executed  for  a  limited  purpose  only :  but 
the  same  principle  was  laid  down,  that  parol  evidence  shall  not  be  admitted 
to  shew  that  the  testator  meant  his  will  to  remain  in  force  against  the  revoca- 
tion implied  by  law  from  the  execution  of  such  subsequent  conveyance ;  the 
Lord  Chief  Justice  Eyre  stating  his  opinion  to  be,  that  in  cases  of  revocation  by 
operation  of  law,  **  the  law  pronounces,  upon  the  ground  o£  sl  presumptio  jurii 
et  dejure,  that  the  party  did  intend  to  revoke,  and  that  pretumptio  juris  is  so 
violent  that  it  does  not  admit  of  circumstances  to  be  set  up  in  evidence  to 
repel  it :  and  this  makes  it  difficult,"  he  says,  "  to  understand  the  case  in 
Douglas  {Brady  v.  Cubittf)  supposing  that  to  be  a  case  of  revocation  by  opera- 
tion of  law,  and  not  within  the  Statute  of  Frauds."  And  we  think  this  opinion 
at  which  we  have  arrived  not  only  supported  by  the  authority  of  the  decided 
cases,  but  the  only  one  which  is  consistent  with  the  provisions  of  the  Statute 
of  Frauds.  For  if,  against  the  intention  to  revoke,  which  is  presumed  by 
law,  parol  evidence  of  a  contrary  intention  could  be  admitted,  such  as  evi- 
dence of  conduct  of  the  testator,  leading  to  the  inference  that  he  meant  the 
will  to  stand,  or  of  declarations  to  that  effect,  then  it  would  be  but  reason- 
able to  aUow  such  evidence  to  be  met  and  encountered  by  evidence  of  con- 
duct of  the  testator,  leading  to  a  different  inference  and  of  declarations  con* 
tradictory  to  the  former.  And  again,  the  admission  of  such  evidence  leads 
to  this  further  difficulty,  that  if  the  testator  changes  his  first  intention  and 


(a)  2  East,  530. 
(6)  6  T.  R.  49. 


(e)  KenAil  r.Seraftim,  2  East,  530. 
Id)  2  £[•  BL  516. 
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Qmem's  Bindu  ^^  ^^  elder  brother  and  sole  next  of  kin  and  heir  at  law,  and  die  penoo 
entitled  to  take  out  administration  to  his  personal  estate.  Jokm  Fax,  diere- 
fbre,  at  any  time  after  his  brother's  death,  had  the  right  to  file  a  bill  in  eqoitj 
for  the  specific  performance  of  the  contract,  and  was  therefore  seised  of  the 
equitable  estate  at  the  time  of  making  his  will.  Holding,  therefore,  as  we 
do,  that  the  beneficiary  interest  in  this  estate  passed  under  the  devise,  wa 
consider  the  descent  of  the  legal  estate  upon  the  child  of  the  marriage  to 
have  formed  no  provision  for  him,  but  that  he  was  \eh  wholly  unprovided  fiir, 
as  he  neither  took  any  thing  under  the  will,  nor  any  thing  (if  that  would  haTe 
been  sufficient)  by  descent  from  the  father. 

We  therefore  think  the  will  revoked,  and  that  the  lessor  of  the  {daintiff  if 
entitled  to  have  the  judgment  afiirmed  which  has  been  ahready  given  for  him 
on  the  special  verdict ;  and  this  makes  it  unnecessary  for  us  to  give  anj 
judgment  upon  the  bill  of  exceptions  tendered  by  the  lessor  of  the  plaintift 
for  as  he  is  entided  to  our  judgment  on  the  fiu:ts  foimd  by  the  jury»  that  bill 
of  exceptions  may  for  the  present  be  considered  as  wholly  immaterial,  or  ai 
if  it  never  had  been  tendered  at  the  trial ;  though  at  the  same  time  we  have 
no  hesitation  in  declaring  our  opinion  to  be,  that  the  learned  jucge  was  ri^t 
in  admitting  the  evidence  therein  mentioned,  but  wrong  in  rejecting  the  evi- 
dence which  was  offered  to  prove  that  Joteph  Fox  entered  into  the  agreement 
of  piurchase  stated  in  the  bill  of  exceptions  as  the  agent  of  John  Fox. 

Upon  the  whole,  therefore,  we  are  of  opinion,  that  the  judgment  of  the 
Queen's  Bench  must  be  affirmed. 


Judgment  for  the  defendant  in  error(a). 


(a)  Aisuming  that  evidence  of  an  intention 
not  to  revoke  were  admiaiible :  qiucre,  whe- 
ther  under  the  circumstances  there  were  any 
grounds  whatever  from  which  it  could  be  in> 
ferred  that  such  intention  had  ever  existed 
in  the  present  case :  there  being  nothing  to 
shew  that  the  testator  had  ever  been  informed, 


as  in  Doe  v.  Lanauhire,  that  his  wile  wu 
enceinU,  and  his  declarationa expressing  wiihei 
that  the  will  should  stand,  ia  order  that  hk 
own  relatives,  and  not  those  of  his  wife, 
should  possess  his  property,  seeming  clcarljto 
shew  that  he  did  not  contemplate  leaving  asr 
issue  of  his  own. 
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ABATEMENT.— See  Amendment,  2. 

AFFIDAVIT. 

I.  To  hold  to  bail. 
See  also  Practice,  4. 
1.  An  affidavit  of  debt,iiot  intituled  in  any  Court, 
jurat  of  which  stated  it  to  be  sworn  before  a  com- 
isiooer  of  the  Courts  of  Queen's  Bench,  Common 
sas,  and  Exchequer,  is  sufficient.  Ferguton  v. 
hon,  605. 

S.  An  affida?it  of  debt,  which  describes  the  depo- 
it  as  "acting"  as  managing  clerk  to  the  plaintiff's 
jrney,  is  bad.     Gravei  v.  Browning,  338. 

I.  An  affidavit  of  debt  for  money  paid  to  the  use 
the  defendant,  according  to  the  terms  of  a  deed 
ich  is  set  out,  but  not  stating  that  it  was  "  at  his 
uest,"  is  good.    BoddingU)nv.WoodUy,oB], 

I .  An  affidavit  of  debt  for  work  done, "  as  the  agent 
the  defendant  and  on  his  retainer,"  is  sufficient, 
)Ugh  it  does  not  state  it  to  have  been  done  "  at 
i  request."    Id, 

S.  An  affidavit  of  debt  set  out  an  indenture  of 
•rtgage  to  secure  a  sum  due,  as  well  as  to  secure 
ure  advances,  and  averred  that  a  sum  was  after- 
rds  due  to  the  plaintiff  for,  &c.,  but  without  stating 
it  it  was  due  **  from  the  defendant,"  or  that  the 
tiiey  was  become  due  in  pursuance  of  the  deed  :~ 
id,  that  according  to  tne  terms  of  the  indenture 
i  affidavit  was  sufficient.    Id, 

5.  The  indenture  beine  also  to  secure  interest  on 
I  whole  amount  due,  the  affidavit  averred  that  part 
the  sum  due  was  for  interest  computed  from,&c.:— 
Jd,  that  the  affidavit  was  good  in  this  respect.   Id, 

7.  An  argumentative  conclusion  to  the  affidavit^ 
ind  so  the  deponent  sa;^s  that  the  defendant  is  justly 
1  truly  indebted,"  is  immaterial,  if  there  is  a  pre- 
ras  gCKxl  averment  of  the  debt.    Id. 

B*  An  affidavit  of  debt  on  a  bill  of  exchange  at 
06  days'  sight,  stating  that  more  than  three  days 
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had  elapsed  since  the  defendant  had  received  sight 
thereof,  but  not  saying  the  day  when  he  bad  had 
sight,  is  good.    Maynard  v.  Reynolds,  394. 

9.  An  affidavit  of  debt  stating  the  defendant  was 
indebted  in  the  sum  of  500/.  "  for  principal  money 
due  on  a  bill  of  exchange,"  but  not  stating  the 
amount  of  the  bill,  is  bad.    Robins  v.  Grant,  373. 

10.  An  affidavit  of  debt  stating  a  certain  sum  to 
be  due  by  the  defendant  to  the  deponent,  **  on  an  ac- 
count suted  between  them,"  is  bad.  Hooper  v.  Vet^ 
tri$,  380. 

11.  The  following  affidavit  of  debt,  «  J./f.,  of,  &c. 
manager  of  the  Ripon  branch  of  the  Yorkshire  district 
bank,  maketh  oath  and  saith,  that  A,  N.  is  justly  in- 
indebted  unto  J.  5.,  of,  &c.,  as  one  of  the  retired 
public  officers  of  the  said  Yorkshire  district  bank,  for 
money  lent  by  this  deponent,  as  such  manager  as 
aforesaid,  to  the  said  A,  N.,"  is  irregular  in  not  shew- 
ing  the  bank  to  be  within  the  provisions  of  the  act 
(7  Geo.  4,  c.  4Q,  s.  9,)  for  the  regulation  of  copart- 
nership banks,  but  is  not  a  nullity.  Spencer  v.  Neto^ 
ton,  232. 

12.  Where  a  defendant  taken  under  a  capias,  in- 
dorsed for  179/.,  gave  a  bail-bond  for  that  amount, 
and  the  affidavit  of  debt  was  for  174/.  only,  the  Court 
ordered  the  bail-bond  to  be  cancelled,  and  a  common 
appearance  to  be  entered.    Cook  v.  Cooper,  683. 

II.  Other  AffidaviU. 
See  also  Ejectment,  32, 33.    Evidence,  4. 

13.  An  affidavit  in  support  of  a  motion  by  which  a 
person  seeks  to  be  made  ^liy  to  a  cause,  sworn  be- 
fore a  commissioner  who  is  clerk  of  his  own  attorney, 
is  good.    Doe  d.  Grant y.  Roe,  68. 

14.  An  affidavit  sworn  before  the  attorn^  of  a 
party,  but  who  is  not  attorney  on  the  record,  is  bad. 
Kidd  v.  Davis,  189. 

15.  It  must  appear  clearly  by  aflSdavit,  on  such  an 
objection  being  made,  that  the  attorney  was  attorney 
for  the  party  at  the  time  the  affidavit  was  iwom.    Jn. 

3a 
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DIGEST. 


16.  Where  there  are  several  defendants,  the  namei 
of  all  should  be  set  out  in  the  title  of  an  affidavit 
made  in  the  cause.  Theobald  v.  Brame  and  others, 
219. 

17.  An  aflSdavit  in  support  of  an  application  to 
stay  proceedings  on  a  bail-bond,  may  be  mtitaled  in 
the  original  cause.  Craig  and  others  v.  Evans,  386. 

18.  An  affidavit  to  support  a  rule  to  set  aside  a 
warrant  of  attorney,  intituled  as  in  a  cause,  with  the 
words  ''plaintiff  "and  "defendant"  added  to  the 
names  ot  the  parties,  is  good.  Thompson  v.  Vaux 
and  another,  386. 

19.  A  descriotion  of  the  deponent  in  an  affidavit 
as  of  the  Strand,  without  giving  the  number,  is  suffi> 
cient.     Notoell  v.  Hart,  394. 

20.  An  affidavit  made  in  a  cause  by  the  defendant 
is  good,  though  it  does  not  give  him  any  addition. 
Themans  v.  Fenn,  217. 

21.  On  shewing  cause  against  a  rule,  the  Court 
allowed  an  affidavit  which  omitted  the  deponent's 
addition,  to  be  amended  and  resworn.  Boskay  v. 
Lister,  216. 

22.  An  affidavit  describing  the  deponent  as  late  of 
a  place  held  bad,  it  not  appearing  that  he  had  no 
fixed  place  of  residence.     Ex  parte  Edmonds,  369. 

23.  A  joint  affidavit  of  two  persons,  which  is  de- 
fective as  to  one,  may  be  read  as  to  the  part  sworn  by 
the  other.    Jd, 

24.  An  attachment  cannot  be  granted  for  dis- 
obedience to  a  Rule  of  Court,  on  an  affidavit  calling 
it  an  •*  order"  of  Court.    In  the  matter  of  Turner,  675. 

25.  An  affidavit  of  merits  made  by  the  defendant, 
stating  he  had  a  good  defence  on  the  merits,  "as  he 
was  advised  and  believed,"  is  good.  Crosley  v.  Innes, 
192. 

26.  An  affidavit  of  merits  made  by  the  defendant's 
attorney,  must  state  distinctly  that  the  deponent  is 
attorney  for  the  defendant.    Bonnefor  v.  Rutsell,  214. 

27.  An  affidavit  of  merits  made  by  the  defendant's 
attorney's  clerk,  on  a  rule  to  set  aside  a  judgment, 
must  state  that  he  has  had  the  management  of  the 
cause.     Howbothamy,  Dupree,  215. 

28.  If  it  does  not,  the  Court  will  not,  on  hearing 
the  rule,  allow  the  affidavit  to  be  amended  and  re- 
sworn.   Id, 

AGENT. 

See  also  Bankrupt,  2.  Bill  of  Lading.  Evidence, 
4.     Landlord  AND  Tenant,  6. 

1.  Where  a  bicker  on  a  sale  of  goods  received  the 
purchase  money,  and  delivered  an  invoice  in  his  own 
name: — Held,  in  an  action  against  him  for  their 
non  delivery,  that  the  form  of  the  invoice  precluded 
him  from  setting  up  a  defence  that  he  was  a  mere 
agent,  and  that  his  principal  was  known  to  the  plain- 
tiff.    Jones  V.  Liitledale,  240. 

2.  Parol  evidence  is  admissible  to  shew  that  a  party 
to  a  written  agreement  to  purchase,  entered  into  it  as 
agent  to  another.  Manton  v.  Roe,  d.  Foi  and  another, 
(In  Error.)     712. 

AMENDMENT. 

1.  After  the  jury  had  been  sworn  in  a  cause,  and 
the  case  on  both  sides  closed,  it  was  discovered  that 
the  issue  on  the  Nisi  Prms  record  deviated  from  the 
form  given  in  the  rules  of  H.T.  4  Will.  4,  in  not  con* 


tainiog  the  date  of  the  writ  issued  m  caaaiaaag^ 
action  :— Held,  that  the  judg^e  who  tried  tke  am 
had  authority  to  supply  the  omisskm.  Cat  v.  PaiMtfi, 
228. 

2.  Id  an  acUoo  on  a  banker's  acooontable  ikb^ 
the  Court  refused  to  set  aside  a  fdea  in  abnemfiit.g 
to  allow  the  plaintiffs  to  ameod  the  writ  and  pcoend- 
ings  by  inserting  the  name  of  a  person  who  osgkt  s 
have  been  made  a  co-defendant,  altboogh  the  Stttse 
of  Limitations  would  have  barred  any  fresh  adioi. 
Roberts  and  another  v.  Bate  ^md  another,  307. 

APPEAL. — See  Sassiovs. 
APPRENTICE.— Sec  Pooa,  7,  8. 9,  la 

ARBITRATION. 

See  also  Attachmskt,  3.    Costs,  5.    PaAcm,SL 

1.  Where  all  matters  in  differmce  as  neQ  ai 
cause  are  referred  by  order  of  Nisi  Piins,  a  notiMtt 
set  aside  the  award  need  not  be  made  within  tkis 
four  days  of  the  term  next  after  its  poUicatiaB,  i 
though  there  are  not  actually  any  matters  in  dtti- 
ence  out  of  the  canse.    Moore  v.  ButUa,  638. 

2.  A  cause  being  nending,  it  was  agreed  to  wk 
it  to  arbitration,  whicti  vras  done  by  articles  of  sg» 
ment,  and  not  by  order  of  a  judge : — Held,  tbis 
award  made  under  this  reference  was  msde  em 
the  statute  9  &  10  Will.  3,  c.  15,  and  that  a  mm 
to  set  it  aside  on  the  ground  of  ftaud  in  the  ifpis 
ment  of  the  umpire,  should  be  made  in  the  ton  B 
after  the  award  was  made  and  published.  Rep^ 
V.  Ashew,  366. 

3.  It  is  no  excuse  for  notmaking  the  iDoCioi*iA> 
that  time,  that  the  submission  had  not  tin  hs 
made  a  rule  of  Court.    Jd, 

4.  A  motion  subsequently  made  is  too  late,  es 
though  the  facts  on  which  the  motion  is  made  lii 
not  come  to  the  knowledge  of  the  party  witUsic 
time.    Jd, 

5.  A  person  moving  to  set  aside  an  award,  ^ 
is  not  made  under  the  statute  9  &  1 0  Will.  3,  c.  li. 
after  the  time  for  moving  for  a  new  trial  haB8z|Bi^ 
must  shew  clearly  to  the  Court  the  reason  vlij  ^ 
application  is  made  so  late.     Id, 

6.  Where,  by  order  of  Nisi  Prius,  a  venfict  «s 
taken  for  lOi.  on  one  of  several  issues,  sabjeetaif 
award  of  an  arbitrator,  to  whom  the  cause  ss^  ^ 
matters  in  difference  were  referred*;  and  theaitetfr 
had  ordered  verdicts  to  be  entered  on  three  otter*' 
sues  also,  for  249/.  3s.,  and  1<.,  and  li.,  respectiiiif 
the  award,  which  contained  no  distinct  order  to  f^. 
was  set  aside.     Hayward  v.  Phillips,  1. 

7.  A  motion  to  set  aside  the  award  ondsr  iaek> 
reference  may  be  made  at  any  time  before  the  eii' 
the  term  next  after  the  publication  of  the  awsri  i^ 

8.  It  is  no  objection  to  a  rule  for  that  purpose,  ii< 
it  is  drawn  up  npon  reading  the  a65davit  and  pi^ 
writing  annexed,  if  the  affidavit  refer  to  such  p>p 
writing  as  a  true  copy  of  the  avrard.     Id. 

9.  The  attendance  of  the  attorney  for  die  fi? 
against  whom  an  award  is  made  at  the  tsntts' 
costs,  without  notice  of  objection  to  the  awaid,  d 
subsequent  applications  for  tinoe  to  pay  its  e^^ 
are  no  waiver  of  the  right  to  move  to  set  it  slide,  i^ 

10.  If  there  are  several  issues  in  an  aetiHiv^ 
is  referred  to  an  arbitiator,  it  is  svHicicat  Atf  di 


aitntnui  bj  hii  mid  ahewi  hofr  ha  menu  tbc  de- 
diJQi)  on  each  inae  to  be  made,  intlioat  specifically 
awirdJDg  on  each.     Hunt  T.  Hunt,  63. 

11.  Tbree  iclions  of  auumptit  wera  lererred,  ia 
which  tliere  were  iuaes  on  pleai  of  noa-amunpiit, 
■M-off,  ud  noa-joindei ;  an  awanl  iserslj  ilaling 
how  mach  wai  due  la  the  plaintiiT  in  each,  wilbonl 
awarding  on  ibe  iuuei,  ii  bad.    Id, 

12.  If  a  cause  is  referied  to  an  arbitrator,  the  coita 
of  vhicb  are  to  abide  the  event,  he  caiiDOt  award  a 
(tet  proeeMut  ia  tbe  action.    Id. 

13.  Bj  a  subnusaion  it  was  agreed  to  refer  an  ac- 
tion and  some  cross  claims  to  aibitrstjon,  Ibe  coals  of 
the  suit  and  of  tbe  reference  to  be  paid  by  the  party 
■gainst  whom  the  award  was  made.  Tbe  arbitrator 
awarded,  thai  ai  ibe  lime  of  tbs  reference  there  wai 
doe  bj  the  defendant  to  the  plaintiff  a  certain  imn, 
which  be  directed  to  be  paid;  he  alio  directed  thai 
the  defendaot  should  pay  a  certain  lum  for  costs,  on 
payment  of  which  each  party  should  eiecute  a  release 
of  tbe  mattera  referred ;  -  Held,  that  Ibe  arbitrator 
hid  no  power  to  make  Ihe  award  a*  m  the  costs,  tmt 
(hat  the  award  was  not  therefore  bad,  though  Ihe 
payment  of  Ibe  cosi*  was  made  a  cooditioD  precedent 
to  the  defendaDi  obuiniDg  his  release,  ifendricfc  i, 
Dava,  376. 


14i  To  a  declaration  with  four  co 


ia  iodebitatni 


liffarence  baring  been  lefened  by  order  of  Nisi  Priui, 
Jie  costs  of  the  cause  to  abide  Uieeireot  of  the  award, 
lis  arbitrator  awarded  that  on  both  the  issues,  lo  far 
u  tbe  same  applied  lo  three  of  the  counts,  the  verdict 
ihould  be  entered  for  the  plaintiff,  and  as  to  tbe  re- 
DaJDin?  count  for  the  defendaul )  and  he  assessed  the 
slainli^s  damages  an  the  iuues  found  for  biui  at 
I9t.  St.  Id. :— Held,  that  as  tbe  let-off  was  pleaded 
[■narally  to  tbe  aggregate  demands  of  the  plaintiff,  it 
«•■  not  a  divisible  plea,  aod  that  the  arbitrator  was 
VTong,  therefore,  ia  finding  for  the  defeodant  on  a 
^Dcle  count,  because  the  sel-off  equalled  the  plain- 
ifn  demand  on  thai  particular  coual;  bnl  ihil  n 
be  mistake  was  in  bvoar  of  tbe  defendant,  be  could 
lot  avail  himself  of  it  on  a  rule  to  mi  aside  the  award, 
lOr  could  the  Court  amend  the  award  so  as  to  deprive 
Jta  defendant  of  coats  on  the  issue  so  found  in  his 
'kTour ;  and  ihe  plaintiff  agreeing  to  pay  such  costs, 
be  rale  was  discha^ed.    Slinre  >.  Bui^n,  638. 

15.  On  a  rule  for  an  allachment  for  non-perform- 
ince  of  an  award  made  under  a  submission,  neither 
Ite  anbmisuon  which  has  been  made  a  rule  of  Coon, 

be  face  of  l 
\hcty,  371, 

16.  A  cause  was  referred  to  an  arbitialor  by  order 
if  Nlii  PriuB,  and  before  he  made  hii  award  the  de- 
leDdanl,  in  whose  favour  the  award  wii.  died  ;  leave 
sraa  given  the  neit  term  to  enter  up  jndgmenl  ai  of 
die  term  in  which  be  died.     LtaU  v.  H'inin-,  47. 

ARREST. 
See  also  Patcnci,  33, 33. 34. 


privileged  from  arresi  during  his  attendance  for  the 
inrpose  of  watching  the  proceedings  relative  to  that 
iootiDn.    Spencrr  v,  A'nrton,  133. 

2.  A  parly  piirileged  daring  hia  attendance  befora 
an  irbilralor  has  nol,  after  tbe  proceedings  are  at  an 


EOT.  7SS 

end,  an  aileniian  of  privilege  becauH  of  his  in- 
ability ihrangh  want  of  moiiey  lo  relnm  home. 
5p<nor  V.  Utatm,  122, 

3.  SembU.  A  party  is  privileged  while  incapaci- 
tated by  illDets  from  reluming  liome.     Id. 

4.  On  making  an  arrest,  a  copy  of  tbe  capias  must 
immediately  be  delivered  lo  the  defendant.  Shtar- 
amn  v.  Macnight,  IBS. 

G.  If  it  is  not,  the  Coutt  wilt  discharga  tbe  de- 
fendant on  motion.     Id. 

6.  An  incorrect  copy  of  tbe  capias  having  been 
served  on  tlie  defendant  at  Ihe  lime  of  Ibe  aneat,  it  ii 
fat  tbe  plaiaiiff  to  prove,  on  shewing  cause  against 
a  rule  to  discharge  tbe  defendaal  out  of  custody,  that 


copy 


«ai  served  on  tbe  defendant.    Hodd  v. 


Langbridft,  379. 

7.  Where  the  copy  of  the  capiu  served  on  a  de- 
fendaal  at  tbe  lime  of  hia  arrest,  varies  from  ihe  form 
given  by  the  Uniformity  of  Process  Act,  the  bail- 
bond  mnai  bo  delivered  up  lo  be  cancelled,  although 
the  variance  is  immaterial.    Butmi  v.  A1S4,  381. 


R.  In  making  ai 


irest  on  a  ca.  sa.  if  the  officer 
n  tbe  enter  door,  the  Court  will 
nt  out  of  cuslodj.    HadguM  v. 


ASSUMPSIT. 
Seea]saMiSTiRiN[>SaBVAHT,2.  Plui>ino,3,I&. 


it  may  be  maintained  agiinat  a  c 
ber  with  or  without  •  head,  on  an  e; 


poration,  whether  w 

cated  parol  contract  in  respect  of  matten  of  ordinary 
nacesBily  and  inconsideinble  valne.  Btvrlty  t.  TK» 
Linecta  Gat  and  Cokt  Campany,  C19. 

3.  Therefore  a  gas  and  cofce  company,  baing  a 
corporation  without  a  head,  is  liable  in  asaunpeit  for 
ail  gas-metei*  sold  to  them  for  151.    Id. 

S.  Where  assumpsit  may  be  maintained  a 
against  such  a  corporation,  and  goodi  sold  condi 
ally  on  sale  or  return  are  not  returned  within  a 


Id. 

4.  Forbearance  for  a  given  time,  aeoordlog  lo 
agreement,  by  the  assignee  of  a  bond,  lo  ane  iha  ob- 
ligon,  LB  a  good  coosideiation  for  tliair  promise  to  pa; 
him  at  the  ei|nration  of  that  time,  or  give  him  a  war- 
rant of  aitora^  for  the  amount  Mtrlon  t.  Bum 
and  anolhtr,  508. 


ATTACHMENT. 
See  also  Amnarrr,  34.    AaairaaTioii,  15. 

FaacTioi,  36.  Saaaivr,  4. 
1 .  A  rule  of  Court  baring  ordered  an  atteciMy  (« 
deliver  a  signed  tall  of  casta  to  the  present  attomiaa 
of  his  client  instead  of  the  client  himself,  an  attach- 
manl  cannot  be  granlad  tor  disobedienoa  to  tbe  mla 
on  a  demand  made  under  a  power  of  atumwy  eie- 
cuied  by  the  client.    Ex  paru  Smith,  S8S. 

3.  QHcrr,  whether  the  attomtei  coold  have  ei^ 
cated  a  power  of  attoraay  to  make  a  valid  damand.  Id, 


I.  If  tl 


paraie  demands  are  made  fbr  thiat 


10  be  paid  by  an  award,  one  of  vriuch 
in  improperly  awarded,  tbe  partf  may  yet  have  an  at- 
tachmenl  for  Ihe  two  othera,   Xsndricfcv.  Devts,  547- 


,   W*  DI 

4.  Aniwardotdaredthodcfi-ndinl  lo  pa;  to  the  mr- 
bitnlur  lh«  cotti  nf  the  aniril.  acid  if  the  pUioliff  juiJ 
IImdi.  il  ordcird  the  dcfbndiiiit  lo  ispt;  tliem.  Go 
BaliD{>  I  demand  (ol  (hew  ca>l>.  in  anlet  la  enlillo 
As  (iJuntifTlo  nave  for  u>  altuhnicai,  notice  iliould 
b«  given  to  the  dcTcodiDl  that  tlie  pUiiiti(r  had  paid 


687. 


4   IDlHiej  to 


Bieai.   Ktndrie: 
>.  Aa  UUi^hment 

m  purtuaat  ti 
lany  offm  ' 
vthotuultt 
6.  Oa  moring  tot  >u 


7.  A  rale  of  Court  direeted 

plid  to  iho  defcDdant  or  his  i  ,      

of  oDB  of  ilie  deCcndBDi'i  itliotiiies  >iated  a  dcmiod 
and  rcfuial.  and  llisi  the  money  had  not  been  paid  to 
bini,  and  that  lie  believed  ilwaa  itill  uapaid  :— Held, 
ihll  Ihii  affidavit  was  auiiicient  to  graol  an  lUach. 
ncDi  wiihout  an  allidavit  from  the  other  pariiier. 
nf«as.r.  fma.  217. 

B.  The  Court  will  iuuo  an  attachment,  olthaugh 
the  paly  cannot  be  arresled  oil  il,  being  at  the  time 
utidcl  cxamiDAlioii  under  a  fial  in  bukruplcy.    Rted 


ATTORNEY. 

I.  £mninalii)n  aiui  Aittniitian. 
See  tdao  Rule  or  Covbt,  3. 
,  scvenli 

wigoed  

Bltoiiwy,  lo  nbom  the  cieik  laaile  up  tlie  time  al  ihe 
,  cod  of  the  fire  yean ; — Held,  Ihil  he  might  be  exa- 
_  uioei  br  admiuoa  u  an  allotnej.     Ex  tani  Tom- 


2.  Aq 


cleik  Id 


d  bj  illness  from  serving  ihe  Fast  ninf  day'i 
hi*  lime,   which  nine  days  lie  made  up  after  hi« 
recovery,  allowe '      '  -     .  - 

parlt  yaughaa,  46. 

3.  Order  made  for  the 
an  Blloniey  where  he  had  been  absent  w'ilh  leaia 
from  his  inasier's  scnice  for  ihtee  rooulhs,  which 
time  be  Imd  afierwsrdB  made  up.  £i  imrti  FtUnm, 
196. 

4.  A  peitoD  may  be  eiainiaed  as  an  attorney, 
where,  through  the  fault  of  his  master,  hin  articles  of 
clerkibip  have  not  been  propeily  enrolled.  £i  ujrle 
Kaih,  iy4. 

5.  A  person  may  be  eiamined  for  admission  m  an 
attorney,  though  an  assign ineal  of  bit  articles  of  clerk- 
ship bas  not  been  registered  within  the  proper  time. 
£i  pane  Bul<(,  350 ;  Ei  parti  dbraluimi,  360. 

6.  A  Sundiy  will  reckon  as  one  of  the  three  days 
which  Ihe  rule  of  H.T.  6  Will.  4,  a.  5,  requicas  Dotices 
of  admission  of  attoioies  lo  be  left  before  Ihe  term, 
£c  pani  Bumjit  und  nthtri,  350. 


I  tne  notices  requisite  to  be  giien  previons  lo  ihe 
ission  of  Bllornics,  on  the  ground  of  ignorance  of 
;  rales.     !j  parte  Crtu-st  and  etberi,  346. 


required  by  tha  rule  of  H.T.  6  Will 
laie  through  the  delkultofa  bindei 
allowed  i£e  notice  to  be  deemed 
Lertgrout  aiid  another,  347. 

9.  Wbere  a  notice  for  admiisig 
was  given  too  late,  owiug  Ui  infoia 
the  olhee  of  ihe  tacorporaleJ  Lawf 
-7fuUHl  la  allow  Ihe  notioe  to  be  4 


U  Mar 


:  347. 


10.  A  penon  who  cannot  ba*i 
quired  by  ihe  exajninen  of  aiiontn 
required,  owing  to  the  period  of  U 
pinng  until  a  few  days  later,  may  ji 
Iho  same  term.      Ex  parte  Coofrr,  1 

11.  A  penOD  who  canooi  biM 
quit*!  by  the  cjiamioen  of  atUHtiiM 
lequired.  owing  to  the  fault  of  ihe  Li 
yet  ba  examined  in  the  same  term,  i 
349. 

12.  Propel  QDlico  having  been  git 
of  a  person  at  an  alloroey  io  a  term 
quenlly  found  ho  could  nol   be  prcM 


1,  leave 


incement  of  the  I ,  _ 

following  lern).      Ei  jiarte  Senior,  4| 

13.  A  person  who  waa  prevented 
being  Hdmittcd  aa  an  attorney  in  ' 
which  he  had  given  Dolice,  uaaallo* 
otfilichBelmas  term  to  give  notices  I 
on  the  lail  day  of  Hilary  term.     S 

14.  A  person  who  baa  obtained  aa 
lime  for  admission  a*  an  alloroey.  < 
ili-health,  may  be  allowed  a  fmther 


■pay 


put  him  to  such  eipena 
lor  bi»  admiuioa.     Et  p 
15.  When  a  peraofi  who  had  nW 

iii.ner'i  eerlificate  for  his  admisaion  a 
Ttinily  term,  did  not  applv  lo  Uie  t 
.ion  io  that  term,  liiinking  Uiat  ho  wi 
Bdmittcl  in  Michaelmas  term,  the  Ci 
admitsiou  in  MichBelmai  term    but 


11.  /i>-admf»tii>t. 

16.  A  judge  at  chambeia  in  vacal 
an  application  for  the  re-admission  , 
Ej  parti  CollUi.  13. 

17.  Sfnblt,  that  the  copy  of  Uie  a 
by  the  rule  of  H.T.  6  Will.  4.  a.  6 
Ihe  chief  justice's  cletk  ptvviam  to  t 
of  an  allomej,  must  pojiUtdy  b^ 

for  the  re-admission  of  atlorniea,  all 
affidavit  later  than  ia  required  bv  ihe 
Black,  73.  ' 

19.  Where  the  copy  of  the  affidavi 
given  to  the  clerk  of  ihe  chief  iuitio 
advertently  omiltud.  the  Court  allowei 
nunc  pio  tunc.     Ex  jwrfe  Willi,,  571 

20.  A  person  allowed  to  be  rc-adi 
lorney,  allliough  he  bad  omiiied  fnn 
give  the  notice  al  llie  King's  Bend,  ol 
by  the  old  rale.      Ex  yarle  Biiik,  34fl. 
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21.  An  attorney  who  had  been  allowed  to  be  re- 
admitted, but  who  had  not  acted  on  it  for  above  a 
year  oo  account  of  illness,  re-admitted  without  giving 
the  usual  notice.     Ex  parte  French,  7 1. 

22.  An  attorney  re-admitted  in  1823  did  not  take 
out  his  certificate  till  1826 :— Held,  that  though  he 
did  not  practise  in  the  meantime,  his  re-admission 
was  void,  and  the  Court  ordered  securities  given  to 
him  for  work  done  in  1826,  after  he  had  taken  out 
his  certificate,  to  be  cancelled.  Wilton  v.  Chambert, 
701. 

III.  Summary  Applications  against, 

23.  Where  a  client  had  a  claim  on  his  attorney  for 
a  sum  of  money  received  by  him  in  a  cause :— Held, 
that  the  client's  remedy  by  action  beiug  barred  by 
the  Statute  of  Limitations  was  not  a  reason  to  pre- 
vent the  Court  exercising  its  summary  jurisdiction. 
Ex  parte  Sharpe,  354. 

24.  An  attorney  was  emploved  to  prepare  some 
mortgage  deeds,  and  afterwardfs  received  the  mooey 
raised  by  the  mortgage: — Held,  that  he  might  be 
called  on  summarily  to  account  for  the  money.  Ex 
parte  Cripvoell,  356. 

25.  An  attomev  cannot  be  called  on  summarily  to 
make  good  the  value  of  an  annuity,  which  he  has  lost 
through  his  neglect.    £x  parte  Anderdon,  608. 

26.  A  country  attorney  employed  his  London  agent 
to  receive  some  money  under  a  power  of  attorney  from 
bis  client : — Held,  that  the  latter  could  not  compel 
the  London  agent,  by  means  of  a  summary  applica- 
tion, to  pay  him  over  the  money.  Ex  parte  Baker, 
591. 

27.  The  Court  cannot  compel  an  attorney  who 
holds  a  power  of  attorney  from  an  attorney  who  has 
absconded,  to  assign  over  some  articles  of  clerkship  to 
the  attorney,  or  to  deliver  up  a  bond  given  for  the 
payment  of  the  premium  agreed  for,  but  will  order 
the  articles  to  be  delivered  up  to  be  cancelled.  £x 
parte  WoodtDard,Sl4, 

28.  A  charge  was  preferred  before  a  grand  jury  for 
obtaining  a  bond  under  false  pretences,  and  the  bill 
was  ignored.  After  this  the  attorney  for  the  prosecu- 
tion obtained  the  bond  from  the  constable,  who  had 
it  to  produce  before  the  grand  jury,  on  giving  him  an 
indemnity.  The  Court  refused  to  make  a  rule  abso- 
lute which  called  on  the  attorney  to  deliver  it  up  to 
the  obligee.     Ex  parte  Morris,  59. 

IV.  Other  MaUers, 

See  also  Attachusnt,  1,  2.    Costs,  8.    Plead* 
ivo,  9.     Practice,  2,  12,  19, 24,  35. 

29.  The  statute  37  Geo.  3,  c.  90,  s.  31,  rendering 
null  and  void  the  admission  of  an  attorney  who  neg- 
lects to  renew  his  certificate,  does  not  apply  to  County 
Courts,  and,  render  an  attorney  who  has  once  been 
duly  admitted,  but  has  not  renewed  his  certificate, 
liable  to  the  penalty  of  12  Geo.  2,  c.  13,  s.  7,  for  prac- 
tising in  tucn  Courts  without  admission.  Hodgkinson 
V.  Mayer,  15. 

30.  Leave  granted  to  enter,  nunc  pro  tunc,  in  the 
Master's  book,  the  certificate  of  an  attorney  which 
had  been  accidentally  omitted.  Ex  parte  Uraddon, 
609. 

31.  A  clerk  having  been  articled  to  an  attorney 
who  died,  the  Court  referred  it  to  the  master  to  ascer- 
tain how  much  of  the  premium  paid  should  be  re- 
turned by  a  surviving  partner  of  the  attorney  •  Ex 
parte  Bennett,  210. 


32.  Quere,  whether  it  is  necessary  that  the  signed 
bill  delivered  by  an  attorney  should  specify  the  Court 
in  which  the  business  has  been  done*  Lane  v.  Glen" 
nie,  479. 

33.  An  attorney  who  places  a  writ  for  execution  in 
the  hands  of  an  officer  wnich  the  attorney  knows  that 
the  officer  intends  to  execute  in  a  particular  place, 
afterwards  proved  to  be  out  of  the  officei^s  jurisdic- 
tion, is  not  therefore  liable  for  the  act  of  the  officer, 
unless  the  attorney,  at  the  time  the  officer  communi- 
cates his  intention,  knew  that  the  place  was  out  of  the 
jurisdiction.    SoweU  v.  Champion  and  others,  667. 

34.  Semble,  that  if  he  did  know  it,  his  ac(]|ttiescence 
in  the  illegal  act  of  the  officer  will  make  him  a  joint 
trespasser.    Id, 

35.  When  an  attorney  applies  to  be  struck  off  the 
roll,  he  should  state  his  reason  for  so  doing.  Ex 
parte  Missing,  73. 

BAIL. 
See  also  Affidavit,  12.  Practice,  29.  Sheriff,  4. 

1.  In  the  Court  of  King's  Bench  one  day's  notice 
of  justification  of  bail  at  chambers  is  sufficient  if  it  is 
the  original  bail.     Wilson  v.  Hawkins,  45. 

2.  If  a  notice  of  bail  does  not  describe  them  either 
as  housekeepers  or  freeholders,  they  may  be  rejected, 
Cripp's  Bail,  387. 

3.  In  the  case  of  town  bail,  if  the  aflidavit  of  jus- 
tification does  not  exactly  comply  with  the  rule  of  T. 
T.  1  Will.  4,  the  bail  are  not  to  be  rejected,  but'  the 
plaintiff  may  have  further  time  to  inquire  as  to  their 
sufficiency.     Jd» 

4.  Bail  allowed  to  justify,  although  the  affidavit  of 
justification  did  not  conform  to  the  form  given  in  the 
rule  of  T.  T.  1  WilU  4.     Carter's  Bail,  187. 

5.  A  proctor  may  be  bail  for  a  defendant.  Rey- 
nolds' Bail,  389. 

6.  An  insolvent  cannot  be  allowed  to  justify  bail 
in  an  action  against  him  for  a  debt  admitted  m  his 
schedule.    Stone's  Bail,  389. 

7.  A  judge's  order  giving  further  time  to  put  in 
bail,  is  not  complied  with  unless  the  bail  is  not  only 
taken,  but  the  bail-piece  is  also  transmitted  and  filed 
within  the  time.    Craig  and  others  v.  Evans,  386. 

8.  An  exception  to  bail,  purporting  to  be  an  excep- 
tion to  only  one  of  the  two  bail,  is  good.  Feltham  v. 
King,  888. 

9.  Stock  in  trade  cannot  be  considered  as  "  effects" 
mentioned  in  an  affidavit  of  justification  of  bail. 
Velwarte's  Bail,  390. 

10.  If  bail  on  exammation  justify  for  different  pro- 
perty from  that  mentioned  in  the  affidavit,  the  defend- 
ant must  pay  the  costs  of  the  justification.    Id, 

11.  It  is  not  too  late,  after  bail  are  sworn,  to  object 
that  the  costs  of  a  former  opposition  have  not  been 
deposited.    Belt's  Bail,  609. 

12.  Where  after  bail  has  been  put  in  to  an  action, 
the  declaradon  is  amended  by  the  insertion  of  new 
counts  upon  distinct  causes  ofaction,  and  the  plain- 
tiff succeeds  both  upon  the  original  and  added  counts, 
the  bail  are  not  liable  for  the  general  costs  of  the 
declaration,  but  of  the  original  counts  only;  and  it 
is  the  duty  of  the  plaintiff  on  taxation  to  have  such 
costs  separately  assessed.  Taylor  and  others  v.  Wil- 
kinton  and  another,  238. 
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l;l.  llndeirtilDll.T.2  Will.4,1.  i.fit.  jodsmcDt 
cannut  be  ngoed  ininstcoualrj'  bail  UDlil  eight  dljrt 
from  itie  reiurn  of  uie  adie  facial,  alihough  aoDce  of 
ihe  wril  hni  been  pteo  lo  the  liailj  and  then  only  by 
leaie  of  tbe  Court.     SandcTKin  t-Bromn,  507. 

14.  TU«mle(iCII.T.2WilI,4.I.24.Uaupeneded 
by  the  Unifonnity  of  Pn>CMi  Act,  md  Iheiefore  a 
plainliff  may  put  a  bait-Iiond  in  auit  imniedialelj  qd 
tb*  •ipualian  of  the  time  for  pulling  in  bail  ibave. 
lUlnaaan  v.  Haukim,  575. 


l(i,  On  a  mle  lo  Elay  ptocmciinga  on  a  bail-bond. 
bail  above  baTJog  been  put  id,  il  ii  not  noceoury  thai 
il  should  ippeac  on  ibe  iffidavii  Ihkl  there  w»  a  lulc 
for  the  allowance  of  l>3il.     CrWeiiT.  Jniiu,  198. 

17.  Tbe  Cauit  will  uot  oider  the  bnil-boad  lo  aland 
aa  a  secnril^.  if  a  trial  hai  not  been  lest  at  Ihe  lime 
lbs  rule  niii  wtt  mured.     Id. 

BANKER.— See  Plkadihc,  23. 

BASKKUPT. 
Seo  alio  Ejecthbnt,  2S,     Plvadiki,  3,21. 

1.  Tbe  auigueesof  abatdirupi  camiot  uodrrGGeo. 
I.e.  IG,  B.  10.  acijuiie  the  legal  eilate  in  pni^uiies 
tDoitgagfd  by  him,  an  tcndoiing  the  mortgage  money 
lifter  the  day  fixed  for  iu  payoieol  \ij  Ibe  condition  of 
lbs  moitgage.  Dunn  niiii  alhtri  v.  Stiiury  and  ailur!, 
827. 

2.  Afler  a  trader  hid  commiltrd  an  act  of  bant- 
ruplcy,  the  defendaot.  uho  aisiilcd  him  in  his  buti- 
neas  and  was  igsorant  of  such  bankiuplcy,  i 


forh 


beoelil.    Mnru  ihan 
.isucd  a> 


ler.     li> 


nonihs  after  ll 


aignee  for  a  cooversioo  of  Ihi 
pleaded,  1.  Not  Euilty.  2.  Thai  Ihe  plainliff  was 
not  lawfully  posaeued: — Held,  lal,  Ihat  the  defeud- 
iDt  as  he  bad  received  no  ei[iress  orders  to  lell  the 
goods,  but  had  acted  under  a  general  guihoiily  only, 
wat  guilty  of  a  conversion  ;  and  that  if  Ibe  particular 
ciroumstance*  aliending  the  lale  afforded  any  de- 
fence, theyahoutd  have  beon  specially  pleaded.  Sod, 
That  ihe  lale  by  the  defendant  waa  not  piotecled  by 
G  Geo.  4,  c.lG,  a.Sl.aB  be  vras  a  third  persnn  and 
Ihe  purchaser  was  the  person  dealing  with  the  bank- 
lupl,  viith  respect  lo  nhose  ignorance  of  tbe  act  of 
bankruptcy,  so  as  '.□  validate  the  sale,  ihcre  had  been 
no  finding  by  the  jury.     I'tario'i  y.  GraJinm,  69i. 

BAaTAHDY.-Se«  Poon,  28. 

BILL  OF  EXCHANGE. 

Se«BljoG*MiNo,  2.   Pleabino,  13,  15.   Phac- 

T1CS.40.    Ustav. 


i((d,"  i 


t  anHicii 


!i  of  a  bill  of  eichange  of  its  dishonour  by  the 
ncceplot.    Grvgeon  v.  Sir.iili,  61Q. 

3.  The  holder  of  a  bill  of  exchange  lold  bis  attor- 
ney to  give  uotice  of  the  dishonour  in  Lho  name  of  a 
iircvious  Indorevr,  Ibis  was  duoe  buL  willtuut  lho  au- 


Ihoiily  of  that  tndoner — Held,  that 
otiM.      It-gtrtoH  V.  Harr,  66. 
3.  la  an  action  against  iLe  dnml 
hanee.  who  had  never,  between  the 

lho  bdl  and  its  coining  tomalunly.l 
lands  of  ihe  acceptor  :  —  Ueid|  thai 

Ihe  acceptor  w3>  unlwc«asaiy,  Ttrrg 
Iq  an  at^tion  bj  the  indonta^ 

aer  of  a  bill,   where   the  iodorvnia 

but  the  maliiog  of  the  bill  admiUed,! 

not  account  lor  an  alteration  in  iti 

fi.l.cr,711. 

BILLOFLADlNa 
AssuDipail  against  A.,  B.  and  C.  t 
com  alleged  to  have  been  tlijpped  bf 
boanl  the  vesiel  of  the  dcfendaati. 
mK  11.  and  C.  thai  Ihe  plaimiSdid  b 
The  ratga  iu  fact  bail  not  been  thiMl 
ttr  of  lliL-  tetacl  had  aigiied  a  bill  lU  . 
ledgiog  ihe  abipiDent  by  defeodaiilJ 
A.  wat  ihe  maoa^Dg  ownei,  and  K 
hat»l  o(  dealing  wiih  the  plaiotif  by  i 
to  him  for  sale  on  caRimiasioii : — UA 
tiff  could  only  prove  his  shipment  ti] 
agency  of  defendant  A.,  who  wascogl 
ciicumstiiDCCs,  that  ihe  piaintifi'  liimM 
coDsidered  cognisant  ol'  tbem,  and  i 
lading  ikereEoie  did  not  ealop  delrad 
from  coniradicling  its  coQtetits,  by  ■ 
fact  there  had  not  been  any  aoch  ihipa 
V.  Walling  B«d  olhfTi,  429. 

BROKER.— See  Acewt, 

CANALS.— See  Poos, I 

CBanORARI. 

See  alae  PRacncs.  M 

1.  If  a  cause  has  been  removed  by  cc 
inferior  Court  after  JudgmcDt.  a  rule  i 
for  (juashing  the  certiorari,  though  tin 
lied  lo  a  rule  for  a  procedendo.  0\ 
£93. 

2.  Cetliorari  granlod  lo  a  ptosecuiol 
iodiclDieal  for  furcible  entry  and  del 
sessions.     Tkt  (jxn.i  v.  Thamtit  and  ol 

3.  Certiorari  granted  lo  reniofe  a  pn 
before  ihe  commiaaionert  of  aewcn,  ii 
tbe  chairman  confessed  he  nas  ignon 
applicabU  to  Ihe  case.  The  King  y.  £a 
60. 

4.  Wheie  a  writ  of  certiorati  had  I 
and  ihc  usnal  recugtiiiaucea  entered  id 
of  several  defeadanti,  ao  application 
procedendo,  unless  tbe  other  dcfeadaDti 
and  plead  duiiog  Ihe  term  and  take 
trial,  was  lefuaed,  although  as  the  tria 
pressed  on  against  the  oiber  defendanl 
and  the  necessity  of  two  dlsliDci  triali 
The  King  v.  StKlvH  and  olhni,  497, 

5.  'Ihe  Dutii'B  lequiied  by   13  Geo, 


St  be 


given  I 


e.  A  rule  to  quash  tlio  certiorari,  1 
thai  sucli  uolices  w«n;  unt  givon,  may 
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late,  although  the  objection  is  made  lo  late  that  a 
frath  certiorari  cannot  be  obtained.  The  King  v. 
Rattulaw,  185^ 

7.  The  respondents  in  an  appeal,  in  which  the  order 
of  Jnstices  was  made,  may  take  that  as  a  ground  of 
objection  to  the  certiorari.    ItL 

CHAPEL. 

1.  Prohibition.  The  declaration  stated  that  the 
plaintiff  had  been  rated  for  the  repairs  of  the  parish 
church,  under  a  rate  levied  upon  three  only  out  of 
four  townshi]>s  constituting  the  parish,  whereas  the 
fourth  township  was  also  liable,  rlea,  that  the  fourth 
township  had  from  time  immemorial  a  chapel  of  its 
own,  at  which  the  inhabitants  had  enjoyed  divine 
rites,  that  the  costs  of  repairing  such  chapel  had  been 
ezdusiyelv  paid  by  such  inhabitants,  who  had  never 
been  rated  for  the  repairs  of  the  parish  church,  absque 
hoc,  that  all  four  townships  were  rateable  for  such 
last  mentioned  repairs : —Held,  that  the  plaintiff  had 
not  by  joining  issue  on  this  traverse,  admitted  the 
hcts  slated  in  the  inducement  of  the  plea.  Craven 
V,  Sanderson  and  others,  694. 

2.  An  amended  plea,  setting  out  the  same  facts  as 
the  former  plea,  but  concluding  with  an  averment 
that  the  fourth  township  was  not  rateable,  and  with  a 
rerification,  having  been  found  for  the  defendants : — 
Beld,  that  it  must  be  presumed,  after  verdict,  that 
tlie  chapel  was  coeval  with  the  parish  church  and 
not  a  mere  chapel  of  ease,  and  that  the  exemption 
>f  the  fourth  township  might,  therefore,  be  sustained. 

3.  The  3  Geo.  4,  c.  72,  s.  20,  enacts  that  all 
churches  built  by  virtue  of  the  58  Geo.  3,  c.  45,  in 
aid  of  the  churches  of  the  parishes  or  places  in 
which  they  shall  be  situated,  shall  be  repaired  by  the 
puishes  or  places  at  large  to  which  such  chapels  shall 
belong: — Held,  that  a  township,  which  had  been 
ftlwafs  exempt  from  all  rates  for  the  repairs  of  the 
pariso  church,  was  not  liable  to  be  rated  for  the  re- 
pairs  of  a  chapel,  built  under  these  acts,  and  situatcKl 
within  another  township.    Id, 

CHARTER-PARTY.— See  Evidince,  14. 
CHEQUE.— See  Evidenci,  19.    Pleading,  8. 
CHURCH-RATE.— See  Chapel,  3.    Poon,  5. 

CLERK  OF  ASSIZE. 

1.  The  clerk  of  the  session  of  gaol  delivery  of  New- 
gate is  not  entitled  either  by  sncient  usage  or  statute 
to  any  fee  in  respect  of  convicts  sentenced  to  hard 
labour.     7^  Queen  ▼.  Baker,  699. 

2.  He  is  entitled  by  statute  to  the  fee  usually  paid 
in  respect  of  convicts  sentenced  to  transportation ; 
and  this  Court  granted  a  mandamus,  for  the  purpose 
of  ascertaining  the  amount  of  the  fee  usually  so  paid, 
although  his  predecessor  had  not  for  25  year*  received 
toy  k»  whatever.    Id. 

COGNOVIT. 

1.  If  a  person  attests  a  cognovit  as  attorney  for  a 
defendant  who  is  in  custody  on  mesne  process,  and  it 
tant  out  afterwards  that  he  is  not  an  attorney,  but 
that  the  defendant  was  not  aware  of  the  feet,  the  cog- 
novit may  be  set  aside.     Wallace  v.  Broekley,  382. 

2.  It  is  rafficient  if  the  attorney  declares  verbally 
at  ib%  ^a€,  that  be  sgns  u  attorney  of  the  defend* 


ant,  as  it  is  not  necessary  that  it  should  appear  on 
the  attestation.     Wallace  v.  Brockley,  382. 

3.  If  a  defendant  is  in  custody  on  final  process, 
and  a  writ  of  summons  has  iwued  on  the  judgment,  it 
is  not  necessary  that  an  attorney  should  be  present 
on  his  behalf  when  he  signs  a  cognovit.  France  v* 
Clarkion,  383. 

4.  To  support  an  application  to  the  Court  to  set 
aside  a  judgment  on  a  warrant  of  attorney,  on  the 
ground  that  no  attorney  was  present  on  behalf  of  the 
defendant,  it  b  not  sufficient  that  it  should  appear 
that  the  defendant  was  in  custody;  it  must  appear 
that  he  was  in  custody  on  mesne  process.  Lewis  \, 
GompertZf  592. 

COMMON. 

See  also  Pleading,  25. 

A  prescription  whereby  the  occupier  of  B.  claimed 
to  have  the  sole  and  exclusive  right  of  pasture  and 
feeding  of  sheep  and  lambs  in  and  upon,  &c.  as  to 
B.  belonging  and  appertaining  : — Held,  1st,  only  to 
entitle  the  occupier  of  B.  to  depasture,  C(C.  with  sheep 
and  lambs  levant  and  couchant  on  B. ;  2od,  That 
the  depasturing  the  locus  in  quo  by  the  occupier  of 
B.  with  sheep  and  Iambs  not  his  own  property,  but 
taken  in  **  on  tack,*'  was  properly  characterised  by 
the  judge  at  the  trial  as  an  usurpation  in  itself,  and 
not  evidence  of  any  right  to  depasture  the  locus  in 
quo  with  such  sheep  and  lambs,  although  admissible 
as  evidence  in  support  of  the  alleged  prescription. 
Jones  V.  Richards,  276. 

COMPENSATION. 
See  also  Mandamus,  4. 

On  an  inquiry  before  a  jury,  to  assess  compensation 
for  lands  taken  by  a  Company  under  a  Railway  Act, 
the  words  in  the  act,  "  costs  of  taking  the  verdict,*' 
do  not  include  fees  to  counsel,  attorney,  or  surveyor. 
The  King  v.  Gardner,  7. 

CONTEMPT.— See  Sheriff,  2,  3. 

CONTRACT. 
See  also  Covenant.    Restraint  op  Trade. 

1 .  A  contract  between  A.  and  B.  for  A.  to  serve  B., 
and  B.  to  employ  A,  for  one  whole  year  from  a  certain 
day  named,  and  so  from  year  to  year  to  the  end  of  each 
year  commenced,  so  long  as  the  parties  respectively 
please,  is  a  yearly  contract,  and  can  only  be  deter- 
mined at  the  end  of  a  current  year.  Williams  v. 
Byrne,  535. 

2.  In  an  action  for  the  breach  of  such  contract,  if 
either  party  rely  upon  the  existence  of  a  custom  au- 
thorising him  to  determine  the  contract  upon  a  rea- 
sonable notice  previous  to  the  end  of  a  current  year, 
such  custom  must  be  expressly  alleged  as  a  fact  on 
the  record,  and  it  is  not  enough  to  aver  simply  that  a 
reasonable  notice  was  given.    Id, 

CONTUMACE  CAPIENDO,  WRIT  DE. 

1.  A  writ  de  contumace  capiendo  must  be  ad- 
dressed to  the  sheriff  of  the  county  of  which  the 
party  contumacious  is  described  in  the  significavit, 
and  if  addressed  to  the  sheriff  of  another  county  is 
irregular,  and  the  Court  will  quash  it  on  motion. 
The  King  v.  RUketts,  294. 

2.  A  writ  de  contumace  capiendo,  directed  to  the 
sheriff  of  one  county,  and  reciting  a  significavit. 


AfMM  BMnw  te  ate?  M' I 

ccsnac. 


n^tirv.IlMrMrfa 


«  igunM  hua  iB^ 


IOBirUr  fMrioDi, 
be  igghtewJ  *oi 


3»" 

be  igghte/wl  *oil  deemed  a  reconl  of  fliat  Coort  to 


<t  It'al 


itU  Cnni7>aBv,  ItiC 


DEVISE. 

See  ilio  CoFVBoLD.    Will,  & 

I,  A  deriic  of  lioda  lo  ibe  use  aod  inlcnl  Ihi 

R.  D.  uidVV.  L.  itiall  aoil  may  receire  the  reDU,  jti 

'   '  U  the  leg^  note  ID  til 


.    Dcti.Gn 


nalhtr  v.  i/m/ni 


tviM  unlo  W.  Ij.  iDil  A.  his  uife,  hi  and  during 
tlr  nelutsl  liTei.  all  and  e*er]r  in;  niesniages, 
ItDdt,  teoeineaU,  hcreditameali,  and  piciuiaea  wbat- 
•Mrvt,  ia  ibi  city  of  Norwich,  or  eiwwbere,  in  ihe 
kingdom  of  Uraut  Iltiliiii'  And  From  and  aftei  the 
deceiH  nr  tht  mid  W.  L,  and  A.  hi>  wife,  my  mind 
uid  will  ii,  tba  itid  aicuuigei,  lindi  and  leaemenu 
hanMllluni'Dli  and  pnmiua,  iliall  In  equally  divided 


3.  Undot  llliifnllu»i"Kdinisu:  "I  ij,ive  and  be- 
qucalh  unto  my  mfv  A.  II.,  In  Iidi  liQin  and  aiaigas 
(or  evEt,  all  lliu  tvaiiluu  vt  iiiv  gowli,  cliallcts,  and 
personal  aalaW  wlialauevvi  and  whcteiDevcr,  and  also 
■ill  Biy  lifflii,  lidc,  and  inlviwl,  el,  id,  and  lu  all  utd 


tnay  «un  aad  Mm*  a 
i>.  are.  or  ahall  be  d 
any  will.  bonJ,  or  uth 
nuU  my  •■!>  fiiU  au 


HiOamm  *.  /fitfemrf.  IIS. 

t.  The  followii^  derna ;  •*  I  Mp 
vhale  and  ii>)«  eiecolor  of  all  bj  h^ 
uiuaia  at  F."  give*  a  6ec  ■tspW.  I 
f'raKaiulBlhcri,  113. 

&,  The  falki*iiig  wordi  in  ■  arill: 
tniia,  and  be<)ueaih  all  mj  copjhotd  m 
ia  their  ordiaar;  meaniiig  to  be  dociifl 
thai  at  the  wtiole  vriU  (Ud  om  nka  %, 
(creoce  lliBl  ihej  were  lued  in  aDotfaevi 
pasaeJ  an  ealale  tot  life  onlj.  iWd 
<^ift  >.  Louo.  484. 


DISTHESS.-Sec  L*; 


DISTRINGAS. 


•erve  him  with  a  writ.     Clayutt  ».  U^t 

2.  Dialringas  gnntnl  ohere  lira  oi 
bocD  made.     Stread  r.  Ltilit.  918. 

3.  Diitnogat  for  ibe  paiposc  of  con 
peanncir  granted,  where  every  eioM 
nude,  but  without  luccest,  to  ducorer 
of  the  defendant.     Cfoae  v.  Parktr,  308 

4.  A  diUiiDgas  for  the  purpose  of  I 
onllawiT  may  be  granled,  tkoagfa  no  a 
fendanc  i  laal  place  of  leaidence  bave  h 
ii  ii  knovn  that  the  pulj  baa  MUlad  all 

MMT.foiMll,  GOB. 

ECCLESIASTICAL  LAW 
See  also  Evidbnce.  6.      Sriii 

1.  After  an  incumbent  of  a  beaefice  uik 
of  81,  ia  ihe  king's  books,  has  been  insdl 
ducted  Id  another  benefice  witfa  cureof  so 
of  presentation  accrues  therebj  to  the  pa 
not  assignable  by  law  u  another,  and  Ih 
not  hairing  been  deprived  and  do  netr  i 
been  presented,  lemiias  slill  the  incuiii! 
legally  ealitled  lo  the  tithes.     Altton  (cln 


2.  Upon  institution  lo  the  second  livln 
Toid  as  10  the  patron,  but  not  so  ai  to  ioca 
out  sentence  of  deprivation  and  notice  bv  i 
or  at  least  until  notice  bj  the  ordinary. 

3.  The  tight  to  the  fallen  presentalioi 
corns  a  peisonil  inalienable  right  in  the 
anneied  from  the  advowson,  Ihe  want  ol 
of  the  vacancy  by  the  patron  does  not  alte 
of  Ihe  right  so  aa  lo  make  it  r^al,  or  le-aa 
advowsoD.    Id. 


EJECTMEXT. 
DeclaraHo,,  ,i„d  .V.tici 


3i  JudgmGat  againit  the  caiual  cjectt 
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declarttbn  wu  intitaled  of  a  year  which 
arrived.    Do$  d.  WilU  t.  Km,  76. 

nisi  granted  for  judgment  against  the 
tor  in  Trinitj  term,  where  the  notice  re- 
teoant  to  appear  in  neit  Eaater  term,  it 
I  explained  to  mean  Trinity  term.    Doe  d. 

96,381. 

nent  against  the  casual  ejector  granted, 
laviag  been  to  appear  in  the  King's  Bench, 
laving  since  become  the  Queen's  Bench, 
lisc  of  the  crown.    Doe  d.  Davit  v.  Roe, 

stake  in  the  copy  of  the  notice  served  on 
as  to  the  name  of  another  tenant,  is  im- 
Doe  d.  Metier  v.  Roe,  393. 

claration  in  ejectment  is  not  bad  on  arrest 
it,  because  it  omits  to  state  the  parish  or 
d.  Edwardt  and  othcrt  v.  Gunning  and 

• 

ctmeot  the  declaration  described  the  lands 
-es  of  land  situate  in  the  county  of  3."  On 
>rrest  of  judgment,  held  sufficient.  Little- 
^itante.    Id, 


II.  Service, 

to  shew  cause  why  a  service  should  not 

good,  though  the  Christian  name  of  the 

Id  not  be  discovered.     Doe  d.  Cowan  v. 

I  nisi  granted  for  judgpnent  against  the 
tor,  where  the  declaration  was  read  over 
led  to  the  wife  of  the  tenant,  and  a  copy  of 
which  copy  was  afterwards  left  with  ano- 
1  on  the  premises.    Doe  d.  Eaton  v.  Roe, 

ice  on  the  lessee  of  the  premises,  which 
underlet  to  weekly  tenants,  but  which  had 
:upied  some  time : — Held  a  good  service. 
fne  and  othen  v.  Roe,  72. 

c  nisi  granted  for  judgment  against  the 
tor,  where  the  tenant  had  refbsed  to  take 
tion,  and  had  shut  the  door,  whereupon  it 
1  under.    Doe  d.  Lord  Somert  v.  Roe,  220. 

declaration  was  served  on  a  person  who 
he  was  the  tenant,  but  from  the  descrip* 
person  a  neighbour  said  he  had  no  doubt 

\  the  tenant : — Held,  a  good  service.    Doe 

V.  Roe,  195. 

e  nisi  granted  for  judgment  against  the 
:tor,  where  there  had  been  service  on  the 
f  the  tenant  in  possession,  who  was  stated 
mad  house,  but  who  was  supposed  to  be 
t  of  the  way.    Doe  d.  Jonet  v.  ttoe,  607. 

e  nisi  granted  for  judgment  against  the 
tor,  where  the  service  was  on  a  servant  at 
where  the  tenant  lived,  who  was  stated  to 
)  be  seen.     Doe  d.  Metter  v.  Roe,  393. 

e  nisi  granted  for  judgment  against  the 
tor,  where  service  had  been  on  a  servant 
int.  who  was  residing  out  of  the  kingdom. 
ther  V.  Roe,  220. 

rice  on  an  agent  of  a  tenant  who  is  in  the 
B  not  a  good  lenrice.    Doe  d.  Tomkint  v. 


17.  Service  on  one  of  several  partnen  in  a  firm  who 
are  tenants  is  good.    Doe  d.  Ttmkint  v.  Roe,  49. 

18.  Service  on  two  partners  of  a  company  who 
held  the  property  is  sufficient  Doe  d.  Hall  and  oihtrt 
V.  Roe,  392. 

19.  Service  on  one  only  of  two  tenants,  who  said 
the  other  was  only  his  servant : — Held  good.  Do9  d« 
Sheppard  v.  Roe,  75. 

20.  Rule  nisi  for  judgment  against  the  casaal 
ejector  granted,  where  service  had  been  on  two  out  of 
three  assignees  of  the  tenant,  who  was  a  bankrupt, 
and  could  not  be  found.    Doe  d.  Fisher  v.  Roe,  219. 

21 .  Where  the  tenant  could  not  be  found,  and  it 
could  not  be  ascertained  whether  the  premises  were 
legally  vacant,  service  of  the  declaration,  by  sticking 
it  on  the  premises,  was  held  sufficient  for  a  rule  nisi 
for  judgment    Doe  d.  Law  v.  Roe,  187. 

22.  In  ejectment  bv  a  mortgagee,  where  the  mort- 
gagor wss  purposely  keeping  out  of  the  way  to  avoid 
service,  and  where  it  was  not  clear  that  the  premises 
were  legally  vacant: — Held,  that  a  lervice  of  the  de- 
clsration,  by  merely  sticking  it  on  the  premises,  waa 
sufficient  to  have  a  rule  nisi  for  judgment  against  the 
casual  ejector.    Doe  d.  Smith  and  otk§rt  v.  Roe,  69. 

23.  An  acknowledgment  by  letter,  dated  on  the 
first  day  of  term,  of  the  service  of  the  declaration 
held  sufficient    Doe  d.  Notting  v.  Roe,  69. 

24.  An  acknowlednnent  by  letter,  received  on  the 
second  day  of  term,  dated  the  day  before  the  term,  of 
the  service  of  the  declaration,  held  sufficient  to  grant 
a  rule  nisi  for  judgment.   Doe  d.  Buttram  v.  Roe,  69. 

,  m.  Other  Mattert, 

See  also  £vid£mce,  20.    Practicb,  43. 

25.  Lessor  assigned  premises  and  at  his  reqnest 
lessee  signed  an  acknowledgment  of  the  assignee's 
title,  and  also  paid  him  If.  in  pursuance  of  such  ac- 
knowledgment;  lessor  afterwards  became  a  bank- 
rupt :  —Held,  on  ejectment  brought  by  such  assignee 
against  the  assignees  under  the  bankruptcy,  who  de- 
fended as  landlords  of  the  bankrupt,  that  it  was 
competent  to  them  to  shew  that  the  above  acknow- 
ledgment of  title  was  procured  by  misrepresentatioii, 
and  that  the  assignment  was  invalid.  Doe  d.  PUvin 
and  another  v.  Brown  and  another,  677. 

26.  On  the  execution  of  a  conveyance  in  fee  by 
lease  and  release,  it  was  verbally  agreed  that  Uie 
vendor  should  occupy  the  property  until  the  death  of 
either  himself  or  the  purchaser.  On  the  death  of  the 
purchaser  notice  to  quit  was  triven  to  the  vendor* 
The  vendor  also  died  shortly  after  the  expiration  of 
the  notice,  but  his  widow  continued  in  possession. 
On  ejectment  brought  against  her,  it  was  held,  that 
she  could  not  set  up  a  mortgage  executed  bv  her  hus- 
band previously  to  the  conveyance,  althouffh  the  pur- 
chaser was  cognisant  of  this  mortgage  at  toe  time  of 
the  sale,  because  her  possession  was  derived  from  the 
purchaser,  under  whom  the  plaintiflb  claimed.  Doe 
d.  Leeming  and  another  v.  Skirrow,  517. 

27.  On  movbg  ibr  the  landlord's  rule,  nnder  the 
statute  1  Geo.  4,  c.  87,  s.  1,  the  execution  of  the 
lease  was  allowed  to  be  sworn  to  by  a  person  who 
was  present  at  the  execution,  but  was  not  the  attest- 
ing witness.    Doe  d.  Gowland  v.  Roe,  605. 

28.  In  a  country  ejectment,  if  the  notico  is  to 


CROWN.— See  M, 
CURATE. 
Hit  Court!  of  Liw  ciDDot  tulie  I'Ogniunco  of  any 
ilitpulo  re>))ectiag  l)ie  laluy  o(  ■  curalo  appeinicd 
unili-r  lite  ttatnle  of  ST  Gea.  3.  c.  HU.  in  no  acxioa 
bv  him  for  arraw*  of  bit  uUrv.  Wm  (CUrh)  v, 
Tuntrr  (CUrk),  352. 

CUSTOM. 

6«  tlM)  CoNTUAn,   a. 

1.  A  ciMtum  ii  good  (oi  ill  viviualleii,  upon  (he 
wuU  it  >  manoi  Klcclad  ti^  the  lord  for  lioldiug 
bin  jieuljr,  to  enci  boolht  isd  place  jiotli  and  itbJN 
tbcra  ■  reuooabl*  tioit  bcfun  lbs  ErM,  and  to  coo- 
IJDUO  Ibam  uatll  ■  icaHDalila  timg  afWr  tha  lul  of 
(Bch  Flit),  Uiijr  iwying  liim  ituiiiiliiio  3d.  oufa.  Tjiwn 

3.  A  cuitom  no  iba  ocfuioa  of  penmbuUtiDg  the 
boandatiei  of  t,  pantb  id  Itogation  week  to  cater  a 
paiticulni  houM  wiihm  the  puti&h,  but  neither  upon 
ihc  bouiidarjr  line  noi  in  inj  wtj  oKtsury  to  (he 
coune  of  iii«  ptrambiiliitio'ii  ci.Dnot  be  lupportei). 
_  t»fl«r  V.  Dtmy  a«d  annthtr,  HiQ. 

DAMAGES. 


^ .  IIFhere  the  goods  of  a  pail;  have  been  seiied  under 
lawful  pioCEU  agaiDBi  him  unproperly  eicculed,  and 
he  pays  a  lum  of  money  lo  rclejie  Ihem.  he  ii  ca- 
tilled  to  lecover  in  in  action  of  tiespui  damagei  lo 
the  full  amoUDl  or  the  moucy  paid,  and  ibe  lueuuie 
of  daniagGi  i>  not  limilcd  by  Ibe  injunr  actually  tin. 
tiined.     Smfttl  r.  Champion  and  ol/im,  657. 

DEB1. 

Qarrt,  Whether  debt  will  lie  upoa  judgment  of 

quarter  leniBin,  ohich  ii  (Greeted  by  a  loral  let  lo 

be  ivgitlend  and  deemed  ■  record  of  that  Court  to 

all  inreols  and  puipoMi.  Tki  King  i.  The  Kiilliiig- 
Adm  Old  ll'dleruvrfj  C'<i>i)><inv,  l()(). 

DKVISE. 
See  also  Copyhold.    Will,  6. 

1.  A  dcviie  of  lands  lo  the  use  and  intent  that 
R.  D.  and  W.L.sbali  and  may  receive  (he  renti,&c. 
■nd  pay  the  lame  to  J.. I.,  letlilhe  l^alolate  in  the 
former.    Ji«  d.  Grnlr<i  and  anailitr  v.  /foin/ray,  IB. 

2.  A  (eaialor,  "  " 
legacies,  devised 
devise  unto  W.  L.  and  A.  his  wife,  for  and  during 
(heir  ualural  livei.  all  and  every  my  mesauages, 
lands,  tenementi.  hereditaments,  and  premises  wbat- 
aoever,  io  the  city  of  Norwich,  or  elsewhere,  in  the 
kingdom  of  Greal  Drilain.  And  from  and  ailer  the 
decease  of  the  said  W.  L.  and  A.  hi>  wife,  my  mind 

hecedilameDlB  and  premises,  shall  be  eijually  divided 
unto  and  amongst  such  of  tha  children  of  (be  said 
W.  L.  and  A.  bis  wife,  as  shall  be  iben  living,  share 
and  share  alike."    There  waa  a  residuary  clause  as  Id 


the  cbddieaiooli  life  e 


ilesonfy. 


■si;;.r 


'.Hinn: 


3.  Under  the  rollowiog  devise  :  "  i  ^ive  and  be- 
queath unto  my  wife  A.  Jl.,  to  liei  htin  and  aisigni 
for  ever,  all  the  lesliluc  of  iny  goods,  chatleis,  and 
personal  estate  wliatsoevci  and  wheresoever,  and  also 
alj  ay  light,  liiJi,  laii  ialestai,  el,  ia,  aud  lo  ill  and 


etery  sum  and  luma  of  niooey  whaea 
is.  are,  or  shall  be  doe  to  mc  opoAi 
any  will,  baoJ.  or  uiher  aecuriiica,  M 
make  my  wife  full  and  sole  eiecntht; 
hoDH  iiTaate  in  Great  Queca  Stieet:* 
fee  Biinple  ia  the  faouHi  puocil  to  ih 
Uitknan  *.  Ilatletaiod,  1 16. 

4,  Tha  following  devise :  "  I  ^ 
whole  and  aols  necuior  of  all  my  bn 
ailuato  at  F."  give*  •  lee  aimple.  I 
y rail  and  olhm-,,  113. 

G.  The  fnlloMring  wonU  id  ■  •rill : 
miio,  and  benoeaih  all  my  copyhold  il 
in  their  ordinary  ineaning  to  be  desni| 
that  a*  the  whole  will  did  not  raise  I 
(breore  tl.at  they  were  used  in  aoother 
passed  a  a  estate  for  life  oqIj.  Dati 
^if,  t.  Uk*,,  48i. 

U13TRESS.— See  L*ttaiaBo  akd  T 

DISTRINGAS. 

1,  Distringas  refuicii  wber«  ooly  t 
been  made,  although  tlie  defendant  ha 
would  talla  good  care  ihnl  the  plaial 
serve  him  wilh  a  wiii.      CioylMi  t.  Mar 

3.  Disliingas  granted  where  two  a 
been  made,    Sfroiid  v.  l^Uit,  318. 

3.  Distringas  for  the  purpose  of  cOOM 
peuaaci;  granted,  where  every  caeiS 
made,  hot  without  sncceu,  to  discover 
of  ihe  deTeudint.      Ciote  v.  Parlar,  aOI 

4.  A  distringas  for  ihe  puTpose  of 
outlawn'  may  he  granted,  though  no  o 
fenduil  c  lul  place  of  reaideace  have  I 
il  i>  known  that  ihe  party  baa  aMllod  all 
knv.fsavtJ,  608. 


I.  After  an  incumbent  ofabeneficeun 
of  8(.  in  the  king's  booka,  has  been  instil 
ducted  to  SDOlher  benefice  wiih  cure  of  k 
of  presentation  accrnes  thereby  to  the  pa 
not  assignable  by  law  to  anulher,  and  tl 
not  having  been  deprived  and  do  new 
been  presented,  remains  still  the  incum 
legally  entitled  10  the  tithes.     ^Iiton  (cla 


2.  Upi 


I  inslitulion  to  the  second  Ii 


out  sentence  of  deprivation  and  ootice  by 
or  at  least  until  notice  by  Ihe  ordiuaiy. 

3.  The  right  to  (he  faUcn  preaeniatioi 
come  a  pcruinal  inalienable  right  in  tb< 
anneied  from  (he  advowson,  the  want  ol 
of  the  vacancy  by  (he  patron  does  not  alu 
of  the  right  so  as  (0  make  it  real,  or  ra-aii 
advowson.     Id. 

ejf;ctme,\t. 

I.  Iliey-,-aliBn  and  Natiet, 
1.  It  is  not  material  if  a  declaralion  i 

is  intiluled  of  a  (erm  which  has  not  vet  ai 

d.  ll'iiiim  V.  I(«,  606. 
3.  Ju%(uGa(  ogaiut  tlie  cuiul  ly^ 
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though  the  dedarttioD  wii  intitaled  of  a  year  which 
had  not  yet  arrived*    Do€  d.  WilU  v.  Roe,  76. 

3.  Role  nisi  granted  for  judgment  against  the 
casual  ejector  in  Trinity  term,  where  the  notice  re- 
quired the  tenant  to  appear  in  next  Easter  term,  it 
having  been  explained  to  mean  Trinity  term.  Dot  d. 
Sifmot  V.  Roe,  391. 

4.  Judgment  against  the  casual  ejector  granted, 
the  notice  having  been  to  appear  in  the  King's  Bench, 
the  Court  having  since  become  the  Queen's  Bench, 
by  the  demise  of  the  crown.  Doe  d.  Davit  v.  Roe, 
606. 

5.  A  mistake  in  the  copy  of  the  notice  served  on 
one  tenant,  as  to  the  name  of  another  tenant,  is  im- 
material.   Doe  d.  Messer  v.  Roe,  393. 

6.  A  declaration  in  ejectment  is  not  bad  on  arrest 
of  judgment,  because  it  omits  to  state  the  parish  or 
yilf.  Doe  d.  Edwardt  and  others  v.  Gunning  and 
others,  460. 

7.  In  ejectment  the  declaration  described  the  lands 
at  "  ten  acres  of  land  situate  in  the  county  of  S."  On 
motion  in  arrest  of  judgment,  held  sufficient.  LiitU' 
dale,  J.  dubitante.    Id. 

II.  Service, 

8.  Rule  to  shew  cause  why  a  service  should  not 
be  deemed  good,  though  the  Christian  name  of  the 
tenant  could  not  be  discovered.  Doe  d.  Cowan  v. 
Roe,  607. 

9.  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  the  declaration  was  read  over 
and  explained  to  the  wife  of  the  tenant,  and  a  copy  of 
it  marked,  which  copy  was  afterwards  left  with  ano- 
ther person  on  the  premises.  Doe  d.  Eaton  v.  Roe, 
392. 

10.  Service  on  the  lessee  of  the  premises,  which 
he  usually  underlet  to  weekly  tenants,  but  which  had 
been  unoccupied  some  time: — Held  a  good  service. 
Doe  d.  Hayne  and  other*  v.  Roe,  72. 

11.  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  the  tenant  had  refused  to  take 
the  declaration,  and  had  shut  the  door,  whereupon  it 
was  pushed  under.    Doe  d.  Lord  Homers  v.  Roe,  220. 

12.  The  declaration  was  served  on  a  person  who 
denied  that  he  was  the  tenant,  but  from  the  descrip- 
tion of  his  person  a  neighbour  said  be  had  no  doubt 
that  he  was  the  tenant: — Held,  a  good  service.  Doe 
d.  Hunter  v.  Roe^  195. 

13.  Rule  nisi  granted  for  judgment  aj^ainst  the 
casual  ejector,  where  there  had  been  service  on  the 
daughter  of  the  tenant  in  possession,  who  was  stated 
to  be  in  a  mad  bouse,  but  who  was  supposed  to  be 
keeping  out  of  the  way.     Doe  d.  Jones  v.  Roe,  607. 

14.  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  the  service  was  on  a  servant  at 
the  house  where  the  tenant  lived,  who  was  stated  to 
be  too  ill  to  be  seen.    Doe  d.  Messer  v.  Roe,  393. 

15.  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  service  had  been  on  a  servant 
of  the  tenant,  who  was  residing  out  of  the  kingdom. 
Doe  d.  Mather  v.  Roe,  220. 

16.  Service  on  an  agent  of  a  tenant  who  is  in  the 
kingdom,  is  not  a  good  service.  Doe  d.  Tomkint  ▼* 
Roe,  i9. 


17.  Service  on  one  of  several  partnen  in  a  firm  who 
are  tenants  is  good.    Doe  d.  Tmnkint  v.  Roe,  49. 

18.  Service  on  two  partnen  of  a  company  who 
held  the  property  is  sufficient  Doe  d^Hall  and  othtrs 
v.  Roe,  392. 

19.  Service  on  one  only  of  two  tenants,  who  said 
the  other  was  only  his  servant : — Held  good.  Doe  d« 
Sheppard  v.  Roe,  75. 

20.  Rule  nisi  for  judgment  against  the  casnal 
ejector  granted,  where  service  had  been  on  two  out  of 
three  assignees  of  the  tenant,  who  was  a  bankrupt, 
and  could  not  be  found.    Doe  d.  Fisher  v.  Roe,  219. 

21.  Where  the  tenant  could  not  be  found,  and  it 
could  not  be  ascertained  whether  the  premises  were 
legally  vacant,  service  of  the  declaration,  by  sticking 
it  on  the  premises,  was  held  sufficient  for  a  rale  nisi 
for  judgment    Doe  d.  Law  v.  Roe,  187. 

22.  In  ejectment  bv  a  mortgagee,  where  the  mort- 
gagor was  purposely  keeping  out  of  the  way  to  avoid 
service,  and  where  it  was  not  clear  that  the  premisei 
were  legally  vacant: — Held,  that  a  service  of  the  de- 
claration, by  merely  sticking  it  on  the  premisei,  wat 
sufficient  to  have  a  rule  nisi  for  judgment  againit  tha 
casual  ejector.    Doe  d.  Smith  and  othtn  v.  Roe,  69* 

23.  An  acknowledgment  by  letter,  dated  on  tha 
first  day  of  term,  of  the  service  of  the  declaration 
held  sufficient    Doe  d.  Notting  v.  Roe,  69* 

24.  An  acknowledgment  by  letter,  received  on  the 
second  day  of  term,  oated  the  day  before  the  term,  of 
the  service  of  the  declaration,  held  sufficient  to  grant 
a  rale  nisi  for  judgment.   Doe  d.  Buttram  v.  Roe,  69. 

«  ni.  Other  Matters, 

See  also  Evidence,  20.    pRAcrxct,  43. 

25.  Lessor  assigned  premises  and  at  his  xequeit 
lessee  signed  an  acknowledgment  of  the  assignee's 
tiUe,  and  also  paid  him  If.  in  pursuance  of  such  ac- 
knowledgment;  lessor  afterwards  became  a  bank- 
rapt:— Held,  on  ejectment  brought  by  such  assignee 
against  the  assignees  under  the  bankruptcy,  who  de- 
fended as  landlords  of  the  bankrapt,  that  it  was 
competent  to  them  to  shew  that  the  above  acknow- 
ledgment of  title  was  procured  by  misrepreientatkm, 
and  that  the  assignment  was  invalid.  Aw  d.  PUmn 
and  another  v.  Brown  and  another,  677. 

26.  On  the  execution  of  a  conveyance  in  fee  by 
lease  and  release,  it  was  verbally  agreed  that  the 
vendor  should  occupy  the  property  unril  the  death  of 
either  himself  or  the  purchaser.  On  the  death  of  the 
purchaser  notice  to  quit  was  sriven  to  the  vendor* 
The  vendor  also  died  shortly  after  the  expiration  of 
the  notice,  but  his  widow  continued  in  possession. 
On  ejectment  brought  against  her,  it  was  held,  that 
she  could  not  set  up  a  mortgsge  executed  bv  her  hus- 
band previously  to  the  conveyance,  although  the  pur- 
chaser was  cognisant  of  this  mortgage  at  toe  time  of 
the  sale,  because  her  possession  was  derived  from  the 
purchaser,  under  whom  the  plainti&  claimed.  Doe 
d.  Leeming  and  another  v.  Shrrow,  517. 

27.  On  moving  for  the  landlord's  ralov  under  the 
statute  1  Geo.  4,  c.  87,  s.  1,  the  execution  of  the 
lease  was  allowed  to  be  sworn  to  by  a  person  who 
was  present  at  the  execution,  but  was  not  the  attest- 
ing witness.    Doe  d.  Gowland  v.  Roe,  605. 

28.  In  a  country  ejectment,  if  the  notice  is  to 


'  a  motion  in  ejectment, 


■ppeir  in  Ka&ter  lenii,  a  rule  will  be  gnuiWd  u  of 
coatiG  in  I'rinilv  term,  for  judgment  againat  the 
cuual  cjeclor.    bat  d.  Wii^git.  Hm.  3SI. 

'2ii.  On  motini  for  judgnuint  «g«ia>t  the  casual 
ejeclor,  a  aeiricc  on  the  "  leaaDl  in  pouetsion"  mutt 
ba  HfOra  to.  etea  though  it  citmat  Iw  diicOTcred  who 
ia  Iho  Umant  in  potMiMioii.  Dm  d.  Frior  v.  Jtiw, 
392. 

30.  Uuie  abtoluta  gnmied  foi  judgmenl  a^inal 
tbe  caiual  •ieclor,  on  an  affidavit  Itaiing  a  uirvice  on 
W.  S..  tenant  in  j>a»«»ioD,  togelbet  with  A.  U., 
C-  D.  and  K.  F.     Dm  d.  DaitUn  v.  Bee,  ilO. 

31.  Anaffidairiti 
inlitolcd  "  Dm  i.  Rot,    omiitiDe  Ibe 
b  bad,  lliough  Iho  dcclatation  is  lunued.    I>«d. 
TTnMoi.v.Rw.TS. 

32.  An  affidavit  in  aupparl  of  a  motion  in  cject- 
nenl,  mlilakd  "  Doe.  on  ine  demise,  lie."  insiead  of 
"  dctniae*,"  witb  llie  declamtion  annexed,  held  good. 
Vat  d.  WaUtn  and  uiftm  v.  Km,  75. 

33.  The  alBdaiil  on  wliich  judgmeo)  icainst  the 
tunal  ejeclor  ii  moved,  oeul  Dot  iLitinguiJi  liow  the 
damiiei  are  ainlcd  in  the  dedainlion,  so  long  as  all 
the  Dames  ofllie  Iciitats  are  iDwileil.  Dvid.  MulUr 
».B«,607. 

34.  It  is  DD  TcasoD  nhy  the  leiiot  of  the  plainlifT 
jliouid  Dol  have  exeeuuon  in  ejectmenl  for  not  con- 
feuing  leuo,  cnliy.  and  outter,  that  llie  defendaat 
Lai  lakeo  tlie  benefit  of  ihe  Iniolvcnt  Act,  and  did 
not  iheraforc  appeal,  hBTing  no  inteieat.  Dot  d.  ICmi- 
miiuttr  (Ularjuii)  v.  Suffifld,  359. 

35.  A  peraon  who  from  hi 
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that  of  his  altOEDoy,   baa   allowed  judgment  ti 
ligned  in  ejeclmeut  against  the  caaual  ejector, 
tw  lal  in  to  defend  on  Davment  of  cuitt.  J 
r.  Bm,  371. 


in  pai;fment  of  cuitt.  Voi  d.  Vcittn 
36.  A  person  who  was  working 


Itcenao 


nlhe 


laud,  on  being  served  with  a  declaration  in  cjectmcat, 
applied  to  the  Conn  to  nay  the  proceedings,  but  was 
reiused.     Dot  d.  Johm  and  slAiri  v.  Roe,  66. 

37.  A  plainliT  in  ejeclmcnl  sued  out  a  writ  of  pos- 
BSiiion  upou  a  judgnieit  more  than  a  year  old,  nnd 
obtained  paasesiion,  without  having  previously  issued 
a  writ  of  scire  facias.  1'he  writ  was  set  aside  by 
ajudge  at  chambers,  but  the  plainliS'  refused  tu  git  e 
up  pOMesMOn.  A  rule  niai  for  a  writ  of  leslilutioii 
having  been  obtained,  the  Court  refused  to  make  it 
absolniB  in  terms,  but  granted  a  rule  absolute,  direct- 
ing the  plaintifl'  to  restore  poaieasioD  of  the  landi. 
Doe  d.  SteiUHf  V.  Lord,  652. 


ERROR.— Sec  Cri 

ESCAPE. 
See  PiiiSB.iL«,  3.    Sii 


EVIDENCE. 
»aIsoAcE\T,2.  Bii. 


lMati 


1 .  It  was  agrveil  by  <le«d  that  m 
building  aocietj;  tboukl  pay  a  fiied 
long  ai  he  coDlinued  amember.  A 
tions  and  fines,  &c.  were  to  be  c«| 
perty,     A  person  tigned  the  deed  I 

lary,  but  it  was  sftetHrsrds  a|;ieed 
ahould  ceaie  la  be  a  member,  asddl 
■alary  inilead:^IIeld.  that  he  w« 
witness  to  prove  the  breacfaesofaj 
member,  by  Doa-paymeat  of  bis  w4 
certain  fines,     Itigby  and  othm  w,  ] 

2.  A  release,  reciting  that  ho  h» 
member,  and  relen^iDg  bis  demandii 
executed  by  himself  alaae,  does  notl 
petent  witneas.      Id. 

3.  If  a  wimesa  at  tlie  lime  of  gi»! 
has  no  recollection  of  a  fact  except 
a  boot,  his  evidence  of  thai  fad  a 
unless  the  book  ii  produced.  Hm 
78. 

4.  Id  trover  against  the  sheriff  br 
of  the  plaintiff,  an  affidavit  made  by  i 
ployed  by  the  under-sherifi'  in  an  ap 
under  the  Inlerpleadcr  Act,  is  ailmim 
for  the  plaintiff  to  prove  Ihat  W.  wai 
sberif,  and  thai  tlie  sherifT  by  \V„ 
goods.    BHtkiU  ».  Haiit,  610. 

5.  Indictment  for  abstructiog  a  ] 
not  guilty.  At  the  trial  it  was  provd 
exist  in  thelocus  in  quo,  but  it  wis  tM 
public  road.  Forty  years  before,  a  ib 
of  Ihe  laud  over  wh'idi  the  toad  pauot 
neat  the  road,  and  at  tba  lime  of  pi 

■1.k,k.« JL4  ...f<l.>«-.L    il . ^J     ..- 


cclaralion  acco 

iipnnyiDg  an  act.  or 

e  a^insi  the 

merest  of  the  apeak. 

nt  in  fee,  or  OS 
iU,.  624. 

evidence  ofreputat 

6.  Where  by  the  practice  of  an 
Court  the  act  of  the  C'ourl  in  giantiii 
doncd  an  the  will  itself,  and  no  otbe 
ac!  is  kept,  the  origiual  will,  to  \adm 
evidence  to  shew  a  person  is  execute 
mirdi  and  othtn  i,  GunNiBg  and  elhm 
d.  Basxet  and  aiuither  v.  fl/nc.  463. 

7.  The  sanity  of  a  testator  being  I 
issue,  letters  addressed  to  him  by  per 
quaintance,  long  lince  dead,  and  fouiu 
of  the  teatatorwilh  the  seals  broken  air 
boiid  under  his  bookcase  in  his  prlvj 
ther  with  Other  letters,  soini;  indorsed 
some  of  which  he  had  wrtltCD  answe 
niisalbie  in  evidence  j  per  Tindal  C 
BMttnqutt.  J.,  and  CoUnitn.  J. ;  dhs, 
Gunty,  B.  Wrigki  v.  Dae  d.  Tatlu 
539. 

B.  A  letter  so  found  addressed  to  the 
Ing  him  to  comtDunieale  with  his  att 
lived  at  some  distance  from  the  XestaXi 
ler  of  business,  and  who  had  been  I 
which  was  indorsed  by  the  attornev 
per  Tindal.  C.J.,  Park.  J.,  ai.d  Gu 
Farke,B.,  Bdwnjud,  J.,  and  Callman 


9.  Whare  the  ^uioeneK  of  a  fKrtf*  hindwritiiig 
if  diipated,  tha  jwlj  majr  compare  the  document  io 
queition  wilh  other  documeuti  is  the  geauloe  hatid- 
writiag  of  Ilia  puty,  provided  tbey  are  in  erideoce 
for  othei  pnipoui  in  Ibe  cause.  Bat  no  document 
naf  b«  given  in  evideace  for  the  sole  purpose  of  sucb 
comparison,  noleu  the  diipuled  haadoritinE  ii  an- 
cieuL     Dot  d.  Ptrrg  V.  NtKton  and  Wife,  403. 

10.  A  penon  wax  called  lo  prove  hit  ajgnatuie  as 
fttteiting;  wilnesi  to  a  nil).  Upon  crou-eiami nation, 
be  admiited  ibat  several  tignatures  wfaicb  vers  shewn 
to  hiro,  and  vbich  weta  not  in  evidence  lot  other 
paiposes  in  lbs  cause,  were  bi>.  To  diapnive  ibe 
aigDatoie  to  the  will,  an  inspector  at  the  Bank  of 
Enilaad  was  called,  who  staled,  thai  previous  to  the 
trial  he  had  examined  and  become  ramiliar  with  the 
■dmitled  signatures,  bai  did  not  know  them  to  be 
written  by  the  witness  till  be  bad  heiird  him  say  lo  at 
tbe  trill;  he  was  then  asked  whether,  in  his  opininn, 
the  signaloie  to  tbe  will  wss  a.  gennine  or  an  imitated 
■ignature:— Held,  by  Lord  Dm m an,  C.  J.  and  Ifti- 
liami,  J,,  that  luch  evidence  was  admiaiible ;  by 
Fattam  and  Cuttridg;  Js.  that  it  was  not.  Cm  d, 
Uudd  V.  Suelitrmart,  405. 

11.  Tha  alignment  oF  hia  estate  by  an  insolvent 
debtor,  who  bu  been  discharged  under  53  Geo.  3, 
c.  103,  cannot  be  proved  by  a  certified  copy  of  Ibe 
aialgnment,  as  under  7  Geo.  4,  c.  67,  n.  76.  Dm  d, 
nr>j/'aI(andanDlA«'v.&ll<r>,  160. 

13.  A  copy  certified  according  to  7  Geo.  4,  c  67, 
■.  76,  of  an  assigomeal  to  the  provisional  aiugnee, 
made  under  1  Geo.  4,  c.ll9,  is  admistible  in  evi- 
dence, without  proof  that  the  insolvent  baa  been  ad- 
judged  to  be  entitled  to  his  discharge.  Dm  d.  Ellii 
V.  Hardy,  6U. 

13.  On  an  indictment  for  peijunr  in  an  affidavit 
made  in  the  Insolvent  Couil,  in  order  la  prove  that 


copy  famished  him  by  tbe  clerk  of  the  rules,  of 
paper  bung  up  in  a  room  adjoining  the  Court  by  its 
Buthorily,  and  containing  its  rulei  of  practice.  In- 
dependently of  tbe  printed  copy  produced,  iba  witness 
had  no  knowledge  of  the  practice,  and  he  bad  never 
compared  it  with  Iba  authoriied  paper ; — Held,  that 
tbe  piactiee  of  tbe  Court  bad  not  been  proved.  Tin 
Kingy.Ktqa,  148. 

14.  By  the  custom  of  Bitavia,patt>ei  about  to  enter 
into  a  contract  go  before  a  notary  public,  who,  after 
inscribing  in  a  book  the  contract  aigned  by  Ibeni, 
gives  them  each  a  copy.  A  copy  may  alao  be  (rii- 
taiued  at  any  lime  afterwards  by  either  party  in  the 
abaence  of  the  other.  These  copies,  in  all  countries 
•ubject  lo  the  Dutch  law,  eicept  at  Balavia,  where 
tha  nolaiy'i  book  must  be  produced,  are  valid  evi- 
dence of  tbe  contract: — Held,  1st,  That  a  copy  duly 
•Dthenticaled  under  the  hand  and  seal  of  (he  notary, 
but  not  identified  as  one  of  those  delivered  at  the 
time  of  m^ng  tbe  contivct,  nor  proved  to  have  been 
examined  wilt  (he  entiy  in  ihe  notaiy'a  book,  was 
sot  OYidence  of  a  charier-party.  Sod,  Thai  tbe 
defendant's  admiuion,  that  goods  had  been  duly 
conveyed,  such  sdiniasion  containing  in  iti  tetmi  a 
nfereoce  to  a  charter-party,  did  noi  enlitJe  tbe 
plaintiff  to  *  vecdict  on  the  common  count,  even  for 


estate,  a  t*itiKM  hivioe  tlaled  tbat  ha  knew  it  lo  be 
idenlical  wilh  that  of  abamlel : — Held,  thai  evidence 
of  reputation  as  to  the  boundary  of  the  hamlet  wai 
admissible  to  shew  the  boundary  of  Ihe  private  estate. 
77io>naiv.-rniAiiu,265. 

16.  Tbe  defendant's  son,  a  boy  at  school,  being  in 
want  of  clothei,  had  them  supplied  to  his  own  order 
just  befoie  tbe  holidays;  he  then  took  them  home 
wilh  him  in  his  box,  and  brought  them  back  again  to 
school  after  the  holidays : — Held,  that  there  wai  evi- 
dence of  an  implied  contiact  by  the  faiber  aufficlent 
to  be  left  to  the  iuiy.  Lew  and  aaalhrr  j.  WiOaai, 
33G. 

17.  Annropul,  for  not  keeping  and  leaving  prs- 
miies,  of  which  the  defendant  was  tenant,  in  good 
and  sufficient  rapair,  according  lo  igieeilient.  Fiea, 
payment  of  6J.  inlo  Court,  and  that  the  plainlifi'  had 
not  austained  greater  damage  : — Held,  that  evidence 
wai  admisuble  on  the  part  of  the  defendant  to  ihew 
what  was  tbe  cotidition  of  Ibe  premises  when  he 
entered  upon  them.  Sir  Franeii  finnf«tl,  Bart.,  *. 
Withm.  444. 

IB.  Libel.  The  defendant  proposed  to  prove  in 
mitigation  of  damages,  thai  he  had  been  provoked  to 
write  tbe  libel  compbined  of  by  other  libels  previ- 
oua1;f  published  by  Ibe  plaintiff  in  certaiti  uewipapeis 
and  in  a  magaiine.  To  eOecl  this,  be  offered  m  eri- 
dence  a  ceruficale  of  an  affidavit  from  the  stamp- 
office,  thai  the  plaintiff  was  a  pioprietoi  of  one  of 
tbe  iwwspapeis,  and  proved  that  he  was  also  editor 
of  the  otben,  ind  that  he  had  lead  over  in  HS.  an 
article  lending  to  provoke  the  defendant,  which  after- 
wards appeared  in  one  of  ibem.  He  alao  produced 
copies  of  Ihe  nawipipen  obtained  from  the  Stamp- 
office,  one  of  which  coneipondad  with  tbe  affidanl, 
and  proved  that  the  others  had  been  signed  and  de- 
posited, under  the  directions  of  the  plaintiff,  by  bis 
printer,  end  one  of  Ihem  was  proved  by  Ibe  plaintiff's 
printer  to  have  been  printed  by  him.  The  magaiina 
produced  was  also  stated  by  the  plaintiff's  pabliabec 
ID  have  been  publisbed  by  him,  according  to  bis  be- 
lief, before  the  appearance  of  the  defendant's  libel. 
I'he  defeDdani  save  no  evidence  to  shew  that  he  had 
seen  any  of  tbe  libels  hy  which  he  alleged  that  ha  had 
been  provoked: — Held,  IsL  That  tbe  deposit  of  the 
newspapers  at  the  Stamp-office  did  not,  by  virtue  of  3B 
Geo.  3,  c.  78,  under  those  circumstances,  affiird  evi- 
dence of  a  publication.  3nd.  That  the  puUicalion 
of  a  newspaper  could  not  be  inferred  front  the  cir- 
cumstance of  one  having  been  printed.  3rd.  That 
even  if  tbe  publicalion  had  been  proved,  tbe  evidence 


>,  11. 


IS.  On  u  ii 


*  to  ilie  benndaiy  of  a 


further  evideoce  was  given  fiom  which  the  jury  miBht 
infin  thai  ibe  defendant  had  teen  tbe  lioela  by  the 

Siaintiff  previous  lo  writing  the  libel  camrdained  of, 
I'alUv.Frntn-,  451. 
19.  In  an  action  on  a  banker's  cheque,  to  which  the 
defcadant  pleaded  that  he  did  not  make  the  cheque 
mode  el  form k,  the  initronient,  which  was  unstamped, 
was  proved  by  the  plaintiff  and  read  without 
objection.  The  defendant  then  undervd  evidenca 
Ibat  ihe  cheque  was  post  dated,  and  Iberefbra  inad- 
missible in  evidence  for  want  of  a  stamp: — Held, 
that  as  the  cheque  was  unobjeclionable  on  the  face  of 
it,  that  the  defuidant  was  not  precluded  after  it  had 
been  read,  boai  objecting  to  it  as  inadminible  in 
evidence.    Fitld  v.  Weadi,  4B2. 

30.  Lands  were  devised  to  IruilMi  to  sell  abao- 
Inlcly,  ud  inTcst  tbe  pracMdi  ia  other  laadi  to  be 
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held  by  lUta  in  tmit.  (a  p«nn'il  W.  B.  D.  *o  receive 
the  renti  luiil  pTOliti  during  hii  lile,  TemBiDdcr  i»er. 
The  iiuilMadid  Dat«ll  bat  permitted  W.  It.  D.  to 
receive  the  nats  and  pr«liu  during  his  life-  Id 
qectmeat  braugLl  10  recover  tbe»  biidi  an  ihe 
dealli  of  ^V.  B.  D.  b;  iho  hein  of  ihe  lurviving  liui- 


1  in  evidenee  aa  aoDuiiy  deed 
wbereia  wis  rei^iied  the  will,  and  that 
d  nol  Mid  Ihe  landi,  and  that  W.li.D. 
»ipl  of  the  lentu  and  proGli  by  per- 

-  "--  -.round  ihM  It  uon- 

OD  of  biK  appurviil 
idpt>\triv,CenUhrtd 


uined  a  declaraiioi 
rigbl  ID  the  fee.  Di 
anil  auolhtr,  4TT. 

31.  Tiovei.  Pica,  that  A.  wbi  jointly  interested 
with  the  pliinliir,  and  thai  defendant  commilled  the 
ossvenion  alleged  by  lesve  and  licence  dI  A.  Re- 
piictttoa,  that  A.  wai  not  a  joint  owner  willi  the 
pllintiff.  At  the  trial  >l  wia  proved  on  the  part  oF 
the  plaintiff,  that  the  ^ropcttj  was  by  the  defendant 
(old  to  the  plaioliff  while  lying  in  a  oarehDUH  by  a 
nh  note,  that  it  was  tranifened  under  the  direction 
of  the  defeadinlby  the  waichnuteman  to  the  account 
of  llie  plaiQliiT,  and  that  payments  were  made  by  the 
pliinlin  10  the  dofcadani ; — Held,  DotwiibilaQiiiiig 
the  iuue  niicd  on  the  pleadJagK,  that  the  conduct  of 
the  defendaDl  eilopped  him  from  suppoitiag  it  by 

jed  conrei 
tbotily,     Kin-an  V,  Saundt 

93.  A  cammiision  directed  toihe  judgeiof  a  foretgn 
court,  requiring  them  to  lake  the  enaminations  of 
eeitain  witnessei,  to  reduce  them  into  witting,  and 
tp  eend  the  tame  tn  this  Court,  i>  not  property  ex- 
I  wntwl  by  B  leturn  of  an  eumined  copy  of  lucli  ei- 
'  -  aatinitioni,  althoDgh  certiGed  by  an  officer  of  the 
foreign  court  to  be  a  coirecl  copy,  and  such  copy  i> 
ihertfore  ioidmissilile  in  evidence.  Clavv.Stfphrnisn, 

637. 


EXECUTION.-Soe  Att 


r,  33.    Dauao 


EXECUTORS  AND  ADMINISTRATORS. 
See  also  Evideno.  6. 

1.  Where  the  plaintiff  had  recovered  damagea 
againat  the  defendant  as  adminlstiatrii,  for  tiespeaaei 
committed  by  the  intestate  in  digging  coal  sii  monlhi 
before  hit  death,  under  the  3  &  4  Will,  4,  c.  42, 
1.  2  : — Held,  lit,  that  an  action  for  money  had  and 
received  would  alio  lie  for  the  amount  of  coalt  taktn 
and  (old  by  the  intestate  more  than  six  monihs  be- 
fore  bit  death  ;  and  2nd,  that  from  the  quantity  of 
coal  BO  taken,  the  jury  might  infer  the  amount  of 
tnoney  so  had  and  received.  Pouett  und  vthtrs  v. 
Siei,  RSO. 

S.  Debt  on  a  judgment  againsl  R.  and  M.  ai  exe- 
GUtniB  of  C.  Plea,  plene  adminiatravil  pneter,  &c. 
Replicalion,  traversing  ihe  plene  admini^InvlL  At 
Ihe  trial  it  appeared  that  L'.  being  indebted  to  R,  de- 
posited with  him,  as  security  for  the  mone;  advanced, 
a  life  imurance  policy,  and  communicated  In  the 
insurance  company  that  he  had  tmuKrened  his  iu- 
tercst  in  tho  policy  la  U.,  of  which  they  made  a 
minule  in  theli  books.  ('.  aflcrwaids  appointol  K. 
and  M.  fail  eieculors,  and  died  without  making  a 
formal  assignment  of  the  policy.     Tlie  iosurance 


company  having  refiiaed  to  pty  Ibi 

policy  withoitt  a  receipt  fram  the  ■ 
t\ny  signed  one  as  eiecutois.  R.  i 
delivered  a  protest,  slating  that  ha  I 
Id  obtain  the  moooy,  and  that  ha 
compromise  hia  onn  claim  ; — Bdi 
lien  upon,  and  «as  entitled  to  •» 
ceedi  to  the  paytncDl  of  his  cui 
Sm-ntrtt  nnd  unolhrr,  280. 

FAIR — See  Cvtmm, 

fB.ES See  Ci.s»  or  A 

FRAUDS,  STATUIB 
■See  also  Pleadixo,  I 
When  an  agreement  vm  catered 
defendant  in  a  Cbaacerj  suit  B4id  (h 
licitor.  with  the  consent  of  the  plaint 
sidetatiDQ  of  the  auil  Iteiog  discOBlial 
ant  ihould  pay  to  the  Bolicitor  (be  f 
eoatii—Held.  as  Ihe  plaiDliff  had  w 
that  this  was  an  agtcemenl  by  defea 
debt  of  another,  within  eect.  4  of 
t'raud»,  and  ought  to  bava  baeonrf 
TomKinon  v.  G»«,  229. 

GAaiTNG. 

1.  The  stalule  5  &  6  Will.  4,  c.  i 
much  nf  9  Anne,  c.  14,  and  vtbet  aH 
tecuiitiea  givrn  for  ille^l  contidni 
void,  is  prospective.     Uiiduock  v.  tfi 

2.  Where  Iheiefore  an  ar^tioD  biM 
fide  holder  of  a  bill  of  eichange, 
eamhling  debt,  was  at  issue  before  tin 
former  act,  bat  was  tried  aflenraM^  j 
the  plaintiff  could  oot  recover.     U.  ' 

GAOL. 

The  mayor  and  aldermen  of  I.ondiu 
rized  by  4  Geo.  4,  r.  64  <tbe  Gaol   . 


GILBERrS  AC  r.— See  Pooa 

HABEAS  CORPUS. 

See  also  Practice,  36,  3' 

The  Court  refused  a  habeaa  corpus  1 
body  of  a  person  in  prison  under  lentec 
for  the  purpoAe  of  having  him  liied 
felony.     In  re  Mardu.K*,  197. 

HIGHWAY. 

See  also  Evidence,  5.  Nun* 
1.  Township  of  S.  wu  indicted  for 
road  lying  within  it.  Plea,  not  ga 
proved  to  be  liable  generally  io  the 
roads.  For  the  defence  an  agrcemai 
dated  1591,  between  the  owners  of  the 
and  the  owncn  of  the  neighbouring  low 
the  making  of  a  road  and  the  repair 
question  by  N.,  and  also  for  the  app 
lawyer  In  prepare  proper  instrutnent* 
forinance.  It  was  also  proved,  that  in 
Chancery  had  been  filed  by  the  ownen 


le;    bv 


9.  Wbtre  the  ^uineiKM  of  a  pirt;'*  hudwritiDg 
b  dUputed,  the  jm;  msj  compare  the  documeat  id 
qucslun  with  other  documeott  in  Ihe  genuine  hand- 
writiDg  of  the  parti,  provided  thej  are  in  eridence 
fat  ether  parpoiei  la  the  cauie.  But  no  document 
ma;  be  (iven  in  evidence  for  the  lole  purpose  of  tuch 
CDmparUoD,  unleu  Ihe  diipuled  handwriting  ii  an- 
cienu     Dot  d.  FTFif  V.  Ntaton  and  Wife,  403. 

10.  A  person  wai  called  lo  prove  hii  ngnatnre  as 
•Itetling  wilneu  to  a  trill.  Upon  croH-nami nation, 
tie  admilted  Ihit  several  signature*  which  nere  ahewn 
to  him,  aad  which  were  not  in  evidence  for  ather 
purposes  in  the  cause,  were  hu.  To  disprove  Ihe 
■ignatnie  to  the  will,  an  iiupector  at  the  Bank  of 
England  waa  called,  who  staled,  that  previous  to  the 
trial  he  had  examined  and  become  familiar  with  the 
admitted  signatures,  but  did  not  know  them  lo  be 
written  by  the  witness  till  he  had  heard  him  say  so  at 
Ibe  trial ;  he  wu  then  asked  whether,  In  his  npintnn, 
its  signature  to  the  wilt  was  a  genuine  or  in  imitated 
•ignature: — Held,  b;  Lord  Dminan,  C.  J.  and  Wit- 
iMmi,  J.,  that  such  evidence  wu  admiasi' ' 
Pattam  aad  Colmdgt,  Js.  that  it  was  not. 
JUudd  v.  Sucktrnior;  405. 

11.  The  assignmsDt  of  his  estate  tnr  an  insolvent 
debtor,  who  has  been  discharged  under  53  Geo.  3, 
c.  102,  cannot  be  proved  by  a  certified  copy  of  Ihc 
asugnment,  ai  under  7  Geo.  4,  c.  57,  s.  76.  Dot  d. 
Thrtl/all  and  anothtr  v.Silltrt,  IGO. 

13.  A  copy  certified  according  to  7  Geo.  4,  c  57, 
■.  76,  of  an  aisignraent  to  the  provisional  assignee, 
mads  nnder  1  Geo.  4,  c.119,  is  admissible  in  evi- 
dence, without  piDof  thai  the  insolvent  has  been  ad- 
judged to  be  entitled  lo  hia  ditcharge.  Doc  d.  Eltii 
r.  Hardy,  61i. 


■och  affidavit  was  required  by  the  practice  of  that 
Court,  an  officer  of  the  Court  attended  with  a  printed 
copy  famisbed  him  by  the  clerk  of  the  rules,  of  a 
paper  hung  up  in  a  room  adjoining  the  Court  liy  its 
anthorily,  and  containing  its  rules  of  practice.  In- 
dependently of  the  printed  copy  produced,  the  witness 
had  no  knowledge  of  the  practice,  find  be  had  never 
compared  it  with  the  authoriied  paper: — Held,  that 
the  practice  of  Ihe  Coutl  had  not  been  proved.  The 
King  r.  Koopt,  14B. 

14,  Bylhecustom  of  Batavia,  pu^sabouttoenter 
into  a  contract  go  before  a  notary  public,  who,  after 
inicribing  in  a  book  the  contract  ■igued  by  them, 
gives  them  each  a  copy.  A  copy  may  also  be  ob- 
tained at  any  time  afterwards  by  either  party  in  Ihe 
absence  of  the  other.  These  copies,  in  all  countries 
subject  to  the  Dutch  law,  eicept  at  Batavia,  where 
the  notary's  book  must  be  produced,  are  valid  evi- 
dence of  ihe  coDtiact: — Held,  lit, That  a  copy  duly 
ftuthentJcaled  under  tlie  band  and  seal  of  the  notaty, 
but  not  identified  as  one  of  those  delivered  at  tus 
time  of  making  the  contract,  nor  proved  to  have  been 
examined  with  tiie  entry  in  lb«  notary's  book,  wai 
not  evidence  of  a  charter-party.  2nd,  'lliat  the 
defendant's  admission,  that  goods  had  been  duly 
conveyed,  such  odmiision  containing  in  its  terms  a 
lefeience  to  a  charter-party,  i^d  not  entitle  the 
plaintiff  to  a  verdict  on  the  common  count,  even  for 


.Held,  that  evidence 
of  reputation  as  lo  the  boundary  of  the  hamiet  was 
admissible  to  shew  the  boundary  of  the  private  eatale. 
Th<imaiy.JtnkinM,2G5. 

16.  The  defendant's  son,  a  boy  at  school,  being  in 
want  of  cloihes,  had  them  supplied  to  hia  own  mder 
just  before  tbe  holidays;  be  then  took  them  home 
with  him  in  his  box,  and  brought  them  back  again  to 
school  after  the  holiday* : — Held,  that  there  was  evi- 
dence of  an  implied  contract  by  the  father  snffirient 
to  be  left  to  the  luiy.  Lam  and  anothtr  v.  WiVmt, 
336. 

17.  Assumpsit,  for  not  keeping  and  leaving  pre- 
mises, of  which  the  defendant  was  tenant,  in  good 
and  indicient  repair,  according  to  agieeilient.  Plea, 
payment  of  51.  into  Court,  and  that  Ihe  plaintiff  had 
not  anstained  greater  damage  : — Held,  that  evidence 
was  admissible  on  the  part  of  tbe  dehndant  lo  shew 
what  was  the  condition  of  Ihe  premises  when  he 
entered  apon  them.  Sir  Franca  Burditt,  Bart.,  r. 
ICilJin-i,  444. 

IB.  libel.  Tbe  defendant  propoaed  to  prove  in 
mitigation  of  damages,  that  he  bad  been  provoked  to 
write  the  libel  camDlained  of  by  other  bbeli  previ- 
ously published  by  the  plaintiff  in  certain  newipaperi 
and  in  a  magazine.  To  efiect  this,  he  offered  in  evi- 
dence a  certificate  of  an  affidavit  from  the  stamp- 
office,  that  the  plaintiff  was  a  proprietor  of  one  of 
tbe  oewspapets,  and  proved  that  he  was  also  editor 
of  the  others,  and  that  he  had  read  over  in  HS-  an 
article  lending  to  provoke  the  defendant,  which  after- 
wards appeared  in  one  of  them.  He  also  produced 
copies  of  the  newspepen  obtained  from  the  Stamp- 
office,  one  of  which  corresponded  with  the  sffidavit, 
and  proved  that  the  others  had  been  signed  and  de- 
posited, under  the  directioni  of  the  plaintiff,  by  bis 
printer,  and  one  of  them  was  proved  by  the  plaintiff'* 
prinlei  to  have  been  printed  by  him.  Tlie  magaiine 
"~  publisher 
10  bis  be- 
:  iibel- 


«  lo  ibe  bonndary  of  a  piiratc 


produced  wbi  also  stated  by  tbe  plaintiff's  pi 


Ihe  defendant  gave  no  evidence  to  shew  that  he  bi 
seen  any  of  the  libels  by  which  he  alleged  thet  he  had 
been  provoked: — Held,  1st.  That  the  deposit  of  the 
aewspapen  at  Ihe  Stamp-office  did  not,  by  virtue  of  SB 
Geo.  3,  c.  7&,  under  those  ciicumstances,  afford  evi- 
dence of  a  pnblicalian.  3nd.  That  tbe  publication 
of  a  newapaper  could  not  be  inferred  from  the  cir- 
cumilancc  of  one  having  been  printed.  3rd.  That 
If  the  publication  h^  been  proved,  the  evidence 


was  inadmissible  to  shew  provoca 

!  was  given  from  which  the  jury  mi 
ifer  that  the  defeoaanl  had  seen  the  libels  by 


further  evideODO  w 


plaintiiT  p 


ichthejnry  might 

the  libels  by  the 

writing  the  libel  complainM  of. 


19.  In  an  action  on  a  banker's  cbeqne,  to  which  the 
defmdani  pleiuJed  that  he  did  net  niake  the  cheque 
ntodoet  fonni,  Ihe  inilmmenl,  which  waa  unstamped. 
was  proved  by  Ihe  plaintiB'  and  read  without 
objection.  The  defendant  then  tendered  evidence 
that  the  cheque  was  post  daled,  and  therefore  inad- 
missible in  evidence  for  want  of  a  stamp; — Held, 
that  aa  the  cheque  was  nnobjeclionable  on  the  face  of 
it,  thai  ihe  defeiidant  was  no!  precluded  after  it  had 
been  lead,  from  objecting  to  it  as  inadmianble  in 
evidence.     Firld  v.  Waodi,  483. 

30.  Lands  were  devised  to  ttuilees  to  aell  ^u- 
lutclj,  mil  inveal  the  procMdi  in  other  lands  to  b« 
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JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 
1.  Judgneat  lu  in  cue  of  a  nonmil  cannot  be 
nwTBd  far  in  the  nme  tenn  Ihtt  default  liu  baen 
nude,  klltioogb  wue  wiijoiuedtvo  lecini  protiouily. 
GHfpir  Y.  Lord  TeBtplemare,  65. 

'2.  If  iuue  is  joined  in  a  counti;  ciuie  in  Trinily 
lonn,  ihe  di-i^^Ddani  cuddoi  have  jadgnient  it  in  cue 
of  a  nDMuit  in  Eiilary  tenn,    B(4iiti  v,  £uii,  74, 

3.  luue  wu  joined  in  ■couaitrcenH  in  MIcbiel- 
mu  Utm,  nud  no  noiice  oF  trial  wu  giiiD  for  the 
next  ftiUH*  ',^)leld,  Ihsi  a  rule  fat  judgroenl  u  in 

UiOMily.     Utill  V.  Uutchinion,  37U. 

4.  luue  wit  joined  in  Fubiuaij,  uid  the  n«iil  diy 
ihc  pbintilF  oiMiincd  an  ordei  for  a  wiil  of  irial;  no 
nolicc  of  trial  vnu  giicn,  and  seven!  dayi  on  «t1ucb 
the  >henff  held  bi>  Court  paued  by :— lldd.  thit  a 
rale  farjudgDianl  u  in  case  of  inoniuit  coald  oot  be 
inoied  (or  in  Eaitet  leim,     Slaeey  t.Jrffrtfi,  184. 

G.  luue  Hm  joined  in  n  London  Onie  ia  AuguM, 
Iba  plsintiir  obtained  an  order  Tor  a  writ  of  trial  in 
Uclwei,  but  no  notice  of  trial  was  given  :~neld, 
that  lbs  defendant  could  not  move  for  jndgmeot  ai 
in  cue  of  a  noniuit  in  Hilary  term.  Fm  y.  M'Cul- 
Uk.  IS3. 

6.  If  a  plainlifT  givei  notice  For  trial  at  a  litlings 
in  tana,  and  dow  not  enter  the  case  for  trial,  the  de- 
fendant may  move  for  judgmi 


AiAir 


I.  Stolrinu 


,394. 


JUSTICE  OF  THE  FEACE. 
Sm  alao  Maktmi  amd  StRvjun,  1.    Pnoa,  23. 

1.  A  magistrate  is  entitled  to  a  notice  nf  action 
under  24  Geo.  2,  c.  44,  if  he  has  acted  bnnii  fide, 
believing  himself  to  bo  in  (he  eieculion  of  his  diily, 
nllhouEh  he  bad  no  reaionable  ground  for  what  he 
did.     Widgty.ncrkfUf,,  27  \. 

2.  The  question  of  bona  Gdes  is  for  the  jury  to  de- 
teimine,  and  if  the  pliintilf  has  not  desired  to  have 
it  left  10  tbem,  bona  Kdes  will  be  presumed.     Id. 

LANDLORD  AND  TENAKT. 
See  alio  CovtsANT,  2.  Ejectment,  25. 
Evidence,  17. 
I.  A.  eranled  two  several  rent-charges  to  the 
lessors  of  the  plaintilF,  with  powers  of  distress  and 
entry  in  default  of  payment,  and  then  made  a  lease 
for  years  to  the  defendant.  Thegranteeof  theiecond 
rent-charge,  nbich  was  in  arrear,  tecovcied  in  eject- 
ment against  the  defendant,  wbo  thereupon  attorned 
tenant  to  him.  Afierivaids,  the  grantee  of  the  first 
renl'Chaige  also  making  a  claim  for  arrears,  A.  and 
the  two  granleea  refcrieil  Ihe  matter  to  an  arbitrator, 
who  made  his  award  that  the  arrears  due  lo  the  first 
grantee  should  be  fiist  sotisfiod.  I'bis  award  having 
been  served  upon  the  defendant,  he  declared  in 
niiling,  "  that  ho  bad  altomcd  lo  and  become  Ihe 
tenant  of  ilie  first  Igranlee,  to  whom  also  he  paid 
rent ;— Held,  thai  a  tenancy  from  year  lo  year  was 
created  between  ihem,  and  that  the  right  of  the  de- 


ls, sti(nlaledtbi 


3.  An  if 
of  certain  piemiaes,  i 

Seed  to  be  granted  * 
ir  the  allegied  Tei»ot  abonld  oGui 
sane  premises  uodei  nn  Bgieenenl  j 
inlo  for  that  pumose  : — Held,  ii  af| 
thii  the  alleged  Icboi  had  no  poM 
that  Ihe  inslrumenc  therefore  was  J 
for  n  Icaie.  Hat/ieard  v.  llamli,  I 
3.  I'be  following  instromeiit  ii  ^ 
uol  a  lease  ; — "  Ad  agietment  mada 
H.  &c.  and  G.  &c.:  II.  agrMttoB 
to  E,  a  good  and  valid  leaae  of  til 
he,  to  hold  to  £.  for  teven  yean,  fit 
at  the  rent  of  105/.  payable  half  yea* 
mem  to  be  made  od,  6iC.  And  it  i 
that  the  said  ]eaae  shaH  tontaio  a  ( 
part  of  E.  to  pay  tbe  said  rEnt ;  aJai 
miges  by  fire  eicepled)i  also  a  piw 
on  non-payment  of  ilie  rent  iwenty-o) 
same  shall  become  due,  or  on  non-pec 
of  the  covenants  oq  tbe  lessee's  pirt  | 
And  E.  agrees  to  accept  of  such  leui 
a  counterpart  thereof.  And  E.  fuilbl 
and  so  soon  as  the  messuages  on  ^ 
said  messuage  shall  become  teooDleil 
addiliDnal  rent  of  15'.  during  (be  r«a 
forth  to  came  of  Ilie  said  term.  Arri 
or  before  June  netl,  to  erect  eigbl  I 
front  of  the  drawing-room  (viodows,  to 
staireate,  &c.  &lc.  And  it  is  hereby  i 
the  said  lease  hereby  to  bo  granted,  ll 


reby   to  bo  gro 

and  that  by  a 


shall  bt  . 

dale  the  day  next  nfter  tbc  said  'ind* 
H,  shall  release  lo  C.out  of  tbe  annua 
the  annual  sum  of  151.  The  said  E.  ■ 
at  his  own  cost,  to  be  approved  of  by  ll 
citor.  N.  B.  It  is  agreed  tbal  H.  m«j 
porttini^  of  makiiig  the  lease  foutl«eB ; 
im  T.  Lith,  675. 

1.  After  eieculion  of  an  agrecmen 
certain  premises  the  lessor  mortgaged  1 
tint  the  mortgagee  having  given  notice 
under  the  agreemeot  to  pay  tbe  reut 
maintain  an  action  of  use  and  occuc 
such  tenant,  in  respect  of  bis  occupai 
moitgags  and  notice.    Id. 

5.  An  outgoing  leaont,  after  tbc  de 
his  demise,  quilled  the  premises,  lea' 

There  were  no  facts  to  sheiv  what  wax 
ID  leaving  them  :~Held,  that  this  did 
such  a  poaqession  of  the  preruise?L  as 
landlord  to  diiUain  under  B  Anne,  c.  I 
Taslerim  V.  I'clerl  and  analhtr.  644. 

G.  Qurrr.  whether,  after  issue  joinei 
for  selling  the  pbinliff's  cattle,  tbe  la 
plaintiff  can  satisfy  Itie  distieas  under  trli 
were  seiied.     id. 


LEASE.— See  LiKULoRn  a 


nTan 


pumicauon  proveu  is  not  Deyond  all 
jury  may  put  their  own  construction,  u 
de^danl,  ntihough  the  judge  give  tbai 
opinion  thai  the  publication  is  libvlloiu 
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LIEN.— >See  Exbcdtor,  2. 

LIMITATIONS,  STATUTES  OP. 
See  also  Aiiindment,  2.    Attorney,  23. 

(  1.  An  ezpreuion  in  writiDe,  that  if  a  debt  was  not 
^Jtid  it  Mras  very  fit  it  should  be,  with  other  sliuhl 
izpreisioDs,  having  been  left  to  a  jury  to  say  whe- 
ibtr  there  was  an  acknowledgment  of  the  debt,  so  as  to 
lake  the  case  out  of  the  sutute  of  limitations,  and 
.he  jory  having  found  that  there  was,  the  Court  granted 
^  new  trial.    Poynder  v.  Bluck,  191. 

;  2.  Where  a  tenant  at  will,  having  kept  pouession 
,if  land  without  acknowledgment  for  upwards  of 
twenty  years,  died  before  the  passing  of  the  3  &  4 
iVill.  4,c.27  (the  Limiution  Act)  .—Held,  that  sec- 
tion 7  did  not  give  his  heir  at  law  title  to  maintain 
tjectment  against  a  third  person,  within  the  five  years 
4ler  the  passing  of  the  act,  allowed  to  the  real  owner 
i>y  i.  15.    Doe  d.  Thinnpton  v.  Thompion,  236. 

MALICIOUS  ARREST.— See  Plsadzno,  4. 

MANDAMUS. 
«e  also  Clbek  of  Assize.  Corporation,  1 ,  4,  5, 7. 
PooB,24,  29,  30.    Quo  Warranto,  2.  Savings' 
Bank.    Sessions,  14, 17. 

1.  Semble,  that  there  must  be  eight  days  between 
le  teste  and  return  of  a  writ  of  mandamus.  77(0 
Ting  V.  The  Governor  and  Directors  of  the  Poor  of  the 
^arishes  of  St.  Andrew,  Holborn,  arid  St,  George  the 
Jartyr,  395. 

2.  Mandamus  to  the  commissioners  of  woods  and 
crests  to  compel  them  to  pay  poor  rates  for  crown 
ands  in  their  occupation,  refused.  The  King  v.  The 
lommiuumers  of  IVoodt  and  Forests,  364. 

3.  One  of  a  board  of  paving  commissioners  having 
otered  into  a  contract  to  do  some  work  for  the  board, 
be  Court  refused  a  mandamus  directing  them  to  ad- 
ertise  for  fresh  tenders  to  do  the  work.  The  King  v. 
rhe  Paving  Commissioners  of  St,  Margaret  and  St, 
fohn,  48. 

4.  A  mandamus  had  issued  to  a  company  under  a 
ocnl  act,  directing  them  to  summon  a  jury  before  the 
ZouTi  of  Quarter  Sessions  for  the  assessment  of  da- 
QSges  to  a  party  grieved.  The  verdict  and  the  judg- 
nent  thereon  were,  according  to  the  act,  to  be  regis- 
•red  and  deemed  records  of  the  sessions  to  all  intents 
ind  purposes,  but  no  specific  mode  was  given  for  re- 
•overin?  such  damages.  The  damages  having  been 
luetsea,  and  the  company  refusing  to  pay  them,  the 
3ourt  issued  a  second  mandamus  to  compel  pa^  ment, 
m  the  ground  that  it  was  not  clear  whether  an  action 
>f  debt  would  lie  on  such  a  judgment  of  quarter  ses- 
lions,  and  that  a  mandamus  was  the  only  clear  and 
effectual  remedy.  The  King  v.  The  Xottingham  Old 
Wcttrvoorks  Company,  166. 

5.  Mandamus  lies  to  the  treasurer  of  a  county  to 
compel  him  to  deposit  with  the  clerk  of  the  peace, 
parsuantto  12  Geo.  2,  c.  29,  books  containing  a  state- 
ment of  the  accounts  and  balances  between  himself 
and  the  county,  although  the  materials  for  those  ac- 
counts, tradesmen's  bills,  &c.,  and  his  vouchers, 
have  already  been  depositcxl,  and  although  such  books 
eontain  his  acquittances  by  the  magistrates,  and  are 
bis  only  means  of  proving  his  discharge ;  and  al- 
tbovgh  he  has  already  delivered  in  the  books  to  the 
JBfkicei,  and  they  have  retnred  them  to  him ;  and  al- 
ibongh  they  may  contain  other  matters  relating  to 
other  pations.    Th$  King  ▼•  Payn,  142. 
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6.  A  rule  for  a  mandamus  will  be  made  absolute 
if  enough  remains  unanswered  to  warrant  it,  even  al- 
though there  has  fateen  wilful  misrepresentation  and 
suppression  of  facts  in  the  affidavit  on  which  the  rule 
nisi  has  been  obtained.    The  King  v.  Payn,  142. 

7.  Mandamus  to  churchwardens  and  overseers  to 
make  a  poor  rate,  recited  that  no  rate  had  been  made 
for  the  necessary  relief  of  the  poor,  pursuing  the  form 
given  by  the  Crown  Office : — Held,  that  the  writ  was 
good,  and  tliat  it  sufficienU^  appeared  that  a  rate  had  • 
become  necessary.  The  King  v.  The  Overseers  of  Ed* 
laston,  163. 

8.  Mandamus  against  churchwardens  and  over- 
seers may  be  sued  out  by  one  of  their  own  body.  Id, 

9.  1  Will.  4,  c.  21,  does  not  aflfect  the  law  con- 
cerning the  parties  by  whom  a  mandamus  may  be  pro- 
secuted.   Id, 

10.  I1ie  mayor  of  Oxford  declared  T.,  one  of  the 
council,  disqualified,  on  the  ground  that  his  name  was 
not  on  the  burgess  lists  of  the  year ;  and  another 
person  havine  been  elected  in  his  room,  refused  to 
allow  T.  to  take  any  part  in  the  proceedings  of  the 
council.  A  rule  for  a  mandamus  to  the  corporation  to 
restore  T.  was  discharged  with  costs,  on  the  grounds, 
1st.  That  the  election  of  the  new  councillor  not  being 
merely  colourable,  quo  warranto  was  the  proper  re- 
medy, and  not  mandamus,  to  restore  the  applicant  to  an 
office  filled  by  another ;  2nd.  That  the  corporation 
not  having  taken  part  in  the  removal  of  the  applicant, 
the  rule  was  misairectcd.  The  King  v.  The  Mayor, 
^c.  of  Oiford,  125. 

MARKET. 

1.  Where  the  owner  of  a  market  toll  free,  on  re- 
moving it  to  another  site  within  his  manor,  had  de- 
mised the  new  market-place  subject  to  the  market, 
but  with  power  to  the  lessees  to  impose  rents  or  other 
sums  on  persons  selling  there ;  it  was  held  that  the 
new  market-place  did  not  afibrd  to  the  public  the 
saa;e  accommodation  which  they  had  previously  en- 
joyed, and  that  therefore  a  person  who  had,  after  the 
removal,  erected  a  stall  for  the  sale  of  goods  in  the 
old  market-place,  which  was  in  a  public  street,  was 
not  guilty  or  a  nuisance.     The  King  v.  Starkey,  602. 

2.  A  person  indicted  for  a  nuisance  in  erecting 
a  stall  in  the  old  market-place,  after  a  wrongful  re- 
moval of  the  market,  may  set  up  the  wrongfulness  of 
the  removal  as  a  defence,  and  need  not  proceed  by 
scire  facias  to  repeal  the  grant  of  the  market.    Id. 

MASTER  AND  SERVANT. 
See  also  Bankrupt,  2. 

1.  Under  6  Geo.  3,  c.  25.  justices  of  the  peace 
have  no  jurisdiction  to  interfere  on  occasion  or  dis- 
putes between  masters  and  domestic  servants  relative 
to  their  contracts  of  hiring.     Kitchen  v.  Shaw,  278« 

2.  Where  a  servant,  who  had  been  engaged  at  a 
salary  for  a  term  certain,  was  wrongfully  dismissed, 
and  after  tender  of  his  services  for  the  residue  of  the 
term,  and  the  non-acceptance  of  them  by  his  roaster, 
immediately  brought  indebitatus  assumpsit  to  recover 
the  salary  for  such  residue : — Held,  that  even  if  inde- 
bitatus assumpsit  would  lie,  the  action  could  not  be 
commenced  till  the  end  of  the  term.  Smith  v.  Hay^ 
ward,  635. 

3.  Assumpsit  for  salary.  The  declaration  stated 
a  contract,  by  which  the  defendant  retained  the  plain- 
tiff aa  teacher  in  bis  school  for  a  year.    Bicadi,  that 
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the  defendant  did  not  allow  the  plaintiff  to  continue, 
&c.  Flea,  that  the  plaintiff  promised  the  defendant 
not  to  absent  himself  from  the  school ;  that  he  did 
absent  himself  for  an  unreasonable  time,  to  wit,  two 
days,  wherefore  the  plaintiff  discharged  him.  Re- 
plication, that  after  the  absence  the  plaintiff  returned, 
and  continued  until  his  discharge.  After  a  verdict 
for  the  defendant,  the  Court  held  that  the  plea 
amounted  to  a  confession  and  an  insufficient  avoid- 
ance, and  allowed  judgment  to  be  entered  for  the 
plaintiff  non  obstante  veredicto.  Fillieul  v.  Arm* 
Mtrmig,  616. 

MEMORANDA,  339. 

MINES.— See  Ofhce. 

MONEY  HAD  AND  RECEIVED,  ACTION 
FOR. — See  Executor,  1. 

MORTGAGE. 
See  Laholobd  AND  Tenant,  4.    Pleading,  18. 

MUNICIPAL  CORPORATION. 
See  CoBPOBATioN. 

NEWGATE.—See  Gaol. 

NEWSPAPERS.— Sec  Evidence,  18. 

NEW  TRIAL. 
See  also  Costs,  4.     Practice,  17. 

1*  Misdirection  upon  one  point  is  a  good  eround 
for  a  new  trial,  although  the  jury  maji  have  rightfullv 
fbuOHd  their  verdict  upon  another  point  as  to  which 
there  was  no  misdirection.  Doe  d.  Read  v.  Harrit, 
106. 

2.  Where  the  dama^  are  under  20/.  the  Court 
will  not  grant  a  new  trial  on  the  ground  that  the  ver- 
dict is  against  evidence,  although  the  decision  is  one 
mfiecting  the  inhabitants  of  a  large  district.  Sow§U 
?•  Champion  and  others,  667. 

3.  The  Court  will  not  grant  a  new  trial  on  the 
ground  of  the  verdict  for  the  defendant  being  against 
evidence,  in  a  case  tried  before  the  sheriff,  where  the 
sum  sought  to  be  recovered  is  under  6/.  Lyddon  v. 
Coombt  and  another,  207. 

NOTICE  OF  ACTION. 
See  Justice  of  tub  Peace,  I. 

NUISANCE. 
See  also  Hiohway,  2.    Market. 

1.  Defendants  were  indicted  for  a  nuisance  com- 
mitted by  the  erecting  of  planking,  &c.  within  the 
limits  of  a  harbour.  A  special  verdict  found,  that  in 
consequence  of  the  erection  of  the  planking,  the  har- 
bour in  some  extreme  cases  was  rendered  less  se- 
cure : — Held,  that  consequences  so  slight,  uncer- 
tain and  rare,  as  were  stated  by  this  special  verdict, 
were  not  suflicient  to  constitute  a  nuisance.  The 
King  V.  Tindall  and  others,  316. 

2.  The  Court  will  discharge  an  indictment  for  a 
nuisance  by  erecting  a  building  on  part  of  a  highway, 
on  a  merely  nominal  fine,  when  the  nuisance  has  been 
removed,  if  it  appears  that  the  public  has  not  suffered 
any  real  inconvenience.  The  King  v.  Earl  of  Dun- 
rsMn,  o77» 

3.  A  rule  for  that  purpose  cannot  be  absolute  in 
the  first  instance.    Id, 

OFFICE. 
The  King  by  the  sune  deed  dtmiied  the  lot  and 


cope  and  all  his  mineral  rigbU  in  a  BOBor,  taiab 
appointed  the  lessee  to  the  office  of  barmasto.  Tk 
interests  of  the  lessee  being  at  varianee  with  tkdaJB 
of  bannaster,  held,  that  theappointmeotiesKkofB 
was  void.    Arkwright  v.  Cantvll,  686. 

OUTLAWRY. 

1.  Rule  granted  to  anaend  the  retain  to  aaatd 
capias  utlagatum.     Tht  King  v.  Caregmi,  391 

2.  The  Court  will  on  motioo  grant  the  icfcoiitf 
an  outlawry  after  fioal  iodgmeBt,  for  |MeBBa«d  iai> 
gularity.  without  reqainng,  as  a  coaditioa  diit^ 
versal,  that  the  defendaDt  should  pay  talefat  fa 
the  time  of  the  judgoient.     Ihbataon  v.  FeiOmi,  ttL 

OVERSEERS.— See  Pooa,  28. 

OVERSEERS'  ACCOUNTS. 
See  Sessions,  15»  16. 

PARISH  BOUNDARY.— See  Custom.  1 

PARTICULARS  OF  DEMAND. 
See  alio  Pleading,  11. 

1.  In  an  action  against  the  Marshal  for  aaenii 
a  judge's  order  having  been  obtained  Car  the  patn 
lars  of  the  time  and  place  of  the  alleged  eKifta 
Court  discharged,  with  coats,  a  role  to  radadii 
order.    Davi$  v.  Chapman^  273. 


2.  If  by  mistake  credit  is  given  in  the  _ 
of  demand  for  sums  which  are  disputed,  tbi  Cir 
will  allow  the  plaintiff  to  amend  them.    Prsiat 
WhiUhead,  363. 

3.  In  debt  on  bond  for  breach  of  conniatai 
lease,  the  Court  refused  to  compel  the  plaisiiC^  I 
fore  plea  pleaded,  to  give  a  particular  of  the  ■■ ' 
unpaid  for  rent,  and  of  the  bieachea  hj  noe-npx. 
for  which  the  action  was  brought.     Souur  r.  A^ 
cock,  361. 

PATENT. 

1.  The  specification  of  a  patent  improved  cbsiras^ 
the  invention  to  consist  '*  in  the  applicatioo  of  tei^ 
adjusting  levera^  to  the  back  and  seat  of  s  ds. 
whereby  the  weight  on  the  seat  acts  as  a  costf- 
balance  to  the  pressure  against  the  ba^."  Bcfv 
this  patent  was  taken  out,  a  chair  had  been  oidi 
and  sold  by  B.,  to  which  the  same  roechaniol  ^ 
ciple  had  been  applied,  although  the  operatioo  at  i 
was  incumbered  by  some  additional  machinety  r^Bdi 
that  the  patent  could  not  be  sustained,  inasnaelt 
the  specincation  claimed  more  than  the  pateoae  bi 
invented,  and  would  have  precluded  R.  nooi  ma^ 
his  own  chair.     Minter  v.  Mower,  262. 

2.  Semble,  that  had  the  specification  beea  iff  c 
improvement  only  in  the  application  of  the  priBcifit< 
it  would  have  been  good.    Id, 

PAUPER.— See  Poor.     PaAcncB,  VIIL 

PLEADING. 

I.  Declarationu 

See  also  Assuupsrr,  3.   Contract,  2.    Ejicnmn 
6,  7.  Practicb,  25.  Sherivp,  3.  WAaaAvn.l 

1.  A  scire  facias  to  revive  a  judgment  iss^ 
ceeding  in  the  original  cause,  and  ia  within  the  phi' 
ing  rules  of  H.  T.  4  Will.  4,  the  pirradingi  iaitffi 


tlwrefore  be  iatilaleil  Kccardiog  to  tlioM  nil«t.  CoU 
ibu  V.  BcaumonI,  363, 

3.  Id  trover  by  buibaod  sod  nife  foi  an  iavenlor;, 
Ibe  decluatian  Uated,  thai  by  iadenlura  of  mortgage, 
cwUin  goods  Toeotioned  in  aa  iDventoiy  aoaeied  to 
tin  laid  indenture,  were  Kuigocd  lo  th«  wife  beFore 
their  marritge,  with  a  proriio,  tbal  if  Ihe  mortgagor 
ibauld  repaj  her  95J.  on  the  lillb  October,  1837,  or 
OQ  luch  eaiuer  day  u  she  should  require  by  awnlten 
MMice,  and  should  uatii  such  repayment  pay  SI.  per 
cent,  iuiereit.  the  iadeotuie  should  be  void;  that 
tbe  plaintil^  hid  obtained  pouession  of  Ihe  deed  and 
inveDtory,  but  not  ot  the  goods  ;  that  beiag  so  pos- 
■Minit  of  the  inventory,  they  lost  it ;  that  IM  defeod- 
mnt  found  and  converted  il.  Oa  demuner— Held,  ai 
tbe  goods  wen  not  to  be  taken  out  of  the  mortgagor's 
poisesaion  until  after  default  by  hini,  and  as  none 
might  be  made  during  the  vrhole  enveiture,thalinlhe 
BGtion  for  the  inventory  which  related  to  Ihera,  the 
wifs  was  not  improperly  joined.  Avling  and  ICi/t 
V.  WhichtT.lM. 

3.  DeciaraliuD  on  a  promise  by  l  bankrupt  lo  pk^ 
a  creditor  in  full,  in  conaideralioa  of  his  proving  his 
debt  under  the  commiuton,  held  bad 


(UTestof  judgment.  Btiarley,  Auigoft,  f.  Andrta, 
481. 

4,  In  an  action  on  tbe  case  for  suing  out  a  ca.sa,, 
ftnd  arresting  the  plainlifT  for  more  money  than  was 
dne,  liie  nam  of  an  averment  of  malice  in  Ihe  de- 
cUration  is  fatal  on  snest  of  judgment.  Sazan  v. 
CatU  and  aCAn-i,  305. 

6.  In  case  for  wrongfully  obslincting  plaintiff  is 
the  rightful  use  o[  a  cistern,  the  decluatiaa  stated 
that  the  defeodant  wrongluUy  locked  up  a  doot-way 
leading  to  the  cistern,  and  iheieby  hindered  theplaia- 
tiff  from  having  access  to  the  ciilem.  The  pleas  tra- 
versed the  right  lo  use  the  cistern,  on  which  issue 
-was  joined  and  found  for  Ibe  plaintiff.  The  judgment 
waa  afterwards  arrested,  becsuie  the  declaration  did 
not  disclose  any  right  of  paiiage  lo  the  cistern 
thmugh  tbe  door-way  obstrucled  either  directly  or  by 
■liewing  that  there  wax  no  other  way.  Tcblmu  v. 
SMy,  312. 

6.  In  an  action  od  tlie  case  for  nlliog  goods  afier 
the;  have  been  replevied,  the  declanlion  should  aver 
notice  lo  the  defendant  of  the  replevin.  JUduuhji  v. 
JJnicun  and  anUhtr,  283. 

II.  I'liai. 

SeealsoARBEinATiON.U.   BANinurT,3.   Bill  of 

ExcHtNOS,  4.      Chapel,  1,  2.      KvitJENCE,  21. 

InSUBitNCE,  6.    MASTEHAND8lRVaNT,3.    SuRETI. 

7.  A  plea  stating  the  appointment  of  the  plaintiff 
at  a  cnrale  under  the  act  57  Geo.  3,  c.  99,  and  that 
the  action  was  brought  to  recover  hii  salary  touching 
which  dispules  had  arisen,  is  properly  pleaded  in  bar 
and  not  to  the  juiisdiction,  and  Ihe  natnre  of  the  dis- 
pntei  need  oot  be  particularly  specified  in  the  plea. 
V«l  V.  Tamer,  252. 

8.  Id  an  action  on  a  banker's  cheque  which  hai 
been  pott-daled,  the  want  of  a  ttamp  need  not  be 
ipedaliy  pleaded.    Fitld  v.  Wcudi.  482. 

B.  To  an  action  for  business  done  as  an  attoniej, 
Ibe  defence  ibat  rto  bill  duly  signed  hat  been  de- 
•■ J  _..|(  jjj  specially  pleaded.    Lanf  v.  Gttnnii, 


479. 


lo  Conit  given  in  Ibt 


actioii  itated  in  the  decltntion.  Soolh  v.  Htntard, 
54. 

11.  The  particulart  of  demand  are  not  lo  be 
MHiudered  a*  incorporated  with  the  declaration, 
H]  that  the  items  claimed  by  them  sie  not  admitted. 
Id. 

13.  A  plea  of  Don  assumpsit  in  an  action  of  debt 
Is  a  nullity,  and  the  plaindff  may  sign  jadgmenl. 
KTinfv.Uyn-i,  372. 

13.  Id  an  action  against  the  acceptor  of  a  Inll  of 
iichange,  who  was  under  terms  to  plewl  issaably,  the 
Courl  allowed  him  lo  plead  a  judgment  neovered 
igainst  him  on  the  same  bill  by  a  third  panoD.  Hub' 
b«-s(«y  v.  Lord  Langfmd,  672. 

14.  Declaration  stated  in  consideration  that  plain- 
liff  would  lake  posseuion  of  a  booae  belonging  to  the 
defendant  partly  furnished,  and  would,  so  uon  a*  it 
should  be  eomnletelv  fumiihed  by  the  dehndant,  be< 
come  tenant  thereof  lo  him  at  i  certain  rent,  that 
defendani  promised  to  furnish  tbe  house  comj^tely  i 
it  then  averred  that  pUinliff  had  taken  posseuion, 
and  was  willing  lo  become  tenant,  but  that  dehndant 
refused  to  furnuh  as  aforesaid.  A  plea  that  the  con< 
tract  was  an  entire  contract  respecting  inlMest  Id 
lands,  and  that  there  was  do  note  ot  it  in  writing, 
was  held  good  on  special  demurrer.  KuMtn  T> 
WnlUct,  468. 

15.  Tbe  declaration  in  aisnnipail  iUed  that  de- 
fendant was  indebted  toplaintiff  in  7031.,  and  in  con- 
sideration thereof  and  that  plaintiff  would  selldefand- 
ant  goods  to  the  value  of  5341.,  and  would  giva  him 
time  for  the  payment  of  Ihe  said  703J,,  that  defend- 
ant promised  lo  pay  the  two  lumi  by  accepting  a  bill 
for  their  aggregate  amount.  It  then  aicrrad  deliTerr 
of  the  goods  sold,  the  giving  lime  for  payment,  and  k 
tender  of  a  bill  for  12371.  to  be  aGM[Md.  Bietcb, 
that  defendtnt  would  not  pay  tbe  said  aggrentn 
amount  by  acceptance  of  said  bill  or  otheiwiae.  The 
lit  plea  stated  uatihe  goods  sold  exceeded  101.  in 
value,  and  that  there  was  no  note  in  wriiinsor  the 
contract,  &c.  a>  required  by  the  Statute  of  Fiande. 
The  2d  plea,  that  said  goods  were  wairanled  by  plain- 
tiff of  a  certain  quality,  that  Ihei  wen  of  inferior 
quality  and  of  no  value,  and  that  defeadanl  retnmed 
them  within  a  reuoDable  lime.  On  general  demnner 
to  the  pleas,  because  they  respectively  anewer  that 
part  orJy  of  the  declaration  which  related  to  Ihe  nle 
of  goods,  whereas  they  professed  to  aniwer  Ihe  whole 
of  It,  the  Court  held :— Ist.  That  etch  ^en  aftnded 
a  complete  answer  lo  the  whole  cause  of  aclioo,  by 
shewing  a  failure  of  part  of  Ihe  conudeiation  for  IM 
defendant's  promise  :  2nd.  That  the  Court  could  not 
pick  out  of^the  record  a  good  cause  of  action,  and 
givejudgraent  forplainiiir,  on  the  gnHind  that  it  ap- 
peared that  at  the  time  of  the  promise  Ibeie  waa  a 
good  cause  of  action  to  the  amount  of  7031. ;  for  de- 
fendant in  auumpsil  can  onl^  be  made  chargeable 
for  a  breach  of  the  promise  lud,  which  promtie  waa 
not  lo  pay  Ihe  7031.,  but  to  fulfil  a  specific  arrange- 
ment by  accepting  a  bill  for  that  aiun,  and  (ot  a  new 
liability  then  in  contemplation.        ffsod  t.  Baldrw), 


debiod'  lo  the  plaintiff  in  Qnsnm  of  lOt.  The  da- 
mages were  laid  at  201.  The  defendant  |>leaded  to 
Ihe  whole  declaration,  first,  non  assnmpnl,  end  se- 
condly, payment  of  lOf.  iu  talisfsction.  Before  Ihe 
trial  a  nolle  jproeequi  was  entered  ts  to  one  of  the 


3b3 


""ve'f^cT 


fot  U 


comidered  with  re 


J  o(  tbe  record  it 

....  b1,  at  mliich  lime  it  wu  a  good 

tlea  i  tod  \tM  even  if  imperfect,  it  would  be  cured 
y  the  verdict.     Wught  v.  Aerti,  333. 

17.  Iq  debt  for  goodi  u>1d,  &c.  tbe  dcfeDdanl 
pleaded  ■>  to  iOt.  3>.  a  set-off,  but  i>a]y  proved  81. 3i. ; 
u  lo  31.  3i.  Gd.  he  pleaded  a  plea  whicb  he  proied  ; 
■Dd  u  to  tbe  reiidae,  he  pud  a  aum  into  Court, 
which  <ni  liVen  out  b^  the  defendaDt.  There  wai 
no  plaa  of  nuuquani  ludebitatiu^ — Held,  that  the 
plaiDliff  nai  ectilled  to  a  lerdicl  end  judgment  for 
tbe  2i.  auproved  on  the  £nt  plea,  althangb  the  BJ.3i. 
proved,  together  with  the  81.  3i.  tid.  and  the  lum  paid 
into  Court,  unouated  to  the  lum  claimed  by  the  par- 
ticolir*  of  demand.     Greta  v.  Mnnh,  343. 

18.  Troner.     Pleai :     1.    Not    guilty ;     3.    Thai 

{liiDlifT  w»i  not  poeiCHed  ai  ot  hi»  owq  properly, 
'he  tdaiutifl'  haiiug  a  mortgage  npon  the  goodi  in 
question,  whicb  were  afterwardt  taken  under  a  li.  fa. 
at  the  lult  of  a  third  party  agaitul  the  mortgagor  in 
whoie  poneuion  they  remained,  allooed  ihem  lo  bt 
■old  to  the  defendants  without  giving  colice  of  hi^ 
claim,  although  he  attended  twice  at  the  premiscE 
OQ  whicb  the  goods  were  seiied.aDd  knew  thai  a  sale 
was  ie  eontemplation  : — Held,  that  on  the  aecond  issue 
the  oniniOD  of^the  jury  should  have  been  taken,  whe- 
ther be  had  not,  in  point  offset,  pailed  wilb  his  pro- 
-—  ~  tbe  gooda.     Pxchard  v.   Sean  and  oBolAir, 


Ssrtyi 
78. 

19.  To  a  declaration  ia  a  lime  policy  of  insurance 
OD  a  ship,  alleging  a  lois  by  the  perils  of  the  tea,  u 
plea  that  after  the  making  of  the  policy  and  before 
the  loss  the  ship  was  uoseawoilhy,  but  might  nitli 
reasonable  care  and  for  small  cost  have  been  repaiieJ 
by  the  plaintiff,  yet  Ibat  bo  well  knowing  the  pre- 
mises, did  not  repair,  aiid  that  the  ship  continued  un- 
seaworthy  until  the  loss,  was  held  bad  on  speciH.1 
demunei,  on  the  ground  that  it  should,  at  all  eienis, 
have  averred  distinctly  that  the  plainiiff  knew  of  ihc 
unseaworthiness,  and  that  Ihe  losa  happened  through 
the  want  of  repair.  Quart,  would  the  plea  have  been 
good  if  it  had  contained  such  avermentil  Brodtricf^ 
V.  HoUiiigiwortb,  689. 

SO.  Declaration  alleged,  that  Ihe  plainlilT  sold  to 
the  derendanl  not  less  than  SOOO  not  more  than  6000 
trees,  to  be  well  taken  up  by  the  plaintiff  at  the  usual 
and  proper  time  of  the  year,  and  lo  be  delivered  lo 
Ihe  defendant.  The  decbralioa  Ibeo  averred,  that 
the  plaintiff  did  well  and  piopeily  lake  up  6000  trce^ 
(without  hying  the  number  under  a  videlicit,  or 
alerting  that  il  was  not  lets  than  5000  or  more  tin  n 
6000)  and  offered  to  deliver  ihem  to  the  derendanl. 
Flea,  that  Ihe  plainliff  did  not  well  and  properly  talc 
up  or  offer  lo  deliver  6000  trees.  On  special  de- 
muner  to  the  plea,  on  the  gmund  that  Ihe  defendant 
had  improperly  made  the  number  material,  and  th;il 
Ihe  plea  was  double  in  Iravemng  bolb  Ihe  taking  i  ]i 
and  the  offer  lo  deliver :— Held,  Isl,  that  as  the  de- 
claialion  itself,  by  not  averring  that  Ihe  number  was 
within  the  limits  prescribed  by  the  contract,  hail 
made  ibe  number  material,  because,  without  taking' 
the  numbei  to  be  material,  there  was  no  averment  rf 
performance  on  the  part  of  the  pli 


imiag  boih  the  pnptvlr  t^«»«  "P  "*  «*«  ** 

ileliver  the  lree».     Smith  ».  Dum.  MT. 

31.  MandamDi  to  charcliw«i*ni  la  Baksi* 
u  lepav  moDey  lent  Di>dar  tha  ChmrA  B«l£af  k 
„a  tbe  credit  of  the  rates.  Retoni.  Ibal  a  iis 
bankruplcy  had  isned  agaiiut  one  of  the  taij* 
were  the  prosecutors  of  the  writ.  Plea,  ttallls" 
ItntwBsadTUtcedoul  of  money  «»«ed  ia  He  1*1 
»  tnutees  for  Stc.  (nnniinR  tbe  parties).  nJ* 
bankrupt  was  only  inlereMca  aa  tmstae.  Ot  ya 
iletnurter,  sssigning  for  eaaae  that  tbe  iiAaaMt* 
^.ting  the  trust  ought  to  hm»e  baao  sat  eet  •* 
manner  of  creating  il : — Add,  thM  tbe  pks  lb 
iween  these  parties  was  good.  Tkt  Qmm  t» 
ChuTchmrdau  of  Branealtfr,  650. 

S2.  A  distinct  and  MpaTale  allegatiin  iii)lt 
ihit  certain  peraons  werembukingcanpaajiDqit 
issociated,  within  3  &  4  Will.  4,  c.  98,  ii  -«• 
ponuded  of  fact  ud  l*w,  and  therefore  tmak 
Senii,  had  the  plea  stated  c«rtun  ttcu  amldap; 
an  to  aUege  "  wherd>y  thej  were  iUecally  a«d* 
or  words  U  that  effect.       Santford  v.  C<H^* 

ni.   Repiicaluiu. 

23.  In  aisnmpiit  on  a  banker's  ch*^,  mii^I 
ihatil  was  given  as  a  secnrit;  for  a  guibli>|lk' 
de  injuria  is  a  good  replication  on  genenl  il«* 
Curl!)  V.  Tht  Harjuu  of  Haadfort,  567. 

24.  Ifaplsintifftakwoat  of  Caartan>|ili 
by  the  defendant  in  satlafactioa  of  his  denaai  ki 
not  at  liberty  to  pan  over  withoat  i^ljisfK^ 
pleas,  rendered  necessary  bj  a  laiver  claia  w^! 
Lis  parliculart  of  damaod,  and  thetdbn  it  * 
must  be  taxed  u  if  a  nolle  pnMei|ui%ad  beci  *■* 
as  to  those  pleas.     Tophawt  t.  Kidmart,  341. 

35.  To  a  declaration  in  case  for  dototbararik 

SlainlilTs  common,  by  putting  on  diven  citlk.  1 
efeudant  pleaded  a  right  of  coronmn,  and  ti*  ^ 
said  cattle  were  his  own  oommODable  caltib  1^ 
plaintiff  replied,  that  all  the  said  cattle  in  tb(<la 
ration  mentioned  were  not  the  defendant's  o"  * 
monable  cattle;  in  manner  and  form  as  isitel' 
alleged:— Held,  that  under  tbit  replicaiioatht)hi 
tiff  could  not  give  evidence  of  >  snrcbarp  h* 
defendant,  which  should  have  been  the  sobjecte 
uew  aaaignment.    Boiern  v.  Jenhiaj,  511. 

POOR. 

I.  Rote. 


fore  the  plei 

2ad,  that  the  plea 


}l  bad  for  ti 


s  bad  for  duplicity,  i 


machinery  attached  to  it,  without  conudens(  < 
Ibei  that  machinery  be  real  or  personal  pmpeti, 
aa  to  be  liable  to  distress  or  seiiure,  or  wW 
would  descend  In  the  heir  or  eiecntar,  or  hckat 
the  eipiralion  of  a  lease  to  landlord  or  tenuL 
Qutni  V.  Cuul  anif  alAeri,  651. 

3,  By  a  local  act  guardians  of  the  poor  iNR 
reeled  to  make  a  survey  and  valuation  of  all  k> 
lands,  and  hereditaments,  and  to  assess  Uk  as 
Ihe  pool' rite.  A  gas  company  bavins  bcennB 
its  gasometer  as  a  warehouse  or  building  al  i 
it  was  worth  to  let  hj  the  year,  although  Dibai 
piers  were  not  rated  in  respect  of  sleam^eijiB" 
other  macbineiy  affixed  to  their  premi(«s  fa 
purposes  of  manufacluie,  or  for  tbe  incteaKi  i 
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ir  premises  by  such  machinery:— Held, 
e  was  bad  for  inequality.  The  King  v. 
yham  and  Staffordshire  Gas  Cx)mpany,22A. 

lissioners  under  two  local  acts  were  autho- 
e  and  light  a  town  and  to  levy  a  rate  on 
nts.  They  were  also  authorised  to  erect 
I  a  gas  apparatus,  and  after  sufficiently 
}  streets  to  let  out  gas  to  individuals :  the 
ing  from  the  gas  so  let  out  to  be  applied, 
defraying  the  expense  of  the  apparatus, 
e  overplus,  if  any,  to  be  applied  generally 
wses  of  the  act.  Under  these  acu  the 
ers  puichased' gas- works  from  a  person 
vays  been  rated  for  them  to  the  relief  of 
id  after  supplying  the  town  with  gas,  let 
lights.  ^  The  money  and  surplus  thus 
e  appropriated  to  the  purposes  of  the  acts : 
at  they  were  not  rateable  to  the  poor,  as 
■  the  gas-works,  in  respect  of  such  surplus. 
.  2'he  CommUsioners  of  the  Beverley  Gas- 

\  the  passing  of  the  57  G.  3,  the  freemen  ' 
►f  York,  who  were  occupiers  of  houses  in  ' 
d,  were  entitled  to  right  of  stray  over  | 
ds  of  which  persons  named  in  the  act  ! 
in  fee.  By  that  act,  which  extinguished 
stray,  commissioners  were  appointed  to  i 
did  allot  to  the  mayor  and  commonalty  \ 
s  of  the  lands  as  should  be  a  compensa- 
se  righU,  to  be  held  by  them,  free  of  all 
^hts,  to  be  enjoyed  by  the  said  freemen 
10  the  same  manner  as  the  right  of  stray. 
Df  the  lord  mayor  and  aldermen  held  an- 
ure-masters  are  appointed  to  regulate  the 
of  the  rights  of  stray,  direct  repairs  of 
anrl  appomt  the  herdsman.  The  pasture- 
under  the  superintendence  of  the  war- 
hom  the  lord  mayor  is  always  one,  the 
being  aldermen.  The  wardens  are  them- 
!r  the  general  control  of  a  court,  formed 
mayor,  aldermen,  existing  and  ex-sheriffs, 
can's  wages  and  other  expenses  are  de- 
in  annual  sum  paid  by  the  freemen  for 
of  cattle.  The  pasture-masters  render 
unts  to  the  wardens,  the  balance  of  which 
carried  forward  to  the  succeeding  year, 
wardens  nor  the  mayor  and  commonalty 
benefit  from  or  on  account  of  the  stray, 
tly  to  the  act,  the  wardens  and  pasture- 
portions  of  the  allotments,  and  with  part 
reived  purchased  five  acres  of  land,  which 
ed  to  them  and  their  heirs  in  trust  for  the 
This  land  is  enjoyed  as  the  other  :— Held, 
yor  and  commonalty  were  rateable  to  the 
pect  of  the  lands  allotted,  but  not  of  the 
ested  in  the  wardens  and  pasture- masters. 
.  The  Mayor,  Ifc.  of  York,  132. 

local  act  trustees  were  empowered  to  bor- 
for  the  purpose  of  puUingdown  and  rebuild- 
1  church,  and  to  charge  the  sum  borrowed 
to  be  made  under  the  act  *'  on  houses, 
i,  shops,  buildings,  lands,  tenements,  and 
nts,  rated  or  rateable  to  the  poor  of  the 
,  on  all  and  every  the  tenants  and  occu- 
said  parish  :"->  Held,  that  tithes  were  rate- 
King  v.  The  Justices  of  Buckinghamshire, 

0  G.  3,  c.  cxiv.  a  canal  company  was  in- 
and  empowered  to  take  rates,  tolls,  and 
a  the  canal,  and  by  s.  49  it  was  enacted,  ' 


tliat  the  said  rates,  tolls,  and  duties  should  at  all  times 
thereafter  be  exempted  from  the  payment  of  taxes, 
rates,  assessments,  or  impositions  whatsoever,  any 
law  or  statute  to  the  contrary  notwithstanding,  other 
than  such  taxes,  rates  and  assessments  as  the  land 
which  should  be  used  for  the  purpose  of  the  said  navi- 
gation would  have  been  subject  to  if  the  act  had  not 
been  made.  The  23  G.  3,  c.  xcvii.  passed  forincorpo- 
rating  the  river  Douglas  navigation  with  the  said  cnnal, 
and  for  amending  the  first- mentioned  act,  repealed  the 
above  exempting  clause,  and  substituted  the  following : 
"And  be  it  further  enacted  and  declared,  that  the 
said  several  navigations,  cuts,  canals,  and  every  part 
thereof,  and  the  said  tolls,  rates  and  duties  to  be  taken 
upon  the  same  or  any  part  thereof,  under  the  autho- 
rity of  this  or  cither  of^  the  aforesaid  acts,  shall  at  all 
times  be  exempted  from  the  payment  of  any  taxes, 
rates,  assessments,  or  impositions  whatsoever,  other 
than  and  except  such  taxes,  rates  and  assessments  as 
the  land  whicn  hath  been  or  shall  be  used  for  the 
purpose  of  navigations,  cuts  or  canals  were  or  would 
have  been  subject  to  if  this  act  had  not  been  made  ; 
and  that  such  navigations,  cuts  or  canals  shall  not  be 
subject  or  liable  to  the  payment  of  any  taxes,  rates  or 
assessments  (save  and  except  such  taxes,  rates  and 
assessments  as  have  been  and  now  are  usually 
charged  and  assessed  thereon),  any  law  or  statute  to 
the  contrary  notwithstanding,  but  nothinp^  in  this 
clause  shall  exempt  any  quay,  warehouse  or  other  house 
from  the  payment  of  any  rates,  taxes  or  assessments." 
Hie  59  G.  3,  c.  cv.,  which  passed  for  effecting  a 
junction  between  the  Leeds  and  Liverpool  and  ano- 
ther canal,  after  continuing  the  provisions  of  the 
former  acts,  except  such  as  were  thereby  repealed  or 
altered,  containeu  the  following  section :  "  And  be 
it  further  enacted,  that  all  and  every  the  lands,  dwel- 
ling houses,  wharfs,  quays,  warehouses,  lockhouses, 
and  other  houses  of  and  belonging  to  the  said  com- 
pany of  proprietors,  shall  be  rateable  and  chargeable 
to  the  maintenance  of  the  poor,  and  to  all  parochial 
rates  and  taxes  in  the  several  parishes,  townships  or 
places  where  they  are  respectively  situate,  the  lands 
according  to  the  quantity  and  quality,  and  the  dwel- 
ling; houses,  wharfs,  quays,  warehouses,  lockhouses, 
and  other  houses,  according  to  the  nature  and  respec- 
tive uses,  dimensions  and  descriptions  thereof ;  and 
shall  be  charged  and  assessed  in  like  manner  as  lands 
of  a  like  quality,  and  as  dwelling-houses,  warehouses, 
lockhouses,  and  other  houses  of  like  and  similar  size, 
nature,  dimensions  or  descriptions  in  the  respective 
parishes,  townships  or  places  where  the  same  shall  be 
situate,  are  or  shall  be  assessed  and  charged." — 
Held,  1st,  that  land  occupied  by  the  canal,  basins, 
and  towing  path  of  the  original  canal  was  rateable 
according  to  the  value  of  similar  adjacent  property  in 
the  parish  at  the  time  of  making  the  rate.  2na.  That 
a  basin  and  three  branches,  not  being  part  of  the  ori- 
ginal line  of  the  canal,  but  communicating  with  it  in 
the  same  parish,  were  rateable  on  their  amount  in 
value  as  mere  land  at  the  time  of  rating,  without 
regard  to  the  use  to  which  they  are  applied.  3d. 
That  the  wharfs  occupied  by  the  company  were  rate- 
able according  to  the  value  of  similar  property  in  the 
parish  at  the  time  of  rating.  4th.  That  in  these  acts 
of  parliament  the  words  "  land  used  for  navigation 
cuts  or  canals"  and  *'  navigation  cutn  or  canals" 
mean  the  same  thing.  The  Queen  v.  The  Leeds  and 
Liverpool  Navigation  Company,  654. 

II.  Parish  Apprentices. 
7.  The  aMigmncnt  and  acceptance  of  a  parish  ap- 
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pnntica  (In  om  iuIrumeuO  <*<n  lu  tli«  rullattiog 
wuiili  -.^"  Tliomu  Melliuiili  ilixh  herobv  luifn  tba 
■ail]  Uiulxilt  .VUtihewi,  mil  M.  P,  Jotfa  licitbT 
«{ra(  ig  ace«[it  tbeuid  Klitsbolb  Malhuuli :"— llrld, 
thtt  thi  mitaamfiT  <llil  not  viluU  tbe  acccpUnce. 
Tht  hint  V.  7-A(  Ji>l<dl>>K»>U  a/  UmiuUtr,  344. 

8.  Uadsr  M  U.  3,  c.  139,  •.  9,  wbicli  rsquim  a 
DOtica  of  >  UaJiag  to  U  given  to  tbe  ofiiccn  or  > 
foreign  pMuh  into  which  b  ptriili  ippitiittce  ii 
1,  ncuoo  of  tha  aaignmeal  at  luch  appccatice  ii 


III.  SeltlinmU. 

I>.  An  indenture  gf  apprtoticnliip  iieculed  In  a 
fenign  cotnuj  by  a  person  of  full  age  ; — Ileli].  to 
ronfori  wlllemnDl  by  residence  undoi  il  inthisc:mn> 
try,  wiiliont  ptDnt  of  the  law  ralatiog  la  spprcnticn- 
ihip  in  thai  Foreign  coimlry.     Tht  hing  v.  Jftt  Iii/ju- 


tjluntf^  ClMlicorth, 
10.  When 


e  of  pinper  with  a  ocood 


thepiopcr  was  under  appreDticethip,  it  ia  immaleiiil 
to  tbr  quealion  of  s«ulera«Dl  ^hal  tha  luuind  maikiot 
wu  IgDoranl  of  each  apprenlicetbip.  TTie  Xiirg  v. 
Th4  JnliMUili  «f  lundhuril,  34. 

1 1.  To  uaia  a  sclllemeDt  under  I  V!.  4,  c.  18,  (lis 
whola  of  Uo  leiiKuienl  lalien  muki  lie  aclusll^  oc- 
cupifd  by  lbs  party  liking  il,  allhougli  ll  coniiBt  of 
mora  dwelling' houMs  than  aaa.  iniJ  Ibe  aingic  bnuH 
ocGupied  be  worth  moro  iban  101.  of  Iba  whgle  rent. 
Tht  King  V.  Tki l«habii.<«ti  ef  BerkaitU,  30. 

I'J.  Pauper,  ainro  U>e  posing  of  3S  G.  a,  c.  GO, 
teuled  and  occupied  Iwo  graaariea  in  difivroai  paid 
of  tbe  aame  pariah  at  41.  and  TL  a  ycir  reapeclivtly, 
fur  BJOte  ihaa  a  year,  and  paid  the  whole  rent.  Each 
grjnaty  (grmed  the  entire  upper  Hgor  of  a  delachcd 
building  Id  i  yard.  There  wji  no  coaimuoicaliaa 
between  ibe  granary  and  the  re<l  of  Ibe  budding  io 
cither  caae,  nor  an;  Bccesi  to  it  eicrpt  rroni  the  oulsde 
bj  meaoa  of  a  nweeabte  ladder  |JM«d  in  tha  «ird : 
— HeM,  that  ihe  granarica  were  noldiilinctboildinga 
wilhin  the  alwve  siiLule,  and  that  an  Klllcment  was 
Hained.  TUK.ngy.Tlic  l':h.ib,taaUii)- lU„liV'«pi-'i' 
Thama.  39. 

13.  By  indent" res  of  lease  and  release ,  a  pauper 
conveyed  corlain  freehold  lands  to  liuiiees.  ui»n  liust 
to  tell  and  befDre  the  lale  to  coll 


its,  Ac, 


upon    ri^uc 


tapyhatil  lantli  Io  Ihei 
such  aurrender,  Io  stand  leited  of  tbe  eopyhuld  laoda 
ID  Iruti  For  them  ;  aod  ibit  the  laid  irusieet,  aflei  the 
RUrrender,  ihould  stand  Mised  in  trust  to  sell,  and 
after  the  lale  thgiild  bold  the  proceeds  in  trust  to  pay 
fi.'i  debts,  and  band  a>ei  tbe  surplus  Io  him^  —  Held, 
that  after  the  eieculioa  of  ihe  indenlurei,  a  pauper, 
by  residence  of  forty  days  in  tbe  parish  where  the 
copyhold  estate  l-<y,  Ihnugh  nol  upon  the  estate  itself, 
gained  B  Hlllemeul.  Thi  King  v.  Tht  l»l<abitaiili  of 
Arilkigh,  390. 

14.  Where  3D  instrumenl  not  under  seal  purports 
to  demiia  incorporeal  he redi laments  as  well  as  land, 
■od  the  ses'ioDi  find  thai  tbe  land  alone  is  worth 
more  Iban  101.  a  year,  a  ulllemenl  may  be  gained  in 


16.  Pauper  in  iei7  vu  m 

stock.  He  waa  to  raoeira  11 
tbe  iMcp  of  ouo  con,  tool  thm 
lands  of  bU  nusUr.  and  also 
house  upon  tbe  premises,  wl 
and  always  occupieil  by  tlie  a 
Hewaa  Io  go  iDlo  the  home  al 
h«  commeiiceil  taking  chaigo  ( 

Euliled  that  he  ihoiild  nol  fa 
ouu  wilhout  notice  to  <|(lii 
leaded  tbe  stock  aiul  occtyncd 
under  this  arrecmeiiL  The  I 
pauper  occupied  ss  aerTant,  li 
opinion  of  tbe  Couit.     Tbe  C 

disturb  it.  Tht  KiHg  *.  lit* 
43. 

17.  NocoDtractof  hiiiog  1 
undar  which  wai  Dot  coidbIi 
lime  (Ulb  August.  1834)  oT 
W.4,  c.  76.  s.  65,  confer*  a 
the  service  already  perfoctned, 
tract  and  parllv  nol,  exceed 
King  V.  The  iHhabilantt  aj  Rn 

IB.  Piupei  being  asked  bjr 
be  would  baTe  the  Diller*s  plM 
entered  upon  the  service,  for  tfe 
lime  was  fined.  No  other  cow 
the  binng.  Pauper  couliQUM 
live  year),  and  until  hia  mastOI 
other  aervanit  also  left.  Befit 
hid  I  dispute,  when  hi*  maat 
ditsalidkd  with  your  place  ji 

CI  like ;"  and  the  pauper  con 
ty  to  Ieivc,  or  Uable  to  tN 
line.  Tlie  seisiooi  consideria) 
ttol  a  general  or  yearly  hiiicg. 
the  pauper's  removal,  cubjcci 
Court.  The  CouH  held  that  t 
waa  not  Dteexarily  wrong,  om 
Tt*  Jfbv  »•  ne  hkiMtsaU  «f! 
40. 

ly.  SetllctneDt  by  paying  mt 
luent  subsists  not  with  standing 
W.  4,  c.  18  -,  and  the  actual  o 
the  latter  acC  does  not  apply  to 
the  pauper  occupied.  &c.  and 
ment  courormably  (o  the  Formr 
selllement  was  gained  by  payin> 
be  bad  ucdeilet  pan  and  could 
settlemeul  by  renting  a  teneiue 
fHAuiiliinlio/filoU  Damai-H,  3 


30.  The  Poor  Law  Commira 
under  the  4^5  W.  4,  c.  76,  a. 
tiun  of  a  Inard  of  guardiaos,  for 
Ihe  relief  ol  the  poor  in  the  parii 
pariah  having  already  a  board 
local  act.     Jht  King  V.  The  Vai. 
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22.  Quitre,  whether  a  jostice  has  power,  tince  the 
4  &  5  W.  4,  c.  76,  s.  54,  to  order  relief  to  be  given 
an  infant  found  in  a  parish,  it  being  unknown  where 
the  infant  came  from  1  The  King  v.  Tht  Directan  of 
ike  Poor  of  Sl  Panerat,  362. 

23.  Qumre,  whether  a  perton  who  takes  care  of 
such  an  infant,  has  any  claim  against  the  parish  for 
his  expenses?    Id. 

24.  In  such  a  case,  however,  the  Court  issued  a 
mandamus  immediately,  ordering  the  parish  authori- 
ties to  receive  and  provide  for  the  infant.    Id. 

25.  A  pauper,  since  the  passing  of  the  New  Poor 
Law  Act,  4  i  5  W.  4,  c.  76,  married  a  woman  with 
three  unemancipated  children  by  a  former  husband, 
who  was  not  settled  in  either  of  the  contending  pa- 
rishes. By  section  57  of  the  above  act,  the  second 
husband  is  liable  to  maintain  such  children  as  part 
of  his  family  until  the  age  of  sixteen  or  the  death  of 
their  mother ;  and  they  are,  for  the  purposes  of  the 
act,  to  be  deemed  a  part  of  such  husband's  family 
accordingly : — Held,  that  they  were  not  removable  lo 
the  place  of  the  second  husband's  settlement  under 
an  order  adjudging  them  to  be  there  settled.  The 
King  v.  The  Inhabitants  of  Walthamstow,  23. 

26.  Qu<tre,  would  they  have  been  removable 
under  an  order  containing  no  adjudication  of  settle- 
ment, but  adapted  to  the  special  circumstances'!    Id. 

27.  An  order  for  the  removal  of  a  pauper  and  his 
children,  omitting  the  names  and  ages  of  the  chil- 
dren, is  not  on  the  face  of  it  bad.  Per  Coleridge,  J. 
The  King  v.  The  Inhabitants  of  Withemwick,  19. 

28.  Officers  of  a  township  elected  by  the  inhabi- 
tants, and  who  bear  the  name  and  exercise  functions 
limilar  to  those  of  churchwardens,  are  not  therefore 
overseers  of  the  township  ;  and  accordingly  their  sig- 
nature is  not  reouired  to  a  notice  of  an  application 
for  a  bastardy  order.  The  King  v.  The  Justices  of  the 
North  Riding  of  Yorkshire,  395. 

29.  The  43  Geo.  3,  c.  1 10,  requiring  parish  officers 
to  make  payment  annually  of  not  less  than  one-twen- 
tieth part  of  moneys  borrowed  under  22  Geo.  3, 
c.  83,  (Gilbert's  Act,)  does  not  bar  the  claim  of  any 
creditor  neglecting  to  obtain  such  part  payment.  The 
King  V.  The  Inhabitants  of  Bighton,  330. 

30.  Where,  therefore,  a  creditor  had  lent  money 
under  the  last- mentioned  act  thirty  years  since,  with- 
out having  received  back  any  part  of  the  principal, 
the  Court  directed  a  mandamus  to  the  parish  officers 
to  repay  the  principal  with  all  interest  due  thereon. 
Id, 

PRACTICE. 

Sw  also  ArriDAvrr.  Amendment.  Abbitration. 
Arrest.  Attachment.  Attorney.  Bail.  Cer- 
tiorari. Cognovit.  Costs.  Criminal  Mat- 
ters. Distringas.  Ejectment.  Interpleader. 
Judgment  as  in  case  of  a  Nonsuit.  New  Trial. 
Nuisance.  Outlawry.  Paiiticulars  or  De- 
mand. Prisoner.  Quo  Warranto.  War- 
rant OF  Attorney. 

I.  Process. 

1.  A  capias  directed  '*  to  the  constable  of  the  cas- 
tle of  Dover"  is  good.     Frank  v.  James,  394. 

2.  If  a  practising  attorney  is  proceeded  against  by 
camas,  it  is  an  irregularity  merely.  Lefevre  v.  Wright, 

3.  In  an  action  on  a  bail-bond  it  is  unnecessary  to 


indorse  on  the  process  the  amount  of  the  debt  and 
costs.     Robinsoti  v.  Hawkins,  575. 

4.  If  a  capias  state  the  cause  of  action  to  be  "  on 
promises,"  but  the  affidavit  of  debt  shews  that  the 
declaration  must  be  either  in  debt  or  covenant,  the 
defendant  is  entitled  to  be  discharged,  and  he  is  not 
to  be  compelled  to  remain  in  custody  until  the  decla- 
ration is  delivered,  even  though  he  has  not  been 
prompt  in  his  application  to  the  Court.  Boddington 
V.  Woodlev,  581. 

5.  An  indorsement  on  a  capias  that  pavment  of 
the  debt  and  costs  may  be  made  within  rour  days 
from  the  '*  execution*'  thereof,  instead  of  "  service," 
is  not  a  ground  for  discharging  the  defendant  out  of 
custody,  but  may  be  amended.    Id, 

6.  If  a  plaintiff  sues  out  a  writ  of  capias  against 
several  persons,  he  must  declare  against  them  ail* 
Viner  v.  Cooper  and  others,  609. 

7.  Service  of  a  writ  of  summons  on  an  agent  of  the 
defendant  disallowed,  though  the  last  known  resi- 
dence of  the  defendant  was  in  the  plaintiff's  own 
house,  and  though  it  was  of  no  use  to  the  plaintiff  to 
proceed  to  outlawry,  it  being  an  action  for  crim*  oon« 
Close  y,  Parker,  71. 

II.  Appearance. 

8.  Since  the  Uniformity  of  Process  Act,  a  plaindff 
has  four  terms  within  which  he  can  enter  an  appear- 
ance for  the  defendant.     lAddei  v.  Cranch,  384. 

9.  The  penalty  given  to  plaintiffs  by  the  statute 
9  &  10  Will.  3,  c.  25,  s.  33,  where  defendants  do  not 
enter  appearances,  cannot  now  be  enforced.  Thomae 
v.  Noakes,  351. 

III.  Declaratum, 

10.  If  a  defendant  makes  a  demand  of  declaration 
before  he  is  entitled  to  do  so,  the  plaintiff  need  not 
obtain  a  rule  to  set  it  aside.   Callum  v.  Grayson,  216* 

1 1 .  Where  a  defendant  is  in  custody,  delivery  of  a 
declaration  to  an  attorney  for  him  is  irregular,  al- 
though the  attorney  may  have  attended  summonses 
at  chambers  for  him  in  the  same  action.  I^ucer  v* 
Newton,  232. 

IV.  Pleas. 

12.  An  attorney  resident  in  London  has  only  four 
days'  time  for  pleading  in  a  country  cause,  even  since 
the  passing  of  the  Uniformity  of  Process  Act.  Louder 
V.  Lander,  385. 

13.  A  summons  for  leave  to  plead  several  matterSi 
served  before,  but  returnable  after  the  time  to  plead 
expires,  and  at  the  same  hour  when  the  judgment 

j  office  opens,  acts  as  a  stay  of  proceedings,  so  that  the 
plaintiff  cannot  sign  judgment  as  for  want  of  a  plea* 
Sptnceley  v.  Shoals,  196. 

14.  Defendant,  in  an  action  of  debt,  whose  time 
for  pleading  expired  on  May  20th,  delivered  on  that 
day  several  pleas,  accompanied  by  a  rule  to  plead 
several  matters,  returnable  at  thrve  o'clock  on  the 
22d,  on  which  day,  at  eleven  o'clock,  the  plaintiff 
signed  judgment :  llie  Court  set  aside  the  judgment 
without  costs.     Wilkes  v.  Ottley,  516. 

15.  After  judgment  hss  been  signed  in  debt  for 
want  of  a  plea,  the  defendant,  who  had  moved  to  set 
aside  the  judgment,  before  that  motion  was  disposed  of^ 
obtained  a  judge's  order  to  plead  several  matters^ 
that  his  plea  might  be  in  readiness  to  prevent  the 
signing  or  a  second  judgment  for  want  of  a  plet,  in 


10  third  u 


cue  tbe  lint  iIiqqM  be  let  iside.  ihc  Couct  set 
uiilc  ibc  ardor  nrilliDUl  cotU.  IVUkti  ii.0ulty,6IG. 
16.  On  makine  a  rutn  abwiuto,  no  catiN  being 
tkitiim,  let  iIm  dcTcndanl  lo  pleul  a  pica  pa<>  Jiimia 
conUnutaco  ihs  natlci  wlicnof  baJ  ariHn  moio 
tlito  oidit  <!>«>  nievioutlf .  the  Court  rrfuMil  lo  \a. 
wt  in  urn  nile  ilial  ilia  ulcn  luighl  be  iiUadwl  wiih> 
out  the  uinal  iSdivit.     h-u-tU  r.  Duucan.  ISS. 

V,  Tfitl. 

n.  Id  tn  aciipn  where  the  defendant  h»il  (ilradvd 
Mvinl  *Mcial  pleu  whcnou  iuut  wa>  juiiiod,  itia 
plaiiiliff  ga»  -  "  -'  ■--' 
Him.  ba\  ga«B 
u  uwJctiiided.  The  caiue  »■>  caleieil  in  the  nit' 
■hat'*  lilt  u  undeFcaded.  No  aoticr  wit  given  by  the 
dcreadant  thai  ibe  cauie  wai  derended,  pnd  no  eoun- 
■ct  apptared  Cdi  liimnhen  ihocauje  was  called  an  :•- 
lUld.  after  <rerdict  tai  the  flaiatiff,  that  tbe  iiUintiff 
bad  eommitled  no  iiregnlarily  in  lijing  Iho  cause  u 
nndareodnl;  but  la  Iheia  waa  an  aflidiivil  of  mciili, 
iba  Cnuil  allowed  a  tiew  trial  on  payineal  of  coals. 
Btaidi,  H'amn,  446. 

18,  The  applicauon  to  a  judp  in  tbe  cflUrtBo/a 
eaoae  lo  diieci  a  verdict  Tor  one  oi  more  of  leveral 
defeiidanla  in  tretpass  ia  itiictlj  to  hii  diacrciioo, 
■nd  that  diacteiion  is  to  be  le^lsitd  nui  merely  by 
tU  fact  that  ax  tlie  cloM  of  ihe  plaiotiir'a  mm  no 


VJ.  Changing  lh»  Alttrn/f. 
19.  A  defendant,  sued  Bi  the  director  of  a  cumpanr, 
who  waa  also  an  nllomey.  entered  an  uppsatnace  3s 
attorney  ;  a  plea  nai  then  pleaded  by  ll>e  conipany's 
mtwmay.  then  having  beeu  no  ordw  M  change  the 
»nom«y:~~IIeld,  that  the  pltiniilT  could  not  treat 
nnllily  nod  sifcTi  judt'tn^ul.     Ilurvhfn 


:  ltu( 


\.  -205. 


20,  A  lulelo  eljange  llit  pUiiUill't.  alloiTOj  ought 
lo  be  lerved  on  llie  bishop  bofoic  cBlliog  tu  liini  to 
make  inch  a  return  of  nliat  had  liecn  levied  under  a 
levari  facias  de  bonis  ecclcsiasticit.  I'hillijis  v. 
B»rk»/ir-({Cf«rfc),  50. 

Vll.  Irregular  ill/. 
31.  An  application  to  ihc  Court  lo  set  nside  a 
judgmenl  aa  irretiUlar,  made  si«  days  after  i(  was 
ligned.  application  having  been 
"    a  judge,  i»  sufficiently   promi 


Ausuil,  and  did  not  appl;  I*  be  dii 
3d  of  No*en>l>er,  was  boM  too  latei 
Ufnri  ».  Wright.  603. 

25.  A  dcclaraiiotk  wai  ddltnl 
Augu»l,  in  which  il  waa  at>l«d  lbat< 
been  '■iiunmonod,"  wheieaa  be  li 
Unthi2U(an  applicatiiHi.  madt ' 
judge  It  chambers  to  delinrr  up  tb 
cancelUil  on  account  of  ihia  vanaM 
iind  Ilie  declarallon,  was  refuard. 
puticulait  of  demand  was  tbea  tall 
vraa  delivered  with  a  promt;— Hi 
wii  an  inegularHf  1  2iid,  ibal  it  i 
takini  out  (he  a>iion>oas  for  the  f 
pleading  under  a  proteal:  3d,  thati 
ID  have  applied  to  a  judge  at  eh«l 
the  declaration  for  the  iiicgularily; 
having  done  ao,  an  appUtatioa  lol 
Eintdsy  of  ni  icbaelmaa  term  na«  I 
Srteenu  SB9. 

S(i.  On  an  applicaliou  to  ihe  Q 
decitioti  of  a  judge  ■■  to  a  mailer  0 
partv  caunol  intiel  ou  cbjcdioD*. 
made  before  ihe  jud^,  uoloss  he  is 
eonable  lime  for  ■uoklRg  the  applin 

T,  IfBUllKIJ,  G8I. 

Vlir.   PauprF. 

'iT.  A  pUinliff  suing  in  fDrnia  | 
notice  of  I'ial  wai  dispaupered  f«c 
icconl.  thougli  advixxl  lij'  counsd 
■aty  lo  imend  llie  pleadings.  Fat 
anfiAtr,  195. 

■28.  If  ■  plain  tiff  auea  aa  a  paupM 
granted  that  he  ihould  find  lonui^ 

SioanJ  Ihat  be  is  inanlrcnl,  until 
iipanpered.    Alyfeir  v.  iluelur,  9( 

IX.  n«Iea. 


29.  A  lolc  for  Ihe  defL-ndanl  to  h 
Court  deposited  in  lieu  of  bail,  ia 
l.mtry.Telm<«,li. 

30.  Tlie  Court  will  gniBt  only 
first  inMance  for  a  proccdcrido,  a.  ca 
removed  from  an  inferior  Court  wi 
recogniiincG  having  been  entered  ii 


f.  illyen 


demanded  i 


373. 

32.  A  defendant  was  arrested  on  the  3d  of  Maj 
Ihe  9th  he  applied  tn  a  judge  to  be  discliatee 
irregulaiity,  but  was  unsuccessful ;  tcim  bcga 
the  2-2d,  and  on  the  3Ul  he  applied  to  the  Cou 
Held,  that  he  had  ant  been  suHicientty  prompt  i 
application.     Jfuftini  v.  Granl,  373. 

23.  Defendant  having  been  ntrcsted  on  Ibe  16lh  of 
.fannarj,  applied  to  the  Court  to  bo  discharged  i 
the  ground  of  privilege.  He  aflcrwuidi,  on  llie  3d  oi 
Frbtuary,  applied  for  his  discbarge  on  the  ground  of 
iriegulaiily  in  the  alTldavil  of  debt: — Held,  ns  it  did 
lot  appear  by  affidavit  when  ibis  irtegnlarity  Gnt 
became  known  lo  him,  that  he  v 
advantage  of  it.     Sjnncer  t.  A'cir 

31.  Aa  Rttoraey  wlio  wai  arieaUd  DO  tlic  S6tli  ot 


a  Iho  ._  . 

isUDdct30(.      CaitBH 
I  will  grant  a  rule 


7Wd,  577. 

33.  A  lule  for  fding  a  centficale 
cosia  and  laxaliao  thereon,  under  Ih 
salion  Act.  6  &  7  Will.  4,  c.  6,  b. 
only,     yUsnard  v.  Lackitigton ,  57; 

33.  A  rule  fur  judgment  as  in  ca 

drawn  up  as  it  iHcre  waa  only  nne  d' 
an  error  which  ought  to  ba  ameod 
Jftuii'ig*  ONti  antthtr,  5B, 


X.  StrvUt  of  RbIu,  Jr«. 
See  lUo  7,  11,  and  Attichmiht,  6. 

34.  Rule  lo  cDDipuM  mid«  ib&olute.  ona  urriM 
bj  pnuiog  a  copy  of  tbe  rule  nia  ialo  a  ktter-boi  at 
me  dchnaaat'i  chimben,  which  wtt  ronnirdcd  to 
him.    Cartio  t.  Winilav.Ha. 

36.  Wbeta  aa  alloracj  was  doI  liting  at  the  place 
,of  which  he  wai  deicribed  in  the  Vat  il  the  Muter'i 
, Office  and  could  not  be  found.  lervice  of  a  rule  to 
,p*j  the  coits  of  taialioD,  wu  slloned  la  be  made  aa 
.hit  Rgent.    Dumli  v.  SniUii,  39S, 

35.  A  writ  of  habeas  coipai  having  been  penon- 
lally  aerved  in  France,  und»r  the  authority  of  the 
.Fi«nch  CouTte,  tbii  Couit  reruied  lo  ^nt  *  mie  ab- 
:Mlute  in  the  Gist  instance  for  an  atlachmenl  for  a 
leonlempt,  even  under  tpeciil  circnmstancei.  Ei 
tfru  Wyatt,  76. 

>     37.  Nor  can  a  warrant  be  granted  under  the  ttal. 
K  Geo.  3,  c.  10O.  Id. 


xr. 


MiictUaneoi 
may  be  made  in  the  Bail  Court  to 


,      38.  Appll 

I.  revievr  the  deciuon  of  a  judge  at  chambeis,  although 
I  no  new  facts  have  been  discovered.  King  v.  Myiri, 
372. 

39.  After  a  rule  has  been  made  absolute  in  the 
Bail  Court,  the  Court  of  Q.  1).,  litting  in  Banc,  hai 
no  power  (0  allow  it  lo  be  re-opened  and  diicasied, 
even  although  Ibe  judge  who  diiposed  of  it  hassaoc- 
tioned  in  appliration  for  that  purpose.  Tod  v.  Jefftrg, 
613. 

40.  The  plaintiff  having  arrested  the  defendanl  Tor 
the  amount  of  a  tall  oF  eichange  giveu  for  goods 
bought  by  the  defendant  of  the  plaiDiiff  but  iwt  de- 
livered, the  Court  refused  to  order  the  plaintiff  either 
to  deliver  the  goods  or  to  sell  them  and  apply  the 
proceeds  in  payment  of  the  bill.  Wallan  v.  Machin, 
o76. 

.  Where  il  ipiieara  bi 

aecoverable  in  a  Court  of  Requeali,  this  Court  will 
BOt  gram  a  rule,  that  on  payment  of  tbe  amount 
claimed,  the  defendanl  should  be  relieved  from  the 
paynieni  of  all  costL     King  v.  Myeri,  373. 

43.  If  Ihe  date  when  the  writ  issued  is  omitted  on 
the  record,  as  required  by  the  rule  H.T.  4  W.  4, evi- 
dence may  nevertheless  be  given  as  to  when  it  issued, 
Codfity  V.  CfontHd.  47. 

43.  A  defendant  in  ejectment,  before  he  had  ap- 
peared, obtained  an  order  for  particulan,  and  lubse- 

3aen<ly  bo  order  for  ten  days'  time  to  plead  after 
elivery  of  the  particolars,  ou  the  lermi  of  pleading 
■siuably  and  lakiue  short  notice  of  trial.  Four  terms 
having  elapsed  before  the  delivery  of  particulan,  the 
delenaiint  was  held,  notwithstanding  llie  indulgence 
granted  him,  entitled  to  a  term'l  noLice  of  any  further 
proceedings  on  the  pan  of  the  plaiotiffj  and  the 
plaintiff  having,  after  Ihe  eipiration  of  four  terms, 
signed  judjnnent  for  want  of^  a  plea,  tbe  judgment 
was  set  aside,  hut  without  coats,  as  the  defendant  had 
not  uppeaied,  and  tbe  uomioal  party  wai  defendant 
on  Ihe  record.    Dot  i.  Vimea  v.  But,  475. 

44.  A  note  in  tbe  margin  of  a  genera]  demuirer, 
telling  out  various  causes  ofdemurrer  in  the  manner  of 
a  special  demurrer,  held  safbciently  to  comply  with  the 
ni]elI.T.4Will.4,i.3.   Wlulmme  i.  NickeU,  190. 

46,  On  moviag  for  i 


ST.  748 

MMSSi  il  is  not  necessary  that  the  namei  of  the  cta- 
mioerf  should  be  stated  in  the  afBdavits.  Feainn  v. 
Whiu,  379. 

46.  A  Kcond  continued  notice  of  ciecuting  ««rit 
of  ioqaiiy,  which  does  net  mentioit  hour  aod  place 
nor  retcT  to  Ihe  first  notice,  caonot  operate  as  a  good 
new  notice,  though  given  eight  days  before  the  day  ^ 


47.  S 


g  been  awarded  nnder 
y  paid  over,  aflet 


the  Stat.  1  W.  4,  c.  7,  1 
which  the  defendant  obtained  a  rale  ni 
judgment;— Held,  that  the  Court  had  no  power  lo 
make  tbe  plsintiH'  pay  Ihe  money  ittto  Conit  until  Ibe 
deeiiion  of  the  rule  for  arresting  the  judgment.  JUor- 
tun  V.  Burn  and  anatlur,  57. 

48.  Rule  granted.  calUng  on  a  bishoji  to  make  • 
return  generally  of  what  bad  been  levied  nnder  a 
levari  facias  de  bonis  ecclesiasticis,  ilthoagb  tbe  ae- 
quealiatlDn  issued  long  before  the  biihop  wu  ap- 
pointed.    PAilli'pi  v.  Btrkiliy  (CJrrfc),  fiO- 

49.  In  shewing  cause  against  a  rule,  affidatiti  may 
be  filed  up  to  ten  dava  before  Ibe  term  when  cause 
is  actually  shewn,  althongh  the  rule  may  have  been 
often  enlarged.    In  rt  Gamptrti,  300. 

50.  On  enlarging  a  rule  on  Ihe  last  day  of  term, 
the  Court  vrill  allow  It  to  be  made  a  part  <^  the  mke 
that  there  shoold  be  a  slay  of  proceedings  Tadd  v. 
GDnperli,  610. 

PRESCRIPnoN.— See  Cotiueii. 

PRESENTATION.— See  EccusiasTicfi  Liw. 

PRINCIPAL  AND  AGENT.— See  Aamn. 

riUSONER. 

to  proceed  by  wril  of  detainer 
ilody  who  goes  beyond  the 
inles,  bat  it  may  be  arrested  on  a  capias.  Lefnrt 
y.  Wright.SOS. 

2.  Iiiinotneceuaiy  thai  be  shoold  bebeyotid^ 
rules  at  tbe  time  Ihe  cainla  isaued.    Id, 

3.  Where  a  perton  in  cnatody  went  beyond  tbe 
nilei,  end  was  arrested,  collusion  is  nc  groand  for 
setting  aside  Ihe  capias,  though  it  mighl  perhaps  be  a 
graniKl  for  the  marshal  to  apply  lo  the  Court,  an  ac- 
tion having  been  brought  against  him  for  Ihe  escape 
by  the  person  at  whose  soil  be  wai  in  cnstody.    Id. 

A.  The  marshal  ha*  no  aulhoiily  to  allow  the  be- 
nefit of  the  rules  to  prisoners  conSaed  for  •  coniempt  i 
such  indnlgence  can  only  be  granted  by  Ihe  Court. 
upon  a  special  application  for  that  purpose.  !n  re 
UBmperti,  300. 

5.  If  tbe  warden  of  Ihe  Fleet  refuses  lo  ob^  a 
babeas  cwpna  to  remove  a  defendant  !ala  the  Kine'a 
Bench  prison,  on  Ibe  ground  that  a  commitmeni  fee 
if  unpaid,  but  which  the  defendant  contend*  the 
plaintiff  ought  to  pay,  the  defendant  thonld  obtain  a 
rule  calling  on  the  watdoi  to  obey  the  habeas  corp 
and  may  not  pay  Ibe  tee  and  then  call  on ''" 
tiff  summarily  to  repay  it.    Burt  v.  Bi^nl, 

6.  Where  a  defendant  obtained  the  01 

for  his  discharge  out  of  custody,  on  ace.        

supenedable,  and  the  Order  wi*  inctOTect,  and  iurtead 
of  applying  to  have  it  amended,  did  nothing  fat  ux 
months,  when  be  applied  for  a  rate  abaolale  for  hu  im- 
mtdiale  diKhirge  BudeT  tbe  rale  «f  B.  T.  3  Will.  4, 


74« 


moxsT. 


;i.' 


I.  88,  the  Court  nliiied  tbe  applieafioii.    Raxbutg 
V.  Crtmdl,  197. 

7.  A  defendant  must  have  been  confined  within  the 
walU  of  the  prison  to  entitle  him  to  his  discharge 
ttoder  the  48  Geo.  3,  c.  123.  Bamard  v.  Sffmoitdt, 
318. 

PRIVILEGE.— See  Arrest,  1,  2, 3. 

PROCEDENDO.—See  Practicb,  30. 

PROMISSORY  NOTE. 
See  Bill  of  Exchamob.    Uscry. 

PROPERTY.— See  Evidbnce,  21.    Plkadino,  18. 
PUBLICATION.— See  Evidbvce,  18. 

QUO  WARRANTO. 
See  also  Corporation,  7.    Mandamus,  10. 

1.  A  quo  warranto  information  does  not  lie  against 
a  person  for  exercising  the  office  of  guardian  under 
the  Poor  Law  Amendment  Act.  The  King  v.  The 
Onardimnt  of  tht  Atton  Union,  329. 

2.  After  the  aldermen  and  assessors  at  a  municipal 
election  under  5  &  6  Will.  4,  c.  76,  have  declared 
certain  persons  to  be  elected  councillors,  who,  on 
notice  or  their  election,  have  duly  made  the  declara- 
tion required  on  acceptance  of  oflice,  the  offices  are 
de  facto  foil,  and  the  proper  mode  of  questioning 
the  validity  of  the  election  is,  therefore,  by  quo  war- 
ranto and  not  by  mandamus.  The  King  v.  fhe  Mayor, 
8^c,  of  Winchester,  525. 

3.  The  Court  refused  a  rule  nisi  for  a  quo  war- 
ranto, which  was  applied  for  by  a  private  relator, 
against  a  town  clerk  no  longer  in  office,  for  the  pur* 
pose  of  trying  his  right  to  compensation  for  loss  of 
office  under  the  Municipal  Corporation  Act.  The 
King  v.  Harru,  237. 

4.  To  obtain  a  rule  for  a  quo  warranto  against  a 
person  elected  to  an  office,  on  the  ground  that  he  had 
not  the  votes  of  the  majority  of  the  **  inhabitants,"  it 
must  be  shewn  what  particular  class  of  persons  is  in- 
tended by  the  word,  and  that  be  had  not  a  majority  of 
that  clasis.    The  King  v.  Mashiter,  173. 

6.  Where  several  quo  warranto  informations, 
founded  on  the  same  grounds,  are  pending  against 
different  individuals  for  acting  as  aldermen  of  the 
same  borough,  the  Court  has  no  authority,  on  the 
application  of  one  of  the  defendants,  to  stay  the  pro- 
ceedings in  bis  case  until  after  the  trial  of  one  ot  the 
other  informations.     The  King  v.  Cozens,  464. 

6.  On  an  application  for  a  quo  warranto  against  a 
corporator  whose  title  to  his  office  is  clearly  bad,  the 
Court  will  nevertheless  exercise  a  discretion,  to  be 
regulated  by  all  the  circumstances  attending  the  appli- 
cation, and  by  the  consequences  likely  to  follow  from 
granting  it.     The  Queen  v.  Parry,  703. 

7.  Therefore,  where  tlie  burgess  list  in  a  borough 
divided  into  wards  had  been  revised  by  the  mayor, 
with  two  assessors  elected  under  the  37th  sec- 
tion of  tbe  5  &  6  W.  4,  c.  76  for  the  whole  borough, 
instead  of  the  two  assessors  elected  for  tlie  Mayor*s 
Ward  under  section  43,  and  there  was  consequently 
no  good  list  of  burgesses  by  whom  tbe  defendant  could 
have  been  duly  elected  councillor,  the  Court  dis« 
charged  a  rule  for  an  information  against  him,  because 
tbe  effisct  of  such  an  information  might  be  to  dissolve 
the  whole  corporation,  and  it  did  not  appear  that  at 
the  refiiioQ  any  Dimct  on  the  lUta  w«i«  objected  to. 


■0  as  that  the  dsfimdaiH  might  have  beat  aim 

ifthe  retifioii  bad  been  pioperly  coadartri. 
Queen  v.  Parry^  703. 

8.  A  relator  for  a  quo  warranto  aiay  safpa 
case  by  the  testimony  m  peraoiis  who  are  then 
unqualified  to  be  relatora.     Id* 

9.  A  bnrgeia  who  haa  taken  part  ia  the  deetii 
councillors  for  a  borongh,  ia  not  a  conpeieatiy 
for  a  quo  warranto,  tbe  oinect  of  which  is  ts  i 
that  no  valid  election  conki  poaatbly  have  becal 
as  there  was  no  good  bmgcaa  list  in  eiistroof.  j 

10.  The  sUtnte  7  WilL  4,  and  1  Yiet.  c 
s.  1,  removet  the  de£ecta  in  elections  to  m 
pal  offices  under  certain  circomitanoes ;  k 
provides  that  prooeedinga  began  before  tbt 
against  parties  ao  elected,  ahall  be  discooiii 
on  the  payment  of  the  coats  to  the  rebla 
curred  up  to  that  time.  A  rule  nisi  for  a  qw  \ 
ranto  having  been  obtained  previous  to  the  piaii 
that  act,  and  no  costa  baviog  beeo  tendered  te 
relator,  the  Court  held  tbe  diacontiauaace  cmditi 
on  the  payment  of  costs,  and  made  the  rok  absd 
The  Queen  v.  Janet,  673. 

11.  Where  one,  with  a  view  to  preserve  pesoe, 
been  party  to  an  arrangement  for  the  election  of 
other  to  a  municipal  office,  tbe  Court  wiQ  not  a 
him,  as  relator,  afterwards  to  question  that  electii 
quo  warranto.    Id. 

12.  Quitre,  whether  be  will  be  permitted, 
mere  deponent,  to  aiake  aflMavit  in  aappeit  of : 
application?    id. 

RATE. 

See  Chafbl,  3.    Pooa,  I.     Saaaioivs,  18, 19, 

Sawana. 

RECORD.— Sec  Crixiival  MAmas,3. 

RENT-CHARGE.— See  LaNDix>aD  andTixis 

REPLEVIN. 

The  Statute  of  Marlbridge  (52  H«  3,  c  21,) 
not  empower  the  sheriff  of  the  county  to  ie| 
goods  within  a  liberty,  having  prescriptive  ri^ 
grant  replevins,  until  after  a  iMMnand  has  beea  i 
on  the  bailiff  of  the  liberty  to  replevy,  and  a  n 
by  bim  to  comply  with  the  demand.  Mmiu 
Dawson  and  another,  283. 

RESTITUTION.— See  £fxcTKKKT,37. 

RESTRAINT  OP  TRADE. 

A  covenant  by  carriers  to  relinquish  a  certaia 
tion  of  their  carrying  trade,  and  abstain  fren 
cising  it  within  certain  limita  for  ever,  on  coosi 
tion  of  receiving  one-third  of  tbe  carriage  of  en 
scription  of  goods,  is  not  illegal  as  in  icitrat 
trade,  and  the  Court  will  not  enter  ioio  aa  inqoi 
to  the  adequacy  of  the  cooaideration.  Jrdte 
others  v.  Marsh,  641. 

RULES  OP  COURT. 

1.  Rule  as  to  the  hoars  wben  tbe  offices  c 
Court  are  to  be  kept  open.   340. 

2.  Rule  as  to  Ae  fees  payable  in  respect  of 

filed  by  aheriffit.    340i  *^ 
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i  3.  Rule  appointing  the  ezaminen  for  the  admission 
h(  attornies.    339. 

4.  Rules  to  be  observed  on  trials  for  felonies,  where 
■the  defendants  have  counsel.    181. 

I 

•  RuUt  of  Court  on  which  deeisumt  are  rtported, 

I  H.  28  Char.  2.  Rules  of  K.  B.  Prison.  In  re 
^ompertx,  300. 

■  T.  1  Will.  4.  8.  2,  3.  Bail.  Cripp^s  Bail,  387; 
^^Carter^t  Bail,  187 ;  Delwaru's  Bail,  390. 

"  H.  2  WUl.  4,  I.  s.  5.  Affidavit.  Boekay  v.  Lister, 
^2\6;  Themans  v.  Fenn,  217:  Ex  parte  Edmondt, 
'969. 

,  — — —  —  s.  6.  Affidavit,  Doe  d.  Grant 
,v.  Roe,  68;  Kidd  v.  Davit,  189. 

I s.  13.  Bail.  Reynolds* Bail,^9, 

*     — 8.  14.     Bail.    Craig  and  others 

't.  Evans,  386. 

t 

[ s.  16.     Notice  of  justification  of 

bail.     Wilton  v.  Hawkins,  45. 

s«  24.    Bail-bond.    Robinson  v. 

Hawkins,  575. 


Stevent,  589. 


s.  33.     Irregularity.      Tory  v. 


S.64.     Costs  of  first  trial.    De 


Creswell,  197. 


Rutun  and  Wife  v.  Lloyd,  473. 

. —  8. 70.   Judgment  as  in  case  of  a 

nonsuit.    Fox  v.  M*Culloch,  183 ;  Staeey  v.  Jeffrys, 
184. 

_. g,  72.    Warrant  of  attorney  and 

cognovit.      Wallace  v.  BrockUy,  382 ;    France  v. 
Clarkson,  383;  Lewis  v.  Gomptrts,  592. 

S.81.  Bail.  Sandersons* Brown, 

fi07. 

—  s.  88.    Supersedeas.    Roxburgyt. 

s.  98.    Security  for  costs.    Otho, 

Xing  ff  Greece,  v.  Wright,  594. 

H.  2  Will.  A,  II.  Indorsement  on  writ  Ward 
V.  Gregg,  351. 

II.  2  Will.  4,  V.  Bail-bond  standing  as  security. 
Crcsley  v.  InnM,  192. 

H.  4  Will.  4.  General  rules,  s.  2.  Causes  of 
demurrer.     Whatmore  v.  Nichols,  188« 

H.  4  Will.  4.  Pleading  rules,  s.  1.  Title  of  plead- 
ings.    Collins  V.  Beaunumt,  363. 

8.2.  Plea  pais  dar- 
rein continuance.     Powell  v.  Duncan,  198. 

— 8.    17.      Payment 

into  Court.    Booth  v.  Howard,  54. 

Form  No.  1.    Coxw* 

Ptunter,  228 ;  Godfrey  v.  Clements,  47. 

H.  6  W.  4,  8.  5.  Admission  of  attorney.  Ex  parte 
Senior,  45  ;  Ex  parte  Crewte  and  others,  346 ;  Ex 
parte  Lovegrove  and  another,  347 ;  Ex  parte  Mirtm, 
347  ;  £x  parU  Bumps  and  others,  350. 

' 8.6.  Re-admission  of  attorney.  Ex 

parte  Black,  Ex  parte  Collins,  73;  Ex  petrte  Willis, 
571. 

SALE.'-'SeQ  Puuouio,  18. 


SAVINGS'  BANKS. 

The  clerk  of  a  savings'  bank  established  under  57 
Geo.  3,  having  embezzled  the  money  of  the  depositors, 
the  Court  held,  that  the  remedy  of  the  depositon 
against  the  trustees  was  not  by  action,  and  therefore 
granted  a  mandamus  to  compel  the  trustees  to  appoint 
an  arbitrator  under  9  Geo.  4,  c.  92,  s.  45.  The  King 
V.  The  Trustees  of  the  Mildenhall  Saving^  Bank,  526. 

SCIRE  FACIAS.— See  Plbadino,1. 

SECURITY  FOR  COSTS.~See  Costs,  II. 

SEQUESTRATION. 
See  iNsoLvuiT.      Practice,  48. 

SESSIONS. 
I.  Appeals  against  Removals 

1.  Since  the  passing  of  the  Poor  Law  Amendment 
Act  an  appeal  against  an  order  of  removal  may  be 
made  at  the  next  sessions  after  the  actual  removal, 
and  need  not  be  made  at  the  next  sesuons  after  the 
service  of  the  notice  of  chargeability.  The  Queen  t. 
The  Justices  of  Salop,  598. 

2.  At  the  hearing  of  an  appeal  against  an  order  of 
removal,  no  objection  to  the  order  can  be  taken  unless 
stated  in  the  notice  of  the  grounds  of  appeal,  conform- 
ably to  4  &  5  W.  4,  c.  76,  8.  81,  even  though  such 
objection  appear  on  the  face  of  the  order.  The  King 
V.  The  Inhabitants  of  Wilhemwick,  19. 

3.  Where  the  settlement  of  the  pauper  in  a  third 
parish  was  the  only  ground  of  appeal  stated  by  the 
appellants  under  4  &  5  W.  4,  c.  81,  held,  that  the 
respondents  were  not  bound  to  make  out  any  primft 
facie  case  of  settlement  in  the  appellant  parish.  The 
Queen  v.  The  Inhabitants  of  Hockworthy,  707. 

4.  A  copy  of  the  pauper's  examination,  sent  vrith 
him  under  an  order  of  removal,  after  stating  that  he 
was  hired  for  a  year  by  David  at  T.,  that  he  there 
served  a  fortnight  under  the  contract,  set  out  facts 
which  amounted  to  a  dissolution  of  this  contract,  and 
stated  that  he  served  out  the  remainder  of  the  year 
with  the  mother  of  David,  then  a  widow,  at  M.  the 
appellant  parish.  The  appellants,  in  their  notice  of 
appeal,  assigned  as  the  grounds  of  it,  that  on  the  ex- 
amination there  did  not  appear  any  settlement  what- 
ever. The  resDQodents  were  not  allowed  to  shew 
that  David  baa  acted  as  the  agent  of  his  father,  and 
therefote  that  the  service  with  the  widow  was  a  con- 
tinuance of  the  original  service,  so  as  to  establish  a 
settlement  in  the  appellant  parish.  The  King  t.  Th» 
Inhabitants  of  Misterton,  435. 

5.  A  statement  of  a  ground  of  appeal  asainst  an 
order  of  removal,  that  since  the  alleged  settwment  in 
the  appellant  parish  the  pauper  has  gained  a  tettlo- 
ment  by  hiring  and  service  in  the  respondent  parish, 
and  also  another  settlement  in  a  thira  parish  by  hir- 
ing and  service,  is  not  suflfkriently  explicit  under  the 
new  Poor  Law  Act,  (4  &  5  W.  4,  c.  76,  s.  81.)  The 
King  V.  The  Justices  of  Derbyshire,  248. 

6.  Where  a  parish  has  two  oreneers  and  one 
churchwarden,  the  notice  of  appeal  may  be  signed  by 
the  overseers  only.    Id, 

7.  The  notice  and  statement  of  the  gnmnds  of  ap- 
peal under  the  Poor  Law  Amendment  Act  (4  &  5 
W.  4,  c.  76,  s.  81,)  need  not  be  signed  by  more  than 
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the  respondent  pansh,  is  sufficient    The  King  v.  The 
JuUieet  of  Wmrwickthire,  438. 

8.  StmbU,  an  issisUot  overseer  is  only  an  orerseer 
to  tbe  extent  of  his  warrant,  and  where  his  warrant 
is  not  pfodnced.  the  Court  will  not  presume  that  he 
has  all  the  fnnctions  of  an  overseer.  Fer  Pattnon,  J. 
Id. 

9.  Where  the  appellants  against  an  order  of  re- 
moval gave  a  notice  of  appeal,  signed  by  four  church- 
wardens and  four  overseers,  and  afterwards  a  state- 
ment  of  their  grounds  of  appeal,  signed  by  two 
chnrcfawardeos  and  two  overseers  only;  the  Court 
held,  that  they  were  not  estopped  from  shewing  that 
there  were  in  fact  only  two  churchwardens  and  two 
overseers  in  their  parish.  The  Queep  v.  The  Inha- 
bitants of  Church  Krunole,  627. 

10.  Where  the  respondents  consent  to  have  their 
own  order  of  removal  quashed,  without  communicating 
their  reasons  for  doin^  so,  either  to  the  sessions  or  the 
opposing  party,  the  judgment  of  sessions  is  conclu- 
sive against  them,  and  they  cannot  be  allowed  to 
shew,  on  appeal  against  a  subsequent  order  of  re- 
moval to  the  same  parish,  that  their  order  was  quash- 
ed for  mere  informality.    Id, 

11.  An  examination  stating  that  the  pauper  gained 
a  settlement  by  hiring  and  service  in  the  appellant 
parish,  is  not  informal,  because  it  omits  to  state  that 
ne  alto  resided  there.    Id. 

12.  The  statement  of  the  grounds  of  appeal  required 
by  the  new  Poor  Law  Act  (4  &  5  W.  4,  c.  76,  s.  81 ,) 
must  be  served  on  the  overseers  themselves  of  the  re- 
spondent parish,  and  not  on  their  attorney.  The  King 
V.  The  Inhabitanti  of  KimboUon,  241. 

13.  Where  no  statement  of  the  grounds  of  appeal 
has  been  served  upon  the  overseers  of  the  respondent 
parish,  the  sessions  may  notwithstanding  receive  the 
appeal  and  adjourn  the  hearing  of  it.     Id, 

14.  Where,  on  appeal  to  sessions  against  an  order 
of  removal,  the  justices  quashed  the  order,  but  on  ap- 
plication grant^  a  case,  this  Court  discharged  with 
costs  a  rule  for  a  mandamus  to  them  to  hear  the  ap- 
peal    The  King  v.  The  Justices  of  Suffolk,  6. 

11.     Other  Matters, 

15.  An  appeal  lies  to  the  quarter  sessions  against 
the  accounts  of  an  assistant  overseer.  The  Queen  v. 
Watts,  631. 

16.  The  next  quarter  sessions  to  which  an  appeal 
lies  against  the  accounts  of  an  overseer,  are  the  ses- 
sions next  after  such  accounts  have  been  delivered 
over  to  the  succeeding  overseers.    Id. 

17.  Mandamus  does  not  lie  to  the  sessions  to  re- 
hear an  appeal,  ^even  where  the  certiorari  has  been 
taken  away,)  on  the  ground  that  they  have  improper* 
ly  rejected  evidence  which  would  have  been  decisive 
of  the  appeal.    Ex  parte  Pratt,  455. 

18*  Notice  of  appeal  against  a  borough  rate,  under 
5  &  6  W.  4,  c.  76,  s.  92,  must  either  state  expressly 
or  impliedly  that  the  appellant  is  aggrieved.  The 
King  V.  The  Recorder  of  Poole,  497. 

19.  The  following  notice,  therefore,  "  I,  F.  T., 
being  a  bui-gess  of  the  borough  of  &c.,  and  called 
upon  to  pay  the  rate  or  assessment  hereinafter  men> 
tinned,  do  hereby  give  you  notice  that  I  intend  to  ap- 
peal &c."  was  held  iusufficient.    Id, 

20.  The  omission  of  the  appellant*s  name  in  a  poor 
rate  it  not  prim&  facie  such  a  grievance  as  to  consti- 


tnte  a  ground  of  appeal  against  the  rate.    The  To^ 
V.  George,  32. 

21.  No  person  who  U  not  a  justice  of  the  peace  fa 
the  county  has  any  right  to  inspect  the  bilk  aad  » 
counts  wmch  have  been  paaaed  at  settions  and  dep 
sited  vrith  the  dork  of  the  peace,  in  oompltaooe  to 
the  provisions  of  12  Geo.  2,  c.  29.  Tha  Ki»g  v.  A 
JutHees  of  Staffordshire,  98. 

22.  If  a  person,  convicted  as  a  rogne  and  vagabid 
under  5  G.  4,  c.  83.  appeals  to  the  quarter  sesam, 
the  convicting  magistrate,  after  the  appeal  is  decidei 
cannot  re-commit  him  for  the  rest  of  the  time  of  te 
imprisonment    £x  parte  Moore,  72. 

SEITLEMENT.— Sec  Poor,  IIL 

SEWERS. 

A  rate  or  assessment  cannot  be  made  by  the  Cm- 
missioners  of  Seweis  upon  a  whole  township,  la- 
mer ton  V.  Saitmarsh  and  others,  618. 

SHERIFF. 
See  also  EvroENCE,  4.     Replevin. 

1.  A  plaintiff  wrote  the  following  letter  to  ik 
nnder-sheiiff: — 

'*  Myself  V.  Dickenson. 
"  Aldridge  v.  Same. 

"  I  inclose  you  writs  herein,  and  shall  feel  obliged 
by  your  granting  warrants  thereon,  directed  to  Mz. 
Bateman  and  Mr.  Mee.  I  shall  write  to  Mr.  Bil^ 
man  in  a  day  or  two." 

Dickenson  was  afterwards  arrested  by  Mee  at  tk 
suit  of  another  person,  and  on  giving  a  bail-boad 
was  discharged,  no  further  advice  having  been  ic- 
ceived  from  the  plaintiff. — Held,  1st,  That  the  phis- 
tiff  by  his  letter  nad  appointed  M.  and  B.  hisspecai 
bailiffs ;  2nd,  That  although  on  the  arrest  in  the  otbc 
suit  the  prisoner  was  also  constructively  in  custody  n 
the  suit  of  the  plaintiff,  yet  the  sheriff  was  not  lisbk 
for  an  escape,  as  the  special  agency  of  the  officer  to 
llie  plaintiff  still  continued.     Ford  v.  Leche,  258. 

2.  Trespass  for  assault  and  false  imprisonmest 
against  the  sheriff  of  K.  Plea,  that  the  plaintiff  wis 
arrested  and  detained  in  custody  under  a  writ  of  at- 
tachment for  a  contempt  issued  out  of  Chancery 
Replication,  that  the  contempt  was  for  not  answeniK 
a  bill,  that  the  plaintiff  was  in  custody  under  saci 
process  for  thirty  days,  that  the  contempt  was  qo( 
cleared,  and  that  the  plaintiff  was  not  brought  to  t^ 
bar  of  the  Court  of  Chancery,  whereby  it  became  th< 
duty  of  the  defendant  to  discharge  the  plaintiff  :- 
Held,  that  the  defendant  under  these  circumstance 
was  not  liable  in  trespass.    Smith  v.  Eggington,  532 

3.  Semhle,  that  in  order  to  make  him  liable  unda 
11  Geo.  4  and  1  Will.  4,  c.  36,  s.  15,  r.  5,  to  an  ic 
tion  on  the  case,  it  must  be  averred  that  he  had  oo 
tice  of  the  contempt  for  which  the  party  was  attached 
and  that  the  thirty  days  had  expired,     /d. 

4.  Where  bail  were  not  put  in  before  the  rule  fo 
bringing  in  the  body  expired,  but  there  had  been  i 
render  of  the  defendant,  and  no  trial  had  been  hst 
the  Court  refused  to  grant  an  attachment  against  tb 
sheriff.     Sharman  v.  Cook,  572. 

SLAVE  COMPENSATION  ACT. 
See  Practicb,  32. 
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STAMP. 
See  also  Evidence,  19.    Landlord  and  Tenant,  3. 

Poor, 15. 

An  exemplificatioD  of  a  giant  of  administration  de 
bonis  non  recited  a  previoas  grant  cum  testamento 
anncxo  of  the  same  effects  to  another  party : — He1d» 
that  one  stamp  of  3/.  was  sufficient.  JJot  d.  Edwards 
and  others  v.  Gunning  and  others,  460. 

STATUTES. 

52  Hen.  3,  c.  21.    Replevin.     Mounsey  v.  Dawsoti 
and  another,  283. 

43  Eliz.  c.  6.     Costs.    Story  y.  liodson,  199. 

29  Car.  2,  c.  3,  s.  4.    Agreement  to  pay  the  debt  of 
another.    Tomlinson  v.  Cell,  229. 


6  Geo.  4,  c.  16,  s.  70.  Mortgage  by  Vanknipt.  Dunn 
and  others  y,  Massey  and  others,  227. 

8.  81,  82.    Protected  dealings  with 


s.  4.    Interest  in  land.    Mechelen  v. 


bankrupt.     Pearson  v.  Graham,  691. 

6  Geo.  4,  c.  64.    Gaol.    The  King  v.  Cope,  164. 

7  Geo.  4,  c.  57,  s.  76.  Evidence  of  insolvent  proceed- 
ings. Doe  d.  Threlfalland  another  v.  Sellers,  160. 
Doe  d.  Ellis  v.  Hardy,  614. 

9  Geo.  4,  c.  92,  s.  45.  Savings'  bank.  The  King  v. 
The  Trustees  of  the  Mildenhall  Savings*  Bank,  526. 

11  Geo.  4  &  1  Will.  4,  c.  36,  s.  15,  rule  5.  Con- 
tempt.    Smith  v.  Eggington,  532. 

1  Will.  4,  c.  18.  Settlement  by  payment  of  rates. 
The  King  v.  The  Inhabitants  of  Stoke  Damarel,  25. 


— Settlement  by  renting.    The  King 

V.  The  Inhabitants  of  Berhswell,  30. 

1  Will.  4,  c  21.     Mandamus.     The  King  v.  The 
Overseers  of  EdlasUm,  163. 

2  &  3  Will.  4,  c.  39,  s.  4.     Arrest.     Shearman  j, 
Macknight,  189. 

Sched.  No.  4.  Indorsement  on 

capias.    Cooke  v.  Cooper,  683. 

3  &  4  Will.  4,  c.  27,  s.  7, 15.    Limiution  of  action. 
Doe  d.  Thompson  v.  Thompson,  236. 

3  &  4  Will.  4,  c.  42,  s.  2.    Action  against  adminis- 
trator.    Powell  and  others  v.  Rees,  680. 

3  &  4  Will.  4,  c.  98,  s.  7.    Usury.     Vallanee  v.  Sid' 
dell,  494. 

4  &  5  Will.  4,  c.  76,  s.  26.    Unions.    The  King  t. 
The  Poor  Law  Commissioners,  440. 

s.  39.     Board  of  guardians. 

The  King  v.  77i6  Poor  Law  Commissioners,  79. 

■ 8.  54.   .  Casual  Poor.     The 


King  V.  The  Directors  of  the  Poor  of  St,  Pancras, 
362. 

— s.  57.    Children  of  a  former 


Wallace,  468. 

9  &  10  Will.  3,  c.  15,  8. 2.  Setting  aside  an  award 
Reynolds  v.  Askew,  366. 

9  &  10  Will.  3.  c.  25,  8.  33.  Appearance.  Thomas 
V.  Noakes,  351. 

8  Anne,  c.  14,  s.  6,  7.  Distress.  Taylerson  v. 
Peters  and  another,  644 

12  Geo.  2,  c.  13,  8.7.  Attorney.  Hodgkinson  v. 
Mayer,  15. 

12  Geo.  2,  c.  29,  s.  8.  Inspecting  county  bills,  &c. 
The  King  v.  The  Justices  of  Staffordshire,  98. 
The  King  v.  Payn,  142. 

13  Geo.  2,  c.  18,  s.  5,  Certiorari.  Notice  to  jus- 
tices.   The  King  v.  Rattielaw,  185. 

17  Geo.  2,  c.  38,  s.  4.  Aopeal  against  overseers* 
accounts.    The  Queen  v.  Watts,  ^1. 

24  Geo.  2,  c.  44,  s.  1.  Notice  of  action  to  justices. 
Wedge  \.  Berkeley,  21\, 

6  Geo.  3,  c.  25,  s.  3.  Master  and  servant.  Kitchen 
v.  Shaw,  278. 

37  Geo.  3,  c.  90,  s.  30,  31.  Attorney.  Wilton  v. 
Chambers,  701.     Hodgkinson  v.  Mayer,  15. 

38  Geo.  3,  c.  78.  Publication  of  newspaper.  Watts 
\,  Eraser,  451. 

43  Geo.  3,  c.  110.  Money  borrowed  by  a  parish. 
The  King  v.  The  InhabitanU  of  Bighton,  330. 

48  Geo.  3,  c.  123.  Small  debto  act.  Barnard  v. 
Symonds,  218. 

53  Geo.  3,  c.  127,  s.  1,  and  schedule.  Writ  de  con- 
tumace  capiendo.     The  King  v.  Rieketts,  294,  297. 

55  Geo.  3,  c.  184.    Stamp.    Field  v.  Woods,  482. 

56  Geo.  3,  c.  100.  Habeas  corpus.  Ex  parte  Wyatt, 
76. 

56  Geo.  3,  c.  139,  s.  2.  Notice  of  assignment  of  an 
apprentice.  The  King  v.  The  Inhabitants  of  £t- 
nitftitor,  244. 

57  Geo.  3,  c.  99,  s.  74,  Curates  salaries.  West 
{Clerk)  V.  Turner  {Clerk),  252. 

58  Geo.  3,  c.  93.  Usury.    Vallanee  t.  Siddell,  494. 

3  Geo.  4,  c.  72,  s.  20.  Chapel  rate.  Craven  v.  5fffi- 
derson  and  others,  694.  I      Greene  and  ethers,  291. 

5  Geo.  4,  c.  83.    Rogud  and  Vagabonds,  Ex  parte  I  7  Will.  4,  &  1  Vict.  c.  78,  i.  20*    Quo  Wurtato, 


marriage.     The  King  v.  The  Inhabitants  of  Wal" 
thamstow,  23. 

8.  65.     Hiring  and  service. 


The  King  v.  The  InhabitanU  of  Rittenden,  21. 


s.  79   Appeal  against  order  of 

removal.    The  Queen  v.  The  Justices  of  Salop,  598. 

8.  81.    Notice  of  grounds  of 


appeal.  The  King  v.  The  Inhabitants  0/  Withem- 
wick,  19.  The  King  v.  The  Inhabitants  of  Kim- 
bolton,  241.  The  King  v.  The  Justices  w^ Derby" 
shire,  248.  The  King  v.  The  InhabitanU  of 
Misterton,  435.  The  King  v.  The  Justices  of 
Warwickshire,  438.  The  Queen  v.  The  InhabitanU 
of  Hockworthy,  707. 

5  &  6  Will  4,  c.  41.    Gaming.    HUcheoek  v.  Way, 
491. 

5  &  6  Will.  4,  c.  76,  s.  66.    Coinpensation  to  cor- 

S>rate  oflkers.    The  King  v.  Tne  Mayor,  fe,  of 
ridgewater,  129.    £x  parte  Lee,  471. 

" 8.92.    Notice  of  appeal.  7%< 

King  V.  The  Recorder  of  Poole,  497. 

Sched.  A.      The  King   t. 


Moore,  72. 


Th§  Qmn  ▼•  J<m$$,  673. 


Ililii  (ID  Iiond  by  d«rcn'UDt  la  inrely  far  the  p«r- 
fmiiiuni-o  by  S.  o(  cGituii  wiali  tceording  lo  contnct 
n  Uli  ihe  primliir.  wilbju  >  lime  specihed,  and  foi  a 
iperiCal  xiiiu  ;  brsich,  Ihil  S.  Jul  nol  caDiplele  ihu 
WDi'La  in  lima,  and  thil  pliiDiilli  weie  coniptllvil  to 
wnpiiiy  inulbei  pcfioa  at  gniil  iddiliocal  eipenis: 

6 lea,  HOD  ul  Tictom.  I)y  lUs  leimi  ol  ihe  contnrl. 
.  wii  te  be  pud  ovorv  two  moiithi  fot  lhr««-raDrClu 
of  tho  itluc  of  tbt  woik  done,  and  (or  ibo  lomuning 
fourtb  wbco  tho  wboli  work  nu  com|ilcled.  Al  the 
tim*  iptcili«l,  B.  wti  baakrnpt.  Ibe  woA  »■■  doI 
cam|ilcte(t,  »n<l  the  plaioiiirt  bud  ilnidy  ndvuccd 
bim  >unia  of  money  bcyood  ibo  «ntin.'  viliie  ot  hi* 
work.  Anoiher  pcnoo  triu  ihuo  emptoycd  lo  com- 
p1uWlh«  work.  «nd  Ihc  *Kgrega(c  BmoDnlot  whM 
inu  paid  lo  biro  and  to  S.  gwaily  ciceMled  th»  con- 
t»el  prico,  but  camo  withiu  il  if  Uie  lums  idvanctd 
to  8,  over  and  tbors  ilia  Taliia  of  hii  work  ware  do- 
dnc(»l  —Held,  tlml  ibough  Ibe  defendant  wu  liable 
on  kin  bood.  became  S.  had  doi  uerfbrnied  ihe  work 
by  Ihe  lime  ttipuloted,  noraida]  dima^  only  coolj 
be  iKOvend,  u  the  plainlllf  >  lots  arose  in  coom- 
qoeaccof  idrancei  made  to  S.  uol  acconliag  to  the 
conliacl,  and  that  this  defence  might  be  set  an  in 
miligatioD  of  damagei,  ondei  lbs  ple:i  of  doh  cit 
factum.      H"ar«  and  another  «.  CaltrrI,  538. 

TENDER. 

1.  Whetbet  or  not  wordi  which  xn  nnbiguoui 
amount  to  a  leader.  ii  a  ijueiliaa  for  tb«  jary  lo  de- 
Unuioe.     EckiUin  anil  anolhtr  v.  fi«ynu/Jt,  4B0. 

2,  "  1  louder  you  81.  in  Mlllctnenl  of  R.'t  bill." 
It.'*  whole  demand  waa  foi  n  greater  amount.  The 
Couit  b*ld  that  these  irordi  were  ambiguous,  aud 
t«rua«(I  lo  disturb  a  finding  by  the  iorj'.  I'lal  they 
•■»-"•-'  •»  "1  abMlula  twder.    Id. 


■      TOBT,  ACTION  OF.~S«  Biscotob,  1. 

TRESPASS—See  ATionxn-,  33.     D.«,cf». 


TROVER.— See  Bakikupi,  2,    Evibenc; 
TRUSTEES.— See  Pleadinq,  21. 


USURV, 

Sea  alio  WinniNi  or  Anrmuiv,  3, 
_  I.  The  58  Geo.  3,  c.  93,  ptoiects  bills  and  notes 


where  he  receives  them  for  nn  auiceedenl  debt. 
lanct  V.  Siddeii,  494. 

2.  The  3  fit  4  Will.  4.  c.  98,  s.  7,  allowing  more 
than  5/,  pei  cent,  interest  lo  bo  taken  on  bills  and 

C9  payable  on  demand. 

WARRANT  OF  ATTOn.VFV. 

See  alaoCuoNoviT. 

!■  Rule  for  judgment  on  an  old  warrant  o 

tomey  granted,  on  an  aflidaiit  of  a  person  \s\k 

paid  a  check  in  ilic  handwriting  of  the  defendi 

few  days  previouily.    Jacoii  v.  Crigiihi,  20e. 


3.  Itute  for  jmlgmeiit  on  aa  at 
Uiney  nfuHxl,  vriiorc  iha  aAdurt 
dcjpoiMiit  lioliavcd  the  dcfendaot  u 
ialarriialuiii  he  hail  recei«c<l ;  bul 
UrliHwd  the  inroimaUoQ  to  be  tiue. 
and  ttimlirr,  30& 

3.  The  Conn  will  defer  cliaigi^ 
eiecution  on  *  judgroeDt  an  •  wn 
nntil  a  niotioii  t«  iaad«  for  MttiAf  ad 
on  the  ground  of  nuiry  in  iha  trtoMl 
V.  IVhaUMan,  511. 


1.  Acliaa  for  bfcacli  of  wairaBtfi 
declaration  italed  «■  special  damq 
incurred  lor  CUtmining  Ibe  hont,  an 
tiff  hating  resold  the  tiorse  for  ■  higl 
on  discovery  of  the  unsaundaeu  c 
and  that  be  lost  all  tbe  •draoufli 
There  was  no  nverment  that  ibo  higti 
tamed  by  reasoD  of  aay  cipense,  I 
bestowed  by  the  plaiatiITi  aor  did  the 
it  to  be  nut  to  the  jury,  whelbei  tl 
time  h«  bought  it,  was   actuallv  m 

Srice:— Held,  that  be  was  not  entilbi 
lAereoce  between  the  prioc  paid  ati 
which  tbe  hoiw  wu  rcaold  by  him,  i 
DO  circumslanccs  could  be  recover  ll 
cuned  by  examiniag  the  horae.  Cla 
374. 

2.  Quere,  if  he  would  b>*e  been  c 
vcr  Ihe  difference,  had  Iho  jury  foud 
wt>  actually  wonb  tba  higher  price  ■■ 
£ist  sale.    Id.  < 

WILU 

See  also  Devisx. 

1.  Aiesialor  threw  bis  will  into  il 
purpose  of  detlroying  it.  The  envelo 
was  singed,  but  before  the  will  iisclf 
any  iujury  il  was  rescued  by  Ihe  defei 
(isee  under  the  will.)  who  led  the  test 
il  iiad  been  destroyed.  Tbe  testator  ■ 
pressed  his  satisfaclion,  and  said  he 
another  will :— Held,  that  as  there  wi 
of  any  part  of  the  will  itself,  no  act  t 
wiiliin  the  meaniug  of  the  siatuic  of  fi 


lUrr 


,  lOfi. 


le  no  difference.      X 


2.  Testator,  in  the  presence  of  a  devi 
will,  with  whom  he  was  displeased,  I) 
contained  in  an  envelope,  into  Ibo"  £ 
without  his  knowledge  rescued  it. 
when  informed  of  this,  expressed  his  ni 
his  intention  to  make  a  new  will  inaleac 
out  however  taking  any  steps  for  either 
lion  of  the  old  or  the  makinc;  of  the 
Held,  on  ejectment  as  lo  the  copyh 
devised  by  the  will,  1st.  That  ii  was  pt 
the  jury  to  say  wlielher  tho  testator  ba 
wiir,  althoDgh  the  act  done  by  him  vviih 
was  nol  accompanied  by  any  declarali 
tion  i  2nd.  That  bis  knowledge  of  tb 

■  itenee  of  the  will,  iniendeil  lo  be  del 
laking  any  further  steps  lo  deslio* 


a  Mir  one,  did  not  iffind  uy  nldson  of  npnblii 
ttoD  to  be  leTt  to  ■  jnrj.  Dm  d.  Ried  v.  Harrii,  61 

3.  The  rcTOMtian  of  ■  will  h^  lh«  lubiequeat 
mtrriiM  of  the  lettalor,  lod  the  birth  of  ■  child,  ii 
fadDdu  on  a  rale  oT  law  altonther  iodepcDdeDt  of 
«Dj  questioD  of  intcDlIaD  of  the  teilalor.  and  canie- 
qosDllT  no  evidence  of  the  toUtar'i  intention  lh>t  | 
Eu  will  ibould  Dot  be  reioked,  i*  adniiuible  to  itbut 
the  presuoiplian  of  Uw  in  farour  of  luch  ravocatioD. 
Mantm  v.  Rw  d.  F«  and  onol/itr  (In  nrBr),  712.       I 

4.  In  order  to  prevent  the  rtTocation  of  the  will,  i 
and  take  the  caw  out  of  the  general  rule,  it  i*  not  I 
tnfficient  that  a  provition  i*  made  for  the  wife  only,  ' 
but  inch  provision  muU  extend  alio  la  the  childien 
of  the  marriage.     U,  I 

5.  Stptbit,  that  afler-acquircd  propert;  detecuding 
'■  from  the  children,  will  not  prevent  the  revocation. 

Id.  I 

6.  If  the  tettator  be  heir  it  kir  to  A,,  and  A. 
■pM  to  porchaae  in  eitate,  and  then  die  iotntale 
ud  onmartied,  the  equitable  interest  in  auch  Mtau 


immedialelf  dMcendi  to  the  tettator ;  and  if  the  tea- 
titor,  vhile  Ihe  equitable  inlereit  is  in  him,  make  a 
will  containiDj  a  general  deviie  of  all  his  reai  utatel, 
the  eqaitahle  inleteit  will  past  to  the  deviiee  under 
hii  will,  Ihougli  the  will  he  dated  before  the  agree- 
ment to  purchiM)  ii  to  he  carried  into  eiecutioD; 
and  the  lubsequent  coDvejince  oF  the  legal  eitate 
to  Ihe  leilator  will  give  do  real  or  baDeficiaij  in- 
tereit  to  his  heir  *t  Uw,  but  will  mike  him  a  iiuttee 
for  the  deviiee.  Idartlan  v.  Bet  d.  Fax  and  anollifr 
(In  rror),  713. 

I  7.  The  deaceni  of  this  legal  eitate  on  the  child  of 
the  marriige,  form  no  luch  proviiian  for  him  at  to 
procure  the  revocation  of  the  will.    Id. 

I  8.  In  ejectment  between  a  deviiee  under  a  will, 
made  previous  to  marriage  and  the  birth  of  a  child, 
and  the  heir  at  law,  the  iuoe  of  luch  mirriage,  pra- 
vioui  wills  bjr  Ihe  leitator  are  idmiiiible  in  evideoce 

I  for  the  deviiee.    Id. 


are  adminihle  in  evidence  for  the  heir  at  law>    Id, 
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